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Wood,  V.C,  Dec,  18,  1866. 

In  re  RAWLING'S  SETTLED  ESTATES. 

14  W.  B.  218;  L.  B.  1  Eq.  286;  13  L.  T.  626. 

19  &  20  Vict.  c.  120,  &  21  &  22  Vict.  c.  77.  were  repealed  by  the  Settled 
Estates  Act,  1877  (40  &  41  Vict.  c.  18). 

Lease  of  $eitUd  ettatea — Surrender 'of  old  lease — ^19  A  20  Vict.  c.  120, 
».  2,  5—21  A  22  Viei.  c,  77,  «,  5. 

Sbttlbd  Land. — The  Court  will  authorise  the  grant  of  a  new  lease  upon 
the  surrender  of  an  old  one,  if  the  best  rent  which,  under  all  the  circum- 
aiances  of  the  case,  can  be  obtained  is  reserved. 

This  was  a  petition  under  the  Leases  and  Sales  of  Settled  Estates  Acts, 
and  under  the  Ftopertj  and  Trustees  Belief  Amendment  Act,  praying  for  ^e 
opinion  of  the  Court  as  to  the  management  of  the  trust  property,  and  also 
for  its  sanction  to  an  agreement  made  under  the  following  circumBtsnces : — 

The  settled  property  had  been  leased  in  the  year  1860  for  a  term  of 
trenty-one  years.  This  term  had  become  vested  in  a  Mr.  Jamescm,  and 
Bfr.  Jameson  had  agreed  with  Hhe  trustees  of  the  settlement  that  the  lease 
should  be  surrendered  and  a  new  repairing  lease  for  sixty  years  granted  to 
him,  provided  the  sanction  of  the  Court  could  be  obtained  to  the  arrangement. 
The  rent  payable  on  the  old  lease  was  140Z.  per  umum.  That  proposed  for 
the  new  lease  was  2251. 

The  5th  section  of  the  later  Act  (21  &  22  Vict.  c.  77)  and  the  5th  section 
of  the  earlier  Act  (19  &  20  Vict.  c.  120),  taken  together,  expressly  confer  the 
power  of  surrendering  any  lease,  and  of  granting  new  leases  of  the  same 
hereditaments,  and  there  was  evidence  of  the  sufficiency  of  die  rent  of  2251. ; 
but,  inasmuch  as  the  surrender  of  the  old  lease  must  form  part  of  the  consider- 
ation for  the  grant  of  the  new  one,  it  was  doubted  whether  the  section 
requiring  the  best  rent  to  be  reserved  would  be  satisfied. 

BovHl  appeared  for  the  petitioners. 

James,  Q.G.,  and  Bagshawe,  and  Oiffard,  Q.C.,  and  Kekewich,  for  other 
parties. 

Wood,  V.C.,  said  that  the  true  construction  of  the  Acts  was  that  the  best 
rent  which  could  be  obtained  under  all  the  circumstances  of  the  case  should 
be  reserved.    He  therefore  gave  his  sanction  to  the  agreement. 


KiNDERSLEY,  V.C.,  Doc.  28, 1865. 
HEWITT  V.  WHITE. 
14  W.  B.  220;  13  L.  T.  787;  12  Jur.  N.S.  46. 
Practice—Coste  of  written  bills. 

CosTB.— Where,  on  the  hearing  of  a  cause,  all  matters,  including  the 
costs,  were  disposed  of,  but  the  costs  of  three  written  bills  overlooked  by 
inadvertence,  a  motion  that,  on  the  taxation  of  the  costs,  these  omitted  costs 
might  be  allowed,  was  granted  on  the  authority  of  a  case  before  Vice- 
ChanoeUoT  Wood,  and  on  the  terms  of  the  appUcant  paying  the  costs  of  the 
motion. 

EIU$  moved  in  l^is  case  that  on  the  taxation  of  costs  the  plaintiff  might 
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be  allowed  the  costs  of  three  written  bills — namely,  the  copy  for  the  Court, 
the  copy  for  counsel,  and  the  copy  for  service,  the  case  having  been  one  of 
great  pressure.  Being  a  heavy  matter  when  it  was  disposed  of,  this  item  had 
been,  by  inadvertence,  overlooked.  It  was  also  asked  that  the  plaintiff  might 
have  his  costs  of  this  application,  which  was  renewed  from  a  former  day. 
In  Elt  V.  The  Burial  Board  of  Islington  (Kay,  449),  Vice -Chancellor  Wood 
had  allowed  the  costs  of  a  written  bill  under  somewhat  similar  circumstances : 
Viney  v.  Chaplin  (3  De  G,  &  J.  282). 

6.  W.  Collins,  for  the  defendant,  referred  to  the  18th  rule  of  the  40th 
order,  which  provided  that  no  costs  of  a  written  bill  should  be  allowed  unless 

the  Court,  in  disposing  of  the  costs  of  the  cause,  should  direct  the  allowance 
thereof.  The  notice  of  motion  was  not  to  amend  the  order  or  alter  the  decree 
which  it  ought  to  have  been:  3dth  rule,  40th  order.  This  was,  in  fact,  a 
second  notice  of  motion. 

Ellis,  in  reply. — Vice-Chancellor  Wood  made  no  order  as  to  the  plaintiff's 
costs,  this  application  ought  not  to  have  been  opposed. 

KiNDEitSLEY,  V.C. — I  confess  if  this  were  res  integra,  I  should  feel 
strongly  disposed  to  refuse  the  motion.  It  was  the  duty  of  the  solicitor  when 
the  cause  came  to  a  hearing  to  be  prepared  for  everything,  and  it  is  no  excuse 
to  say  that  this  was  overlooked;  it  was  a  culpable  neglect  which  I  should  not 
have  been  disposed  to  look  at  indulgently;  but  after  the  decision  of  Vice- 
Chancellor  Wood  I  cannot  take  upon  myself  to  say  I  shall  not  make  the  order. 
But  this  I  am  sure  of,  that  the  party  guilty  of  the  negligence  ought  to  pay 
the  oosts.  It  is  said  that  the  application  ought  not  to  have  been  opposed; 
I  think  the  opposition  perfectly  justifiable,  and  if  it  had  not  been  for  the 
case  cited  I  should  have  refused  the  motion  with  costs.  The  order  must  be 
made,  but  the  apphcant  must  pay  the  costs,  and  I  cannot  regard  it  as  two 
notices  of  motion.  I  gather  from  Mr.  Leach  (the  registrar  in  Court)  that  two 
i;uineas  is  the  proportion  of  the  costs  as  to  these  bills,  let  it  be  mentioned  as 
ihe  amount. 


Cranworth,  L.C,  Nov.  28,  26,  Deo.  9,  1866. 
Bsc  parte  THE  ATTORNEY-GENERAL.    In  re  GRAHAM. 
14  W.  R.  285;  L,  R.  1  Ch.  176;  18  L.  T.  542. 
See  Bankruptcy  Act.  1888  (46  &  47  Vict.  c.  52),  ss.  66-71. 
Bankruptcy  Act,  1861 — Official  assignees — Remuneration. 

Bankruptcy. — The  salary  made  payable  to  official  assignees  by  section  31 
of  the  Bankruptcy  Act  of  1861  is  in  discharge  of  all  duties  to  be  performed  by 
them  (including  those  of  official  liquidators  and  trustees  under  trust  deeds) 
after  the  11th  of  October,  1861,  and  official  assignees  are  entitled  to  no  further 
recommendation . 

Where  bankruptcies  have  come  under  the  jurisdiction  of  the  Court  of 
Bankruptcy  before  the  11th  of  October,  1861,  but  have  not  been  wound  up  till 
after  that  date,  official  assignees  are  entitled,  (1)  in  respect  of  duties  wholly 
performed  before  that  date,  to  remuneration  under  the  old  scale  established 
by  the  Act  of  1849,  and  General  Orders  under  that  Act;  (2)  in  respect  of 
duties  performed  partly  before  and  partly  after  that  date,  to  an  apportionment 
to  be  made  for  each  particular  bankruptcy  of  the  fees  received  under  the  old 
scale;  and  (8)  to  no  remuneration  beyond  the  fixed  salary  in  respect  of  dutiea 
performed  after  the  11th  of  October,  1861. 
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This  was  an.  application  by  the  Attorney -General  upon  the  relation  of  the 
Chief  Kegistrar  of  the  Court  of  Bankruptcy,  that  Mr.  Patrick  Graham,  an 
oflScial  assignee,  might  be  ordered  bo  pay  to  the  credit  of  the  Chief  Registrar's 
fund  a  sum  of  1,6631.,  and  to  the  credit  of  the  unclaimed  dividend  fund 
578^.  10«.  The  question  as  to  the  latter  sum  was  mainly  whether  Mr.  Graham 
had  properly  retained  it  to  recoup  himself  for  a  large  number  of  small  expenses 
and  sums  paid  out  of  pocket  by  him  in  respect  of  a  large  number  of 
bankruptoies  which  had  been  duly  audited,  on  the  ground  that  the  account  of 
the  expenses  in  question  had  been  submitted  to  and  passed  by  one  of  the 
registrars  of  the  Court  of  Bankruptcy.  As  to  the  sum  of  1,663L,  the  question 
was,  whether  Mr.  Graham  was  or  was  not  entitled  to  retain  certain  sums  as 
remuneration  for  business  done  in  respect  of  bankruptcies  which  came  under 
the  jurisdiction  of  the  Court  before  the  11th  of  October,  1861,  but  had  not 
been  woimd  up  till  after  that  date.  The  Bankruptcy  Act  of  1861,  24  &  25 
Vict.  c.  134,  which  came  into  operation  on  the  11th  of  October  of  that  year, 
provided  that  official  assignees  should  receive  the  annual  salaries  therein 
mentioned  (section  31),  and  should,  every  six  months,  make  a  return  of  the 
amount  of  fees  received  by  them  during  the  preceding  six  months,  and  should 
not  be  entitled  to  any  fur^er  remuneration  in  respect  of  any  duties  performed 
by  them;  such  annual  salaries  being,  however,  exclusive  of  the  cost  of 
necessary  clerks  and  reasonable  office  expenses. 

Before  the  passing  of  this  Act  the  official  assignees  had  received  their 
remuneration  in  the  form  of  allowances  or  fees,  to  which  they  had  become 
entitled  under  the  Act  of  1849  (12  &  13  Vict.  c.  106,  s.  44)  and  the  General 
Order  of  the  19th  of  October,  1852,  section  130,  and  which,  with  slight 
alteration  (introduced  by  17  &  18  Vict.  c.  119,  s.  11,  and  Orders  of 
February  3rd,  1855,  and  June  19th,  1856),  had  continued  to  be  the  method  of 
remunerating  them  up  to  the  passing  of  the  Act  in  1861. 

Sir  Roundell  Palmer,  A.Q.,  Sargood,  and  H.  B.  Miller,  at  the  relation  of 
the  Chief  Begistrar,  contended  that  fees  earned  partly  before  and  partly  after 
the  11th  of  October,  1861,  ought  to  be  apportioned  in  respect  of  each  particular  , 
bankruptcy,  and  tlutt  while  fees  earned  before  that  date  might  be  payable  to 
Ifr.  Graham,  the  Act  imperatively  provided  that  the  salary  ^ould  he  the  only 
remuneration  after  that  date. 

Sir  H.  Cairns,  Q.C.,  and  Bayley,  for  Mr.  Graham,  contended  that  as  to 
9501.,  part  of  the  1,600L,  that  sum  had  been  earned  by  Mr.  Graham  as  oflficial 
liquidator  imder  the  Joint-Stock  Companies'  Winding-up  Act  (19  &  20  Vict, 
c.  47,  SB.  88,  02),  and  as  trustee  under  the  trust  deeds,  which  offices,  they 
argued,  were  to  be  treated  independently  of  his  position  as  official  assignee. 
As  to  the  remainder  of  the  sum,  it  was  very  inconvenient  to  apportion  the 
fees  earned  upon  bankruptcies  which  extended  over  the  11th  of  October,  1861, 
and  it  had  been  the  practice  that  Mr.  Graham  should  retain  as  remuneration 
eighty  per  cent,  of  the  fees  received  by  him  in  all  such  cases,  and  over  the 
remaining  twenty  per  cent.  only.  This  arrangement  had  been  sanctioned  by 
one  of  the  commissioners  in  passing  the  accounts. 

The  Atiomey-Qeneral,  in  reply,  contended  that  the  duties  of  official 
liquidators  were  imposed  upon  the  official  assignees  in  virtue  of  their  office  as 
official  assignees,  and  were  part  of  the  duties  for  which  the  salary  was  paid  to 
them. 

Dec.  9. — ^LORD  Cranworth,  C,  said  that  Mr.  Graham  contended  that  he 
had  a  right  to  retain  the  remuneration  allowed  to  an  official  assignee  under  the 
44th  section  of  the  Act  of  1849,  under  which  "  the  Court  might  order  and 
allow  to  be  paid  out  of  any  bankrupt's  estate  to  the  official  assignee,  as  a 
remuneration  for  his  services,  such  sum  as  should,  upon  consideration  of  the 
amount  of  the  bankrupt's  property,  and  the  nature  of  the  duties  performed  by 
such  official  assignee,  appear  to  be  just  and  reasonable."  Under  that  section 
a  scale  of  fees  was  framed  in  1852,  which,  with  slight  alterations,  remained 
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in  force  until  1861 ;  but  by  the  Bankruptcy  Act  of  1861  a  material  change  was 
made.  By  the  Slst  section  of  that  Act  the  mode  of  remuneration  was  altered 
entirely;  but  fees,  which  he  (the  Lord  Chancellor)  considered  to  be  the  same 
as  remuneration,  were  still  to  be  talien,  though  they  were  not  to  go  to  the  official 
assignee  himself.  That  section  directed  that  each  official  assignee  was  to 
make  a  return  half-yearly  to  the  Chief  Begistrar  of  the  amount  of  fees 
received  by  him  during  the  past  half-year;  but,  instead  of  receiving  a 
remuneration  depending  on  the  state  of  the  bankrupt's  property,  he  was  to 
get  a  fixed  salary  of  1,200L  if  his  duties  were  performed  in  London,  and  the 
section  was  express  that  the  official  assignees  were  not  to  be  entitled  to  any 
further  remuneration  in  respect  of  any  duties  performed  by  them.  That  Act 
received  the  royal  assent  late  in  1861,  and  consequently  a  General  Order  was 
not  passed  till  Fet»-uary,  1862,  and  the  General  Order  directed  that  in  April 
and  October  of  each  year  the  official  assignee  was  to  make  a  return  to  the 
Chief  Begistrar  of  the  fees  received  by  him>  aco(»rding  to  forms  which  were 
then  provided;  and  in  March  a  circular  letter  was  sent  to  each  official 
assignee,  giving  him  the  forms  in  which  he  was  to  make  bis  return,  and  that 
he  was  to  include  therein  all  fees  received  since  the  11th  Octolier,  1861, 
whether  the  duties  were  performed  before  or  afterwards.  Now  Mr.  Graham 
claimed  that  where  the  duties  were  performed  before  the  11th  October,  1861, 
he  had  a  right  to  retain  the  remuneration  attached  to  them,  and  this  claim 
he  rested  on  the  230th  section  of  the  Act  of  1861,  wherein  it  was  provided  tiiat 
the  section  of  the  Act  of  1840,  regulating  the  remuneration  of  official  assignees 
wfia  repealed,  but  that  such  appeal  should  not  affect  any  right  that  had  arisen 
in  respect  of  any  transaction,  act,  matter,  or  thing  done  prior  to  the  commence- 
ment of  this  Act  under  or  by  virtue  of  any  part  of  an  Act  so  repealed.  It  was, 
therefore,  considered  a  fair  mode  of  dealing  with  this  matter  that  all  sums 
earned  before  the  passing  of  the  Act  should,  notwithstanding  the  Slst  section, 
which  forbade  any  remuneration  beyond  the  salary  of  the  official  assignee,  be 
paid  over  to  his  own  use.  The  next  question  arose  as  to  sums  earned  partly 
before  and  partly  after  the  passing  of  the  Act.  It  was  said  that  a  fair 
apportionment  ought  to  be  made  between  the  duties  which  were  performed 
belore  and  those  after  the  11th  of  October  with  respect  to  each  particular 
bankruptcy,  and  that  the  sums  earned  after  October  should  be  paid  in  to  the 
credit  of  the  Court.  He  (the  Lord  Chancellor)  did  not  at  present  go  into  the 
question  whether  it  was  right  or  not,  but  upon  this  basis  it  appeared  that  as 
a  matter  of  fact  Mr.  Graham  received,  after  the  11th  of  October,  1861, 
2271.  IBs.  7d.  in  respect  of  matters  which  he  had  done  previously  to  the  passing 
of  the  Act,  for  bankruptcies  entirely  wound  up,  and  which,  on  this  basis,  was 
to  be  considered  his  own  money;  and  with  respect  to  fees  which  had  been 
earned  partly  before  and  partly  after  tiie  passing  of  the  Act,  that  he  had 
earned  before  the  11th  of  October,  3961.  These  two  sums  together  made  up 
724L,  and  must  be  deducted  from  the  entire  amount  which  Mr.  Graham  was 
called  upon  to  account  for.  But  Mr.  Harding  stated  in  his  affidavit  that 
subsequently  to  the  11th  October,  1865,  Mr.  Graham  had  received  2,950L, 
so  that  there  would  remain  to  be  accounted  for  2,226Z.  Mr.  Graham  had  paid 
into  court  401L,  and  there  was  a  sum  of  1681.  Is.  6d.,  which,  if  it  was  to  be 
accounted  for  at  all,  must  come  into  another  fund.  The  entire  sum,  there- 
fore, at  issue  between  the  Attorney- General  and  Mr.  Graham  would  be  about 
1,6601.,  but  Mr.  Graham  appeared  to  clahn  9501.  as  earned  by  him  in  his 
capacity  of  official  liqudator  imder  the  Joint-Stock  Companies'  Winding-up 
Act  and  under  the  trust  deeds,  and  if  this  were  so  no  blame  could  be 
attributed  to  Mr.  Graham  for  claiming  this  9501.,  other  than  that  he  mis- 
construed these  Acts  of  Parliament ;  but  in  his  (the  Lord  Chancellor's) 
opinion  there  was  a  misconstruction  of  the  Act,  for  he  had  come  to  the 
conclusion  that  the  official  assignee  was  to  receive  his  salary  in  discharge  of 
all  the  duties  which  were  to  be  performed  by  him,  no  matter  how  those  duties 
azoBe.   If  this  9501.  was  not  made  up  in  this  way,  Mr.  Graham  was  very  much 
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to  blame  for  not  including  these  sums.  But  even  supposing  that  this  was 
earned  from  special  duties,  Mr.  Graham  would  have  no  right  to  retain  it. 
The  next  important  question  was,  whether  Mr.  Graham  was  entitled  to 
remunerate  himself  for  duties  partly  perfumed  before  and  partly  since  the 
Act  of  1861.  by  retaining  80  per  cent,  of  the  entire  fees  paid  in  respect  to 
those  duties.  Mr.  Graham  claimed  this  right  because  the  Commissioner  had 
approved  of  such  a  scale,  and  had  allowed  him  to  retain  the  amount  actually 
earned  with  the  exception  of  20  per  cent.  He  (the  Lord  Chancellor)  was  of 
opinion  that  the  Commissioner  was  wrong  in  sanctioning  the  passing  of 
acooimts  in  which  it  appeared  that  Mr.  Graham  thus  retained  80  per  cent. 
If  Mr.  Graham  had  a  sort  of  vested  right  in  respect  of  the  emoluments  arising 
from  bankruptcies  which  came  under  the  jurisdiction  of  the  Court  before 
October,  1861,  the  Commissioner  might,  upon  this  supposition,  have  said — 
**  Tou  are  now  in  a  different  position  than  before;  the  public  provide  you  with 
clerks,  and  any  part  of  your  fees  which  before  went  for  payment  of  clerks 
should  now  go  to  the  public.  This  part  I  value  at  20  per  cent,  of  the  entire." 
But  this  was  a  wrong  principle.  Mr.  Graham  was  a  public  officer,  who,  before 
the  11th  October,  1861,  was  entitled  to  be  remunerated  in  a  certain  way; 
but  for  duties  done  after  that  date  was  to  receive  no  remuneration  other  than 
his  salary,  and  it  was  not  in  the  power  of  the  Commissioners  of  the  Court  of 
Bankruptcy  to  prescribe  any  other  mode  of  remuneration.  Mr.  Graham  must, 
therefore,  account  for  any  fees  received  in  this  way.  But  it  had  been  said 
that  as  Mr.  Graham  was  acting  on  the  authority  of  the  Commissioner  of  the 
Court,  that  was  supposed  to  justify  him.  Now  if  this  was  a  question  whether 
Mr.  Graham  has  to  pay  the  costs  or  not,  that  argument  might  be  a  very  good 
one ;  or,  if  this  was  a  question  as  between  litigant  parties  brought  before  the 
Commissioner,  the  authority  of  the  Commissioner  might  be  quoted,  but  he  did 
not  see  what  right  the  Commissioner  had  to  draw  a  different  conclusion  to  that 
laid  down  by  the  Act  of  Parliament.  So  far  with  respect  to  the  claim  that  was 
made  against  Mr.  Graham  with  regard  to  the  Chief  Begistrar's  fund.  But 
there  was  another  demand  made  upon  Mr.  Graham — viz..  for  a  sum  of  578L 
for  the  unclaimed  dividend  account.  This  Was  an  account  into  which  nnall 
sums  which  could  not  be  credited  to  particular  bankruptcies  were  paid. 
Mr.  Graham  had  paid  into  court  961.  to  the  credit  of  this  fund,  and  no  blame 
could  be  attached  to  him  in  respect  of  that  sum,  as  it  arose  from  the  sale  of 
old  books,  which  the  proper  officer  at  first  refused  to  receive,  on  the  ground 
that  it  could  not  be  apportioned.  There  was  thus  483L  to  be  accounted  for. 
Mr.  Graham  stated  that  this  amount  was  made  up  of  two  sums— one  of 
1641.  1«.  8d.,  which  had  been  received  from  119  estates,  and  the  other  of 
310Z.  17«.  4d.^  which  had  been  received  from  over  500  estates,  and  that  the 
charges  were  as  low  as  two  shillings  on  account  of  the  expenses  out  of  pocket 
and  other  matters  for  which  he  was  entitled  to  retain  fees.  It  appeared, 
however,  that  only  eighteen  of  these  estates  had  been  duly  audited,  and  that 
the  rest  had  been  submitted  to  one  of  the  registrars  of  the  Court  of  Bank- 
ruptcy, and  passed  by  him.  He  (the  Lord  Chancellor)  did  not  feel  justified, 
acting,  as  he  was,  for  the  public,  to  accept  Mr.  Graham's  affidavit  as 
conclusive  on  this  point,  and  he  would  simply  direct  an  inquiry  whether  this 
4881.  had  been  properly  retained  by  Mr.  Graham. 

The  Aitomey-QeneTal  said  if  it  appeared  that  the  registrar  who  had 
audited  these  accounts  was  a  suitable  person,  perhaps  any  further  inquiries 
would  be  unnecessary. 

The  Lord  Chancellor  said  that  would  satisfy  all  purposes. 

Sir  H.  Cairns,  Q.C.,  said  that  an  inquiry  ought  to  be  directed  as  to  what 
portion  of  the  fees  should  be  retained  by  Mr.  Graham. 

The  Attomey-OeneTal  had  no  objection  to  this  inquiry. 

The  Lord  Chancellor  said  an  inquiry  must  also  be  directed  to  ascertain 
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what  amount  of  fees  bad  been  received  by  Mr.  Graham  as  official  Uquidator 
for  winding  up  joint-stock  companies,  and  as  trustee  under  trust  deeds  of 
1849.  He  would  reserve  the  question  of  costs  until  these  inquiries  had  been 
made. 


KiNDERSLEY,  V.C.,  Nov.  24,  Dec.  6,  7,  8,  9,  11,  1866. 
PEAESE  u.  DOBINSON. 
14  W.  R.  256;  13  L.  T.  519. 
Practice — Plea  and  answer — Amendment. 

Practice. — A  bill  is  filed  to  set  aside  certain  orders  to  carry  out  a 
compromise,  on  the  ground  of  fraud,  charged  in  the  most  general  and  sweeping 
manner  against  all  parties  concerned.  To  this  bill  pleas  and  answers  are  put 
in,  denying  the  fraud  generally  by  the  pleas,  and  specifically  by  the  answer, 
the  plea  containing  a  slip  and  some  objectionable  averments. 

Held,  that  the  plea  must  stand  for  an  answer,  with  liberty  to  except,  the 
plaintiff  not  being  entitled  to  require  the  setting  out  of  certain  accounts. 

This  cause  came  on  upon  three  pleas  to  a  bill  filed  by  the  husband  of  an 
annuitant  under  the  will  of  Henry  Parker,  to  set  aside  two  orders  made  upon 
petition,  and  dated  in  1849  and  1852,  on  the  ground  of  fraud.  The  bill  was 
extremely  voluminous,  and  contained  allegations  of  a  fraudulent  nature  in  the 
most  varied  form  against  the  plaintiff's  former  solicitor  and  the  solicitors  of 
the  defendants,  as  well  as  against  the  defendants  themselves;  but  this  case 
was,  in  substance,  this:  — 

Thomas  John  Parker  was  possessed  of  very  large  and  then  valuable 
estates  in  the  island  of  Jamaica,  yielding  a  rental  of  from  12,000L  to  15,0001. 
a  year,  which  he  encumbered  to  the  amount  of  40,0001.,  both  by  way  of 
mortgages  for  value  as  well  as  voluntary  chaises  for  the  carrying  out  of  certain 
family  arrangements.  Questions  arose  as  to  the  priority  of  the  different  sets 
of  incumbrances,  and  Henry  Parker,  one  of  the  mortgagor's  sons,  being 
entitled  to  three-fourths  of  the  40,0001.  beneficially,  made  his  will,  dated  in 
1825,  whereby  he  gave  the  annuity  in  question,  of  1501. ,  to  his  sister-in-law, 
the  widow  of  his  brother,  and  also  provided  for  her  children, 

Messrs.  Timperon  &  Dobinson  were  the  agents  and  consignees  of  the 
estates  in  question,  and  were  appointed  such  by  the  testator  for  his  life  and 
for  twenty-one  years  after,  and  they  had  kept  accounts  and  rendered  them  from 
time  to  time,  the  last  being  rendered  in  1846,  when  a  final  settlement  took 
place  with  the  trustees  of  the  testator's  will,  and  25,0001.  was  paid  into  court. 
Subsequently  this  sum  was  made  the  subject  of  the  orders  now  sought  to  be 
set  aside,  which  were  orders  made  for  the  purpose  of  carrying  into  effect  a 
compromise  of  a  suit  of  Pearse  v,  Brooke,  which  had  been  commenced  in  1835, 
and  under  which  the  money  was  to  be  divided  between  the  parties  to  that 
arrangement  (the  plaintiff  not  being  one).  The  25,000i.  had  been  paid  in 
by  the  Commissioners  of  the  Slave  Compensation  Court,  and  the  estates 
themselves  had  lately  been  sold  for  7,0001.  This  bill  was  now  filed  to  set 
aside  the  wders  for  compromise  on  the  ground  of  collusion  and  fraud  by  all 
parties  concerned,  as  against  the  plaintiff,  who  alleged  that  he  was  quite 
ignorant  of  his  righte,  and  that  the  agreement  had  been  come  to  without  his 
consent. 

To  this  bill  three  pleas  were  put  in,  the  pleas  being  to  part  only  of  the 
bill,  and  answers  being  filed  as  to  the  rest.  The  pleas  set  up  the  original 
orders,  with  averments  denying  the  allegations  of  fraud;  and  that  denial  was 
supported  with  great  distinctness  in  the  answer. 
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Baily,  Q.C.,  E.  F.  Smith,  Q.C.,  J.  H.  PalmcT,  Q.C.,  Karalake, 
Miukelyne,  Diekinaon,  and  Surrage,  appeared  in  support  of  tiie  pleaa. 

It  was  contended  that  the  allegations  in  the  bill  were  so  general  that  it 
was  almost  imposfiible  to  frame  a  plea  to  meet  them,  although  the  general 
effect  was  an  imputation  of  the  broadest  and  strongest  kind,  and  hence  a 
mistake  in  language  had  occurred,  the  word  "  or  "  being  put  for  "  nor,"  but 
the  Court  would  allow  that  to  be  amended  aa  a  mere  slip :  Thompson  v.  Wild 
(5  Madd.  82),  Jackson  v.  Bowe  (4  Buss.  515;  Smith's  Chan.  Prac.  1,  168). 
MHford'8  Pleading,  4th  edit.  808,  818. 

QUuse,  Q.C.,  and  Roberts,  for  the  plaintiff. 

Dec.  11, — KiNDEBSLKY,  V.C.  (after  referring  to  the  circumstances  at  great 
length)  said — There  is  great  difficulty  in  dealing  with  these  pleadings  as  they 
now  stand.  The  question  is,  what  is  to  be  done  with  the  pleas.  There  are 
eases  in  which  the  Court  has  allowed  pleas  to  be  amended  when  they  stood 
alone,  but  I  do  not  find  any  in  which  such  amendment  was  allowed  where 
they  were  coupled  with  an  answer,  or  where  the  amendment  is  required  to 
averments,  or  where  the  plea  covered  too  much.  At  the  period  when  Thompson 
V.  Wild  {supra)  was  decided,  the  Courts  were  beginning  to  entertain  the  view 
that  it  was  very  objectionable  to  allow  the  amendment  of  an  answer,  and  the 
learned  Vice -Chancellor  who  decided  that  case  allowed  amendments  on  the 
plea  in  averments,  but  when,  on  a  future  day,  the  case  again  came  before  him,, 
he  obsenred  that  henceforth  he  would  never  give  leave  to  amend  a  plea  when 
it  was  supported  by  an  answer,  even  in  the  case  where  the  leave  to  amend 
in  the  averments  merely  referred  to  a  slip.  That  is  not  this  case,  because 
there  are  other  objections  to  the  averments,  and  if  I  allowed  the  pleas  to  be 
amended  I  should,  in  point  of  fact,  be  allowing  an  amendment  of  the  answer, 
because  the  averments  answer  on  oath,  and  the  same  objection  applies  as  id 
the  answer;  and  where  the  plea  covers  too  much  another  answer  would  be 
required,  and  this  creates  another  difficulty.  If  the  plea  and  original  answer 
were  anaended,  a  further  answer  would  be  necessary  to  make  the  plea 
comprehensible.  If  there  were  no  answer  no  doubt  there  would  be  little 
objection  to  allowing  to  the  defendants  to  plead  anew  by  simply  overruling 
the  plea ;  but,  there  being  an  answer,  the  very  form  of  the  record  creates  a 
difficulty,  and  I  should  not  give  the  defendants  any  relief  by  taking  that  course, 
the  bill  being  so  framed  that  it  is  almost  impossible  to  meet  it  by  plea  and 
answer.  But  there  is  a  mode,  I  think,  of  relieving  the  defendants  as  to  the 
charges  of  fraud,  and  which,  in  the  case  of  a  plea  and  answer  like  this,  would 
be  most  appropriate.  I  mean  to  order  the  plea  to  stand  for  an  answer.  That 
merely  determines  that  it  contains  the  defence  or  part  of  it,  though  not 
properly  pleaded,  and  I  think  that  that  is  so  in  the  present  case,  and  if  it  is 
ordered  to  stand  for  an  answer  it  is  allowed  to  be  a  sufficient  one  to  so  much  of 
the  bill  as  it  covers,  unless  by  the  order  liberty  be  given  to  except,  which  may 
be  given  so  as  to  protect  the  defendants  from  any  particular  discovery  which 
they  should  not  he  compellable  to  make,  and  the  Court  will  do  that  as  to 
further  accoimts, 

I  shall  adopt  that  course;  the  only  reason  why  the  defendants  desire  to 
protect  themselves,  I  suppose,  is  to  avoid  going  into  the  accounts  from  1796, 
which  would  be  a  great  oppression.  The  plea,  therefore,  will  stand  for  an 
answer  with  liberty  to  except,  but  so  that  tiie  plaintiff  shall  not  be  entitled  to 
require  the  defendants  or  any  of  them  to  set  out  the  mortgagees'  or  consignees' 
accounts  in  respect  of  the  estates  or  any  of  them,  or  any  charges  on  the 
estates. 
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WATERS  V.  THE  EARL  OF  SHAFTESBURY. 
14  W.  R.  259;  18  L.  T.  568;  12  Jur.  N.S.  3. 
Practice — Production  of  documentt. 

DiscovEEY. — Where  the  defendant,  in  a  suit  for  account  after  the  suit 
had  been  commenced,  instituted  criminal  proceedings  against  the  plaintiff, 
in  respect  of  some  of  the  items  in  question  in  the  suit,  and,  before  the 
hearing,  moved  for  production  by  the  plaintiff  of  some  of  the  accounts. 

Held,  that,  as  the  accounts  sought  were  not  material  to  the  plaintiff  for 
resisting  the  relief  sought  at  the  hearing,  and  as  the  Court  had  reason  to 
suspect  they  might  be  used  as  evidence  against  the  plaintiff  in  the  criminal 
proceedings,  the  defendant  was  not  entitUd  to  their  production  before  the 
hearing. 

The  Court  will  not  ordinarily  allow  items  of  account  to  be  read  as 
evidence  at  the  hearing. 

It  is  desirable  that,  in  cases  like  the  present,  criminal  proceedings  ■  in 
respect  of  matters  in  question  in  a  suit  in  chancery,  should  be  deferred  till 
the  result  of  that  suit  is  known. 

The  plaintiff  in  this  suit  had,  from  the  year  1851  to  the  year  1863, 
Bcted  as  steward  to  the  defendant,  and  as  manager  of  his  estates.  In  July, 
1863,  he  left  the  defendant's  service,  and  in  August,  1864,  the  bill  in  this 
suit  was  filed  for  an  account  and  for  a  declaration  of  the  plaintiff's  rights 
under  certain  drainage  contracts. 

On  the  2nd  of  March,  1865,  ihe  defendant  put  in  his  answer  to  the 
plaintiff's  bill. 

On  the  27th  of  March,  1865,  the  plaintiff  was  arrested  on  a  warrant 
obtained  by  the  defendant  on  a  charge  of  embezzlement  in  respect  of  some 
of  the  items  which  would  necessarily  form  matter  of  account  in  the  suit. 
He  was  subsequeatiy  admitted  to  baU;  and  the  indictment  was,  by  order  of 
the  Court  of  Queen's  Bench,  removed  from  the  Dorsetshire  Assises  to  the 
Central  Criminal  Court. 

In  April,  1865,  the  defendant  obtained  the  usual  order  in  the  suit,  that 
the  plaintiff  should  make  an  affidavit  of  dociunents,  and  in  June,  1865,  the 
plaintiff  filed  his  affidavit. 

On  the  30th  of  June,  1865,  the  defendant  obtained  an  order  for  the 
production  by  the  plaintiff  of  the  documents  mentioned  in  the  first  part  of 
the  schedule  to  his  affidavit,  and  of  those  numbered  95  and  96  in  the  second 
part  of  such  schedule. 

On  the  5th  of  August,  1865,  the  defendant  obtained  a  summons  for  a 
short  order  on  the  plaintiff  to  produce  the  documents  mentioned  in  the  order 
of  30th  June.  This  summons  was  from  time  to  time  adjourned  by  the  chief 
clerk  and  by  his  Honour  with  the  view  of  allowing  the  criminal  proceedings 
to  be  disposed  of. 

On  tiie  2l8t  November,  1865,  notice  of  motion  for  decree  was  given  in 
the  suit. 

On  the  22nd  November,  1865,  the  criminal  trial  came  on  for  hearing 
at  the  Central  Criminal  Court,  but  was.  at  the  plauitiff's  request,  and  with 
tiie  defendant's  consent,  adjourned  till  April,  1866,  to  allow  of  the  result  of 
the  Chancery  proceedings  being  known. 

On  the  8th  of  December,  1865,  the  defendant's  summons  again  came  on 
before  his  Honour  at  chambers,  and,  by  an  order  made  on  that  day  by  his 
Honour,  it  was  ordered  that,  notwithstanding  the  order  of  30th  June,  the 
plaintiff  should  not  be  required  to  produce  the  documents  numbered  93  and  95, 
till  after  the  criminal  proceedings  had  ended.    The  last-mentioned  documents 
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were  statements  of  account  between  the  plaintifE  and  the  surveyors  of  the 
Land  Drainage  Company,  who  had  contracted  with  the  defendant  for  the 
drainage  of  his  estates. 

This  was  a  motion  to  discharge  the  last-mentioned  order. 

Bacon,  Q.C.,  and  Snape  for  the  motion. — The  production  of  these  docu- 
ments should  be  of  course.  They  are  necessary  to  enable  the  defendant  to 
prepare  his  defence  in  the  suit. 

Malina,  Q.C.,  and  Boupel,  against  it. — These  documeDts  are  required 
by  the  plaintiff  to  prepare  his  defence  in  the  criminal  trial.  The  only  reason 
the  defendant  can  have  for  wishing  for  their  production  is  to  use  them  against 
the  defendant  in  the  criminal  proceedings.  The  Court  will  not  lend  itself  to 
this,  especially  as  these  proceedings  were  oppressive  and  were  instituted  after 
the  suit  in  this  court,  in  which  the  alleged  embezzlement  would  have  been 
discovered  if  it  existed.  Besides,  the  defendant  did  not  want  the  documents 
to  assist  him  in  resisting  a  decree,  as  he  had  submitted  to  account. 

Stuart,  V.C.,  said  that  the  affidavit  on  which  the  present  application 
was  founded  had  been  made  in  June  last,  and  that  what  was  now  asked  was 
that  certain  documents,  the  production  of  which  the  plaintiff  had  resisted, 
should,  notwithstanding  the  reasons  urged  by  the  plaintiff,  still  be  ordered 
to  be  produced.  The  cause  had  been  set  down  for  hearing,  and  the  production 
of  the  documents  in  question  could  not  be  sought  for  the  purpose  of  enabling 
the  defendant  to  prepare  his  defence,  as  that  defence  was  fully  stated  in  his 
answer.  They  could  not  be  sought  for  any  legitimate  purpose  to  be  served 
at  the  hearing  of  the  cause.  It  was  well  established  that  in  suits  for  account 
the  Court  would  not,  ordinarily  speaking,  allow  evidence  as  to  items  of 
account  to  be  read  at  the  hearing.  That  matter  was  well  discussed  in  a 
case  of  Law  v.  Hunter  (1  Kuss.  100),  and  settled  with  the  complete  approba- 
tion of  the  profession.  One  part  of  the  relief  sou^t  by  the  bill  was  a 
declaration  that  the  plaintiff  was  under  a  certain  contract,  which  was  set 
out  in  the  bill,  entitled  to  a  certain  remuneration.  That  rdief  must  depend 
on  the  terms  of  the  contract,  and  not  in  any  way  on  the  accounts,  the 
production  of  which  was  now  sought.  The  other  relief  sought  was  a  general 
account,  and  it  was  clear,  as  had  been  said  before,  that  these  documents 
could  not  be  read  as  evidence  on  the  question  whether  there  should  be  an 
account  or  not. 

It  would  be  sufficient  for  the  Court  to  refuse  the  motion  on  these  grounds 
alone,  but  the  fact  must  not  be  overlooked  that  after  the  plaintiff  filed  bis 
bill  for  an  account,  the  defendant  thought  fit  to  institute  a  criminal  prose- 
cution, the  success  of  which  must  depend  on  the  way  in  which  the  plaintiff's 
transactions  appeared  on  taking  the  account.  That  might  be  a  perfectly 
right  proceeding  on  the  part  of  the  defendant;  and  the  defendant  said  that 
he  had  so  acted  (as  no  doubt  he  had)  with  a  view  to  the  public  interest. 
But  the  interest  of  the  public  should  never  be  served  at  the  expense  of 
injustice  to  individuals,  and  still  less  by  making  use  of  the  machinery  of  this 
Court  to  obtain,  pending  proceedings  in  the  court  to  which  a  criminal  prose- 
cution related  (and  a  prosecution,  too,  begun  after  the  suit  was  instituted), 
the  production  of  documents  about  the  right  to  the  production  of  which  a 
doubt  existed.  In  such  a  case  the  Court  had  good  reason  to  suspect  that  the 
application  was  made  in  order  to  get  some  means  of  supporting  the  prosecution. 

It  appeared  that  the  prosecution  had  been  postponed.  And  it  was  time 
enough  to  go  on  with  the  prosecution  after  it  should  be  seen  on  the  result 
of  the  account  taken  in  this  court,  whether  the  plaintiff  had  embezzled  money 
or  not.  The  counsel  for  the  defendant  had  insisted  that  the  use  to  be  made 
in  the  prosecution  of  the  documents  sought  to  be  produced  did  not  concern 
the  Court.  He,  the  Vice -Chancellor,  could  not  adopt  that  view.  He  thought 
that,  looking  at  the  defendant's  own  statements,  he  had  sufficiently  vindicated 
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all  that  he  owed  to  the  pubUc,  and  that  each  of  the  parties  Bhould  proceed 
in  a  fair  way  before  this  Court  with  the  accounts.  The  defendant  must  pay 
the  costs  of  the  motion. 


Stdabt,  V.C.,  Jan.  12,  1866. 

HOPE  V.  CABNEGIE. 

14  W.  B.  260;  13  L.  T.  624:  afiSrmed,  14  W.  B.  489;  L.  B.  1  Ch.  320; 
14  L.  T,  117;  12  Jur.  N.S.  284  (L.  JJ.). 

Injunction — Reatraining  proceedings  in  foreign  court. 

Injunotioh.  Intebnational  Law. — Where  a  decree  had  been  made  by 
the  Court  for  the  administration  of  the  eatate  of  a  domiciled  EngUahman, 

who  has  died  poasessed  of  both  real  and  personal  estate  in  a  foreign  country, 
and  proceedings  have  been  commenced  in  the  courts  of  that  country,  with  a 
view  to  the  distribution  there  of  such  real  and  personal  eatate,  the  Court  will 
grant  an  injunction  reatraining  such  proceedings,  and  any  other  proceedings 
affecting  the  testator's  personal  estate,  notwithstanding  the  testator's  will 
contains  a  clause  disclaiming  an  intention  to  interfere  with  the  operation  of 
foreign  law  over  foreign  property. 

This  was  a  motion  in  the  above  suit,  which  was  supplemental  to  a  former 
suit  of  Hope  V.  Beresford  Hope,  instituted  for  the  administration  of  the 
estate  of  Adrian  John  Hope. 

The  testator,  by  his  will  dated  the  29th  August,  1862,  gave  all  his 
residuary  real  and  personal  estate,  whether  in  England,  Holland,  or  elsewhere 
(but  as  to  his  forei^  property  cmly  so  far  as  he  had  power  to  dispose  of  ihe 
same  by  the  laws  of  the  country  in  which  the  same  were  situate,  and,  as 
not  intending  by  his  will  to  interfere  with  the  operation  of  such  law,  or  as 
preventing  any  of  his  children  taking  benefits  imder  his  will,  from  also  taking 
imder  such  law,  or  as  depriving  Uiem  of  any  benefit  under  his  will  by  reason 
of  their  so  taking)  to  trustees  upon  trust,  subject  to  two  legacies  of  10,0001. 
each  to  the  defendants  Emily  Hope  and  Henrietta  Hope,  for  the  plaintiff  on 
his  attaining  twenty-one,  with  a  contingent  gift  over  in  the  event  of  plaintiff 
dying  under  twenty-one,  for  the  defendants  Emily  Hope  and  Henrietta  Hope. 

The  testator  died  in  December,  1863.  and  in  October,  1864,  the  suit  of 
Hope  V.  Beresford  Hope  was  instituted  against  his  executors;  and  by  a  decree 
made  in  that  suit  on  the  5th  November,  1864,  the  usual  accounts  of  the 
testator's  estate  were  directed. 

The  bulk  of  the  testator's  property  consisted  of  various  stocks  and 
securities  of  the  Government  of  the  Netherlands,  and  other  personal  estate 
in  that  coimtry.  The  testator  had  also  a  landed  estate  in  Holland  called 
Bosbeck,  the  value  of  which  was  disputed. 

After  the  date  of  the  decree  in  Hope  v.  Beresford  Hope,  the  defendant, 
Emily  Hope,  raised  a  contention  that  the  testator  died  domiciled  in  the 
Netherlands,  and  on  the  9th  of  May,  1865,  she  commenced  proceedings  there, 
with  a  view  to  have  the  testator's  real  and  personal  estate  in  Holland  adminis- 
tered by  the  Courts  of  that  country,  as  on  an  intestacy,  and  served  a  notice 
on  the  agent  of  the  testator  in  Amsterdam,  not  to  hand  over  any  of  hia 
personal  estate  to  his  executes. 

The  suit  of  Hope  v.  Carnegie  was  then  instituted  in  June,  1866»  for  the 
purpose,  amongst  other  things,  of  obtaining  a  declaration  that  the  testatw's 
domicil  was  English,  and  of  restraining  the  proceedings  in  Holland.  Consider- 
able delay  was  occasioned  by  the  difficulties  thrown  by  the  defendants  in 
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the  way  of  service  of  the  bill  being  effected  on  them,  and  at  last  an  order 
ixx  substituted  service  had  to  be  obtained. 

The  bill  alleged  that  by  the  law  of  the  Netherlands  a  testator,  aubject 
to  that  law,  dying  possessed  of  real  or  immovable  property  in  that  eounlary, 
forming  less  than  one-fourth  of  his  whole  estate,  wherever  situate,  might 
dispose  of  such  property  by  will,  at  his  discretion.  And  it  prayed  for  an 
injunction  restraining  the  defendant  from  intermeddling  with  any  part  of 
the  testator's  estate,  whether  in  Great  Britain,  Holland,  or  any  ol^er  country. 

MaUnt,  Q.C.J  and  Hemming,  for  the  motion. — The  evidence  is  clear  that 
the  testator's  domidle  was  English,  and  it  follows  that  the  clause  in  the  wiU 
relating  to  tiie  testator's  foreign  property  must  be  construed  according  to 
English  law,  and  that  his  personal  property  must  be  distributed  by  the  English 
Court.  The  proceedings  commenced  in  Holland  affect  both  the  real  and 
personal  estate  there,  and  must  be  restrained. 

Bacon,  Q.C,  and  Stoantton,  for  the  defendant  Emily  Hope. — ^The  inser- 
tion by  the  testator  of  the  clause  relating  to  his  foreign  property  showed 
that  he  intended  it  to  be  dealt  with  by  the  foreign  court,  and  it  would  be 
harsh  of  this  Court  to  restrain  Miss  Hope,  who  was  not  even  a  British  subject, 
suing  for  it  in  that  court.  The  real  property  in  the  Netherlands  was  subject 
to  the  jurisdiction  of  the  courts  there,  and  Miss  Hope  had  at  all  events  a 
right  to  sue  in  respect  of  it.  [Stuart,  V.C. — If  the  affidavit  of  Miss  Hope 
had  stated  that  the  proceedings  in  Holland  only  sought  to  affect  the  real 
estate  there  the  case  would  be  different.]  At  any  rate  Miea  Hope  should 
not  be  put  to  fresh  enense  by  having  to  commence  her  proceedings  afresh 
as  to  the  real  estate,  which  would  be  the  case  if  her  present  proceedinga  were 
restrained. 

Stuart,  V.C,  said  that  this  was  a  case  of  the  will  of  a  domiciled 
Englishman,  the  trusts  of  which  had  been  decreed  by  this  Court  to  be 
executed.  It  appeared  that  there  was  a  remarkable  clause  in  the  will  relating 
to  the  disposition  of  the  testator's  foreign  property.  The  construction  of  that 
clause  must  clearly  be  determined  in  this  court  according  to  the  principles 
of  English  law.  It  further  appeared  that  the  testator  was,  at  the  time  of 
his  death,  entitled  both  to  real  and  personal  estate  in  Holland.  Now,  it  was 
settled  law  that  personal  property  in  a  foreign  country  was  subject  to  the 
law  of  the  country  in  which  the  testator  was  domiciled,  and  that  real  property 
was  governed  by  the  lex  loci  rei  sitce.  The  evidence  showed  that  Miss  Hope 
was  suing  in  a  foreign  court  both  as  to  the  real  and  personal  property.  That 
was  a  proceeding  this  Court  could  not  allow.  Any  further  proceedings  she 
might  be  advised  to  take  as  to  the  real  estate  alone  were  not  at  present  in 
question,  and  no  order  would  be  made  restraining  such  proceedings.  There 
must  be  an  injunction  to  restrain  the  defendant  Miss  Hope  from  continuing 
the  proceedings  in  Holland,  mentioned  in  the  affidavit  of  Mr.  Beresford  Hope, 
or  instituting  any  other  proceedings  in  Holland  or  elsewhere  in  regard  to  the 
personal  or  moveable  property  of  the  testator,  or  otherwise  intermeddling 
with  such  personal  or  moveable  property. 


Will — Construction — Gift  to  children  in  remainder. 

Will. — A  gift  of  a  turn  on  death  of  a  tenant  for  life,  to  the  ckUdren 


Stuart,  V.C,  Jan.  18,  1866. 
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of  A.  B.: — Held  to  include  only  children  of  A.  B.  bom  at  the  death  of 
tenant  for  life,  notwithstanding  that  the  gift  was  made  by  reference  to  another 
and  independent  gift,  which  included  all  children  of  A.  B. 

Thomas  Batson,  the  testator  in  this  cause,  died  in  March,  1820,  leaving 
a  will  which  contained  the  following  gifts: — The  testatOT  bequeathed  2,5001. 
in  trust  for  his  nephew,  James  Batson,  and  his  (the  nephew's)  wife,  succes- 
sively  for  life,  with  remainder  upon  trust  to  pay  and  divide  the  said  principal 
sum  of  2,500L  unto  and  equally  amongst  the  children  of  his  said  nephew, 
to  be  paid  at  the  age  of  twenty-one,  with  a  gift  over  to  the  survivors  or 
survivor  in  case  of  any  child  dying  under  twenty-one.  The  testator  also 
bequeathed  1,0001.  in  trust  for  James  Johnson  for  life,  and  after  his  decease 
(in  the  events  which  happened),  he  bequeathed  the  capital  in  the  following 
words: — "It  is  my  will  tiiat  such  last-mentioned  sum  of  1,0001.,  together 
with  the  dividends  and  annual  produce  thereof  (if  any),  be  paid  and  applied 
to  and  for  the  use  of  the  child  or  children  of  my  said  nephew,  James  Batson, 
at  such  time  or  times,  and  in  such  manner  in  every  respect,  as  far  as  circiun- 
stances  will  admit,  as  I  have  hereinbefore  directed  with  respect  to  the  sum 
of  2,500i. 

James  Johnson  being  dead,  the  bill  sought  a  declaration  that  on  his 
death  the  investments  representing  the  legacy  of  1,0001.  became  divisible 
between  all  the  children  of  James  Batson,  who  were  bom  during  the  life 
of  James  Johnson,  and  that  tteir  shares  were  payable  to  them  respectively 
on  their  attaining  tiie  age  of  twenty-one. 

Malins,  Q.C.,  and  W,  W.  Cooper,  for  the  plaintiff. 

Archibald  Smith,  for  t^e  executors,  submitted  to  the  Coiirt  that,  although 
the  ordinary  rule  under  such  circumstances  was  to  confine  the  ^ft  to  the 

children  living  at  the  death  of  the  tenant  for  life,  yet  here,  since  the  gift 
was  made  only  by  reference  to  a  previous  gift  which,  beyond  all  question, 
included  all  children  of  James  Batson,  the  second  gift  should  likewise  include 
any  children  bom  after  the  death  of  the  tenant  for  life.  They  cited  Iredell 
V.  Iredell  (25  Beav.  485). 

Martineau,  Woodroffe,  Brookabank,  and  Beetkam,  for  other  parties. 

Stuart,  V.C.,  was  of  opinion  that  notwithstandii^  the  reference  to  the 
preceding  gift,  which  included  all  James  Batson's  chil£ren,  the  ordinary  rule 
of  construction  must  be  held  to  apply,  and  that  the  children  who  were  bom 
at  the  death  of  the  tenant  for  life  were  entitled  amongst  them  to  the  1,0001. 
on  their  respectively  attaining  twenty-one  years. 


Stuart,  V.G.,  Jan.  16,  1866. 

DAY  V.  DAY. 
14  W.  B.  261 ;  13  L.  T.  625. 
Mortgage  debt — Locke  King's  Act — Primary  fund  for  payment  of. 

Executor  and  Administrator. — Where  A.  conveyed  estate  (No.  1)  to 
B.  on  B.'a  covenanting  to  pay  off  mortgage  debt  due  from  A.  on  estate  {No.  2): 
— ^Held,  as  between  real  and  personal  representatives  of  B.,  that  the  peraoruil 
estate  was  primarily  liable  to  the  mortgage  debt. 

This  suit  was  instituted  for  administering  the  estate  of  Francis  Day, 
who  died  in  July,  1860,  intestate,  leaving  two  infant  children  (one  of  whom 
was  his  heir  at  law),  and  his  widow,  his  next  of  kin. 
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The  only  question  of  importance  which  was  raised,  had  reference  to  the 
fund  out  of  which  a  certain  mortgage  debt  due  from  the  intestate  was 
primarily  payable.  The  material  circumstances  were  as  follows: — The  father 
of  the  intestate  was  seised  of  certain  real  estates,  and  he,  in  pursuance  of 
an  arrangement  entered  into  between  himself  and  his  son,  conveyed  to  the 
latter  estate  (A.)>  in  consideration  of  the  intestate  covenanting  to  pay  off  all 
incumbrances  upon  the  same,  and  also  to  pay  to  t^e  mortgagees  of  another 
estate  of  the  father  (estate  B.)  the  sum  of  10,0001.  charged  upon  the  last- 
mentioned  estate. 

MaUng,  Q.C.,  and  Everitt,  for  the  infant  plaintiff,  the  heir-at-law,  argued 
that  the  sum  of  10,0001.,  which  the  intestate  had  entered  into  a  personal 
covenant  to  pay,  was  primarily  payable  out  of  his  personal  estate.  They 
cited  Hood  v.  Hood  (5  W.  B.  766,  3  Jur.  K.8.  684). 

Greene,  Q-C,  and  E.  K.  Karslake,  for  the  defendant,  the  widow, 
contended  that  the  10,0001.  ought  to  be  considered  as  charged  primarily  upon 
estate  (A.).  The  conveyance  of  that  estate  to  the  intestate  was  part  of  a 
family  arrangement,  and,  under  the  circumstances,  it  would  be  unfair  to 
throw  this  sum  on  the  personal  estate  in  exoneration  of  the  realty.  They 
cited  SiUot  V.  Edwards  (3  Bos.  &  Pul.  181),  and  Barnwell  v.  Iremonger 
(9  W.  B.  88.  1  Dr.  &  Sm.  255). 

Stuabt,  V.C.,  considered  the  case  of  Barnwell  v.  Iremonger  inapplicable 
to  the  present  case.  The  fact  of  the  conveyance  being  part  of  a  family 
arrangement  was,  in  his  Honour's  opinion,  immaterial.  The  case  was  simply 
one  of  a  real  representative  getting  an  estate  which  was  yet  to  be  paid  for, 
and  in  such  a  case  the  purchase-money  is  primarily  payable  out  of  the  personal 
estate  of  the  ancestor. 


[IN  THE  COMMON  PLEAS.] 

Nov.  25.  1865. 

BE  VBIES  V.  COBKEB. 

14  W.  B.  262;  13  L.  T.  636. 

Shipownera'  aaaodation — Salary  of  Beeretary — Liability  of  Tnembera  for — 
Agreerhent — Construction  of. 

Company. — The  plaintiff  was  the  secretary  of  a  shipowners'  association, 
which  was  unincorporated,  and  was  managed  by  a  committee,  which  might 
be  chosen  from  persons  who  were  not  members  of  the  association.  The  rules 
provided  that  a  certain  entrance  fee  and  annual  subscription  should  be  paid 
for  each  vessel;  and  that,  if  the  funds  of  the  association  were  not  sufficient 
to  meet  its  UabiUUea,  the  committee  might  make  caUa  after  100  vetsela  had 
been  entered.  The  plaintiff  waa  appointed  secretary  by  an  agreement,  under 
which  he  was  to  have  a  sahiry  and  commission;  it  contained  a  clause  whereby 
he  exonerated  the  managing  committee  from  liability  for  his  salary,  Ac, 
holding  the  association,  subject  to  the  rules  and  regulations,  alone  reaponaible. 
The  aasociation  was  dissolved.  100  vessels  were  never  entered.  In  an  action 
brought  against  a  member  of  the  aaaociation  for  aalary,  commission,  and 
disburaementa : — Held,  that  the  plaintiff  could  not  recover,  as  on  the  true 
construction  of  the  agreement,  he  had  agreed  to  look  for  payment  to  the  funds 
of  the  aaaociation,  and  not  to  the  individual  members. 

This  case  was  tried  in  l^e  Mayor's  Court  of  London,  before  the  Becorder. 
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The  plaintiff  was  the  secretary  of  ihe  Internaticmal  Shipowners'  Protection 
Association,  and  the  defendant  was  a  member  of  the  association,  and  also 
a  member  of  the  managing  committee.   The  plaintiff  sued  him  as  a  member 

of  the  association  for  951.  IQa.  5d.,  for  salary  and  commission,  and  disburse- 
ments for  the  association.  The  association  was  composed  of  shipowners  and 
other  mercantile  men,  and  its  object  was  to  insure  to  its  members  a  cheap 
and  speedy  mode  of  protecting  their  interests  in  prosecuting  and  defending 
daims  arising  out  of  maritime  contracts  or  casualties.  The  association  was 
not  registered  and  not  incorporated;  it  consisted  of  more  than  twenty 
members.  The  association  was  formed  on  August  15th,  1864,  and  an  agree- 
ment was  entered  into  on  behalf  of  the  association  on  that  day  with  the 
plaintiff,  by  Preston,  who  was  the  solicitor  for  the  association,  that  the 
plaintiff  should  be  their  secretary,  at  150L  per  annum,  and  twenty  per  cent, 
per  annum  on  the  moneys  thereafter  received  by  the  association  from  the 
different  members  for  entrance  fees,  and  ten  per  cent,  on  renewals.  The 
agreement  contained  this  clause: — The  plaintiff  "  exonerates  and  indemnifieB 
the  present  or  future  managing  committee  of  the  said  association  from  all 
liability  in  respect  of  the  salary  and  appointments  of  the  said  plaintiff  as 
secretary  as  aforesaid,  holding  the  said  association,  subject  to  the  said  rules 
and  regulations,  alone  responsible  for  such  salary  and  appointments." 

The  first  meeting  of  the  association  was  held  on  August  17th,  1864,  when 
the  rules  were  passed,  the  material  ones  of  which  were — 

Rule  5. — An  entrance  fee  of  21.  2a.  shall  be  paid  on  the  entry  of  every 
steamship,  and  for  every  sailing-vessel  a  fee  of  11.  Is.  Also  an  annucJ 
subscription  for  every  steamship  of  21.  da.;  for  every  sailing-vessel  exceeding 
200  tons,  21.  2a. ;  exceeding  100  tons  and  not  exceeding  200  tons,  II.  lis.  6d. ; 
and  not  exceeding  100  tons,  IL  la.  Such  subscription  to  be  paid  at  the  time 
of  entry  for  the  first  year  ending  December  Slst,  and  for  each  succeeding 
year  on  or  before  January  1st. 

By  rule  6  the  business  was  to  be  managed  by  a  committee,  who  were 
appointed  by  rule  8. 

Rule  9. — That  the  plaintiff  shall  be  f^e  first  secretary  of  the  association, 
upon  the  terms  contained  in  the  memorandum  of  appointment  entered  into 
between  him  and  the  solicitor  on  behalf  of  the  association,  dated  August  15th, 
1864,  Ac. 

Kule  15. — In  case  of  recovery  of  any  sum  of  money  for  freight,  demurrage, 
4c.,  or  damages  for  collision,  or  otherwise,  by  or  through  the  association;  or 
where  the  same  has  been  applied  for  by  the  solicitor,  at  the  request  of  the 
member,  the  member  shall  pay  to  the  secretary  a  compensation  or  commission, 
at  the  rate  of  ten  per  cent,  on  amounts  not  exceeding  50Z. ;  and  for  apaounts 
exceeding  501.  and  not  exceeding  2001.,  at  the  rate  of  five  per  cent. ;  and  on 
amounts  exceeding  2001.  and  not  exceeding  500L,  at  the  rate  of  two  and  a-half 
per  cent,  after  the  first  200L,  and  one  per  cent,  additional  on  the  residue 
beyond  5001.  The  secretary  or  soUcitor  shall  hold  all  sums  recovered  by  him 
for  such  member  until  such  commission  is  paid,  or  shall  deduct  the  same 
from  the  amount  recovered. 

Rule  30. — In  the  event  of  the  funds  of  the  association  not  being  suflBcient 
to  meet  its  liabilities,  the  committee  shall  have  power  to  make  calls  upon  the 
members  of  the  association  of  such  sum  as  they  shall  consider  necessary  to 
meet  such  deficiency,  &c. ;  but  no  call  shall  be  made  until  at  least  100  vessels 
shall  have  been  entered  in  the  association. 

The  committee  might  be  chosen  from  persons  who  were  not  members  of 
the  association.    The  association  was  to  be  incorporated. 

There  was  no  dispute  as  to  the  amount  due  to  the  plaintiff. 

On  June,  15th,  1865,  the  plaintiff  wrote  to  Preston,  resigning  the  secre- 
taryship at  three  months'  notice,  as  required  by  the  agreement  appointing  him. 
The  association  was  dissolved  on  August  21,  1865.  100  vessels  were  never 
entered. 
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The  jury  found  a  verdict  for  the  defendant.  Leave  was  reserved  to  the 
plaintiff  to  move  to  set  this  verdict  aside,  and  for  a  new  trial,  on  the  ground 
that  on  the  proper  construction  of  the  agreement  appointing  the  plaintiff,  the 
defendant,  as  a  member  of  the  association,  was  not  personally  exonerated 
from  liability.    Another  ground  was  also  reserved,  which  is  immaterial. 

PhUbrick,  in  this  term,  obtained  a  rule  accordingly. 

H.  Jamea  now  shewed  cause,  and  contended  that  the  plaintiff  agreed  to 
look  to  the  funds  of  the  association  so  far  as  they  would  go,  and  not  to  the 
individual  members,  for  "  association  "  in  the  indemnity  clause  meant  the 
"  funds  of  the  association;"  and  he  undertakes  to  hold  the  association,  subject 
to  ihe  rules  and  regulations,  alone  responsible.  Rule  30  must  therefore  be 
incorporated  into  the  agreement.  [Byles,  J.,  referred  to  Fumivall  v.  Coombea 
(5  M.  &  G.  736.)]    [H.  James  was  then  stopped  by  the  Court.] 

PhUbrick,  in  support  of  the  rule,  contended  that  the  defendant  was  Hable 
as  a  member  of  the  association,  and  that  the  question  turned  on  rule  5 ;  and 
that,  if  the  contentions  on  the  other  side  were  right,  the  plaintiffs  might  go 
on  serving  the  association  for  yean  without  any  remedy  'unless  100  vessels 
were  entered  on  the  books;  and  that  there  was  nothing  in  the  rules  to  limit 
the  common  law  liability  of  the  members;  and  that  the  "  association  "  in  the 
indemnity  clause  meant  the  members  of  the  association,  and  not  the  funds  of 
it ;  and  that  the  association  not  being  incorporated,  there  was  nobody  which 
could  be  sued  in  a  corporate  capacity. 

Erle,  C.J. — I  am  of  opinion  that  this  rule  should  be  discharged.  The 
action  was  brought  by  the  plaintiff  on  a  contract  alleged  to  have  been  made 
with  the  plaintiff  by  the  defendant  through  his  agent.  The  plauitiff  proposed 
the  association,  which  was  to  insure  the  members,  a  cheap  mode  of  protecting 
their  interesta  in  prosecuting  and  defending  claims  arising  under  maritime 
contracts  and  casualties.  The  funds  were  to  be  made  up  by  entrance  fees 
and  by  annuid  subscriptions.  The  commission  on  the  amounts  recovered  was 
to  be  10  per  cent,  on  amounts  not  exceeding  501.,  and  at  a  smaller  percentage 
for  lai^er  amounts.  An  arrangement  was  made  that,  if  100  ships  were  borne 
on  the  books  of  the  association,  the  committee  should  have  power  to  make 
calls.  The  contract  is  perfectly  clear,  and  the  secretary,  on  the  face  of  the 
contract,  is  to  have  great  profit,  for,  if  the  concern  be  carried  on  he  is  to  have 
1501.  a  year,  and  20  per  cent,  on  the  entrance  fees,  and  10  per  cent,  on 
renewals.  It  is  apparent,  on  the  face  of  the  contract,  that  the  plaintiff 
intended  to  look  to  the  association  and  the  funds  of  it  for  what  he  was  to  be 
paid.  Many  ventures  are  entered  into  now,  in  which  the  prosperity  of  the 
association  is  contemplated,  and  the  idea  of  its  not  being  prosperous  never 
is  entertained.  In  this  case  Preston,  on  behalf  of  the  association,  made  the 
contract  with  the  plaintiff  to  give  him  150!.  a  year  and  a  certain  percentage, 
and  he  agrees  to  hold  the  association,  subject  to  the  rules  and  regulations, 
alone  responsible  for  his  salary  and  appointments;  and  in  that  contract  it 
appears  Uiat  the  members  of  the  committee  are  not  to  be  liable  to  be  called 
upon  individually  for  his  salary  or  appointments.  It  is  no  use  to  exempt  the 
members  of  the  committee  from  liability  if  they  are  to  be  liable  as  members 
of  the  association.  The  rules  shew  what  the  funds  of  the  association  are.  It 
seems  to  me,  therefore,  that  on  the  true  construction  of  this  contract  the 
plaintiff  is  not  entitled  to  recover. 

VViLLBs,  J. — I  am  of  the  same  opinion.  The  plaintiff  in  this  case  sues 
for  salary  as  the  secretary  of  a  club  on  a  contract  made  with  the  committee 
of  the  club,  but  on  considering  the  provisions  of  the  agreement  and  rule  30, 
I  think  that  the  plaintiff  cannot  recover.  If  I  had  not  arrived  at  this  conclu- 
sion, it  might  have  been  necessary  to  consider  whether  this  association  were 
such  a  club  as  the  club  in  the  case  of  Flemyng  v.  Hector  (2  M.  &  W.  172), 
in  which  an  acti(Hi  was  brought  by  a  tradesman  against  a  member  of  the 
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club  for  goods  supplied  to  the  club,  and  it  was  held  that,  though  the  committee 
had  power  to  contract  for  goods  while  they  had  funds  in  hand,  yet  they  had 
no  authority  to  pledge  the  personal  credit  of  the  members :  or  such  a  club 
as  that  in  the  case  of  Cockerell  v.  Aucompte  (26  L.  J.  CP.  194;  2  C.  B.  N.S. 
440  ;  5  W.  E.  633),  in  which  it  was  held  liiat  the  members  of  a  coal  club  were 
liable  to  a  coal  merchant  for  coals,  which  were  ordered  by  the  secretary  of 
tiie  club,  he  being  authorized  to  order  them.  It  is  unnecessary  here  to 
consider  whether  this  club  comes  under  the  class  of  clubs  in  the  first  case, 
or  under  that  in  the  second,  because  the  plaintiff  has  agreed  by  the  contract 
that  his  salary  is  to  be  paid,  not  by  the  members  of  tiie  association,  each 
member  being  liable  to  pay  the  whole  amount,  but  according  to  the  rules  the 
dub  is  to  be  incorporated,  and  by  rule  SO,  if  there  be  funds,  the  debts  of  the 
association  are  to  be  paid  out  of  the  funds,  and  it  is  only  in  the  event  of  the 
funds  failing  that  the  members  are  to  be  called  upon  in  proportion  to  their 
shares. 

Byles,  J. — I  am  of  the  same  opinion.  I  quite  agree  with  what  has 
fallen  from  my  lord  and  my  brother  Willes,  and  I  only  wish  to  add  that  the 
present  plaintiff,  having  notice  of  the  rules  and  regulations  of  the  association, 
is  not  in  the  same  position  as  a  stranger  would  be. 

Keatinq,  J. — I  am  of  the  same  opinion.  It  seems  to  me  thai  there  is 
no  other  rule  to  which  this  part  of  the  agreement  could  refer  but  rule  30. 

Rule  discharged. 


Stuabt,  V.O.,  Jan.  16,  1866. 
BACKHOUSE  v.  PADDON. 
14  W.  R.  273;  18  L.  T.  626. 
PaHHion  suit — Inquiry  as  to  title  between  co-defendants — Right  to. 

Partition. — In  a  partition  suit  a  defendant  is  not  entitled  of  right  to  an 
inquiry  as  to  title  as  against  a  co-defendant^  <uoh'  inquiry  not  hexng  asked  for 
hy  the  plaintiff. 

l^is  was  a  suit  for  partition  of  certain  real  estates  at  Ilfracombe,  of  which 
Elizabeth  Vye,  who  died  intestate,  in  April,  1863,  was  seised  at  the  time  of 
her  death. 

The  title  of  the  plaintiff  to  one  undivided  moiety  of  the  estates  was 
admitted.  The  other  moiety  was  claimed  by  one  of  the  defendants,  John 
Birch  Paddon,  in  coparcenary  with  the  plaintiff,  but  his  title  was  disputed  by 
the  other  defendants  in  the  suit,  who  alleged  that  his  (J.  B.  Paddon *s)  mother 
was  illegitimate,  and  who,  in  the  event  of  such  contenticHi  proving  true,  were 
entitled  to  the  second  moiety.  The  bill  prayed  partition  in  the  usual  form; 
and  that,  if  neceeraary,  an  issue  might  be  directed  betwe^  the  defendant, 
J.  B.  Paddon,  and  the  other  defendants,  to  try  whether  his  mother  was 
legitimate.  John  Birch  Paddon,  in  his  answer,  stated  that  a  mistake  had 
been  made  in  the  entry  of  his  mother's  baptism,  at  a  church  in  Liverpool, 
where  she  was  baptized,  which  had  given  rise  to  the  question  of  her  legitimacy, 
and  he  submitted  that  such  entry  was  not  evidence  of  the  date  of  her  birth. 
The  other  defendants,  in  their  answer,  simply  denied  the  fact  of  the  legitimacy, 
and  they  advanced  no  evidence  to  support  the  contention,  although  some  of 
them  miade  affidavits  on  the  subject  as  witnesses  for  the  plaintiff. 
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Molina,  Q.C.,  and  TV  .  W.  Karslake,  for  the  plaintiff. 

Bacon,  Q.C.,  and  Everitt,  for  the  defendant  John  Birch  Paddon. 

Greene,  Q.C.,  and  Weatlake,  for  the  other  defendants,  asked  for  an 
ioquity  as  to  legitimacy  of  John  Birch  Faddon's  mother.  They  contended 
that  the  defendants  were  entitled,  as  of  right,  to  such  an  inquiry,  although  they 
had  adduced  no  evidence  <ai  the  suhject. 

Molina,  Q.C.,  for  the  plaintiff,  stated  that  he  asked  for  no  inquiry. 

Stuart,  V.C,  said  that  the  inquiry  sought,  by  some  of  the  defendants, 
as  against  a  co-defendant,  was  not  a  matter  of  right.  The  plaintiff  did  not 
require  any  such  inquiry,  and  his  Honour  would  not  direct  it.  No  suggesti(Hi 
had  been  made  that  further  material  evidence  existed  upon  the  queBtion. 
The  defendants  who  sought  the  inquiry  should  have  adduced  what  evidence 
they  had  in  their  power  at  the  hearing,  if  they  wished  to  impugn  the 
legitimacy  of  the  co-defendant's  mother  in  the  present  suit.  His  Honour 
was  satisfied  that  Mrs.  Paddon  was  legitimate  on  the  evidence  before  him, 
and  stated  that  he  would  make  a  decree  which  should  give  the  plaintiff  all 
that  he  asked,  and  it  would  not  be  necessary  to  insert  any  reservation  of  a 
right  to  dispute  the  legitimacy  as  between  the  defendants. 

The  following  order  was  accordingly  made: — Declare  that  the  plaintiff 
declining  any  issue  or  inquiry  as  to  the  legitimacy  of  the  mother  of  the 
defendant,  J.  B.  Paddon,  his  Honour  is  of  opinion,  on  the  evidence  before  the 
Court,  that  J.  B.  Paddon's  mother  was  legitimate.  Decree  partition  between 
plaintiff  and  J.  B.  Paddon.  Mutual  conveyances  between  them  to  be 
executed.    Dismiss  the  bill  without  costs  as  against  the  other  defendants. 


Stuart,  V.C,  Jan.  19,  1866. 
IRELAND  V.  TBEMBAITH. 
14  W.  R.  276;  13  L.  T.  626. 
Equiiy  to  a  aettlement — Seoieh  domicU. 

Husband  and  Wife. — Where  a  fund  w  standing  in  a  cause  to  the  credit 
of  a  married  woman  whose  domicil  is  Scotch,  the  Court  will  not,  on  petition, 
order  it  to  transferred  to  her  husband,  but  will  order  a  commission  to  take 
the  consent  of  the  wife.  The  practice  of  the  Court  it  not  affected  by  the  23 
&  24  Vict.  c.  86. 

This  was  a  petition  by  Mr.  and  Mrs.  Boase  for  transfer  to  Mr.  Boase  of  a 
sum  of  5401.  Bank  Annuities,  standing  in  the  above  cause  to  the  account  of 
Mrs.  Boase. 

The  petitioners'  domicil  was  Scotch. 

Bevir,  for  the  petitioners,  quoted  the  Act  24  &  25  Vict.  c.  86,  s.  16 
(Gonji^gal  Bights  [Scotland]  Amendment  Act),  and  said  that  no  claim  on  the 
part  of  the  wife  had  been  made. 

Stoakt,  V.C,  said  that  the  wife's  right  to  an  equity  to  a  settlement 
attached  to  her  as  a  suitor  of  the  court,  apart  from  any  question  of  domicil. 
The  recent  Act  only  confirmed  what  was  the  invariable  practice  of  the  Covit. 
There  must  be  the  common  order  for  a  commission  to  take  the  consent  of 
Mrs.  Boase  to  the  transfer. 


S.  B.  A.  [1866]— TOL.  2 
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Wood,  V.O.,  Dec.  21,  1865. 

Be  THE  MINERA  MINING  COMPANY  (LIMITED). 

14  W.  R.  276;  13  L.  T.  791. 

Joint'8iock  company — Companies'  Act,  1862,  «.  86 — Regitter  of  ahare- 
holders — Rectification . 

Company. — B.,  on  account  of  some  akarea  which  he  held  in  a  defunct 
company,  was  entitled  to  an  allotment  of  shares  in  a  new  company,  formed 
to  take  over  the  business  of  the  defunct  company.  An  allotment  of  shares 
was  accordingly  made  to  him,  upon  condition  that  he  paid  one  shilling  per 
share  on  the  shares  so  allotted.  He  never  made  the  payment,  and  the 
directors  of  the  company  forfeited  his  shares.  Before  this  was  done,  B. 
became  a  bankrupt.  He  gave  up  the  certificates  of  his  old  shares  to  the 
assignee,  and  was  then  told  that  they  were  worthless,  but  he  did  not  inform 
the  assignee  of  his  right  to  have  shares  in  the  new  company.  After  B.  had 
obtained  his  order  of  discharge,  the  directors  again  made  him  an  allotment  of 
shares  in  the  new  company,  one  of  the  directors  paying  the  one  shilling  per 
share  for  B.  out  of  his  own  pocket.  More  than  two  years  afterwards,  the 
new  company  having  become  a  flourishing  concern,  the  assignee  transferred 
these  shares  for  value  to  R.  The  shares  being  registered  in  B.'s  name,  and 
the  certificates  being  in  his  possession,  the  company  refused  to  register  the 
transfer.  On  motion  by  R.  to  compel  them  to  do  so,  the  assignee  malang  no 
complaint  of  what  had  been  done : — Held,  that  the  company  was  justified  in  its 
refusal.    The  motion  was  refused  with  costs. 

This  was  a  motion  made  under  the  provisions  of  section  35  of  the 
Companies'  Act,  1862,  that  the  register  of  members  of  the  above  company 
might  be  rectified  by  entering  the  name  of  T.  W.  Rymer  on  the  said  register 
in  respect  of  115  shares  in  the  said  company,  which  had  been  allotted  and 
belonged  to  William  Bott  in  respect  of  his  estate  and  interest  in  a  mine  called 
the  Minera  Union  Lead  Mine  at  the  time  of  his  bankruptcy  on  the  19tb 
November,  1861,  or,  at  all  events,  in  respect  of  twenty-five  shares  standing 
registered  in  the  books  of  the  said  company  in  the  name  of  Bott,  and  that 
Bymer  might  be  at  Uberty  to  inspect  the  books  of  the  company,  and  for  other 
consequential  relief. 

It  appeared  from  the  evidence  that  the  Minera  Union  Mining  Company 
(Limited)  took  over  the  business  of  an  old  mining  company  in  which  Bott 
had  some  interest,  and  that  negotiations  for  this  purpose  were  going  on  in 
October,  1861.  A  meeting  of  the  shareholders  in  the  old  company  was  held 
on  the  i7th  October,  1861,  for  the  purpose  of  seeing  how  many  of  them  would 
join  the  new  company. 

At  this  meeting  it  was  arranged  to  allot  shares  in  the  new  company  to 
the  shareholders  in  the  old  company  in  proportion  to  their  existing  interests 
therein,  but  that  if  any  of  the  old  shareholders  should  decline  to  take  shares 
in  the  new  company,  or  should  neglect  to  pay  one  shilhng  per  share  thereon, 
the  shares  so  allotted  to  them  should  be  considered  as  shares  to  be  re-allotted 
at  the  discretion  of  the  directOTS.  Bott  was  not  present  at  this  meeting,  but 
115  shares  were  so  allotted  to  him.  A  letter  was,  however,  written  to  him 
by  the  secretary,  calling  upon  him  to  pay  the  one  shilling  per  share  on  the 
115  shares.  Bott  never  made  this  payment,  or  replied  to  the  letter.  In 
December  notice  was  again  sent  to  Bott  to  remit  the  amount  of  the  call  within 
ten  days,  and  that  in  default  of  his  doing  so  the  directors  would  consider  he 
declined  to  take  the  shares,  but  he  in  no  way  replied  to  this  communication. 
On  the  19th  November,  1861,  Bott  had  been  adjudicated  a  bankrupt,  and  ~a 
Mr.  Kinnear  was  appointed  his  official  assignee,  but  no  creditors'  assignee  waa 
ever  appointed.  At  a  meeting  of  the  directors  of  the  new  company  on  the 
&d  January,  1862,  they  were  informed  of  Bott's  bankruptcy,  and  it  was  then 
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resolved  by  them  as  foUows: — *'  That  as  Mr.  Bott  has  not  respwded  to  the 
call  of  the  oompany,  and  has  been  adjudicated  a  bankrupt,  resolved,  that  the 
115  shares  allotted  to  him  be  forfeited  shares,  and  be  the  property  of  the 
company,  to  be  distributed  as  the  directo)*s  shall  hereafter  arrange."  Bott 
did  not  enter  in  his  balance  sheet,  filed  in  the  bankruptcy  any  shares  in  either 
the  old  or  the  new  company,  but  according  to  his  evidence  it  appeared  that 
he  gave  up  the  certificates  of  his  shares  in  the  old  company  at  the  assignee's 
office,  on  the  2nd  January,  1862,  when  he  completed  his  balance  sheet,  but 
the  clerk  at  the  office,  who  assisted  him  with  bis  accounts,  told  him  not  to 
enter  them  as  they  were  valueless.  Bott  left  the  certiiicateB  there,  and  never 
saw  them  c^in.  On  the  15th  January,  1862,  he  obtained  his  order  of 
discharge. 

On  the  80th  January,  1862,  Bott  attended  at  a  meeting  of  the  directors  of 
the  new  company  and  asked  that  he  might  be  permitted  to  have  the  shares 
which  had  been  proposed  to  be  allotted  to  him.  The  chairman  said  he  would 
guarantee  the  payment  of  all  calls,  and  on  the  strength  of  this  the  directors 
resolved  that  the  115  shares  should  be  re-allotted  to  Bott.  The  chairman  paid 
the  one  shilling  per  share  out  of  his  own  pocket.  The  new  company  was  not 
registered  till  15th  September,  1862.  The  shares  ultimately  became  of  some 
value;  and  on  the  1st  April,  1865,  Kinnear,  the  official  assignee,  executed  a 
transfer  of  the  115  shares  to  Bymer  for  valuable  consideration.  This  transfer 
was  not  in  the  statutory  form,  and,  in  particular,  it  did  not  state  the  numbers 
of  the  shares  to  be  transferred.  It  purported  to  be  a  transfer  to  Eymer  of  all 
Kinnear 's  interest  in  all  and  every  the  shares  and  interest  of  Bott  in  the 
company,  which  were,  by  virtue  of  such  bankruptcy,  vested  in  Kinnear  as  such 
assignee  as  aforesaid. 

When  Bymer  tendered  this  transfer  for  registration  at  the  company's 
office,  they  refused  to  register  it.  It  then  appeared  that  Bott  had  already 
transferred  ninety  of  the  115  shares  to  purchasers  for  value,  in  whose  names 
they  were  registered.  The  company,  however,  offered  to  register  Bymer  in 
respect  of  twenty-five  shares  if  he  would  produce  a  proper  transfer  and  the 
certificates  of  the  shares.   This  he  could  not  do. 

Druce  now  moved  that  Bymer's  name  might  be  entered  on  the  register 
in  respect  of  the  twenty-five  shares.  It  is  clear  from  the  resolution  of  the 
directors  of  the  3rd  January,  1862,  that  an  allotment  of  115  shares  had 
actually  been  then  made  to  Bott.  As  no  notice  was  ever  sent  to  the  official 
assignee,  the  directors'  resolution  to  forfeit  those  shares  was  an  utter  nullity. 
The  allotment  to  Bott  was  in  respect  of  his  shares  in  the  old  company,  and  it 
was  made  prior  to  his  order  of  discharge.  Therefore  the  new  shares  vested  in 
Kinnear.  The  fact  that  the  certificates  are  not  produced  by  Bymer  is  no  valid 
objection  to  his  registration,  because  Bott  has  not  given  them  up.  Nor  is 
there  any  weight  in  the  fact  that  the  transfer  is  not  in  the  statutoi?  form ;  for 
Kinnear  is  not  the  registered  owner,  and  therefore  any  form  of  assignment  by 
him  is  enough  to  entitle  his  assignee  to  call  on  Bott  to  do  what  is  necessary  to 
perfect  his  title:  Re  Bank  of  Hindustan  (13  W.  B.  883;  34  L.  J.  Ch.  609). 
When  Bott  gave  up  the  certificates  of  his  old  shares,  he  ought  to  have  stated 
his  title  to  an  allotment  of  shares  in  the  new  company. 

Roli,  Q.C.,  and  Mounaey,  for  the  company,  and 

Ampklett,  Q.C.  and  Brooksbank,  for  Bott,  were  not  called  on. 

It  did  not  clearly  appear  whether  the  assignee  had  been  served  with  notice 
of  Uie  motion,  but  It  was  agreed  to  treat  the  matter  as  if  he  had  been  served. 

Wood,  V.C..  said  that  this  was  not  a  case  in  which  the  assignee  came 
here  to  complain  of  any  wrong  done  by  the  bankrupt.  The  bankrupt  appeared 
to  have  been  entitled  to  some  shares  in  a  defunct  company,  and  this  seemed 
to  have  given  him  a  right  to  some  interest  in  the  new  company,  and  might 
have  given  him  an  equity  to  enfcnroe  Uiat  ri^t.   And  eo  the  dinotws  of  the 
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new  oompany  seemed  to  have  thought  before  the  bankruptoy.  So  far  this  was 
in  favour  of  Mr.  Druce'a  ai^ument  that  Bott  ought  to  have  informed  his 
assignee  of  his  interest.    But  what  really  happened  was  this :  he  did  hand 

over  the  certificates  of  his  old  shares  at  the  assignee's  ofiBce.  Then  the  new 
oompany  came  to  a  resolution  to  offer  shares  to  the  shareholders  in  the  old 
company,  upon  a  payment  of  one  shilling  per  share.  Upon  the  oSer  being 
made  to  Bott,  he  took  no  steps  to  comply  with  the  conditions;  and  upon  the 
3rd  January  the  resolution  to  forfeit  the  shares  offered  to  him  was  passed.  Up 
to  this  time  no  shares  had  ever  been  really  allotted  to  him.  The  oompany 
was  not  even  registered  till  September,  1862.  Then  on  the  30th  January, 
1862,  after  Bott  had  obtained  his  order  of  discharge,  some  friends  paid  the 
one  shilling  per  share  for  him;  and  the  shares  in  question  were  allotted  to  him. 
If  these  were  recent  transactions  and  the  assignee  were  here  complaining  of 
what  Bott  had  done,  it  might  possibly  be  a  question  whether  Bott  could 
retain  the  shares,  he  not  having  disclosed  to  the  assignee  his  right  to  some 
interest  in  the  new  oompany.  But  in  the  actual  state  of  circumstances  it 
appeared  that  two  years  afterwards  Bymer  took  what  was  really  a  conveyance 
of  such  title  to  the  shares  as  the  assignee  had,  accompanied  by  a  full  indemnity 
to  the  assignee.  The  case  in  its  inception  would  have  been  doubtful,  even 
if  Eiimear  bad  been  here  to  complain.  But  no  fraud  was  alleged  against  Bott, 
and  in  fact  no  steps  had  been  taken  in  the  matter  until  the  shares  became 
valuable.  The  Court  could  not  exercise  this  special  jurisdiction  in  any  other 
way  than  it  could  exercise  its  jurisdiction  to  enforce  specific  performance  of 
a  contract.    This  applicati<ni  must  be  refused  with  costs. 


[IK  THE  COURT  OF  QUEEN's  BENCH.] 

Jan.  20,  1866. 

TBIGGS.  appeUani,  v.  LESTEB,  reapondent. 

14  W.  E.  279;  L.  B.  1  Q.B.  259;  18  L.  T.  701. 

"  Conducting  or  driving  "—Conveying  cattle  in  a  van — Itlington  Pariah 
Act — Drover. 

Statute. — By  the  Islington  Pariah  Act,  1857,  it  i«  forbidden  to  conduct 
or  drive  oatUe  upon  any  atreet,  road,  or  pathway  within  the  pariah  of  lalington 
between  the  houra  of  twelve  on  Saturday  night  and  twelve  on  Sunday  night: — 
Held,  that  the  worda  **  conduct  or  drive  "  did  not  apply  to  the  conveyance  of 
cattle  in  a  van. 

This  was  a  case  stated  on  a  complaint  by  the  respondent  against  the 
appellant  for  conducting  or  driving  cattle  upon  certain  roads  within  the  parish 
of  Islington  between  the  hours  of  twelve  o'clock  on  Saturday  night  and 
twelve  o'clock  on  Sunday  night,  contrary  to  the  provisions  of  the  Islington 
Parish  Act,  1867  (20  &  21  Vict.  c.  xxi.). 

By  t^e  3rd  section  of  that  Act  it  is  enacted  "  that  it  shall  not  be  lawful 
for  any  drover  or  otiier  person  to  conduct  or  drive  in,  upon,  or  through  any  of 
the  roads,  lanes,  streets,  squares,  or  other  places,  or  on  or  over  any  of  the 
footpaths  which  now  are,  or  hereafter  may  be,  within  the  parish  of  Islington, 
any  oxen,  sheep,  swine,  or  other  cattle  between  the  hoxu^  of  twelve  of  the 
clock  on  any  and  every  Saturday  night  throughout  the  year,  and  twelve  of 
the  clock  on  any  and  every  Sunday  night  throughout  the  year;"  and  the  section 
imposes  a  penalty  upon  a  drover  or  other  person  who  shall  be  guilty  of  such 
ofEence. 

It  was  proved  that  the  appellant  was  driving  horses  which  were  drawing 
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a  van  oontaining  cattle.  It  was  contended  on  behalf  of  the  appellant  that  this 
was  not  a  conducting  or  driving  within  the  statute.  The  magistrate  convicted 
the  appellant,  subject  to  the  opinion  of  the  Court  on  the  above  case. 

Vnderdown  was  heard  in  support  of  the  conviction. 

Bealey,  for  the  appellant,  was  not  called  on. 

The  Court*  being  of  opinion  that  the  facts  proved  did  not  constitute  a 
*'  conducting  or  driving  "  within  the  meaning  of  the  statute. 

Conviction  quashed. 


[IN  THE  COMMON  PLEAS.} 

Nov.  15,  1865. 

WINTEB  t).  DUMEEGUE. 

14  W.  B.  281;  12  Jur.  N.S.  56:  affirmed,  [1866]  E.  R.  A.;  14  W.  R.  699; 
12  Jur.  N.S.  726  (Ex.  Ch.). 

Vendor  and  purchaseT — Lease — Aaaignment  of,  subject  to  consent  of 
le»9or — Failure  to  obtain  consent — Rescission  of  contract. 

Landlord  and  Tenant. — H.,  being  lessee  of  certain  premises,  under 
covenant  not  to  assign  without  the  written  consent  of  the  lessor,  became 
bankrupt,  and  his  term  was  sold  by  order  of  the  Court  of  Bankruptcy,  and 
assigned  to  the  defendant.  The  defendant  agreed  to  sell  the  residue  of  the 
term  to  the  plaintiff,  subject  to  the  covenants  in  the  original  lease,  and  750Z., 
part  of  the  purchase -money,  was  to  be  paid  before  the  completion  of  the 
purchase.  If  the  defendant  was  unable  to  obtain  the  lessor's  consent  to  the 
assignment,  she  was  to  be  at  liberty  to  rescind  the  contract,  and  was  there- 
upon to  return  the  7501.  The  plaintiff  paid  the  750L,  but  the  lessor  refused 
to  grant  the  defendant  license  to  assign,  though  he  offered  the  plaintiff  a  fresh 
lease  for  the  same  term  and  at  the  same  rent,  but  containing  fresh  covenants. 
The  defendant  assisted  the  plaintiff  in  his  endeavours  to  obtain  a  new  lease : — 
Held,  thai  the  defendant  had  recognised  her  duty  to  obtain  the  lessor's 
license  io  assign  to  the  plaintiff,  and  that,  as  she  had  not  done  so,  the  plaintiff 
had  a  right  to  resoind  the  contract  and  claim  back  the  deposit  he  had  paid; 
for  as  both  parties  had  negotiated  for  the  new  lease  and  failed,  they  were 
remitted  to  their  original  rights. 

This  was  an  action  to  recover  750!.  for  money  had  and  received  by  the 
defendant  for  the  use  of  the  plaintiff,  and  the  defendant  pleaded  the  general 
issue.  At  the  trial  before  Erie,  C.J.,  at  the  London  sittings  after  last  Hilary 
Term,  a  verdict  was  found  for  the  plaintiff  for  the  amount  claimed,  subject 
to  a  case  for  the  opinion  of  the  Court. 

The  case  stated  the  following  facts: — 

In  the  summer  of  1863  the  plaintiff  was  engaged  in  the  formation  of  a 
joint-stock  company,  which  had  for  its  object,  inter  alia,  the  provision  of  a 
central  cooking  depot  for  the  working  classes,  and  the  establishment  of 
promenade  concerts  for  their  recreation ;  and  with  a  view  to  carrying  out  the 
company's  plans  he  was  anxious  to  obtain  a  lease  of  some  large  buildings  in  a 
central  situation.  The  fee-simple  of  St.  Martin's  Hall,  Long  Acre,  was  in  the 
Warden  and  Commonalty  of  the  Mystery  of  Mercers,  who,  in  1852,  leased  it 
to  John  Hullah  for  sixty-four  years  at  a  yearly  rent  of  1001.,  and  he  covenanted 

(1)  Cockbom,  C.J.,  BlackbDm  and  Lush,  JJ. 
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that  he,  hiB  exeoutors,  administrators,  and  assigns,  would  not,  except  by  will, 
assign  or  underlet  the  premises,  or  any  part  thereof,  without  the  written 
consent  of  the  lessors,  and  would  not  use  the  demised  premises  for  any  other 
purpose  than  as  a  music  hall,  or  for  public  meetings  of  a  religious  and  loyal 
character,  or  for  meetings  for  the  discussion  of  subjeots  of  science  and 
literature,  or  for  the  exhibition  or  sale  of  works  of  art. 

On  the  bankruptcy  of  HuUah  in  1860  the  defendant  purchased,  and,  in 
July,  1861,  became  assignee  of  HuUah's  term,  which  had  been  sold  by  order 
of  the  Court  of  Bankruptcy. 

By  articles  of  agreement,  dated  October  23,  1863,  the  plaintiff  agreed  to 
purchase  St.  Martin's  Hall  from  the  defendant  for  the  residue  of  the  term 
of  sixty-four  years  from  September  29,  1852,  subject  to  the  rent  of  1001. 
reserved  in  the  lease  by  the  Mercers'  Company  to  Hullah,  and  "  subject  to 
the  covenants  and  conditions  therein  contained,  at  the  price  of  15,000!.,  to  be 
paid  by  the  purchaser  in  manner  following,  that  is  to  say,  5001.,  part  thereof, 
to  be  paid  to  the  vendor,  on  the  execution  of  these  presents,  2501.,  further 
part  thereof,  on  the  Ist  of  December  next,  and  14,250i.,  residue  of  the 
purchase-money,  on  the  Ist  of  February,  1864.  The  vendor  shall,  provided 
the  said  sum  of  250L  shall  be  paid  on  the  said  1st  day  of  December  aforesaid, 
on  or  before  the  15th  day  of  December  aforesaid,  deliver  to  the  solicitor  of 
the  purchaser  an  abstract  of  her  title  to  the  premises,  commencing  with  the 
said  lease  under  which  the  vendor  holds."  The  purchaser  was  not  to  object 
to  the  title  of  the  lessors,  and  the  vendor  and  other  necessary  parties  were 
to  execute  a  proper  assurance  of  the  premises  on  payment  of  the  14,2501. 
on  the  Ist  of  February,  1864.  If  the  purchaser  insisted  on  an  objection  which 
the  vendor  could  not  remove,  "  or  if  the  vendor  shall  be  unable  to  procure  the 
lessors'  consent  to  the  assignment  to  the  purchaser,  the  vendor  may,  by 
notice  in  writing,  to  be  given  to  the  purchaser  or  his  solicitor,  at  any  time, 
and  notwithstanding  any  negotiation  or  litigation  in  respect  of  any  such 
objection  or  requisition  as  aforesaid,  rescind  this  contract,  and  shall  thereupon 
return  to  the  purchaser  the  sum  of  500/.,  paid  by  him  on  the  execution  of 
these  presents,  and  the  said  sum  of  250L  if  paid  by  him  as  hereinbefore 
stipulated."  If  the  piurohaser  should  fail  to  pay  the  2501.  on  the  1st  of 
December,  and  the  residue  of  the  purchase-money  as  aforesaid,  and  otherwise 
to  complete  his  purchase,  according  to  the  several  conditions,  on  the  Ist  of 
February,  1864,  then  the  5001.,  and  the  2501.,  if  paid,  were  to  be  forfeited 
to  the  vendor,  and  the  contract  to  be  absolutely  void. 

The  two  deposits  of  500L  and  250L  were  duly  paid  by  the  plaintiff,  who 
made  no  objection  to  the  defendant's  title.  By  a  subsequent  agreement 
between  the  plaintiff  and  the  defendant,  the  time  for  the  completion  of  the 
purchase  was  extended  to  the  15th  of  February,  and  it  was  to  be  still  ftirther 
extended  from  time  to  time,  if,  by  reason  of  any  delay  on  the  part  of  the 
Mercers'  Company,  the  license  to  assign  the  lease  was  not  obtained  in  time 
for  the  purchase  to  be  completed  at  that  date.  After  protracted  negociations 
the  Mercers'  Company  finally,  on  the  11th  of  March,  refused  their  license 
to  assign  Mrs.  Dumergue's  lease  to  the  plaintiff,  but  were  willing,  "  upon 
Mrs.  Dumergue's  surrendering  the  present  lease,  to  grant  a  new  lease  to 
Mr.  Winter  for  the  residue  of  the  term  of  the  present  lease  at  the  existing  rent. 
Such  new  lease  to  contain  all  the  covenants  of  the  present  lease,  and  in 
addition  further  covenants  ' '  forbidding  the  use  of  any  part  of  the  premises  for 
dancing,  or  as  a  public-house,  &c.,  but  permitting  the  conversion  of  the  lower 
part  of  the  building  into  a  cooking  depot  to  the  satisfaction  of  the  company's 
surveyor.  Thereupon  the  plaintiff  gave  notice  to  the  defendant  that  ho 
objected  to  become  the  covenantor  of  a  new  lease,  when  he  had  only  contracted 
for  the  assignment  of  the  old  lease,  and  that,  under  the  circumstances,  he 
should  adhere  to  a  notice  he  had  previously  given,  that,  if  the  license  was 
not  obtained,  and  the  assignment  completed  by  the  18th  of  March,  he  should 
treat  the  contract  as  at  an  end.    On  the  2dth  of  April  the  plaintiff  gave  formal 
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notice  that  he  had  rescinded  the  contract  and  claimed  the  re-pa^ment  of  his 
deposit  of  7501. 

The  Court  to  be  at  liberty  to  draw  inferences  of  fact,  which  a  jury  ought 
to  have  drawn. 

The  question  for  the  Court  was  whetiier  the  plaintiff  was  entitled  to 
recover  from  the  defendant  the  said  deposit  of  760L 

It  further  appeared  from  the  case  that  the  defendant  knowing  that  the 
plaintiff  intended  to  set  up  a  cooking  apparatus,  &o.,  in  the  hall,  had  joined 
him  in  endeavouring  to  obtain  a  lease  from  the  Mercers'  Company,  which 
would  sanction  the  hall  being  applied  to  such  a  purpose. 

Coleridge,  Q.C.,  for  the  plaintiff,  contended  that,  irrespective  of  the  terms 
of  the  agreement,  the  defendant  was  boimd  to  get  the  license  to  assign  as  part 
of  the  title  she  contracted  to  make  for  the  purchaser,  as  otljerwise  she  could 
not  make  a  valid  assignment  at  all,  and  cited  Sugd.  Yen.  &  Pur.  lltb  ed. 
pp.  390,  495,  253;  Lloyd  v.  Crispe  (5  Taunt.  249);  Stray  v.  Ruasell  (7  W.  K. 
641;  1  El.  &  El.  888);  Taylor  v.  Stray  {5  W.  R.  528;  2  C.B.  N.S.  175,  197). 
It  may  be  said  that,  as  there  has  been  an  assignment,  the  doctrine  in  Dumpor's 
case  (4  Bep.  119),  applies,  and  the  lessor's  right  of  re-entry  is  gone.  But  an 
assignment  of  a  bankrupt's  lease  is  v<^untary,  and  not  such  an  assignment  as 
to  be  within  the  doctrine  (Doe  v.  Bevan,  3  M.  &  S.  353),  so  that  there  never 
has  been  a  breach  of  the  covenant.  And,  seocmdly,  if  there  has,  it  is  cured 
by  22  A  23  Vict.  c.  35.  s.  1. 

Raymond,  confra.— The  purchaser  can  only  put  an  end  to  the  contract 
oa  one  of  two  conditions,  viz.,  if  the  vendor  fails  to  make  a  good  title,  or  if 
there  is  a  condition  in  the  contract  itself  that  on  certam  things  happening 
either  party  noay  put  an  end  to  it.  If  neither  of  these  conditions  exists,  the 
contract  can  only  be  put  an  end  to  by  consent  of  both  parties.  The  statute 
22  23  Viet.  c.  35,  applies  to  a  license  given  by  the  lessors  or  to  any  act 
of  theirs,  but  not  to  an  assignment  under  the  bankrupt  law.  The  Ucense 
was  no  part  of  the  title  the  defendant  was  bound  to  make,  though  it  would 
have  been  otherwise  with  regard  to  HuUah.  The  plaintiff  so  modified  and 
protracted  the  original  contract  that  he  disabled  himself  from  falling  back  on 
it  and  rescinding  it. 

Coleridge,  Q.C.,  was  not  heard  in  reply. 

Erlb,  C.J. — I  am  of  opinion  that  the  verdict  should  stand  for  the  plaintiff 
to  recover  the  deposit  he  has  paid.  It  was  paid  on  a  contract  by  the  plaintiff 
to  purchase  leasehold  premises  from  the  defendant.  The  defendant  held 
these  premises  imder  the  Mercers'  Company,  and  was  bound  not  to  assign 
them  without  license,  on  condition  that  if  she  did,  the  lessors  might  re-enter. 
In  the  contract  between  the  plaintiff  and  the  defendant  she,  as  vendor, 
recognised  her  duty  to  obtain  a  license  to  assign,  because  she  stipulated  that 
if  she  failed  to  obtain  such  license,  she  should  be  at  liberty  to  rescind  the 
contract.  That  is,  I  think,  an  admission  between  the  vendor  and  vendee 
that  it  was  the  duty  of  the  vendor  to  get  a  license  to  assign,  though  1  agree 
with  Mr.  Haymond  that  what  follows  is  an  optional  privilege  to  rescind  given 
to  the  vendor.  I  am  also  of  opinion  that  by  law  the  vendor  of  a  lease,  of 
which  no  valid  assignment  can  be  made  without  the  consent  of  the  lessor, 
is  bound  to  make  a  good  title,  for  which  it  is  positively  necessary  to  obtain 
the  consent;  and  that  otherwise  there  would  be  a  failure  of  the  condition  to 
obtain  a  title.  Here  it  is  found  that  the  vendor  has  been  unable  to  get  a 
license  to  assign,  and  that  the  attempts  have  been  continued  down  to  long 
after  the  time  mentioned  in  the  contract;  and  so  that  it  never  at  any  time 
was  in  the  power  of  the  vendor  to  get  from  her  lesscvs  a  license  to  assign  to 
the  vendee.  That,  I  think,  was  a  failure  of  a  condition  precedent  between 
the  vendor  and  vendee,  and  of  the  essence  of  the  contract ;  and  if  you  fail  to 
make  good  a  step  in  the  series  of  things  to  be  done  under  the  contract,  which 
step  is  an  essential  part  of  the  contract,  the  other  side  has  a  right  to  say  the 
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contract  is  at  an  end  and  to  treat  it  as  rescinded;  and,  if  it  is  lawfully 
rescinded,  to  claim  back  the  deposit  paid  on  the  assumption  that  it  would 
be  performed.  This  point  of  the  case  is  also  disposed  of  by  reference  to 
DumpoT*8  case,  for  an  assignment  in  law  under  the  bankruptcy  does  not 
destroy  the  right  of  the  lessors.  But  one  of  the  points  is  sufficient  to  enable 
the  vendee  to  recover.  I  believe  that  if  the  defendant  had  stood  on  her 
contract,  and  not  listened  to  the  plaintiff's  application  for  his  lease  or  to  his 
scheme  for  setting  up  a  cooking  apparatus,  she  might  have  performed  her 
contract.  In  the  course  of  the  treaty  for  the  lease  facts  came  out  which 
induced  the  company  to  refuse  their  license  to  assign  to  the  plaintiff.  The 
defendant  lost  a  considerable  contract  through  her  endeavours  to  further  the 
plaintiff's  wishes,  but  I  cannot  find  a  needle's  point  of  ground  on  which  I 
can  give  judgment  in  her  favour. 

Byles,  J. — On  looking  at  the  law  of  the  case,  it  is  clear  that  the  defendant 
must  make  a  title.  The  transfer  of  the  lease  would  only  be  made  good  by 
her  obtaining  a  license,  and  the  necessity  for  the  license  still  continued, 
notwithstanding  Hullah's  bankruptcy,  both  on  the  authority  of  Doe  v.  Beavan, 
and  under  the  provisions  of  Lord  St.  Leonards'  Act.  The  defendant  was 
therefore  bound  to  get  a  license,  which  she  did  not  do.  On  the  contrary,  the 
Mercers'  Company  proposed  to  grant  a  new  lease  to  the  plaintiff  on  other 
terms — he  was  to  be  lessee,  and  not  assignee,  and  therefore  would  be  liable 
on  the  covenants  for  ever,  subject  to  his  indemnity  being  good  or  bad.  It  is 
^id  that  negociations  for  a  lease  took  place  in  the  interval,  but  both  parties 
negociated  for  that  which  failed,  and  were  then  remitted  to  their  original 
rights,  which  required  the  defendant  to  make  a  title.  This  she  did  not  do, 
and  theref(xre  at  law  the  plaintiff  must  recover. 

Keating,  J. — I  am  of  the  same  opinion.  If  the  company  had  given  the 
ordinary  license  to  assign,  after  they  had  been  affected  with  notice  of  the 
purpose  for  which  the  plaintiff  wanted  the  premises,  they  would  have  found 
it  very  difficult  to  enforce  the  prohibitions  in  the  original  lease  as  against 
the  plaintiff. 

Judgment  for  the  plaintiffs. 


[OBOWN  0A.8E8  RESERVED.] 

Jan.  10,  1866. 
REG.  V.  LOW. 

14  W.  R.  286;  13  L.  T.  642;  12  Jur.  N.S.  618;  10  Cox  C.C.  168. 
Doubted,  B.  v.  Darlnell.  1869,  20  L.  T.  1020  {N.P.). 

Larceny  as  servant — False  entries  by  warehouseman  of  monies  paid  to 

worlfmen — Evidence . 

Criminal  Law. — The  prisoner  was  warehouseman  to  a  manufacturer,  and 
it  was  hit  duty  to  give  out  maferiala  to  and  pay  ike  workmen.  Two  or  three 
times  a  week  he  received  cash  from  his  employers,  for  which  he  accounted  at  the 
end  of  each  week,  giving  a  detailed  account  of  the  sum  paid  to  each  workman, 
and  a  statement  of  the  aggregate  sums  received  and  paid,  and  carrying  forward 
the  balance  for  future  payments.  The  money  was  kept  in  a  separate  tUl  under 
his  own  key,  and  he  had  no  authority  to  make  any  other  payments.  On  three 
occasions  he  desiqnedly  made  false  entries  in  his  account  of  larger  sums  as  paid 
to  a  workman  than  those  which  he  had  in  fact  paid,  and  appropriated  the 
excess: — Held,  that  he  was  properly  convicted  of  larceny  as  servant. 
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Case  reserved  from  the  Warwickshire  Sessions,  January,  1866,  by 
T.  C.  Sneyd  Kynderslej,  Deputy-chairman: — 

Henry  Low  was  indicted  for  larceny  as  a  servant  to  Charles  Peters  and 
others.  The  indictment,  in  three  counts,  charged  the  prisoner  with  the  following 
larcenies,  viz.,  stealing,  on  18th  August,  1865,  la.  4d.;  on  24th  August,  1866, 
U.  4d.;  on  16th  September,  1865,  1b.  8d.    The  facts  were  as  follows:  — 

The  prisoner  was  warehouseman,  at  weekly  wages,  to  the  prosecutors,  who 
are  ribbon  manufacturers  at  Coventry.  It  was  his  duty  to  superintend  the 
manufacture  of  ribbons;  to  give  out  the  material,  and  pay  the  workmen  when 
they  brought  back  the  finished  work.  In  order  to  enable  him  to  make  these 
payments  he  received,  two  or  three  times  a  week,  cash  from  his  employers,  and 
at  the  end  of  each  week  he  accounted  with  ^em  tor  tiie  several  sum  received 
and  paid,  giving  both  a  detailed  account  of  the  sum  paid  to  each  individual 
worlman  by  name,  and  also,  at  the  end  of  the  same  week,  a  statement  of  the 
aggregate  sums  received  and  paid  during  the  week,  and  canning  forward,  a 
balance  applicable  to  the  payments  for  the  following  week,  whatever  sums 
remained  in  his  hands.  The  money  was  kept  in  a  separate  till,  under  his  own 
lock  and  key,  and  he  was  not  authorised  to  make  any  other  payments  whatever 
on  account  of  his  employers.  The  book  in  which  the  several  entries  was  made 
was  entirely  in  his  own  handwriting.  He  left  the  service  of  his  employers  at 
the  end  of  October,  1865,  but  was  allowed  four  or  five  days  afterwards  finally  to 
balance  his  accounts.  An  investigation  subsequently  took  place,  and  the  present 
indictment,  with  others,  was  the  result. 

From  the  evidence  adduced  on  his  trial  it  appeared  that,  on  24th  August, 
David  Coley,  a  workman  to  whom  materials  had  been  given  out  by  the  prisoner, 
took  back  to  him  finished  work,  and  was  paid  by  him  according  to  me  price 
previously  agreed  upon  between  them — the  sum  of  thirteen  shillings.  Under 
the  same  date  in  the  account  furnished  by  the  prisoner  at  the  end  of  the  week 
to  his  employers  was  an  entry  made  by  him  of  148.  'id.,  paid  to  David  Coley  for 
the  same  quantity  of  work,  and  the  balance  carried  forward  to  the  next  week  was 
calculated  upon  that  sum  instead  of  IHs.  actually  paid. 

On  the  16th  of  September  the  money  paid  to  Coley  by  the  prisoner  was  ld«., 
and  the  sum  chained  to  his  employers  was  148.  Sd. 

On  14th  August  the  wife  of  Coley  received  from  the  prisoner  for  her 
husband's  work  IBs.,  and  the  entry  in  the  prisoner's  book  was  14s.  4d.  In  the 
two  latter  cases  the  balance  was  also  calculated  on  the  larger  sum. 

The  prisoner  was  indicted  for  the  larceny  of  these  three  several  simis  of 
one  shilling  and  fourpence,  one  shilling  and  eightpence,  and  one  shilling  and 
fourpence,  being  the  difference  between  the  sums  paid  by  him  and  those  charged 
to  his  employer.  I  directed  the  juxy  that  assuming  the  statements  of  Coley  and 
his  wife  to  be  accurate,  the  question  for  their  consideration  was  whether  the 
false  entries  in  the  prisoner's  weekly  accounts  were  made  by  him  designedly  and 
fraudulently,  and  with  intent  to  appropriate  the  above  sums  to  his  own  use,  and 
whether,  in  fact,  he  did  so  appropriate  them,  and  I  told  them  that  if  they  were 
satisfied  in  the  affirmative  of  these  questions,  the  acts  of  the  prisoner,  in  my 
opinion,  constituted  the  offence  of  larceny  aa  a  servant.  They  returned  a  verdict 
of  guilty;  but  at  the  request  of  the  prisoner's  counsel,  who  had  contended  that 
his  acts  did  not  in  law  amount  to  larceny,  the  Court  determined  to  reserve  the 
question  of  law  for  the  consideration  of  the  Court  for  Crown  Cases  Reserved, 
whether  my  directions  to  the  jury  were  correct,  and  whether  the  prisoner  was 
properly  convicted  of  larceny  as  a  servant.  The  prisoner  was  dischai^ed  on 
rect^nizance  of  bail  to  appear  at  the  next  sessions  and  receive  judgment  if  called 
upon,  and  I  have  very  respectfully  to  crave  the  opinion  of  the  Court  upon  the 
above  case, 

ChandoB  Leigh  for  the  prosecution,  was  not  called  on.  No  counsel  appeared 
for  the  prisoner.  
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RE   BEOWSE'S  trusts. 


EfiLE,  C.J. — We  have  all  read  this  case  and  can  scarcely  conceive  how  any 
learned  counsel  could  have  the  learning,  courage,  or  countenance  to  get  it 


Practice — Selection  of  court — Cons.  Ord.  VI.  r.  6. 

CoMPULSOBY  Purchase. — Where  it  is  sought  to  deal  by  one  order  with  two 
funds  in  court,  which  have  been  separately  dealt  with  by  different  branches  of 
the  Court,  application  should  be  made  to  that  branch  of  the  Court  in  which  the 
first  of  the  former  orders  has  been  made,  and  the  matter  in  which  the  latter  ordet 
hast  been  made  should  be  transferred  to  that  branch  of  the  Court. 

Orders  dealing  with  a  fund  already  dealt  with  by  the  Court  must  be  made 
in  that  branch  of  the  court  in  which  the  former  order  was  made. 

In  this  case  land,  subject  to  the  trusts  of  a  will,  had  been  taken  by  a  railway 
company,  and  an  order  had  been  made  by  Vice-Chancellor  Stuart  for  investment 
of  the  purchase-money  and  payment  of  the  dividends.  Subsequently  land, 
subject  to  the  trusts  of  a  will  of  another  member  of  the  same  family,  had  been 
taken  by  the  same  company,  and  a  similar  order  had  been  made  by  Vice- 
Chancellor  Wood. 

A  petition  had  now  been  presented  to  Vice-Chancellor  Wood  in  the  matter 
of  the  trusts  of  both  wills,  asking  for  payment  out  of  the  purchase-money.  Hie 
Honour  made  the  order  asked  for,  but,  entertaining  some  doubt  whether  he  had 
jurisdiction  to  make  an  order  in  both  matters,  desired  that  the  case  might  be 
mentioned  to  their  Lordships. 

Archibald  Smith,  for  the  petitioners,  cited  Re  BHaton  Curacy  (10  W.  B. 
616),  Re  Hayter's  Trusts  (10  W.  R.  657;  Cons.  Ord.  VI.  r.  6). 

TuKNER,  L.J.,  said  it  could  not  be  intended  that  every  matter  in  respect  of 
a  purchase  by  the  same  railway  company  should  be  confined  to  the  same  branch 
of  the  Court,  but  after  an  order  had  once  been  made  in  a  matter  of  this  kind, 
subsequent  orders  relating  to  the  same  fund  must  be  made  in  the  same  branch  of 
the  Court  as  the  former  order. 

In  the  present  case  it  appeared  that  the  first  order  had  been  made  by 
Vice-Chancellor  Stuart,  and  therefore  the  present  application  should  have  been 
made  to  His  Honour,  and  the  matter  in  which  an  order  had  been  made  by 
Vice-Chancellor  Wood  should  have  been  transferred  to  the  court  of  Vice- 
Chancellor  Stuart.  But,  as  in  this  case,  Vice-Chancellor  Wood  had  already 
granted  the  order  subject  to  the  present  application,  the  first  matter  might  be 
transferred  to  His  Honour's  Court,  and  the  order  so  made  in  both  matters  might 
stand. 

Enioht  BftDOB,  L.J.,  concurred. 

Their  Lordships  desired  that  the  consent  of  Vioe-Ghancellor  Stuart  to  the 
toansfer  should  be  asked. 


reserved. 


Conviction  affirmed. 


[LORDS  JUSTIOBB.] 

Jan.  27,  1866. 

Re  BEOWSE'S  TBUSTS. 
14  W.  R.  298;  14  L.  T.  37;  12  Jur.  N.S.  168. 
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Wood,  V.C.»  Jan.  18. 1866. 


HABBIS  o.  JOSE. 


14  W.  R.  303;  13  L.  T.  699. 


Pleading — Demurrer — Incloaure  Commissioners — Statute  QA9  Vict.  c.  118 
— Jttntdiciion. 

CouHON. — An  appUcaiion  had  been  made,  under  ike  statute  8  9  Vict, 
c.  118,  to  the  Inclosure  Commissioners,  to  inclose  certain  lands  alleged  hy  the 
parties  applying  to  he  common  lands,  but  alleged  by  the  plaintijf  to  be  his  own 
szcltisioe  property.  The  Commissioners  had  given  time  to  the  plaintiff  to 
vindicate  his  rights,  but  he  brought  no  action  at  law.  He  afierwaids  filed  hia 
hOl  to  resirain  the  defendants  from  proceeding  before  the  Commissioners : — ^Held» 
upon  demurrer,  that  this  Court  had  no  jurisdiction  to  interfere. 

This  was  a  demurrer. 

The  material  allegations  of  the  bill  were  to  the  followiog  effect : — 
By  the  will  of  Thomas  Harris  deceased,  dated  the  llui  August,  1843,  he 
devised  to  the  defendant  Langford,  and  one  Eniver  (since  deceased)  in  fee,  an 
estate  called  Wringford,  with  the  appurtenanceSt  upon  certain  trusts  therein 
mentioned,  for  the  benefit  of  the  plaintiff,  with  certain  trusts  in  remainder  for 
the  benefit  of  the  defendant  Thomas  Hawke,  in  case  the  plaintiff  should  die 
without  leaving  lawful  issue. 

Thomas  Harris  died  on  the  15th  November,  1843,  and  Kniver  died  in  April, 
1863.  Some  pieces  of  land  called  Twelve  Acres,  and  one-third  part  of  Little 
Down,  had  from  time  immemorial  been  held  and  enjoyed  as  appurtenant  to  the 
estate  called  Wringford,  and  passed,  as  the  plaintiff  submitted,  by  the  devise  of 
that  estate  by  Thomas  Harris's  will.  The  tenement  called  Wringford  consisted 
of  a  messuage  and  arable  and  pasture  land,  comprised  about  forty-seven  acres, 
and  had  (since  the  expiration  of  a  lease  in  1853)  been  held  by  the  trustees  upon 
the  trusts  of  Harris's  will,  without  interruption  by  any  person.  The  piece  of 
land  called  Little  Down  contained  twenty-four  acres  or  thereabouts,  and  was 
formerly  land  held  in  common,  but  by  indenture  of  partition,  dated  17th 
September,  1861,  part  thereof  (being  about  six  acres)  was  allotted  to  the  plaintiff 
in  fee.  The  piece  of  land  called  Twelve  Acres,  contained  150  acres,  and  had 
(ever  since  the  expiration  of  the  said  lease  of  Wringford)  been  occupied  with 
Wringford  by  the  defendant  Thomas  Hawke,  as  tenant  of  the  plaintiff.  The  piece 
of  land  called  Twelve  Acres  had  always  been  and  still  was  used  for  pasturing 
sheep  and  cattle.  It  adjoined  on  the  south-western  part  thereof  to  certain 
common  land  called  Beeny  Common,  which  was  occupied  and  used  for  the  like 
purpose  by  the  defendants  Stephen  Jose,  Hellyer,  Gamier,  Bawle,  Hawke,  and 
Nottle,  or  their  tenants.  Twelve  Acres  adjoined  on  the  eastern  part  thereof  to 
certain  other  common  land  called  Giinwennap  Common,  which  was  occupied  and 
used  for  the  like  purpose  by  the  defendants  Hellyer,  Gamier,  William  Jose,  and 
Rawle ,  or  their  tenants.  The  fences  dividing  Twelve  Acres  from  Beeny  Common 
and  Gunwennap  Common  had  long  since  fallen  into  disrepair,  and  the  sheep  and 
cattle  of  the  two  sets  of  defendants,  lastly  before-mentioned,  or  other  the  tenants 
for  the  time  bemg  of  Beeny  Common  and  Gunwennap  Common,  had  strayed 
into  and  pastured  on  Twelve  Acres,  and  the  sheep  and  cattle  of  the  plaintiff,  or 
other  the  tenant  for  the  time  being  of  Twelve  Acres,  had  in  like  manner  strayed 
into  and  pastured  on  Beeney  Common  and  Gunwennap  Common.  The  plaintiff, 
or  other  the  tenant  of  Twelve  Acres,  had  always  stocked  such  land  to  the  full 
extent  thereof,  and  no  objection  had  ever  been  made  by  any  person  in  respect 
of  such  stocking.  The  defendants  S.  Jose,  Hellyer,  Gamier,  Rawle,  and  Hawke 
had  lately  applied  to  the  Inclosure  Commissioners  to  inclose  Beeny  Common 
and  Gunwennap  Common  (being  lands  subject  to  be  inclosed  under  the  provisions 
of  the  Inclosure  Acts)  and  the  commissioners  on  the  15th  August,  1864,  made  a 
provisional  order  for  the  inclosure  thereof.   The  same  defendants  afterwards 
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represented  to  the  commissionere  that  Twelve  Aoree  was  subject  to  rights  of 
common,  and  that  it  in  fact  fwmed  part  of  Beany  Common,  and  ought  to  be 
included  in  the  inclosure  thereof.  The  plaintiff  had  given  notice  to  those 
defendants  and  likewise  to  the  commiBsioners,  that  he  alone,  or  his  trustees,  the 
defendant  Langford,  was  entitled  to  Twelve  Acres.  The  commiBsioners  on 
receipt  of  this  notice  required  the  plaintiff  to  do  some  act  in  vindication  of  his 
title,  and  he  thereupon,  in  February,  1865,  commenced  re-building  the  fences  of 
Twelve  Acres,  and  drove  ofE  the  sheep  and  cattle  of  all  persons  other  than 
himself  and  of  his  then  tenant.  But  the  said  defendants  pulled  down  the 
fences,  and  again  drove  in  their  own  sheep  and  cattle  on  the  said  piece  of  land. 
Under  the  circumstances  aforesaid  the  said  Inclosure  Commissioners  threatened 
and  intended  forthwith  to  proceed  to  inclose  Twelve  Acres  to  the  exclusion  of 
the  plaintiff.  The  plaintiff  had  offered  to  submit  his  title  to  Twelve  Acres  to 
the  Commissioners  and  to  be  bound  by  their  decision,  but  such  offer  had  been 
refused.  The  plaintiff  submitted  that  if  the  said  defendants,  or  either  of  them, 
had  acquired  any  common  right  in  Twelve  Acres,  such  common  was  only  such 
limited  right  as  is  known  as  common  pur  cause  de  vicinage,  and  that  the  plaintiff 
had  full  right  himself  to  such  land,  and  that  by  such  inclosure  all  right  (if  any) 
of  the  said  defendants  would  be  absolutely  extinguished.  The  plaintiff  also 
chained,  that  if  by  lapse  of  time  and  long  usage,  the  said  defendants  or  either  of 
them  heid  acquired  any  valid  and  indefeasible  right  of  common  in  Twelve  Acres, 
the  plaintiff  oi^  his  said  trustee  in  his  right  had  in  like  manner  acquired  a  similar 
right  in  Beeny  Common  and  Gunwennap  Common,  and  that  he  was  entitled 
upon  any  inclosure  thereof  to  have  an  adequate  share  of  Beeny  Common  and 
Gimwennap  Common  allotted  to  him  or  to  his  said  trustee  in  trust  for  him 
accordingly. 

The  bill  prayed  that  the  Court  would  declare  the  rights  of  the  plaintiff,  and 
of  his  said  trustee  the  defendant  Langford,  in  Twelve  Acres,  Beeny  Common, 
and  Ounwennap  Common,  and  that  in  the  meantime  the  defendants — Stephen 
Jose,  Hellyer,  Gamier,  Bawle,  Hawke,  and  Nottle— might  be  restrained  from 
proceeding  to  inclose,  or  promoting  the  inclosure,  of  any  portion  of  the  premises 
aforesaid,  and  that  the  said  defendants,  or  some,  or  one  of  them,  might  pay 
the  costs  of  the  suit. 

The  bill  was  filed  12th  December,  1865. 

The  last  named  defendants  demurred  for  want  of  equity. 

Giffard,  Q.C. ,  and  Bevir,  for  the  demurrer. — The  bill  shows  that  the  plaintiff 
has  only  an  equitable  interest  under  the  testator's  will,  his  trustee  having  the 
legal  estate ;  and  there  is  no  allegation  that  the  trustee  will  not  sue,  or  will 
not  allow  the  plaintiff  to  use  his  name.  But  even  if  the  plaintiff  has  an  absolute 
legal  title  to  Twelve  Acres,  there  is  no  equity.  He  alleges  a  legal  trespass,  and 
his  remedy  must  be  at  law.  The  General  Inclosure  Act,  8  &  9  Vict.  c.  118,  gives 
power  to  the  Inclosure  Commissioners  to  decide  the  question. 

Roll,  Q.C,  C.  Barber,  and  A.  J.  Lewis,  for  the  bill. — The  legal  right  cannot 
be  enforced  except  by  this  Court,  and  if  the  trustee  himself  were  the  plaintiff, 
the  Court  would  assist  him.  The  bill  shows  that  the  plaintiff  has  not  had  such 
an  exclusive  possession  of  Twelve  Acres  as  to  prevent  the  Commissioners  from 
entering.  At  the  same  time  the  allegations  show  that  he  or  his  trustee  has  the 
legal  title.  The  Commissioners  have  no  power  under  the  Act  to  determine  a 
question  of  title.  [Wood,  V.C. — Why  do  you  not  bring  an  action  of  teespass?] 
The  Commissioners  will  proceed  without  waiting  for  the  result  of  any  such 
action.  And  such  an  action  would  not  settle  the  question.  Ejectment  would 
have  to  be  brought  agauist  every  commoner.  There  will  be  irreparable  damage 
to  the  plaintiff  if  the  proceedings  before  the  Commissioners  are  allowed  to  go  on. 
The  powers  of  the  Act  are  being  used  for  a  purpose  to  whicb  it  does  not  apply. 
It  would  be  impossible  for  the  plaintiff  to  carry  in  any  claim  for  an  allotment 
before  the  Commissioners,  for  by  so  doing  he  must  admit  the  defendant's  claim 
to  common  rights  over  Twelve  Acres ;  and  if  he  carried  in  a  claim  to  the  fee 
simple  of  Twelve  Acres  he  would  be  precluded  from  taking  in  a  second  claim  in 
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respect  of  common.  They  cited  Turner  v.  Blamire  (1  W.  R.  190,  1  Drew,  402) ; 
Lond(m  and  North-Westem  Railway  Company  v.  Smith  (1  M,  &  G.  216); 
Bigby  v.  Great  Western  BaUway  Company  (CP.  1  Coop.  1). 

Wood,  V.C.  (without  calling  for  a  reply),  said  that  the  demurrer  must  be 
allowed.  The  plaintiff  did  not  seem  quite  to  know  his  own  case;  he  wished  to 
claim  the  fee-simple,  and  if  he  did  not  succeed  in  that,  he  then  desired  to  set 
up  common  rights.  The  Commissioners  had  very  fairly  said  to  him,  "  if  you 
vriah  to  assert  your  title  to  the  fee,  do  something  to  vindicate  it. "  The  Gommis- 
aioners  might  very  reasonably  say  that  they  could  not  stop  their  proceedings, 
because  some  man  chose  to  make  an  assertion  of  titlte,  and  no  doubt  there  would 
have  been  a  certain  amount  of  hardship  on  the  plaintiff  if  he  had  been  obliged 
at  once  to  send  in  a  claim  as  commoner,  or  lose  his  right.  But  the  fact  was 
that  the  Commissioners  told  him  to  do  something  to  assert  his  right,  and  they 
gave  him  plenty  of  time,  at  least  eleven  months  it  appeared,  for  that  purpose. 
Hie;  could  not  give  him  an  indefinite  time  when  he  was  doing  nothing.  The 
case  came  simply  to  this — a  number  of  persons,  who  had  no  privity  with  the 
plaintiff,  asserted  their  title  to  common ;  there  was  no  other  equity  against  them. 
If  the  Commissioners  were  acting  wrongfully  there  might  be  a  ground  for  inter- 
ference ;  but  there  was  nothing  of  that  sort  here.  The  cases  where  the  Court  had 
restrained  persons  from  using  an  Act  of  Parliament  inequitably  were  different 
from  the  present  case.  When  Farhament  had  constituted  a  tribunal,  how  could 
this  Court  prevent  peraons,  who  were  entitled  to  do  so,  from  applying  to  that 
tribunal  ?  If  it  were  a  case  of  irremediable  damage,  as  in  the  case  of  ^e  Great 
Western  Bailway  Company,  it  would  be  a  very  different  thing.  Here  there 
would  be  no  izremediable  injury  at  all,  the  plaintiff  would  only  be  put  to  bringing 
his  ejectment  after  the  awanl  of  the  commissioners.  If  the  Court  could  interpose 
in  a  case  of  this  kind,  then  the  mere  assertion  by  any  one  commoner  of  a  title 
in  fee  would  be  enough  to  stop  the  whole  proceeding  of  inclosure.  It  would  be 
very  mischieTiouB  to  interfere  in  this  way.  The  demurrer  must  be  allowed  with 
costs. 


Wood,  V.C,  Jan.  29,  1866. 

MOORE  V.  HARPER. 
HARPER  V.  HARPER. 

14  W.  R.  806;  14  L.  T.  14. 

PracUce— Evidence — Statute  15  A  16  Vict.  c.  86,  a.  59. 

EvTDBNCB. — The  plaintiff  in  one  tuit  put  in  hia  answer  to  the  original  biU 
in  another  stut  reapecUng  the  aame  matter.  The  hill  in  the  second  suit  was 
then  amended,  ana  the  plaintiff  died  before  putting  in  hia  anawer  to  the 
amended  bill.  Beplicafion  was  filed  in  the  second  suit,  and  the  first  auit 
tcaa  brought  on  by  way  of  motion  for  decree.  An  order  was  obtained  to  U8f- 
Ike  evidence  in  the  aecond  auit  on  the  hearing  of  the  first: — Held,  thai  the 
plaintiff's  anawer  to  the  original  bill  waa  not  admiaaible  aa  evidence. 

These  two  suits  related  to  the  same  matter,  and  came  on  together.  The 
first  came  on  by  way  of  motion  for  decree;  in  the  second,  replication  had  been 
filed.  Moore,  the  original  plaintiff  in  the  first  suit,  put  in  his  answer  to 
the  original  bill  in  the  second  suit.  This  bill  was  afterwards  amended,  and 
Moore  died  before  putting  in  his  answer  to  the  amended  bill.  An  order  had 
been  obtained  to  use  the  evidence  in  the  second  suit  upon  the  hearing  of  the 
first,  saving  all  just  exceptions. 
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Sir  R.  Palmer,  A.Q.,  for  the  plaintiffs  in  the  first  suit,  proposed  to  te&d 
Moore's  answer  in  the  second  suit  as  evidence  in  the  first  suit. 

Daniel,  Q.C.,  for  one  o£  the  defendants  in  the  first  suit,  objected. 

Wood,  V.G.,  referred  to  statute  15  &  16  Vict.  c.  86,  s.  69,  and  said  he 
Baw  nothing  in  the  Act  to  make  this  answer  admissible  as  evidence.  It  was 
not  even  evidence  in  the  second  suit. 


Wood,  V.C.  Jan.  30,  1866. 
HALDANE  v.  ECKFORD. 
U  W.  R.  306. 

Practice — Supplemental  order — Statute  15  S:  16  Vict.  c.  86,  a.  52. 

Practice. — Where  a  change  of  interest  takes  place  by  means  of  probate 
of  a  will  being  granted  to  one  of  four  executors,  who  did  not  originaily  prove, 
he  may  be  brought  before  the  Court  by  the  common  supplemental  order. 

The  bill  in  this  suit  was  filed  against  three  out  of  four  executors  of  a  will, 
the  fourth  being  in  India,  and  not  having  proved  the  will.  He  afterwards 
returned  to  England  and  proved.  It  was  then  sought  to  make  him  a  party 
to  the  suit  by  the  common  supplemental  order,  but  the  Registrar  declined 
to  draw  up  the  order  without  the  sanction  of  the  Court. 

Mackeson  now  mentioned  the  matter.  The  suit,  as  originally  instituted, 
was  perfect:  Dyson  v.  Morris  (1  Ha.  413),  and  the  case  falls  within  the  terms 
of  section  52  of  the  statute  15  &  16  Vict.  c.  86. 

Wood,  V.C,  said  that  he  thought  the  result  of  the  decisions  was  that 
whenever  the  change  of  interest  l^d  taken  place  by  virtue  of  something 
altt^ether  dehors  the  jurisdiction  of  this  Court,  it  was  a  proper  case  for  the 
common  supplemental  order.  The  probate  of  a  will  was  of  this  nature.  It 
would  be  different  if  it  were  a  matter  which  could  be  tried  here. 


[PROBATE.] 

Jan.  28,  1866. 
Be  J.  H.  ROLANB. 
U  W.  R.  817. 
Will — Misdescription — Parol  evidence. 

Will. — Where  there  is  a  person  corresponding  in  name  and  address,  but 
not  in  other  particulars,  to  the  description  of  the  legatee  contained  in  the 
toill,  and  another  person  oorresponding  in  every  particular  except  the  Christian 
name,  the  Court  admitted  parol  evidence  to  show  thai  the  latter  was  the 
person  intended  to  be  benefited. 

The  testator  gave  a  bequest  to  "  James  Graham,"  describing  him  as 
a  "grocer"  of  Scotland-row.  It  appeared  that  there  were  two  persons 
residing  in  that  place  of  the  name  of  Graham — one  James  Graham  and  the 
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other  John  Graham.  It  also  appeared  that  the  iormer  was  m  no  way  connected 
with  or  known  to  the  plamtifff  and  had  no  reason  to  expect  anything  from 
him.  It  appeared  further  that  he  was  not  a  grocer,  but  a  fishmonger.  The 
other — John  Graham — was  known  to  the  testator,  and  it  was  given  to  be 
understood  that  the  testator  intended  to  leave  him  something  in  bis  will. 
He  was  a  grocer  and  bis  shop  was  next  to  that  of  the  testator.  There  were 
affidavits  firom  both  John  Graham,  the  applicant  in  tbe  present  case,  and 
James  Gtraham,  setting  forth  the  above  facte. 

Middleton,  Dr.,  now  moved  for  grant  of  probate  of  the  will  of  the  testator 
with  the  word  "  James  "  corrected  into  "  John." 

Sir  J.  P.  Wilde. — It  is  clear  that  when  a  description  in  a  will  does  not 
apply  to  the  person  apparently  intended  to  be  benefited,  I  must  admit  parol 
evidence  to  show  that  it  was  a  mere  misdescription.  Probate  may  therefore 
pass  as  prayed  for. 


Diaaolution  of  maTiiage — Cruelty — What  Bufficieni  evidence  oj. 

Divorce  and  Matrimonial  Causes. — Where  a  husband  threatened  io  cut 
hi$  wife's  throat,  but  did  not  acompany  the  threat  with  any  act  of  violence, 
and  subsequently ,  after  cohabitation  had  ceased,  broke  into  the  house  in  which 
his  wife  was  living,  and  kicked  through  her  hed-TOom  door: — Held,  that  these 
acts  did  not  amount  to  legal  cruelty. 

This  was  a  petition  for  the  dissolution  of  marriage  brought  by  a  wife 
against  the  husband  on  account  of  his  adultery  coupled  with  cruelty. 
The  respondent  did  not  appear. 

The  marriage  was  celebrated  on  the  Ist  October,  1863,  and  after  itB 
celebration  the  petitioner  and  respondent  lived  at  the  house  of  Mrs.  Bnixby. 
the  petitioner's  mother  who  kept  an  inn  in  Leicestershire.  Early  in  1865 
the  petitioner's  mother  expostulated  with  the  respondent  on  account  of  certain 
famUiarities  which  had  been  observed  between  the  respondent  and  a  maid- 
servant who  was  living  in  the  house.  Shortly  afterwards  a  dispute  arose 
between  the  petitioner  and  respondent,  and  on  that  occasion  the  respondent 
threatened  to  serve  the  petitioner  as  Baum  had  served  his  wife  (Baum  being 
a  person  who  had  lately  been  convicted  of  cutting  his  wife's  throat).  On  the 
foUowmg  day  a  razor  case  was  found  in  the  respondent's  room  between 
the  bed  and  the  mattress,  but  there  was  no  evidence  to  show  who  had  put  it 
there. 

An  act  of  adultery  was  proved  to  have  been  committed  by  the  respondent 
on  the  7th  April,  1866,  in  consequence  of  which  he  left  the  house  where  his 
wife  and  her  mother  were  residing.  Early  on  the  following  morning  he  came 
back  and  demanded  admittance,  this  was  refused,  and  he  then  entered  the 
house  through  a  window,  and  came  to  the  room  in  which  his  wife  and  her 
mother  were  sleeping  and  tried  to  get  in.  On  being  refused  he  kicked  in  the 
panels  of  the  door.  He  then  went  to  bed  in  another  room  in  which  a  carving 
knife  was  found. 

8wabey,  Dr.,  and  Jacques,  for  the  petitioner. 

No  one  appeared  for  tbe  respondent. 


[HATRIHONIAL.] 
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Wilde,  J.O. — The  charge  of  adultery  is  clearly  made  out,  but  there  is 
no  evidence  of  anything  which  amounts  to  legal  crusty.  There  is  no  evidence 
of  any  disagreement  having  taken  place  before  the  maidservant  came  to  the 
house,  and  up  to  that  time  no  act  had  been  done  by  the  respondent  which 
could  be  charged  as  legal  cruelty.  He  then  said  he  would  serve  the  petitioner 
as  Baum  had  served  his  wife ;  but  this  was  said  in  a  moment  of  rage, 
was  not  accompanied  by  any  act  of  violence,  nor  was  the  petitioner  placed 
in  any  danger.  A  razor  was  subsequently  found  in  the  respondent's  bed. 
but  that  was  not  shown  to  have  been  put  there  by  the  respondent.  The 
next  act  of  cruelty  relied  on  took  place  on  the  occasion  of  his  coming  back 
and  kicking  the  door  after  the  cohabitation  had  ceased ;  but  by  doing  this 
he  only  claimed  his  right  to  be  where  his  wife  was.  The  petitioner  is  not 
entitled  to  a  dissolution  of  the  marriage,  but  is  entitled  to  a  decree  for 
judicial  separation  on  account  of  the  adultery. 

Decree  for  judwial  separation 


Wood,  V.C,  Jan.  22,  1866. 

EACHUS  V.  MOSS. 

14  W.  B.  827. 

Demurrer — Injunction — Exclunon  of  jmndpal  by  agent, 

PsiNOiPAL  AND  AoENT. — M.,  the  manager  of  E.'s  I?usm«8«,  woe  allowed 
by  him  to  send  bills  out  to  the  cuetomers  in  hie  (M/a)  own  name  alone. 
M.  afterwards  locked  E.  out  of  the  business  premises,  and  E.  several  times 
had  to  break  the  lock  to  get  in.  M.  made  an  assignment  of  the  premises  and 
stock-in-trade  to  P.,  and  P.  advertised  them  for  sale.  E.JUed  his  bUl  against 
M.  and  P.  to  restrain  the  exclusion  and  the  sale.  The  defendants  demurred 
for  want  of  equity. 

The  demurrer  was  overruled  with  costs. 
This  was  a  demurrer. 

The  bill  alleged  that  the  defendant  Moss  was  the  manager  of  the  business 
of  an  iron  foundry  belonging  to  the  plaintiff,  and  that  the  plaintiff  had  allowed 
him  to  send  out  bills  to  customers  for  goods  delivered  to  l^em  in  his  (Moss's) 
name  alone,  as  if  he  were  the  principal;  that  Moss  had  locked  the  plaintift 
out  of  the  business  premises,  compelling  the  plaintiff  to  break  the  lock  in 
order  to  get  in,  and  that  he  had  actually  broken  the  lock,  and  that  this  had 
happened  several  times,  and  that  the  defendant  Poole,  under  colour  of  a 
pretended  assignment  from  Mosa,  had  advertised  the  premises  and  stock-in- 
trade  for  sale.  The  bill  prayed  an  injunction  to  restrain  Moss  from  excluding; 
the  plaintiff  from  his  premiaeB,  and  Poole  from  proceeding  to  the  threatened 
sale. 

The  defendants  demmred  for  want  of  equity. 

Giffard,  Q.C.,  and  Horsey,  for  the  demurrer. — According  to  the  plaintiff's 
own  showing  he  is  in  possession  of  his  property,  and  a  mere  trespass  has  beeu 
committed,  for  which  he  can  bring  his  action.  A  bill  of  this  kind  has  only- 
been  entertained  to  quiet  possession,  where  there  has  been  frequent  disturbance 

as  in  Devonsher  v.  'Newenkam  (2  Sch.  A  Lef.  199). 

Henshaw,  for  the  bill,  was  not  called  upon. 

Wood,  V.C,  said  that  the  allegations  were  sufficient  to  require  an 
answer.    The  fact  of  Moss  being  allowed  to  send  out  the .  bills  in  his  owit 
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name,  held  him  out  to  the  world  to  a  certain  extent  as  owner  of  the  buBioeBB, 
Then  he  was  in  lawful  possession  in  the  character  of  manager,  and  under 
colour  of  this  lawful  possession  he  had  constantly  turned  the  plaintiff  out. 
By  the  assignment,  too,  Moss  gave  a  coloiurable  title  to  Poole,  and  together 
they  were  about  to  dispose  of  the  plaintiff's  property.  Moss  had  acquired  the 
outward  insignia  of  ownership  by  virtue  of  a  trust,  and  he  took  advantage  of 
that  to  lock  out  the  plaiutiflE,  to  assign  his  property  to  another,  and  to  put  it 
up  for  sale.  It  was  very  different  from  the  case  that  had  been  cited.  The 
demurrer  must  be  overruled  with  costs. 


Discretion  of  arhiiraior — Cloae  of  plaintiff's  case — Refusal  by  arbitrator 
io  re-open. 

Arbitration.  Beperence  and  Award. — At  the  close  of  the  plaintiff's  case 
tttf  arbiiratoT  intimated  that  he  was  of  opinion  that  the  plaintiff  had  no  case, 
and  that  the  verdict  should  be  found  for  the  defendant,  whereupon  plaintiff 
tendered  some  further  evidence,  but  the  arbitrator  refused  to  re-open  the 
CMC— Held,  that  the  Court  had  no  power  to  set  aside  the  award,  it  being  a 
maUer  entirely  for  the  arbitrator's  discretion  whether  he  would  allow  the 
coie  to  be  re-opened. 

This  was  an  action  on  a  promissory  note. 

The  cause  and  all  matters  in  difference  were  referred  to  an  arbitrator^ 
The  plaintiff's  counsel  havins  called  his  witnesses,  annotmced  that  he  had 
closed  his  case,  whereupon  tne  arbitrator  intimated  that  he  should  not  call 
upon  the  defendant  to  produce  any  evidence,  as  the  plaintiff's  evidence  proved 
the  plea  of  no  consideration. 

The  plaintiff's  counsel  thereupon  tendered  in  evidence  an  affidavit  of 
the  defendant's  admitting  the  consideration,  but  the  defendant's  counsel 
objected  to  the  reception  of  any  further  evidence,  on  the  ground  that  the 
plaintiff  had  closed  his  case. 

The  arbitrator  refused  to  re-open  the  case,  and  subsequently  by  his 
award  found  generally  for  the  defendant. 

Mclntyre  now  showed  cause  against  a  rule  nist  to  set  aside  the  award 
on  the  ground  that  the  arbitrator  had  improperly  rejected  the  evidence. 
He  contended  that  it  was  a  matter  for  the  discretion  of  the  arbitrator  whether 
he  would  allow  the  plaintiff,  after  the  close  of  his  case,  to  re-open  it. 
(Blackburn,  J. — Because  the  plaintiff  once  says  that  he  has  a  prima  facie 
case,  is  he  precluded  thereby  from  giving  further  evidence?]  At  all  events, 
whether  or  no  the  arbitrator  acted  wisely,  he  had  a  discretion.  Moreover,  the 
evidence  which  the  plaintiff  sought  to  put  in  after  the  close  of  his  case  had 
been  deliberately  kept  back  in  order  to  force  the  defendant  to  call  witnesses. 
[Blackburn,  J. — I  suppose  the  affidavit  tended  to  set  up  some  of  the  special 
pleas.]  It  is  not  until  the  arbitrator  at  the  close  of  the  plaintiff's  case  gives 
his  opinion  that  the  verdict  on  the  evidence  should  be  found  for  the  defendant, 
that  the  evidence  purposely  kept  back  is  brought  forward.  The  arbitrator 
found  for  the  defendant  generally,  and  not  on  the  plea  of  no  consideration 
only.   The  plaintiff  oug^t,  before  he  can  set  aside  the  award,  to  prove  that 
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the  rejected  evidence  would  have  been  decisive.  The  real  point  is — wae  the 
arbitrator  bound  to  receive  the  evidence  tendered  by  the  plaintiff  after  the 
close  of  his  case. 

Thrupp,  in  support  of  the  rule,  contended  that  the  arbitrator  was  botmd 
to  have  received  the  evidence  tendered  by  plaintiflE.  [Blackburn,  J.,  referred 
to  Russell  on  Arbitration,  ed.  1849,  p.  181,  where  the  case  of  Spettigue  v. 
CarpenteT  (3  P.  Wms.  361,  is  referred  to.]  [Mellob,  J.— It  is  not  at  all 
certain  that  a  judge  at  Nisi  Frius  would  have  admitted  this  evidence.  Mere 
non-reception  of  evidence  is  not  sufficient  ground  to  set  aside  an  award. 
There  must  be  misconduct  of  the  arbitrator.]  [Cookburn,  G.J. — It  is  not 
like  non-reception  of  evidence  at  Nisi  Prius.  We  have  a  controlling  power  over 
the  judge,  who  merely  represents  the  Court  as  one  of  ourselves.  We  have 
no  such  power  over  the  arbitrator.  ]  It  is  clearly  laid  down  in  Russell  on 
Awards,  ed.  1849,  p.  181,  that  if  an  arbitrator  does  not  give  one  party  a 
proper  opportunity  of  going  into  his  case,  that  this  is  good  ground  to  set 
aside  the  award. 


Benefit  society — Mandamus — Discretion  of  Court — 8  A  4  Viet.  c.  110. 

Fbibndly  Society. — The  granting  of  a  mandamus  lies  in  the  diecreiion 

■of  the  Court.  In  the  exercise  of  this  diacreiion  the  Court  refused  to  grant  a 
mandamus  to  compel  a  magistrate  to  determine  a  complaint,  made  under 
8  (ft  4  Vict.  c.  110,  s.  16,  by  a  loan  society  with  duly  certified  rules.  The 
magistrate  having  refused  so  to  do  because  the  secretary  of  the  society  refused 
to  answer  questions  put  by  the  magistrate  to  discover  whether  the  society 
was  formed  for  an  object  within  the  scope  of  section  3  o/  3  <ft  4  Vict.  c.  110. 

Macnamara  {Huddleston,  Q.C.,  and  Gray,  Q.C.,  with  him}>  showed  cause 
against  a  rule  nisi,  obtained  by  McMahon,  in  Michaelmas  Tdrm,  1865, 
calling  on  the  defendant  to  show  cause  why  he  should  not  hear  and  determine 
a  complaint  made  by  James  Richardson,  on  behalf  of  the  Longton  Equitable 
Loan  Society,  against  John  Meakin,  for  having  failed  to  pay  tihe  wxa  of  ten 
shillings,  being  part  of  a  loan  of  31.  28.  6d!. 

The  facts  of  the  case  were  as  follows :  — The  Longton  equitable  Loan 
Society  is  a  society  in  StafFordshire,  formed  under  the  provisions  of  the 
3  &  4  Vict.  c.  110.  The  rules  of  the  society  were  duly  certified  by  John  Tidd 
Pratt,  the  barrister-at-law  appointed  to  certify  the  rules  of  such  BocietieB> 
and  the  Court  of  Quarter  Sessions  for  the  county  of  Stafford  allowed  and 
confirmed  the  said  rules. 

On  the  16th  of  March  the  society  lent  to  John  Meakin  BZ.  28.  6d.,  to  be 
repaid  by  instalments.  John  Meakin  and  his  sureties  afterwards  made  default 
in  payment  of  the  instalments,  and  James  Richardson,  the  secretary  of  the 
society,  took  out  a  summons,  under  section  16  of  3  &  4  Vict.  c.  110,  against 
John  Meakin. 

This  summons  came  on  for  hearing  before  the  defendant,  who  is  the 
stipendiary  magistrate  for  the  district  in  which  Longton  is  situate.  At  the 
hearing  the  certified  rules  were  produced,  and  the  loan  and  default  were  dul; 


Bule  discharged  with  costs 
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Jan.  18,  1866. 


REG.  V.  DAVIS. 
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proved.  The  defendant,  John  Meakin,  did  not  appear,  and  thereupon  the 
defendant,  Mr.  DavieB,  believing,  from  information  which  he  had  received, 
that  the  society  was  formed  for  an  object  not  within  the  scope  of  section  3 
oiS  &  4  Vict.  c.  110,  put  certain  questions  to  the  secretary  of  the  society  for 
the  purpose  of  discovering  whether  or  no  the  society  was  so  constituted  as 
to  come  within  the  provisions  of  the  Act.  These  questions  the  secretary 
refused  to  answer,  whereupon  the  defendant  declined  to  adjudicate  upon 
tiie  case. 

^fcMakon,  in  support  of  the  rule,  contended  that  as  the  rules  of  the 
Bocietj  had  been  duly  certified,  and  the  loan  and  default  proved,  that  under 
section  16  of  3  A  4  Vict.  c.  110,  the  magistrate  was  bound  to  give  judgment 
for  the  society,  and  that  he  had  no  right  to  ask  any  further  questions  relative 
to  the  constitution  of  the  society.  The  society  was  "  such  "  a  society,  and 
entitled  to  the  benefit  of  the  Act.  [Cockburn,  C.J. — No  judge  is  bound  to 
allow  the  process  of  his  court  to  be  abused.  The  judge  knows  of  certain 
malpractices,  and  asks  questions  with  a  view  to  prevent  the  process  of  his 
eoart  from  being  abused.  Tou  come  to  ask  us  to  exercise  our  discretion,  and 
by  mandamua  compel  the  defendant  to  determine  your  complaint,  we  are 
not  inclined  to  exercise  that  discretion.]  The  combined  effect  of  sections  4 
and  16  leave  the  magistrate  no  option  but  to  determine  the  complaint. 
[Cockburn,  C.J. — Not  if  you  refuse  to  answer  questions  tending  to  show 
that  you  are  not  "  such  "  a  society.  It  is  not  because  yoiu*  rules  are 
certified  as  the  mles  of  "  such  "  a  society  that,  if  you  act  otherwise  than  as 
"soch"  a  society,  and  carry  on  your  business  on  quite  a  different  footing, 
you  are  to  have  the  benefit  of  the  Act.  Suppose  the  defendant  had  appeared 
at  the  police  court  by  counsel,  can  you  deny  that  the  questions  put  by  the 
nutgistrate  might  have  been  asked  by  the  defendant's  coumel  on  cross- 
examination,  ]  Sections  4  and  16  render  such  questions  irrelevant. 
[Ldsh,  J. — ^Not  if  you  are  not,  in  fact,  "  such  "  a  society.]  [Blackburn,  J. — 
It  may  be  that  if  you  had  answered  the  questions,  and  the  matter  had  been 
investigated,  the  magistrate's  suspicion  might,  or  might  not,  have  proved  to 
have  been  wrong,  but  here  you  contumaciously  refuse  to  answer  the  questions.] 

Rule  diacharged  with  cotU 


[PROBATE.  ] 

Jan.  16,  1866. 
In  re  J.  NORRIS. 
14  W.  R.  348. 

Imperfect  execution  of  will. — Codicil  duly  executed — /ncorporafion  by 
reference — Affidavit . 

Will. — Where  a  duly  executed  paper  refers  to  a  written  document  then 
emaiing  in  such  terms  as  to  enable  the  Court  to  identify  the  latter  document, 
probate  tinU  be  granted  of  both  documents,  a»  containing  the  will  of  the 
testator. 

The  Court  will  require  an  affidavit  that  no  will  has  been  found  except 
that  propounded. 

This  was  a  motion  to  obtain  probate  of  the  will  and  two  codicils  of 
John  Norris. 

The  will  was  contained  in  five  sheets  of  paper,  and  in  the  last  clause  the 
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testator  said  that  he  had  set  his  hand  to  each  sheet.  In  point  of  fact  he 
had  signed  the  first  four  sheets  only.  The  last  sheet  had  his  name  written 
in  pencil  (not,  however,  in  bis  handwriting)  and  an  attestation  clause,  but 
without  the  s^natures  of  any  witnesses,  there  being  aaiy  directions  in  pencil 
as  to  the  place  and  mode  in  which  the  witnesses  were  to  sign. 

The  will  was  dated  1863  at  the  beginning,  but  no  day  or  month  was 
given,  although  blanks  were  left  for  these.  The  date  "  16th  November,  1863," 
was  indorsed  upon  the  will. 

The  first  codicil  bore  date  the  same  year  as  the  will,  but  the  blanks  left 
for  the  day  and  month  were  not  filled  up. 

By  the  will  the  testator  appointed  Bichard  Adcock  and  Benjamin  Allen 
executors  and  trustees,  and  the  codicil,  after  reciting  this  appointment,  and 
referring  to  the  will  as  bearing  even  date  therewith,  appointed  the  testator's 
wife,  Jane  Norris,  an  additional  trustee  and  executor,  and  directed  that  the 
will  should  have  the  same  operation  as  if  she  had  been  tiierein  appointed  in 
conjunction  wif^  Bichard  Adcock  and  Benjamin  Allen. 

The  codicil  was  duly  executed  by  the  testator  and  attested  by  two 
witnesses,  one  of  whom  stated  that  he  recollected  the  testator's  turning  over 
several  sheets  and  signing  his  name  more  than  once  at  the  time  he  executed 
his  will,  but  that  he  was  not  aware  that  both  a  wUl  and  codicil  were  signed 
at  that  time. 

The  second  codicil,  which  was  also  duly  executed,  was  dated  1865,  but,  as 
in  the  first,  the  blanks  for  the  day  and  month  were  not  filled  up,  but  the 
codicil  was  endorsed  June  24th,  1865.  This  codicil  revoked  a  legacy  oX 
1501.,  which  was  tiierein  stated  to  have  been  given  by  ih.e  will  to  the  t^tator'g 
sister-in-law,  and  also  a  bequest  of  certain  property  to  his  wife.  These 
two  legacies  were  contained  in  the  second  sheet  of  the  will,  and  the  revocation 
in  the  codicil  embodied  the  precise  words  of  the  bequests  in  the  will. 

It  appeared  from  the  evidence  of  the  testator's  solicitor  that  on  the 
23rd  of  October,  1863,  the  testator  gave  him  instructions  to  make  his  will, 
which  he  accordingly  did,  and  the  will  was  engrossed.  Shortly  afterwards 
the  testator  wished  to  have  certain  alterations  made  in  the  will,  but  the 
solicitor  had  these  alterations  embodied  in  a  codicU,  thinking  that  the  more 
convenient  plan,  and  on  the  3rd  November,  1863,  he  sent  the  will  and  codicil 
to  the  testator,  with  a  letter  containing  instructions  as  to  the  mode  in  which 
they  were  to  be  executed. 

The  year  "  1863  "  was  inserted  in  the  will  and  codicil  before  they  were 
sent  to  the  testator,  as  also  were  the  names  "  John  Norris  "  in  pencil  and 
directions  in  pencil  beneath  the  attestation  clause  as  to  the  mode  of  attestation. 

On  the  12th  April,  1865,  the  testator  gave  his  solicitor  instructions  to 
prepare  a  second  codicil.  On  that  occasion  the  solicitor,  in  the  presence  of 
the  testator,  referred  to  the  drafts  of  the  will  and  first  codicil,  which  were 
then  in  his  (the  solicitor's)  possession.  The  second  codicil  was  then  drawn 
up  in  accordance  with  these  instructions,  and  on  the  29th  April,  1865,  the 
solicitor  forwarded  it  to  the  testator  for  execution. 

One  of  the  attestii^  witnesses  to  the  second  codicil  swore  that  it  had, 
in  fact,  been  executed  on  the  23rd  June,  and  not  on  the  24th,  which  was  the 
date  of  the  endorsement. 

Wambey,  Dr.,  now  moved  for  probate  of  the  will  and  two  codicils.  The 
two  codicils  were  properly  executed,  and  referred  in  clear  terms  to  the  will. 
All  the  three  documents  should  therefore  be  admitted  to  probate:  Van 
Strauhenzee  and  Wife  v.  Monck  (8  Sw.  &  Tr.  6);  Smart  v.  Pnijean  (6  Ves. 
660).  [Sir  J.  P.  WiLDK. — There  is  no  affidavit  that  no  other  will  is  forthcoming. 
This  must  always  be  done  unless  the  Court  directs  that  it  may  be  omitted.] 

Sir  J.  P.  Wilde. — There  are  two  codicils  in  this  case,  and  both  refer  to 
a  will.  The  question  then  is,  do  they  refer  in  such  terms  that  I  can  infer  to 
what  will  they  refer.  I  think  I  can.  The  first  codicil  speaks  of  the  will  as 
one  which  "  bears  even  date  herewith."   It  appears  that,  after  the  will  had 
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been  engrossed,  the  testator  gave  instructions  that  certain  alterations  should 
be  made  in  it.  These  alterations  were  embodied  by  the  solicitor  in  a  codicil, 
and  the  will  and  codicil  were  sent  to  the  testator  for  execution.  There  is 
evidence  that  both  were  signed  in  one  day.  In  the  second  codicil  the  testator 
says,  "In  other  respects  I  ratify  and  confirm  my  said  will  and  codicil." 
The  provisions  in  the  two  codicils  are  consistent  with  those  of  the  will,  and 
the  interpretation  is  carried  on  throughout  the  three  instruments.  I  am 
therefore  of  opinion  that  the  will  propounded  is  that  referred  to  in  the  codicils. 
An  affidavit  should  be  made  that  search  has  been  made  for  other  wills,  and 
that  none  have  been  found. 

Probate  granted,  subject  to  affidavits  to  the  effect  thai  no  other 
will  had  been  found. 


[PROBATE.] 

Jan.  28,  1866. 
In  the  goods  of  SPILLEB  (deceased). 
14  W.  B.  849. 

Will. — Inierlineation  or  other  alteration  of  wiU  afier  iesiator'g  death — 
Costs. 

The  testator  made  a  will  in  1649  and  died  in  1864  without  having  revoked 
or  altered  the  will.  He  had  frequently  shown  it  to  his  friends,  and  it  was  much 
worn  in  consequence  of  being  very  much  handled  during  the  fifteen  years  which 
elapsed  from  the  time  of  its  execution  to  the  death  of  the  testator.  After  his 
death  it  was  found  by  his  family  among  some  other  papers  of  his.  The 
executor,  in  the  presence  of  the  family  of  deceased,  and  with  their  approbation, 
interlined  the  words  "  everything  but  money  to  Bebecca  Wilson,"  in  the  dispos* 
ing  clause  of  the  will  under  the  belief  that  there  was  nothing  illegal  or  improper 
in  doing  so,  and  that  it  would  best  carry  out  the  testator's  intention. 

Spihka,  Dr.,  moved  for  probate  of  the  wiU,  expunging  the  interlined  words. 

Sir  J.  P.  Wilde. — more  outrageous  act  can  hardly  be  imagined  than  this 

insertion  of  a  clause  in  a  will  after  a  testator's  death.  Something  must  be  done 
to  put  an  end  to  tampering  with  wills.  I  will  follow  the  rule  laid  down  in 
previous  cases,  and  direct  the  will  to  be  propounded  in  solemn  form,  and  the 
oosts  will  fall  on  the  person  who  made  the  alteration. 

Spinks,  Dr. — ^It  will  be  impossible  to  condemn  him  in  costs  if  he  will  not 
chose  to  make  himself  a  party  to  the  suit  by  propounding  the  will. 

Sir  J.  P.  Wilde. — If  he  does  not  propound  it  then  the  costs  will  fall  upon 
such  person  as  was  a  consenting  party  to  the  alteration. 


[matrimonial.] 
Feb.  1,  1866. 
MALLINSON  v.  MALLINSON. 
14  W.  B.  353;  L.  E.  1  P.  &  D.  98. 
Evidence — Materiality. 

Divorce  and  Matrimonial  Causes. — At  the  hearing  of  a  petition  by  a  wife 
for  judicial  separation  on  the  ground  of  desertion,  it  was  attempted  to  show  that 
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offers  to  return  had  been  made  by  the  husband.  No  charge  of  adultery  appeared 
on  the  pleadings.  The  respondent  was  asked  in  cross-examination  whether,  at 
the  time  of  the  alleged  offers,  he  was  not  living  in  adultery: — Held,  that 
such  question  was  material  to  the  issue,  as  it  went  to  show  the  bona  fides 
of  such  offers. 

This  was  a  petition  by  a  wife  for  a  judicial  separation  on  the  ground  of 
desertion.  The  respondent  filed  an  answer  denying  the  charge,  and  the  cause 
was  heard  by  the  Judge-Ordinary  without  a  jury. 

The  desertion  was  fully  proved;  but  it  was  alleged  on  the  part  of  the 
respondent  that  during  his  absence  from  his  wife  he  had  repeatedly  sent  letters 
to  her  in  which  he  expressed  his  anxiety  to  return,  and  his  willii^^  to  live 
with  her  in  whatever  place  she  should  select.  These  letters  the  wife  distinctly 
denied  ever  having  received. 

Swabey,  Dr.,  for  the  petitioner,  now  proposed  to  ask  the  respondent  in 
cross-examination  whether  he  were  not  living  in  adultery  in  Dublin  at  the  time 
of  writing  the  alleged  letters  to  his  wife. 

Spinka,  Dr.,  for  the  respondent  objected  to  the  question  on  the  ground 
that  no  charge  of  adultery  being  made  in  the  petition,  such  question  not  being 
pertinent  to  the  charge  of  desertion,  was  irrelevant;  also  that  it  tended  to 
criminate  the  witness. 

Wilde,  J.O. — Although  no  charge  of  adultery  occurs  in  the  pleadings,  still, 
as  the  wife  is  not  bound  to  accept  the  husband's  offer  to  return  to  her,  if,  at  the 
time  of  makii^  it,  he  be  living  in  adultery ;  I  think  that  the  question  may  be 
put,  although  the  witness  is  not  bound  to  answer  it.  The  fact  whether  or  no 
the  husband  were  living  in  adultery,  becomes  very  important  when  the  offer 
to  return  to  his  wife  comes  to  be  considered.  And  such  question  is  most 
pertinent,  and  material  to  the  issue,  as  it  tends  to  show  the  sincerity  of  the 
husband's  professions,  and  the  bona  fides  of  his  offers  to  return. 


Cbanwohth,  L.C,  Nov.  10,  11,  13,  14,  16,  17,  1865;  Jan.  22,  1866. 

SEIXO  V.  PROVEZENDE.* 

U  W.  R.  357;  L.  R.  1  Ch.  192;  14  L.  T.  814;  12  Jur.  N.S.  216. 

Applied,  Wotherspoon  v.  Currie,  [1873]  E.  R.  A.;  42  L.  J.  Ch.  130;  L.  R. 
6  H.L.  508;  27  L.  T.  393  (H.L.).  See  Raggett  v.  Finlater,  [1874]  E.  R.  A. ; 
43  L.  J.  Ch.  64;29L.  T.  448;22W.  R.  53  (V.C.).  Discussed,  Cope  v.  Evans, 
1874,  L.  R.  18  Eq.  138;  30  L.  T.  292  ;  22  W.  R.  453  (V.C.);  Montgomery  \. 
Thompson,  [1891]  E.  R.  A.;  60  L.  J.  Ch.  218;  [1891]  A.C.  217;  64  L.  T. 
748  (H.L.).  See  Powell  v.  Birmingham  Vinegar  Brewery  Co.,  [1896] 
E.  R.  A.;  65  L.J.  Ch.  563;  [1896]  2  Ch.  54;  74  L.  T.  509  (C.  A.):  affirmed, 
[1897]  E.  R.  A.;  66  L.  J.  Ch.  763;  [1897]  A.C.  710;  76  L.  T.  792  (H.L.). 
Referred  to,  Saxlehner  v.  AppolUnaris  Co.,  [1897]  E.  R.  A.;  66  L.  J.  Ch. 
683;  [1897]  1  Ch.  893  ;  76  L.  T.  617  (Ch.  D.). 

Trade  mark — Similarity — Representation  calculated  to  mislead — Injunction. 

Trade  Mark. — The  right  to  an  injunction  to  restrain  the  use  of  a  trade  mark 
or  name  does  not  depend  upon  the  identity  or  close  resemblance  of  the  marks 

*  Beported  by  H.  H.  Cozbnb-Habdt,  Esq. 
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or  namet  adopted  by  the  plaintiff  and  defendant.  It  is  sufficient  io  show  that 
the  defendant  is  offering  his  goods  for  sale  in  such  a  way  as  to  lead  ordinary 
purehasert  io  helieve  that  they  are  the  goods  of  the  plaintiff. 

The  Leather  Cloth  Company  (Limited)  v.  The  American  Cloth  Company 
(Limited)  (13  W.  R.  873)  distinguished. 

The  plaintijBF  in  this  ease  was  a  Portuguese  nobleman  and  the  proprietor 
of  an  estate  in  the  province  of  the  Alto  Douro,  known  as  the  Quinta  do  Seixo, 
from  which  estate  his  title  was  derived.  The  estate  has  long  been  celebrated 
for  the  production  of  red  port  wine,  and  for  many  years  the  plaintiff  has 
consigned  his  wine  to  Messrs.  Sadler,  Harrison,  &  Co.,  of  London.  The  casks 
of  wine  thus  consigned  have  a  figure  of  a  crown  and  eagle,  with  the  letters  B.  S. 
(meaning  Barao  do  Seixo)  under  it,  burnt  in  on  the  head,  and  a  figure  of  a 
crown  with  the  name  Seixo  and  the  year  of  the  vintage  burnt  in  at  the  bung. 
Hence  the  plaintiff's  wine  has  acquired  in  the  London  market  the  name  of 
Crown  Seixo  wine,  and  a  high  reputation  in  connection  with  that  name. 

In  the  autumn  of  1863  the  plaintiff  ascertained  that  the  defendants,  who 
carry  on  business  in  London  under  the  style  of  Caldas  Brothers  &  Co.,  were 
offering  for  sale  100  pipes  of  red  port  wine  in  casks  marked  or  branded  hke  the 
plaintiff's.  The  casks  in  question  had  the  figure  of  a  crown,  with  the  letters 
C.  B.  and  the  words  Seixo  de  Cima  (meaning  upper  Seixo)  and  the  year  of  the 
vintage  on  the  head,  and  a  figure  of  a  crown  with  ihe  letters  C.  B.  and  the  worda 
Seixo  de  Cima  and  the  year  of  the  vintage  at  the  bung.  The  plaintiff  accord- 
ingly filed  a  bill  praying  for  an  injunction  to  restrain  the  defendants  from  affixing: 
or  applying  to  any  casks  of  wine  shipped  to  their  order,  or  used  by  them,  the 
mark  of  a  crown  and  the  word  Seixo  or  either  of  them  or  any  other  mark  or 
word  so  contrived  as  by  colourable  imitation  or  otherwise  to  represent  the  markg. 
or  brands  used  by  the  plaintiff,  and  also  from  employing  any  marks  or  brands 
containing  the  figure  of  a  crown  and  the  word  Seixo,  or  any  mark  similar  to 
or  only  colourably  differing  from  the  marks  or  brands  used  by  the  plaintiff,  or 
so  contrived  and  prepared  as  to  represent  or  lead  to  the  belief  that  the  wine 
offered  for  sale  by  the  defendants  was  wine  grown  by  the  plaintiff  or  the  produce 
of  the  Quinta  do  Seixo. 

The  bill  alleged  that  the  marks  or  brands  adopted  by  the  defendants  so 
closely  resembled  those  adopted  by  the  plaintiff  as  to  lead  persons  to  suppose 
that  the  wine  was  of  the  plaintiff's  growth,  and  that  they  were  calculated  and 
intended  to  attract  the  custom  which  would  otherwise  flow  to  the  plaintiff.  An 
ex  parte  injunction  was  granted  by  the  Master  of  the  Rolls  on  the  14th  of 
September,  1863. 

The  defendants  contended  that  their  brands  or  marks  did  not  resemble, 
and  were  not  intended  to  imitate  those  of  the  plaintiff,  and  that  they  were  not, 
and  cmuld  not  be  mistaken  in  the  trade  for  the  plaintiff's;  that  they  were 
entitied  to  use  the  crown,  because  it  is  a  mark  of  rank  of  every  grandee  of 
Portugal,  where  the  Baron  de  Provenzende  was  justified  in  assuming;  that  the 
letters  were  the  true  initials  of  the  firm ;  that  the  words  Seixo  de  Cima  were 
the  name  of  an  estate  rented  by  the  defendants;  that  the  expression  "  Quinta 
do  Seixo  "  was  a  name  applied  not  merely  to  the  plaintiff's  estate,  but  to  an 
entire  district,  including  the  vineyards  of  the  plaintiff  and  of  the  defendants; 
that  the  word  Seixo,  which  means  rocky  or  stony,  was  a  term  applicable  to 
many  places  in  Portugal,  and  that  the  plaintiff  had  no  exclusive  right  to  it. 

The  evidence  in  the  case  was  extremely  voluminous,  turning,  to  a  great 
extent,  upon  the  names  of  various  properties  in  the  Douro  district.  It  appeared 
that  the  vineyard  which  the  defendant  called  Seixo  de  Cima,  and  which  adjoins 
the  plaintiff's  vineyard,  produced  only  a  small  proportion  of  the  wine  which 
they  called  by  that  name;  but  there  was  evidence  to  show  that,  according  to 
the  custom  of  the  trade,  it  was  justifiable  to  blend  various  wines  produced  in 
the  same  neighbourhood,  and  to  give  them  all  the  name  of  the  chief  property. 
It  was  also  proved  that  the  defendants'  vineyard  had  commonly  been  registered 
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under  the  name  of  Rio  Torto,  but  never  under  the  name  of  Seixo.  Yet  it 
appeared  that  it  was  Bometimes  treated  as  situate  in  the  "  Sitio  de  Seixo,"  or 
in  the  locality  of  Seixo.  There  was  no  evidence  to  show  that  the  defendants 
ever  offered  their  wine  as  "  Crown  Seixo,"  or  as  the  plaintiff's  w^ine;  but  it 
had  been  offered  as  "  Crown  Seixo  de  Cima,"  and  from  that  ciroumstanoe  it 
had  been  believed  b;  Mr.  Buck,  an  experienced  wine  merchant,  to  be  the 
produce  of  the  plaintiff's  vineyard. 

The  case  came  on  to  be  heard  before  Vice-Chancellor  Wood,  in  February, 
1865,  and  his  Honour  granted  a  perpetual  injunction  to  restrain  the  defendants 
"  from  affixing  or  causing  to  be  affixed  to  any  casks  of  wine,  shipped  to  their 
or  any  of  their  order,  or  used  by  them  or  any  of  them,  the  brand  or  mark  of  a 
crown,  and  the  word  Seixo,  or  any  other  combination  of  marks  or  words  bo 
contrived  as  by  colourable  imitation  or  otherwise,  to  represent  the  marks  or 
brands  used  by  the  plaintiff;  and  also  from  employing,  or  permitting  to  be 
employed,  any  marks  or  brands  or  other  designation  in  respect  of  wines  offered 
for  sale  by  the  defendants  or  any  of  them,  which  should  be  so  contrived  as  to 
represent  or  to  induce  a  belief  that  such  wines  are  Crown  Seixo,  or  the  produce 
of  the  Quinta  do  Seixo,  in  the  plaintiff's  bill  mentioned;  and  also  from  describ- 
ing or  offering  for  sale  their  wines  simply  as  Seixo  wine,  or  otherwise  using  the 
word  Seixo  in  respect  of  such  wines,  without  clearly  distinguishing  the  same 
from  wine  produced  on  the  plaintiff's  said  Quinta  do  Seixo  and  jbhe  defendants 
were  ordered  to  pay  the  costs  of  the  suit. 

From  this  decree  the  defendants  appealed. 

Sir  H.  Cairns,  Q.O.,  Ampklett,  Q.G.,  and  Macnagkten  for  the  plaintiff. 

Bolt,  Q.C.,  and  Cracknall,  for  the  defendants. — ^This  ia  not  a  case  of  fraudu- 
lent misrepresentation.  We  are  justified  in  using  every  part  of  the  mark  we 
put  upon  our  casks.  The  word  Seixo  is  not  a  mere  arbitrary  name  which  the 
plaintiff  is  entitled  to  adopt  to  the  exclusion  of  every  one  else.  It  is  a  name 
common  to  his  vineyard  and  to  ours,  and  also  to  many  others  in  Portt^al.  Tke 
plaintiff  can  claim  no  title  to  what  is  a  mere  advertisement.  There  is  no 
similarity  between  the  two  marks,  and  it  is  impossible  that  any  person  could 
mistake  the  one  for  the  other.  And  there  is  no  satisfactory  proof  that  any  one 
has  been  deceived.  The  Leather  Cloth  case  is  conclusive  in  our  favour.  At 
all  events,  the  decree  of  the  Vioe-Chancellor  goes  too  far. 

Sir  H.  Catms,  Q.C.,  in  reply. — ^The  question  of  similarity  does  not  depend 
upon  the  judgment  of  a  man  acquainted  with  the  wine  trade,  and  with  the  two 

casks  before  his  eyes.  It  is  enough  for  us  if  the  common  run  of  mankind  would 
be  deceived.  Here  it  is  clear  that  the  defendants'  wine  would  be  commonly 
known  as  Crown  Seixo  wine.  The  jurisdiction  of  this  Court  is  not  hmited  to 
the  piracy  of  trade  marks,  strictly  so-called,  but  it  extends  to  every  representa- 
tion, written  or  verbal,  by  which  the  defendants'  goods  are  sold  as  if  they  were 
the  plaintiff's.  The  Court  ought  not  to  limit  its  restraint  to  one  particular 
mode  of  invading  the  plaintiff's  right. 

The  following  cases  were  cited  and  commented  upon  in  the  course  of  the 
aiguments  on  each  side :  Braham  v.  Bustard  (11  W.  B.  1061 ;  1  H.  &  M.  447); 
Edehten  v.  Edehten  (11  W.  R.  328,  1  D.  J.  S.  185);  Cartier  v.  Carh'Ie  (31 
Beav.  292);  Clark  v.  Freeman  (11  Beav.  112);  Croft  v.  Day  (7  Beav.  84); 
Perry  v.  Truefitt  (6  Beav.  66);  Knott  v.  Morgan  (2  Keen,  213);  The  Leather 
Cloth  Company  (Limited)  v.  Tke  American  Cloth  Company  (Limited)  (18 
W.  R.  873);  McAndrew  v.  Basseit  (12  W.  R.  777);  Harrison  v.  Taylor  (11  Jur. 
N.S.  408);  Seton  on  Decrees,  915;  Burgess  v.  Burgess  (S  D.  M.  G.  896);  Hogg 
V.  Kirby  (8  Ves.  215);  Mottley  v.  Downman  (3  M.  &C.  1);  Franks  v.  Weaver 
(10  Beav.  297);  Shrimpton  v.  Laight  (18  Beav.  164);  Glenny  v.  Smith  (18 
W.  R.  1082);  Lord  Byron  v.  Johnston  (2  Mer.  29). 

Jan.  22. — Lord  Ceanworth,  C. — This  is  a  bill  to  restrain  the  use  of  a 
trade  mark.  The  plaintiff  is  a  Portuguese  nobleman,  the  owner  of  a  vineyard 
on  the  south  bank  of  the  Douro  called  Quinta  do  Seixo.    The  word  Seixo  means 
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stony  or  pebbly.  Portuguese  noblemen  usually  mark  the  casks  which  contain 
the  produce  of  their  vineyards  with  a  crown  or  crowns.  The  plaintiff  has,  since 
1648,  stamped  the  top  of  his  casks  with  his  coronet,  the  letters  B.S.,  and  the 
date  of  the  year ;  and  the  side  of  the  casks,  at  or  near  the  bung,  with  his  coronet, 
the  word  Seixo,  and  the  date  of  the  year.  Hence  the  plaintiff's  wine  has 
obtained  celebrity  in  the  London  market,  and  has  acquired  the  name  of  Grown 
Seixo  wine.  The  defendants  have,  since  1854,  been  proprietors  or  farmers  of  a 
vineyard  adjoining  that  of  the  plaintiff,  and  of  some  other  small  vineyards  near 
it  but  on  the  opposite  bank  of  the  Douro.  Until  about  the  beginning  of  1861 
they  sold  their  wine  to  other  growers  or  merchants,  but  at  that  time  they 
established  their  present  firm  in  London,  CaJdas  Brothers,  to  which  their 
produce  is  consigned  for  sale.  They  have  adopted  as  their  trade  mark  a  brand 
on  the  top  of  the  cask  of  a  coronet,  the  letters  C.  B.,  the  words  Seixo  de  Gima, 
and  the  date  of  the  year,  and  they  put  the  same  brand  or  stamp  at  or  near  the 
bung.  The  present  bill  was  filed  to  restrain  the  defendants  from  using  this 
mark.  The  defendants  put  in  an  answer,  and  a  great  mass  of  evidence  was 
produced  on  each  side.  His  Honour  Vice-Ghancellor  Wood  has  made  a  decree 
in  favour  of  the  plaintiff,  and  from  that  decree  the  defendants  appeal,  on  the 
ground  that  there  is  no  infringement,  and  no  similarity. 

If  the  question  turns  on  the  inquiry  whether  a  person  having  a  cask  of  the 
plaintiff's  wine  and  a  cask  of  the  defendants'  placed  before  his  eyes  could 
mistake  the  one  for  the  other,  there  can  be  no  doubt  as  to  the  result.  The 
marks  on  the  one  and  on  the  other  are  altogether  different.  But  that  is  not  the 
question,  or  not  the  whole  question,  to  be  considered.  The  principle  on  which 
rehef  is  given  in  these  cases  is  that  one  man  can  not  offer  his  goods  for  sale 
representing  them  to  be  of  the  manufactiire  of  a  rival  trader.  Supposing  the 
rival  to  have  obtained  celebrity  in  his  manufacture,  he  is  entitled  to  all  the 
advantage  of  that  celebrity,  whether  residting  from  the  greater  demand  for  his 
goods  or  from  the  higher  price  which  the  public  are  willing  to  give  for  them 
rather  than  for  the  goods  of  other  manufacturers  whose  reputation  is  not  so 
high.  Where,  therefore,  a  manufacturer  has  been  in  the  habit  of  stamping  the 
goods  which  he  has  manufactured  with  a  particular  mark  or  brand,  so  that 
thereby  persons  purchasing  goods  of  that  description  know  them  to  be  of  his 
manufacture,  no  other  manufacturer  has  a  right  to  adopt  the  same  stamp.  By 
doing  so  he  would  be  substantially  representing  the  goods  to  be  of  the  manufac- 
ture of  the  manufacturer  who  had  previously  adopted  the  stamp  or  mark  in 
question,  and  so  would  or  might  be  depriving  him  of  the  profit  he  might  have 
made  by  the  sale  of  the  goods  which  ex  hypothesi  the  purchaser  intended  to  buy. 
The  law  considers  this  to  be  a  wrong  towards  the  person  whose  mark  is  thus 
usurped,  for  which  he  has  a  right  of  action,  or,  which  is  the  more  effectual 
remedy,  a  right  to  restrain  by  injunction  the  wrongful  use  of  the  mark  thus 
pirated. 

It  is  obvious  that  in  these  cases  questions  of  considerable  nicety  may 
arise  as  to  whether  the  mark  adopted  by  one  trader  is  or  is  not  the  same  as 
that  previously  used  by  another  trader  complaining  of  its  illegal  use,  and  it  is 
hardly  necessary  to  say  that,  in  order  to  entitle  a  party  to  relief,  it  is  by  no 
means  necessary  that  there  should  be  absolute  identity.  What  degree  of 
resemblance  is  necessary  is,  from  the  nature  of  things,  a  matter  incapable  of 
accurate  definition  a  pnori.  All  which  courts  of  justice  can  do  is  to  say  that  no 
trader  can  adopt  a  trade  mark  so  resembling  that  of  a  rival  that  ordinary 
purchasers,  purchasing  with  ordinary  caution,  are  likely  to  be  misled.  It 
would  be  a  nustake,  however,  bo  suppose  that  the  resemblance  must  be  such 
as  would  deceive  persons  who  should  see  the  two  marks  placed  side  by  side. 
The  rule  so  restricted  would  be  of  no  practical  use.  If  a  purchaser,  looking  at 
the  article  offered  to  him,  would  naturally  be  led,  from  the  mark  impressed 
on  it,  to  suppose  it  to  be  the  production  of  the  rival  manufacturer,  and  would 
purchase  it  in  that  belief,  the  Court  considers  the  use  of  such  a  mark  to 
be  fraudulent.     But  I  go  further.     I  do  not  consider  the  actual  physical 
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resemblance  of  the  two  marks  to  be  the  sole  question  for  consideration.  If  the 
goods  a  manufacturer  have,  from  the  mark  or  device  he  has  used,  become  known 
in  the  market  by  a  peculiar  name,  I  think  that  the  adoption  by  a  rival  trader 
of  any  mark  which  will  cause  his  goods  to  bear  the  same  name  in  the  market, 
may  be  as  much  a  violation  of  the  rights  of  that  rival  as  the  actual  copy  of  his 
device. 

It  is  mainly  on  this  ground  tbat  I  have  come  to  the  conclusion  that  the 
decision  of  the  Vice-Chance Uor  in  the  present  case  was  perfectly  correct.  Ever 
since  the  year  1848  the  plaintiff  had  caused  his  casks  to  be  stamped  with  his 
coronet  on  the  top  and  with  his  coronet  and  the  word  Seixo  at  the  bung,  and 
the  evidence  shows  that  his  wines  had  thus  acquired  in  the  market  the  name 
of  Crown  Seixo  wine.  When,  therefore,  the  defendants,  in  the  year  1868, 
adopted  as  their  device  a  coronet  with  the  words  Seixo  de  Cixna,  meaning  upper 
Seixo,  below  it,  the  consequence  was  almost  inevitable  that  persons  with  only 
the  ordinary  knowledge  of  the  usages  of  the  wine  trade  from  Oporto  would 
suppose  that  in  purchasing  a  cask  of  wine  so  marked  they  were  purchasing 
what  was  generally  known  in  the  market  as  Crown  Seixo  wine.  The  present 
case  is  thus  brought  distinctly  within  the  principle  on  which  all  these  cases  rest. 
The  plaintiff  had  adopted  a  device  or  trade  mark  which  had  caused  his  wines  to 
obtain  celebrity  under  a  name  descriptive  of  that  trade  mark.  The  defendants 
have  adopted  a  trade  mark  which  could  not  fail  to  lead  purchasers  to  attribute 
to  the  wines  so  marked  the  same  name  as  that  under  which  the  plaintiff's 
wines  were  known,  and  so  to  believe  that  in  purchasing  them  they  would  be 
purchasing  the  wines  of  the  plaintiff.  Against  the  use  of  such  a  trade  mark 
the  plaintiff  has,  I  tliink,  a  right  to  have  the  injunction  of  this  Court. 

A  long  and  elaborate  attempt  was  made  to  show  that  the  defendants  had 
a  right  to  the  use  of  the  trade  mark  which  they  have  adopted.  They  have, 
either  as  owners  or  lessees,  a  vineyard  adjoining  that  of  the  plaintiff,  and 
several  small  vineyards  on  the  opposite  side  of  the  river.  Seixo,  it  was  said, 
means  stony  or  pebbly.  Vino  do  Seixo,  therefore,  is  the  same  thing  as  Vino  de 
Grave  in  France,  or  Steinwein  in  Germany.  The  defendants'  vineyards,  it  was 
said,  were,  or  some  of  them  were,  if  not  forming  part  of  the  plaintiff's  Quinta  do 
Seixo,  at  all  events  situate  in  what  is  called  the  Sitio  de  Seixo — i.  e.,  the  district 
of  Seixo.  The  evidence  as  to  the  precise  nature  of  the  defendants'  title  to  their 
different  vineyards,  and  of  the  names  by  which  they  are  known,  is  by  no  means 
clear,  but  I  think  it  is  immaterial  to  pursue  any  inquiry  on  this  subject.  For, 
even  assuming  the  truth  of  what  is  contended  for  by  the  defendants — i.  e.,  that 
parts  of  their  vineyards  are  known  by  the  name  of  Seixo — that  does  not  justify 
them  in  adopting  a  device  or  brand,  the  probable  effect  of  which  is  to  lead 
the  public,  when  purchasing  their  wine,  to  suppose  that  they  are  purchasing 
wine  produced  from  the  vineyards — not  of  the  defendants,  but  of  the  plaintiff. 

Cases  may  be  imagined — though  very  unlikely  to  arise — in  which  a  person 
bringing  into  the  market  for  the  first  time  the  produc*  of  a  newly  established 
manufacture,  to  come  into  competition  with  one  already  established,  may 
really  be  embarrassed  as  to  the  mode  in  which  he  should  describe  it,  so  as  not 
to  interfere  with  the  description  adopted  by  a  manufacturer  who  has  been  before 
him.  If  such  a  case  should  arise,  it  must  be  dealt  with  on  its  own  merits. 
But  here  I  feel  it  impossible  to  doubt  that  the  defendants,  in  adopting  the  trade 
mark  which  they,  in  fact,  adopted,  must  have  known  that  they  would  be  thereby 
Ukely  to  gain  for  their  wines  some  of  the  celebrity  which  had  attached  to  those 
of  the  plaintiff.  At  all  events,  whether  this  was  or  was  not  present  to  the 
minds  of  the  defendants,  this  was  the  inevitable  consequence  of  the  course  they 
took. 

The  defendants  rested  their  argument  in  part  on  the  case  of  The  Leather 

Cloth  Company  v.  The  American  Leather  Cloth  Company,  decided  last  session 
in  the  House  of  Lords.  But  the  facts  of  that  case  bear  no  resemblance  to  the 
present.  There  both  parties,  plaintiffs  and  defendants,  were  manufacturing 
and  dealing  in  the  same  article — that  known  in  the  market  as  American  leather 
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cloth.  Neither  party  had  an  exclusive  right  to  that  name,  and  the  plaintiffs 
had  not  acquired  any  particular  name  for  their  American  leather  cloth,  unless, 
indeed,  the  name  of  Crockett  &  Co.  connected  with  it,  and  from  whom  they 
had  purchased  their  business,  could  be  so  considered.  But  no  one  looking  at 
the  defendants'  trade  mark  could  be  led  to  suppose  he  was  purchasing  goods 
from  what  was  originally  Crockett's  manufactory.  Unless  a  purchaser  could 
be  deceived  by  the  similarity  of  the  trade  marks,  he  could  not  be  deceived  at 
all ;  and  the  House  of  Lords  thought  that  the  two  trade  marks  were  so  different 
that  no  one  could  suppose  them  the  same.  That  case,  therefore,  affords  no 
support  to  the  defendants.  In  order  to  assimilate  that  case  to  the  present, 
we  must  suppose  that  the  plaintiffs  there  had  so  marked  their  goods  with  the 
name  of  Crockett  as  to  have  obtained  for  them  in  the  market  the  name  of 
Crockett's  American  leather  cloth,  and  then  that  the  defendant  had  adopted 
a  device  which  would  lead  purchasers  to  suppose  that  their  cloth  was  not 
merely  American  leather  cloth,  which  it  was,  but  Crockett's  American  leather 
ck>tb,  which  it  was  not.  The  two  cases  are  entirely  different,  and  the  present 
appeal  must  be  dismissed,  and,  of  course,  with  costs. 


LoBDs  Justices,  Jan.  23,  24,  1866. 

WYCOMBE  BAILWAY  COMPANY  v.  THE  MINISTER  AND  POOR 
MEN  OF  DONNINGTON  HOSPITAL.* 

14  W.  R.  359;  L.  R.  1  Ch.  268;  14  L.  T.  179;  12  Jur.  N.S.  347. 

Applied,  Bridgend  Qaa  and  Water  Co.  v.  Dunraven,  [1886]  E.  R.  A. ;  55  L.  J. 
Ch.  91;  81  Ch.  D.  219;  53  L.  T.  714;  34  W.  R.  119  (Ch.  D.). 

Specific  performance — Lands  Clauses  Consolidation  Act — Persons  not 
sui  juris — Mistake. 

Compulsory  Purchase. — Where  a  railway  company  fXes  a  bill  for  specifie 
performance  against  a  person  under  disability,  and  the  provisions  of  the  Lands 
Clauaes  Consolidation  Act  have  not  been  complied  with,  the  Court  utill  not 
enforce  the  agreement. 

Vendor  and  Purchaser. — The  Court  will  not  enforce  specific  perfoTmance 
where  the  vendor  proves  thai  his  understanding  of  the  contract  was  other  than 
that  which  the  plaintiff  wishes  to  have  carried  out. 

This  was  an  appeal  from  the  Master  of  the  Rolls,  who  had  dismissed  a  bill 
for  specific  performance  filed  by  the  plaintiffs. 

The  company  required,  for  the  purposes  of  their  undertaking,  part  of  a 
farm  belonging  to  the  Donnington  Hospital,  which  was  in  the  occupation  of  a 
Mr.  Walsh,  at  a  rent  of  200/.  a-year,  imder  a  lease.  The  rack-rent  value  of  the 
form  was  nearly  double  that  paid  for  it,  and  the  portion  of  the  2001.  a-year 
payable  for  the  land  required  by  the  company  was  estimated  at  lOL  8«.  The 
company  entered  into  negotiations  with  Mr.  Graham,  the  agent  and  solicitor 
of  the  hospital,  for  the  purchase  of  the  land  which  they  required,  and  the  price 
was  fixed  at  1,500L,  of  which  900/.  was  set  apart  as  the  amount  to  be  paid  to 
the  hospital. 

Ultimately  Mr.  Graham  signed  the  contract  for  900/.,  subject  to  the  lease. 
In  an  affidavit  filed  in  the  cause,  Mr.  Graham  stated  that  he  signed  this  contract 
on  the  faith  of  a  statement  by  the  agent  of  the  company  that  Mr.  Walsh  had 

*  Beported  by  W.  Bbadwobd,  Esq. 
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been  settled  with,  and  under  the  belief  that  what  was  thereby  meant  was  that 
the  company  had  agreed  with  Walsh  to  compensate  him  on  the  footing  that  he 
was  to  continue  to  pay  the  entire  rent  of  200/.  during  the  remainder  of  his  lease. 
Two  days  after  the  day  on  whicfi  he  had  signed  the  contract,  Mr.  Oraham  wrote 
to  his  surveyor  stating  that  the  agreement  had  been  signed,  and  that  Walsh 
was  to  pay  the  full  rent. 

The  Donnington  Hospital  was  a  charitable  corporation  which  had  no  power 
to  sell  its  land  except  under  the  provisions  of  the  Lands  Clauses  Consolidation 
Act,  8  Vict.  c.  18,  and  by  the  9th  section  it  is  provided  that  the  purchase -money 
for  lands  to  be  taken  from  persons  under  disability  shall  not,  except  where  it 
has  been  determined  by  a  jury  or  by  arbitration,  be  less  than  shall  be  determined 
by  the  valuation  of  two  surveyors,  one  to  be  nominated  by  each  party,  each  of 
which  surveyors  shall  annex  to  the  valuation  a  declaration  in  writing  subscribed 
by  him  of  the  correctness  thereof.  No  surreyor  on  the  part  of  the  hospital 
signed  the  declaration  required  in  this  section,  and  the  defendants  declined  to 
complete  the  purchase  at  900L,  subject  to  an  apportionment  of  rent. 

The  plaintiffs  having  lodged  the  900L  in  the  London  and  Westminster  Bank, 
took  possession  of  the  land,  and  filed  this  bill  for  specific  performance. 

The  Master  of  the  Bolls,  on  the  ground  of  mistake,  dismissed  the  bill 
without  costs.    The  railway  company  appealed. 

Baggallay,  Q.O.,  and  J.  Pearaon,  tor  the  appeal,  contended  that  the  terms 
of  the  contract  were  clear,  and  that  the  defendants  could  not  have  understood 
it  to  have  such  a  meaning  as  they  now  alleged.  If  an  agreement  did  not 
contain  all  that  it  was  intended  to  contain,  a  mistake  in  the  agreement  was  a 
sufficient  defence  (Wood  v.  Smith,  2  K.  &  J.  33) ;  but  there  was  no  mistake  in 
this  agreement,  but  only  a  mistake  as  to  its  effect  upon  the  rent  to  be  paid  by 
the  temint.   No  relief  could  be  given  for  a  mistake  in  law. 

.  HobhouBe,  Q.C.f  and  Swanaton^  for  the  respondent,  ai^ed  that  there  was 
a  mistake,  and  that  the  laws  of  the  Lands  Clauses  Act  had  not  been  complied 

with,  and  referred  to  Helskam  v.  Langley  (1  T.  &  0.  C.  C.  175);  Baxendale  v. 
Seale  (19  Beav.  601);  Alvanley  v.  Kinnaird  (2  M.  &  Gor.  1);  Baker  v.  MetTO- 
politan  Railway  Company  (11  W.  R.  18 ;  31  Beav.  504) ;  Manser  v.  Back  (6  Hare, 
443);  Leslie  v.  Tompson  (9  Hare,  268);  Swaialand  v.  Dearaley  (9  W.  R.  626; 
29  Beav.  480). 

J.  Pearaon,  in  reply,  cited  Gregory  v.  Mighell  (18  Ves.  328). 

Knight-Bruce,  L.J. — This  is  an  appeal  from  a  dismissal  by  the  Master  of 
the  Rolls  of  a  bill  filed  by  the  purchasers  of  an  estate  for  specific  performance 
of  a  contract  to  sell,  the  purchasers  being  a  railway  company,  and  the  vendors 
a  charitable  corporation.  The  purchasers  are  in  possession,  but,  in  consequence 
of  a  dispute,  they  have  not  yet  paid  for  the  estate,  and  have  not  obtained  the 
conveyance  of  it.  The  plaintiffs  filed  the  bill  for  the  piupose  of  obtaining  this 
conveyance,  and  the  dispute  has  been,  and  is,  substantially  about  the  price, 
though  the  form  which  it  has  assumed  is  that  the  charity  should  be  subjected 
to  a  rent  of  101.  8a.  a-year  and  upwards  for  a  certain  number  of  years,  which 
should  operate  so  far  as  to  cause  a  diminution  of  the  value  of  the  land  obtained 
from  them.  The  purchasers  contended  that  this  was  the  intention  and  that 
it  was  80  understood.  The  vendors  assert  that  the  true  construction  of  the 
agreement  was  otherwise.  It  was  sworn  by  the  agent  of  the  vendors,  and  a 
letter  written  by  him  contemporaneously  with  the  agreement  bears  him  out 
in  this,  that  he  understood  the  agreement  to  mean  that  there  was  to  be  no 
diminution  of  the  price  paid  to  the  charity  on  account  of  the  rent.  This  being 
so  it  would  be  contrary  to  the  rules  of  this  Court  to  enforce  an  agreement  agauist 
a  person  so  swearing,  and,  in  fact,  so  proving,  however  mistaken  and  however 
erroneous  in  his  opinion  he  may  have  been.  But  there  is  another  ground  on 
which  the  purchasers  must  fail.  The  vendor  is  not  sui  juris,  and  a  mode  has 
been  settled  by  the  Legislature  for  effecting  contracts  between  railway 
companies  requiring  land  and  the  proprietors  of  the  land  not  sui  juris.  No 
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certificate  has  been  obtained  from  the  surveyors  in  the  manner  pointed  out  by 
the  Legislature,  and  it  would  be  wrong  for  us  to  treat  this  charity  as  liable  to 
be  dealt  with  on  the  footing  of  a  private  person.  As  the  contract  was  not 
therefore  complete,  what  has  been  done  must  go  for  nothing,  and  the  bill  must 
stand  dismissed. 

Turner,  L.J.,  agreed. — The  9th  section  of  the  Lands  Clauses  Act  reqxiires 
that  the  two  surveyors  to  be  appointed  should  certify  whether  they  do  or  do 
not  agree  in  their  valuation.  The  object  evidently  was  that  the  surveyors 
should  meet  and  consider  the  proper  amount,  and  I  apprehend  that  it  was  not 
intended  that  they  should  fix  the  price  without  meeting.  In  this  case  there 
was  no  step  taken  to  follow  the  provisions  of  the  Act  of  Parliament,  and  I  think 
that  the  Court  cannot  overleap  this,  and  substitute  for  it  the  adoption  of  the 
contract  without  the  Act  of  Parliament  being  carried  out.  It  seems  to  me 
that  this  was  not  a  complete  and  final  contract,  according  to  the  provisions 
of  the  Act  of  Parliament,  and  that  it  is  desirable  that  it  should  appear  on  the 
&ce  of  the  order  what  was  the  ground  of  the  Court's  decision.  There  must 
be  a  declaration  "  that  it  appearing  to  this  Court  that  the  price  to  be  paid  by 
the  company,  in  respect  of  the  purchase  in  the  bill  mentioned,  has  not  been 
ascertained  in  due  conformity  with  the  provisions  of  the  Lands  Clauses  Act, 
and  that  the  agreement,  therefore,  has  not  become  final  and  complete,  and 
ought  not  to  be  specifically  performed,  this  Court  doth  order  that  the  decree 
be  confirmed,  and  the  bill  dismissed  without  costs." 

Baggallay,  Q.C.,  asked  that  the  dismissal  should  be  declared  to  be  without 
prejudice  to  the  plaintiffs  to  bring  any  such  action  as  they  may  be  advised. 


Stuakt.  V.C,  Jan.  22,  1866. 
DOUGLAS  V.  SIDMOUTH  BAILWAY  AND  HAKBOUR  COMPANY.* 
U  W.  B.  361;  13  L.' T.  788. 
Specific  performance — Demurrer. 

CosTRACT. — DemuTTer  to  a  hill  by  a  contractor  against  a  company,  praying 
relief  in  the  nature  of  specific  performance.  Allowed,  with  costs,  on  the  ground 
that  the  plaintiff  had  omitted  to  perform  a  material  stipulation  which  was  a 
condition  precedent  to  the  performance  of  the  contract  by  the  company. 

This  was  a  demurrer  to  a  bill  for  specific  performance  of  a  contract  entered 
into  by  the  defendant  company. 

liie  following  were  the  material  facts  appearing  on  the  face  of  the  bill : — 
In  February,  1864,  the  defendants,  through  Mr.  Bird,  their  engineer, 
entered  into  negotiations  with  the  plaintiff,  as  contractcu:,  whidi  resulted  in 
an  arrangement  with  him  that  he  should  complete  the  defendants'  railway 
works.  The  terms  of  the  arrangement  were  embodied  in  a  draft  contract, 
which  was  submitted  to  a  board  meeting  of  directors,  held  on  the  3rd  of  March, 
1865,  at  which  it  was  resolved — That  the  draft  contract  as  read  should  be 
adopted,  subject  to  the  approval  of  the  company's  solicitor.  At  another  board 
meeting,  held  on  the  8th  of  March,  1865,  it  was  resolved — That  the  company's 
seal  should  be  affixed  to  the  order  of  contract  with  the  plaintiff  so  soon  as  the 
tender  in  conformity  with  the  draft  contract  should  have  been  signed  by  the 
plaintiff,  and  the  articles  of  contract,  when  sealed,  should  be  retained  in  the 
company's  possession,  to  be  exchanged  for  the  counterpart  duly  executed  by 

•  Reported  by  W.  B.  Bam,  Esq. 
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the  plaintiff,  when  he  should  have  furnished  the  board  with  approved  sureties, 
as  agreed  upon,  and  ghould  have  completed  the  arrangement  for  the  advance 
of  5,0001.  to  the  company. 

These  resolutions  were  communicated  by  the  engineer  of  the  defendants 
to  the  plaintiff,  and  in  consequence  thereof  the  plainti£F  signed,  on  the  IStb 
March,  1865,  a  tender  for  the  contract,  which  was  addressed  to  the  directors, 
and  was  as  follows: — 

"  Gentlemen, — I,  J.  Douglas,  hereby  offer  to  complete  such  of  the  works 
of  the  Sidmouth  Railway  as  are  comprised  in  a  schedule  of  quantities  which 
has  been  supplied  to  me  by  your  engineer.  .  .  .  And  I  agree  to  give  a 
bond  (such  bond  being  distinct  from  another  bond  for  5,0001.  provided  for  in 
the  contract  deed),  with  two  sureties  to  be  approved  of  by  the  company's 
solicitor,  in  the  sum  of  0,0001.,  for  the  due  performance  of  the  contract.  And 
I  also  agree,  in  consideration  of  the  premises,  to  advance  to  the  company, 
upon  the  execution  of  the  contract  deed,  a  sum  of  5,0001.  to  assist  them  in 
procuring  lands  and  for  the  purposes  of  the  undertaking,  upon  such  terms 
as  may  be  arranged  between  the  company's  engineer  and  myself." 

At  a  board  meeting,  held  on  the  24th  March,  1865,  the  tender  of  13th 
March,  1865,  was  read,  and  it  was  resolved  that  such  tender  should  be  accepted, 
and  that  the  seal  of  the  company  should  be  affixed  to,  the  articles  of  contract 
with  the  plaintiff.    And  such  seal  was  accordingly  affixed- 

The  articles  of  contract  were  in  duplicate,  and  one  copy  was  executed  by 
the  company  in  manner  aforesaid,  and  the  counterpart  was  executed  by 
plaintiff.    The  following  were  the  material  parts  of  audi  articles : — 

"  The  conta'actor  will  make  and  complete  the  whole  of  the  works  in 
accordance  with  this  contract  on  or  before  the  Ist  day  of  October,  1866, 
provided  that  if  the  contractor  shall  be  delayed  in  the  commencement, 
progress,  or  completion,  of  any  part  of  the  works  by  reason  of  delay  not 
attributable  to  him  in  the  obtaining  of  any  of  the  land  required  for  the  raUway, 
the  company's  engineer  shall  grant  to  the  contractor  such  an  extension  of 
time  for  the  completion  of  the  railway  and  works  as  he,  the  said  engineer, 
shall  think  just." 

With  a  view  to  assisting  the  contractor,  and  in  exchange  for  a  hcmd  in 
the  usual  form,  executed  by  him  and  by  two  sureties  (to  be  approved  by  tiie 

company's  solicitor),  conditioned  for  the  payment  to  the  company  of  the  sum 
of  5,000L  in  the  event  of  such  non-performance  by  him  of  his  part  of  this 
conts'act,  such  bond  to  be  in  addition  to  the  bond  of  a  similar  nature  agreed 
to  be  given  by  the  contractor  and  two  sureties  for  the  payment  of  9,0001.,  Uie 
company  will,  upon  l^e  due  execution  of  these  presents,  give  to  the  contractor, 
as  part  payment  in  advance  (of  the  single  bonds  agreed  to  be  given  by  t^e 
company  as  consideration  for  works  done  and  materials  supplied  under  the 
first  part  of  clause  30  of  these  presents),  single  bonds  to  the  amount  of  10,0001. 
Provided  always,  that  in  order  gradually  to  pay  themselves  such  advance, 
the  company  shall  be  entitled,  until  such  advance  be  re-paid,  to  deduct  from 
any  payments  to  be  made  to  the  contractor,  under  the  said  first  part  of 
clause  30  of  these  presents,  fifty  per  cent,  in  amount  of  the  single  bonds, 
which  from  time  to  time  would  (had  such  advance  been  made  by  the  company) 
have  been  payable  to  the  contractor  under  the  said  first  part  of  clause  30  of 
l^ese  presents.  Provided  also,  that  so  soon  as  the  company,  by  means  of  the 
aforesaid  deductions,  by  this  clause  authorised,  shall  have  re-paid  themselves 
the  said  advance  of  10,0001.  in  single  bonds,  the  aforesaid  bond  to  be  executed 
by  the  contractor,  and  his  sureties,  in  the  penal  sum  of  5,0001.,  shall  be 
cancelled  and  delivered  up  to  the  contractor. 

At  a  board  meeting,  held  shortly  after  the  execution  of  the  contract,  on 
the  24th  of  March,  1865,  the  engineer  reported  that  everything  had  been 
agreed  on  between  him  and  the  plaintiff  with  reference  to  the  said  contract, 
with  the  sole  exception  of  the  terms  upon  which  the  5,0001.  were  to  be 
advanced.  After  the  last  stated  report,  the  terms  on  which  the  said  sum  of 
5,0001.  mentioned  in  the  tender  should  be  advanced  were  agreed  on  between 


Digitized  by  Google 


DOUGLAS  V.  SIOMOUTH  BAILWAT  &  HARBOUR  CO. 


2719 


the  plaintiff  and  the  company's  engineer,  and  were  embodied  in  a  letter  of 
June  29, 1865,  set  out  in  the  bill,  and  such  terms  were  adopted  by  the  directors, 
and  had  never  been  waived. 

Shortly  after  the  board  meeting  of  the  24th  of  March,  1865,  the  plaintiff 
and  the  defendants  jointly  engaged  in  negotiations  with  capitalists,  seeking, 
amongst  other  things,  to  procure  a  loan  for  the  plaintiff,  to  enable  him  to 
advance  5,0001.  to  the  defendants.  Such  negotiations  failed,  and  the  plaintiff 
thereupon  applied  separately  to  a  finance  company,  who,  in  October,  1865, 
agreed  to  advance  him  20,0001.  The  plaintiff,  in  the  same  month,  gave 
notice  of  such  agreement  to  the  directors  of  tiie  defendants*  company. 

On  the  30th  of  October  the  plaintiff  received  a  letter  from  the  secretary 
to  the  directors  of  the  defendants'  company,  in  which  he  stated  that  having 
waited  in  vain  for  some  signs  of  vitality  in  his  proposition  to  become  contractor 
for  the  railway,  the  board  had  come  to  the  conclusion  to  consider  his  proposals 
as  not  made.  In  answer  to  a  protest,  addressed  by  l^e  plaintiff  to  the  directors 
cm  the  receipt  of  the  last-mentioned  letter,  he  was  told  that  the  contract  for 
making  the  railway  had  been  entrusted  to  other  hands.  Some  correspondence 
ensued  between  the  plaintiff's  solicitors  and  the  directors  of  the  defendants' 
company,  which  resulted  in  a  refusal  by  the  directors  to  hand  the  articles  of 
contract  to  the  plaintiff,  or  to  employ  him  in  making  the  works. 

The  bill  prayed,  amongst  other  thuigs,  for  a  declaration  that  the  agreement 
made  between  the  plaintiff  and  the  d^endants,  by  the  tender  of  March  18, 
1865,  and  the  resolutions  and  the  contract  of  24th  of  March,  were  valid  and 
capable  of  being  carried  into  effect;  and  that  (the  plaintiff  offering  to  advance 
the  5,0001.)  the  defendants  might  be  ordered  specifically  to  perform  the 
agreement,  and  to  exchange  the  articles  of  contract  executed,  but  retained 
by  them,  for  the  bonds  and  counterpart  copy  of  such  articles  in  the  plaintiff's 
hands ;  and  also  for  a  declaration  that  the  plaintiff  was  entiUed  to  an  extension 
of  time  for  the  construction  of  the  railway. 

Kay  for  the  demurrer. — ^The  objects  of  the  bill  are  (1)  to  make  the 
defendants  enter  into  a  contract  with  the  plaintiff ;  (2)  to  have  specific  perform- 
ance of  part  of  that  conta*act;  (3)  to  vary  another  part  of  it.  There  is,  under 
the  circumstances,  no  contract,  for  the  plaintiff  never  fulfilled  the  condition 
relating  to  the  loan  of  5,0001.,  which  was  a  condition  precedent  to  the  contract. 
He  quoted  The  Leomintter  Canal  Company  v.  Shrewabury,  do.,  Railway 
Company  (5  W.  K.  868);  Jackson  v.  The  North  Wales  Railway  Company 
(6  By.  Gas.  112). 

MtUins,  Q.C.,  and  Stock,  for  the  bill. — The  defendants  never  gave  the 
plaintiff  notice  that  they  would  abandon  the  contract  unless  he  procured  the 
5,0001.  at  the  time  specified:  Parkin  v.  Thorold  (16  Beav.  59).  Besides,  even 
if  there  be  objections  to  the  specific  performance  of  the  entire  contact,  they 
do  not  apply  to  the  simple  deliveiy  to  us  of  the  articles,  which  we  are,  at  all 
events,  entitled  to:  Brett  v.  East  India  and  London  Shipping  Company  (12 
W.  B.  596;  2  H.  ft  M.  404);  Munday  v.  JoUffe  (5  M.  ft  C.  167). 

Stuabt,  V.C,  said  that  there  was  no  sufficient  agreement  to  induce  the 
Court  to  interfere .  The  defendants  had ,  with  proper  caution ,  inserted  a 
stipulation  for  their  own  benefit  which  had  not  been  fulfilled  by  the  plaintiff, 
and  the  non-fulfillment  of  which,  barred  his  title  to  relief.  That  being  so,  it 
was  needless  to  go  into  the  other  objections  to  the  bill,  which  was  one  of  a 
veiy  unusual  kind.    The  demurrer  must  be  allowed  with  costs. 
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Wood,  V.C.,  Jan.  31.  1866.    Lords  Justices,  Feb.  8,  10.  1866. 

STEELE  V.  THE  MIDLAND  RAILWAY  COMPANY. 

14  W.  B.  367;  L.  B.  1  Ch.  275;  14  L.  T.  8;  12  Jur.  N.S.  218. 

Referred  to,  Smith  v.  Hidgway.  [1866]  B.  R.  A.;  85  L.  J.  Ex.  198;  L.  R.  1 
Ex.  331;  13  L.  T.  795;  14  W.  R.  868  (Ex.  Ch.).  Principle  applied.  Betting- 
ton  V.  Metropolitan  Board  of  Works,  1886,  54  L.  T.  837  (Ch.  D.).  Referred 
to,  Wright  V.  Wallasey  Local  Board,  [1887]  E.  R.  A.;  56  L.  J.  Q.B.  259; 
18  Q.B.  D.  783  (Q.B.  D.).  Referred  to,  Kerford  v.  Seacomhe,  Hoylake  arid 
Deiaide  Railway  [1888]  E.  R.  A.;  57  L.  J.  Ch.  270;  58  L.  T.  445  ;  86  W.  R. 
431  (Ch.  D.).  Distinguished.  In  re  WiUia,  [1912]  E.  B.  A.;  81  L.  J.  Ch.  8; 
[1911]  2  Ch.  668;  106  L.  T.  295  (Ch.  D.). 

Lands  Clause9  Act,  9.  92 — House — Meaning  of  the  word. 

Compulsory  Purchase. — A.  occupied  a  house  and  six  acres  of  land  on  the 
west  side  of  a  road,  and  bought  six  acres  more  on  the  east  side,  which  he 
required  for  the  convenience  of  his  family.  A  railway  company  took  part  of 
the  land  on  the  east  side : — Held,  that  they  were  not  bound,  under  section  92 
of  the  Lands  Clauses  Act,  to  tdlee  the  whole  property. 

This  was  a  motion  for  an  injunction  to  restrain  the  Midland  Railway 
Company  from  tailing  any  of  the  land  of  the  plaintiff,  near  the  Edgware-road, 
without  also  taking  the  whole  of  the  house  and  grounds  occupied  by  him  there. 

The  question  for  argument  was  whether  all  this  land  could  be  held  to  be 
included  under  the  word  "  house,"  in  the  92Dd  section  of  the  Lands  Clauses  Act. 

The  plaintiff  resided  in  a  large  house  on  the  west  side  of  the  road  from 
London  to  Edgware,  with  a  garden,  and  about  six  acres  of  meadow  land 
adjoining.  He  had  a  large  family,  and  kept  several  horses  and  cows.  For 
the  support  of  thia  establishment  he  had  purchased  about  six  acres  of  land  on 
the  east  aide  of  the  road,  and  opposite  to  his  own  house.  Upon  this  land, 
and  adjoining  the  road,  there  were  three  houses.  Two  of  them  were  let  to 
tenants,  and  the  third  was  used  by  the  plaintiff  for  some  outdoor  servants  to 
dwell  in.  The  rest  of  this  land  consisted  of  pasture.  The  piece  of  land 
required  by  the  company  was  a  strip  which  divided  the  pasture  into  two  parts. 

The  plaintiff  had  resided  in  the  house  for  about  twenty  years,  and  in  order 
to  show  that  all  the  land  was  necessary  to  the  enjoyment  of  the  house,  evidence 
was  given  that  the  possession  of  the  land  was  a  great  pecuniary  loss  to  him. 

Bolt,  Q.C.,  and  Nalder,  for  the  plaintiff. — The  words  "house"  must 
include  whatever  is  necessary  for  the  enjoyment  of  the  house :  Fergusson  v. 
The  London,  Brighton,  and  South  Coast  Railway  Company  (11  W.  R.  1088); 
Orosvenor  v.  The  Hampatead  Junction  Railway  Company  (1  De  G.  &  J.  446); 
Pulling  V.  The  London,  Chatham  and  Dover  Railway  Company  (12  W.  B.  969; 
33  Beav.  644).  But  even  if  it  does  not,  all  the  land  in  question  would  pass 
under  a  conveyance  of  the  house:  1  Inst.  5,  b,  56,  b;  Shepherd's  Touchstone, 
12,  94.  An  extended  meaning  is  given  to  the  word  for  criminal  purposes : 
1  Hale's  Pleas  of  the  Crown,  558;  Reg.  v.  Great  Northern  Railway  Company 
(12  W.  R.  602;  14  C.  B.  N.S.  25).  And  in  the  case  of  manufactories:  Spack- 
man  v.  The  Great  Western  Railway  Company  (I  Jur.  N.S.  790);  Hewson  v. 
London  and  South-Westem  Railway  Company  (8  W.  B.  467). 

W.  M.  James,  Q.C.,  and  Speed,  for  the  defendant  company,  were  not 

called  upon. 

Wood,  V.C.,  said  that  he  was  not  at  liberty  to  go  beyond  the  authorities, 
and  although  in  Fergusson  v.  The  London,  Brighton,  and  South  Coast  Railway, 
there  was  an  indication  in  the  judgment  of  Knight  Bruce,  L.J.,  of  a  more 
extended  view  of  the  meaning  of  the  word  "  house,"  there  had  been  no  decision 
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to  that  effect.  Hib  Honour  could  not,  therefore,  extend  the  view  of  Turner, 
L.J.,  who  said  that  "  house  "  must  mean  whatever  would  pass  by  a  conveyance 
of  the  house  or  a  devise  of  a  house  in  a  will.  Trying  it  by  this  test,  the  land 
on  the  east  side  of  Edgware-road  could  not  be  held  to  be  part  of  the  house. 
The  house  in  question  was  capable  of  accommodating  a  large  family,  and  the 
plaintiff's  family  was  large.  He  kept  a  large  number  of  horses  and  cows,  and 
tax  their  accommodation  ne  had  acquired  land  on  the  opposite  side  of  the  road, 
employing  a  cottage  upon  it  as  a  house  for  outdoor  servants ;  but  he  had  already 
six  acres  on  the  same  side  of  the  road  as  his  house,  and  his  Honour  was  asked 
to  hold  that  the  word  **  house "  would  include  not  only  the  garden  and 
curtilage,  but  six  acres  on  each  side  of  the  road.  If  he  held  this  he  would  be 
bound  to  hold  that  if  a  man  in  town,  finding  his  house  too  small,  hired  another 
on  the  opposite  side  of  the  street  for  some  outdoor  servants,  that  would  be 
part  of  his  house.  It  would  be  still  more  unreasonable  to  make  the  word 
extend,  to  all  that  a  man  chose  to  connect  with  the  enjoyment  of  his  house, 
and  to  hold  that,  because  a  man  kept  a  large  number  of  horses  and  cows,  all 
the  pasture  which  was  necessary  for  them,  or  for  the  support  of  the  dairy,  was 
a  part  of  the  house.  The  land  in  question  was  land  which  the  plaintiff  had 
taken  for  the  convenience  of  his  family,  outside  of  his  house  and  curtilage. 
There  was  a  class  of  cases  in  which  the  word,  as  applied  to  manufactories, 
had  received  a  very  large  construction,  but  these  could  not  have  supported 
the  plaintiff's  contention  imless  it  had  been  held  that  the  pasture  necessary 
for  the  support  of  the  horses  used  in  the  manufactory  would  pass  under  the 
word.  He  would  not  be  justified,  in  the  present  state  of  tiie  authorities,  in 
granting  the  injimotion. 

From  this  order  the  plaintiff  appealed. 

Feb.  8. — Bolt,  Q.C.,  and  Nalder,  for  the  plaintiff,  cited  the  authorities 
above  mentioned,  and  also  Doe  v.  CoUinB  (2  T.  R.  498). 

W.  M.  James,  Q.C.,  and  Speed,  for  the  company. 

Bolt,  Q.C.,  in  reply. 

Feb.  10. — Turner,  L.J.,  said  that  the  appellant's  case  had  been  most 
ably  argued,  but  the  argument  had  failed  to  satisfy  him  that  the  Vice- 
Chancellor's  decision  was  wrong.  The  appeal  must  be  dismissed,  and  he  should 
have  dismissed  it  with  costs,  as  he  entertained  no  doubt  upon  the  question, 
but  as  his  learned  brother  felt  some  doubt,  the  costs  would  be  costs  in  the 
cause. 

Knioht  Bruce,  L.J.,  said  that  he  thought  the  question  one  of  considerable 
doubt,  and  he  should  have  preferred  reserving  the  point  to  the  hearing  of  the. 
OS  use.   He  agreed  l^at  &e  costs  should  be  made  costs  in  the  cause. 


[IN  THE  COURT  OF  QUEEN'b  BENCH.] 

Feb.  1,  1866. 
CHAMBEBS  v.  BEID. 
14  W.  B.  870;  18  L.  T.  708. 
See  Public  AutboritieB  Protection  Act,  1898  (56  k  57  Vict.  o.  61). 

MetTo-politan  Management  Act,  18  *  19  Yict.  c.  120,  s.  88— Featn/ — 
IntpectoT — InB-pectoT  ordering  work — Contractor  executing  order — Bon&  fide, 
I.  B,  A.  [1866]— VOL.  2  77 
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belief  thai  inspector  had  authority — Notice  of  action — ^25  d  26  Vict.  c. 
8.  106. 

London  Practice. — By  the  direciions  of  an  officer  of  the  vestry  board, 
defendant,  in  the  honest  belief  that  such  officer  was  authorised  by  the  board 
to  give  such  directions,  erected  an  urinal  on  the  wall  of  the  plaintiff,  such  a 
work  being  a  thing  within  the  powers  of  the  vestry  board  to  erect  under  the 
Q8th  section  of  the  18  A  19  Vict.  c.  120,  The  officer  had  no  express  orders  from 
the  board  to  erect  this  particular  work,  but  the  parish  afterwards  paid  the 
expenses  of  it. 

Held,  in  an  action  of  trespass,  that  defendant^  as  he  acted  honk  fide  under 
the  direction  of  an  officer  of  the  board,  in  the  erection  of  works  which  the  board 
was  empowered  to  order  by  virtue  of  the  68th  section  of  the  18  £  19  Vict, 
c.  120,  was  a  person  within  the  meaning  of  the  lOQth  section  of  25  &  26  Vict, 
e.  102,  entitled  to  notice  of  action. 

Held  also,  that  the  words  in  section  106  of  the  25  £  26  Vict,  c.  102,  "  their, 
OT  any  of  their  directions,"  are  not  to  be  limited  to  the  "  board  or  vestry,"  but 
to  be  extended  to  the  words  following,  "  clerk,  surveyor,  contractor,  officer,"  d;c. 

The  declaration  was  in  trespass  for  erecting  an  urinal  against  the  wall  of 
the  plaintiff.  Plea,  not  guilty  by  statute  25  &  26  Vict.  c.  102,  s.  106.  The 
action  was  tried  at  Croydon  in  August  last,  befcore  the  Conuuon  Serjeant, 
when  a  verdict  was  entered  for  the  defendant.  It  appeared  that  an  inspector 
of  nuiumoes  the  veetiy  board  of  St.  Mary,  Lambeth,  ordered  defendant  to 
erect  an  urinal  against  the  wall  of  the  plaintiff.  The  inspector  had  no  oxder 
from  the  board,  but  the  parish  afterwards  paid  the  expenses  of  the  work. 

A  rule  was  subsequently  obtained  calling  upon  the  defendant  to  show 
iiause  why  there  should  not  be  a  new  trial  on  the  ground  of  misdirection. 

Paicheti  now  showed  cause  and  cited  Newton  v.  ElUs  (5  E.  &  B.  115). 

Houston  in  support  of  the  rule. 

Blackburn,  J. — In  this  case  we  were,  at  first,  in  some  difficulty  as  to 
whether  the  board  had  power,  under  the  18  &  19  Vict.  c.  120,  to  order  the 
erection  of  an  urinal.  It  is  clear  from  the  88th  section  of  the  18  &  19  Vict, 
c.  120,  that  the  board  had  power  to  do  what  the  defendant  in  tiiis  case  actually 
did.  That  being  established,  the  question  turns  upon  the  106th  section  of 
tiie  25  &  26  Vict.  c.  102.  [His  Lordship  then  read  the  section.  ]  The  question 
is,  was  defendant  a  person  entitled  to  notice  of  action  within  the  meaning  of 
that  section.  I  think  that  where  the  thing  done  is  lawful  under  the  Act,  and 
the  person  doing  it  does  it  bond  fide  under  the  orders  of  an  officer  of  the  board, 
and  the  person  honestly  believes  that  the  officer  is  authorised  by  the  board, 
such  a  person  is  entitled  to  notice  of  action  under  this  section.  Now,  by 
the  88th  section  of  the  first  Act,  there  is  no  doubt  that  the  board  could  have 
erected  an  urinal,  and  in  this  case  their  inspector  ordered  defendant  to  erect 
one.  Defendant  under  that  order  did  erect  one.  It  is  sufficient  that  defendant 
believed  that  the  inspector  was  acting  under  the  authority  of  the  board.  The 
section  106  is  worded  in  a  vague  way,  and  it  is  quite  possible  to  put  a  different 
construction  upon  it.  But  I  think  that  the  true  meaning  of  the  section  is 
that  where  any  person  is  acting  under  the  direction  of  a  person  appointed  and 
authorised  by  the  board,  such  person  is  entitled  to  notice  of  action.  It  would 
be  absurd  if  a  contractor's  servant  were  not  entitled  to  notice  of  action  for 
honestly  doing  what  was  intended  to  be  done  under  the  Act,  when  he  is  acting 
under  the  direction  of  his  master,  the  contractor,  w^ho  would  in  that  case  be 
entitled  to  notice  of  action?  Here  defendant  is  a  person  who  is  acting  bond 
fide  under  the  direction  of  an  inspector,  whom  he  honestly  believes  to  be 
authorised  by  the  board. 

Mellob,  J. — I  am  of  the  same  opinion.    For  t^e  reasons  given,  I  tbink 
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the  defendant,  being  a  person  acting  under  the  direction  of  the  inspector,  an 
officer  of  the  board,  is  entitled  to  notice  of  action  under  the  106th  section. 
Although  there  was  no  express  order  from  the  board  to  erect  this  particular 
urinal,  yet  the  inspector  had  probably  a  general  authority.  It  must  be  taken 
that  defendant  believed  that  the  inspector  was  acting  under  the  authority  of 
the  board,  and  that  defendant  acted  bond  fide.  If  there  was  any  doubt  about 
the  bond  fides  that  should  have  gone  to  the  jury.  Here  it  must  be  taken  that 
defendant  acted  bond  fide.    The  rule,  therefore,  must  be  discharged. 

Sheb,  J. — I  had  some  difficulty  upon  the  construction  of  the  section  during 
the  course  of  the  argument.  But  I  agree  now  with  the  rest  of  the  Court  in 
thinking  that  the  words  in  section  106,  "  or  person  whomsoever  acting  under 
their,  or  any  of  their,  directions,"  are  not  to  be  limited  to  the  board  or  vestry, 
but  are  to  be  extended  to  the  words  foUowiug,  "  clerk,  surveyor,  contractor, 
officer."  Here  the  defendant  acted  under  the  direction  of  one  of  the  persons 
l^ere  mentioned.    Defendant,  therefore,  is  a  person  entitled  to  notice  of  action. 

Rule  discharged. 


[PRIVY  COUNCIL.] 

Feb.  1,  1866. 

ROLFE  AND  BAILEY  v.  FLOWER.  SALTING,  &  CO.* 

14  W.  R.  377;  L.  R.  1  P.O.  27;  14  L.  T.  144.    For  the  report  of  Bank  of 
Australasia  v.  Flower,  see  [1866]  E.  B.  A.  1189. 

Victoria  —  Insolvency  —  Joint  debt  —  Change  of  partners  —  Transfer  of 
UahiUty — Evidence . 

Pabtnbbship,— TV&«rc  new  partners,  who  do  not  bring  in  any  fresh  capital, 
are  taken  into  an  esasUng  firm,  very  slight  circumstances  wUl  be  sufficient  to 
fix  the  new  partnership  with  a  liability  to  pay  the  debts  of  the  original  firm. 

This  was  an  appeal  from  a  judgment  of  the  Supreme  Court  of  Victoria, 
in  a  matter  of  insolvency  of  a  nrm  of  William  Rutledge  &  Co.,  merchants, 
carrying  on  business  in  Belfast,  in  that  colony,  by  which  the  respondents, 
Messrs.  Flower,  Salting,  &  Co.,  were  admitted  to  prove  against  ^e  estate  of 
the  insolvents  for  a  debt  of  58,6872.  10«.  lOd. 

This  case  was  argued  with  the  ease  of  the  Bank  ai  Australasia  against  the 
same  defendants.  The  facts  in  each  were  the  same,  and  both  cases  related 
to  the  same  debt,  but  a  separate  judgment  was  delivered  in  each  case. 

The  judgment  appealed  from  was  pronounced  on  an  application  by  the 
appellants  to  expunge  the  proof  of  the  debt  of  the  respondents,  on  the  groimd 
that  it  was  not  a  joint  debt  of  all  the  partners  in  the  existing  firm  of  William 
Rutledge  &  Co.,  but  a  separate  debt  of  a  former  partnership,  carried  on  under 
the  same  name,  but  of  which  two  only  of  the  present  partners,  William 
Butiedge  and  Horace  Flower,  were  members. 

Their  opposition  involved  the  consideration  of  two  questions — 1.  Whether 
the  insolvent  firm  of  William  Rutledge  &  Co.  had  assumed  the  liability  to  pay 
the  debt;  and,  2.  Whether  Flower,  Salting,  &  Co.  had  agreed  to  accept  the 
insolvent  firm  as  their  debtors,  and  to  discharge  the  old  partnership  from  its 
liability. 

*  Present— Ix>rd  Chelmeford,  Sir  Jobn  Taylor  Coleridge,  Sir  JameB  W.  Colrile  and 
Sir  Edwmrd  V»iigban  WUliame. 
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The  firm  of  W.  Butledge  &  Co.,  which  originally  conBisted  of  'William 
Butledge  and  Horace  Flower  only,  was,  in  April,  1859,  formed  into  a  new  firm 
by  the  addition  of  two  new  partners,  David  Talbot  and  Francis  Forster.  At 
that  time  the  firm  were  indebted  to  the  respondents*  ihtee  firms  in  sums 
amounting  in  the  whole  to  113,7101.  10s.  Id. 

Before  the  partnership  deed  was  executed,  a  balance-sheet  was  drawn 
up,  principally  by  Talbot  and  Forster,  showing  the  liabilities  and  assets  of  the 
firm  on  the  30th  June,  1858.  Amongst  the  liabilities  the  before-mentioned 
debts  to  the  respondents*  firm  were  inserted.  In  an  affidavit  made  by 
William  Butledge  in  the  insolvency  proceedings,  he  stated  that  this  balance- 
sheet  was  the  one  on  the  basis  of  which  Talbot  and  Forster  entered  the  firm. 

Neither  Talbot  nor  Forster  brought  any  capital  into  the  partnership. 

The  new  firm  of  Butledge  &  Co.,  consisting  of  four  partners,  and,  after 
the  death  of  Talbot,  of  the  three  others,  continued  to  trade  down  to  the  time 
of  the  sequestration,  in  June,  1862.  On  the  establishment  of  the  new  partner- 
ship no  alteration  was  made  in  the  mode  of  carrying  on  f^e  business;  the 
accounts  were  continued  in  the  old  books  as  if  no  change  had  taken  place,  and 
the  existing  liabilities  were  discharged  or  diminished,  either  from  t^e  assets 
of  the  old  firm,  or  from  the  funds  of  the  new,  indiscriminately.  No  provision 
was  expressly  made  in  the  partnership  deed  for  the  new  firm  assuming  the 
debts  of  the  old,  nor  for  the  assets  of  the  old  firm  becoming  tiie  property  of 
the  new. 

Sir  B.  Palmer,  A.O.,  Hohhouae,  Q.C.,  and  Wickena,  appeared  for  the 
appellants. 

Sir  H.  Oaima,  Q.C.,  MeUiah,  Q.C.,  Pearson,  and  Salting,  for  the 
respondents. 

LoBD  Chblhsfosd  delivered  judgment. — In  arguing  the  question  as  to  Uie 
assumption  of  the  liabililaes  of  the  old  firm  by  me  new,  some  reliance  was 
placed  uprai  probabilities.  On  one  side  it  was  said  to  be  most  improbable  that 
Talbot  and  Forster  should  have  agreed  to  undertalce  liabiUties  to  the  large 
amount  of  162,0001.,  which  at  any  moment  might  occasion  their  ruin.  On  the 
other,  it  was  argued  that  nothing  was  more  likely  than  that  two  persons  who 
had  been  clerks  in  the  house,  and  who  were  to  contribute  no  capital,  should 
eagerly  avail  themselves  of  the  opportunity  of  becoming  partners  upon  any 
terms,  however  hazardous,  in  a  concern  whi^  the  state  of  the  accounts  showed 
to  be,  on  the  whole,  a  flourishing  one.  The  question,  however,  is  not  to  be 
decided  upon  probabilities,  but  upon  evidence,  although  much  evidence  is  not 
required  to  establish  the  assumption  by  the  new  firm  of  the  debts  of 
the  old.  Lord  Thurlow,  in  Ex  parte  Jackson  (1  Ves.  Jun.  182),  said — "  If 
one  man  having  debts,  takes  another  into  partnership  with  him,  a  very  little 
matter  respecting  these  debts  will  make  both  liable . ' '  And  Lord  Eldon 
in  Ex  ■parte  Peele  (6  Ves.  604),  thought  that  "  slight  circumstances " 
might  be  sufficient  to  prove  an  agreement  to  undertake  such  a  liability. 
The  evidence  in  this  case,  however,  appears  not  to  be  slight,  but  cogent, 
to  fix  the  liabilities  of  the  old  firm  upon  the  new.  Not  only  was  there 
a  continuance  of  the  former  dealings  of  the  old  firm  upon  precisely  the  same 
footing  and  with  the  same  books  as  before,  but  the  liabilities  of  the  old  firm 
were  regularly  inserted  in  the  balance-sheets  of  the  new,  and  the  assets  of 
the  old  firm  credited  as  belon^ng  to  the  new,  without  any  distinction  between 
them.  Large  smns  of  money  also  were  paid  out  of  the  general  assets  of  the 
firm  in  reduction  of  the  debt  of  Flower,  Salting,  &  Co.,  and  the  interest  upon 
their  debt  was  regularly  charged  in  the  annual  balance-sheets  of  the  partnership. 

It  was  said  by  the  appellants  that  all  that  was  done  in  payment  of  the 
debts  of  the  old  firm  was  in  the  discharge  of  a  duty  assiuned  by  the  new  firm 
as  agents  of  the  old  to  receive  their  assets  and  discharge  their  liabilities.  But 
the  course  of  the  partnership  transactions  scarcely  admits  of  this  ailment; 
for,  if  it  were  merely  a  case  of  agency,  it  might  have  been  »pected  tluit  tiiese 
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assets  and  liabilities  would  have  been  kept  separate  and  distinct  from  the 
partnerahip  business,  instead  of  being  blended  and  intermingled  with  it.  [His 
Lordship  here  stated  the  evidence  which  bad  convinced  the  Committee  of  the 
liability  of  the  new  firm  for  the  debts  of  the  old  one.] 

Under  these  oircumstanoes,  therefore,  th^e  seems  to  be  no  reasonable 
doubt  that  the  insolvent  partnership,  at  the  time  of  its  formation,  assumed 
the  debts  and  liabilities  of  the  former  firm  of  W.  Eutledge  &  Co.,  including 
the  debt  due  to  Flower,  Salting,  &  Co.,  and  the  only  remaining  question  to  be 
eonsidered  is  whether  Flower,  Salting,  &  Co.,  being  aware  of  this  arrangement, 
conseated  to  accept  the  liability  of  the  new  firm,  and  to  discharge  their  original 
debtcoB.  Upon  this  question,  as  upon  that  of  the  agreement  of  the  partners 
inter  ae,  it  was  said  by  Lord  Eldon,  in  Ex  parte  Williams  (Buck,  16),  "  A  very 
little  will  do  to  make  out  an  assent  by  the  creditors  to  the  agreement. ' '  This 
case  is  different  from  many  of  the  cases  mentioned  in  lae  course  of  the 
argument,  where  there  had  been  a  change  in  a  firm  of  which  a  person  trading 
with  it  had  notice,  and  went  on  dealing  with  the  new  firm,  and  afterwards 
souf^t  to  make  the  old  firm  liable,  and  a  question  arose  whether,  by  his 
conduct,  be  had  not  discharged  the  old  firm  and  adopted  the  liability  of  the 
new.  Here  the  creditors  of  the  old  firm,  knowing  of  the  change  of  partnership, 
and  that  the  new  partners  had  taken  over  all  the  assets,  and  bad  agreed  to 
be  subject  to  all  the  liabilities  of  the  former  firm,  not  only  continued  their 
dealings  with  the  new  firm  upon  the  same  footing  as  with  the  old,  and  received 
payment  of  a  portion  of  their  debt  out  of  the  blended  assets  of  the  old  and  new 
firms,  but  themselves  proved  that  from  the  time  when  they  understood  that 
tile  new  partners  took  over  all  the  assets  and  became  subject  to  all  the  liabilities 
of  the  preceding  firm,  they  thenceforth  treated  the  partners  in  that  firm  as 
their  debtors  in  respect  of  the  debt  owing  to  them  at  the  time  of  the  creation 
of  that  firm,  or  of  so  much  thereof  as  for  the  time  being  remained  due.  If 

respondents  had,  under  these  circumstances,  endeavoured  to  enforce  the 
payment  of  their  debt  from  the  partners  of  the  old  firm  of  W.  Butledge  &  Co., 
there  would  have  been  ample  evidence  to  satisfy  a  jury  that  they  had  discharged 
Uie  old  firm  and  had  accepted  the  new  one  as  their  debtor. 

Their  Lordships,  therefore,  affirmed  the  judgment  of  the  Supreme  Court, 
being  of  opinion  that  the  respondents  were  entitled  to  prove  against  the  estate 
of  the  insolvent  firm  of  W.  Butledge  &  Co.,  for  the  amount  still  owing  to  them 
of  the  debt  originally  due  from  the  former  firm. 

Judgment  affirmed. 


RoMiLLY,  M.E.,  Feb.  14,  1866. 
TIMOTHY  V.  HINDLEY. 
U  W.  R.  382. 
Bankmpt'e  assignee — Right  to  an  account — Coats. 

Pabtnership. — The  usual  rule  as  to  costs  in  partner^ip  suits  applies  also 
to  a  suit  for  winding  up  the  affairs  of  a  partnership  which  had  been  dissolved 
before  the  filing  of  the  btU. 

This  cause  came  on  for  further  consideration.  The  bill  was  filed  by  the 
assignee  of  a  bankrupt  against  a  late  partner  of  the  bankrupt,  and  the  person, 
who,  on  the  dissolution  of  the  partnership  previously  to  the  bankruptcy,  had 
been,  by  a  deed  poll  executed,  made  assignee  of  the  partnership  assets,  for 
(he  piu^ose  of  realizing  them  for  the  benefit  of  the  partnership.  The  question 
now  for  consideration  was  as  to  the  costs  of  the  suit. 
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Hobhouse.  Q.C.,  and  J.  T.  Humphrey,  for  the  plaintiff. — The  plaintiff  had 
a  right  to  an  account.  The  assignee  appointed  for  the  purpose  of  realizing 
the  partnership  assets,  left  the  business  to  be  managed  by  the  late  partner 
of  the  bankrupt,  who  was  in  the  position  of  trustee  and  agent  for  the  purposeB 
of  such  realization.  The  defendants  made  payments  on  account  of  the 
partnership  matters,  after  an  account  had  repeatedly  been  requested;  and 
the  accounts  rendered  on  the  suit  were  partly  made  up  from  such  paymente. 
The  defendants  did  not  render  their  accounts  within  a  reasonable  time :  Collyer 
V.  Dudley  (T.  &  B.  421).  No  costs  were  asked  against  the  defendants,  but 
they  ought  to  pay  their  own  costs. 

Baggallay,  Q.C.,  and  A.  Thomson,  for  the  defendants. — The  plaintiff  filed 
this  bill  on  an  imfounded  representation  by  the  bankrupt.  At  the  hearing  it 
was  admitted  ikat  atrictly  the  plaintiff  was  entitled  to  an  account.  The 
queslnon  of  costs  was  reserved — the  plaintiff  had  been  informed  that  the 
defendants  were  in  fact  creditors  of  the  bankrupt's  estate.  If,  after  this,  he 
went  on  to  take  the  account,  he  did  so  at  his  peril.  This  was  not  an  ordinary 
partoership  suit.  Here  the  partnership  had  been  already  dissolved — where  a 
substantial  balance  was  found  in  favour  of  either  party  in  taking  on  account 
the  party  in  whose  favour  the  balance  was  found  was  entitled  to  his  coats : 
Hawkins  v.  Parsons  (10  W.  R.  377);  May  v.  Biggenden  (24  Beav.  207); 
Remnant  v.  Hood  (27  Beav.  74;  7  W.  K.  606);  Harmer  v.  Priestly  (16  Beav. 
669;  1  W.  B.  343). 

Hobhouse,  Q.C.,  in  reply, — The  items  brought  in  since  the  bill  filed  had 
the  effect  of  making  a  balance  due  from  the  bankrupt  to  the  defendants.  The 
defendant  was  bound  to  give  an  account,  and  the  plaintiff  had  made  frequent 
applications,  but  been  unable  to  obtain  one,  it  was  in  fact  refused.  There 
was  no  estate  of  the  bankrupt  to  pay  costs  with,  and  a  trustee,  who  was  seeking 
no  more  than  he  was  entitled,  was  never  made  to  pay  costs  out  of  his  own 
pocket.  Here  the  defendants  had  claimed  a  much  larger  balance  than  had 
been  found  due,  and  had  therefore  virtually  failed.  The  plaintiff  had 
endeavoiured  to  avoid  litigation,  but  could  get  no  account  without  it. 

Lord  Bohilly,  M.B. — I  must  follow  the  usual  rule.  No  costs  will  be 
given  on  either  side. 


Wood,  V.C,  Feb.  8,  1866. 
TANGYE  V.  STOTT. 
14  W.  B.  386. 
Motion  for  new  trial — Misdirection — Patent. 

The  summing  up  of  Mr.  Justice  Patteaon  in  Jones  v.  Pearce  hat  not 
been  impeached  by  the  House  of  Lords  in  the  Househill  Company  v.  Neilson. 

This  was  a  motion  for  a  new  trial.  In  December  last  a  trial  had  taken 
place  before  his  Honour  and  a  special  jury,  for  the  purpose  of  determining  l^e 
validity  of  the  patent,  the  subject  of  the  suit,  and  also  the  question  of 
infringement.    The  jury  found  for  the  plaintiffs  on  all  the  issues. 

The  plaintiffs  were  the  sole  assignees  of  the  patent,  which  was  the 
invention  of  one  Weston.  The  defendant  James  Stott  alleged  want  of  novell^ 
in  the  invention. 

Willcock,  Q.C.,  Daniel,  Q.C.,  and  J.  L.  Bird,  for  James  Stott,  supported 
the  motion  on  the  following  grounds: — 1.  That  the  judge  had  improperly 
rejected  evidence  of  want  of  novelty.    2.  That  he  had  improperly  described. 
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as  disreputable,  the  affidavit  sworn  in  the  cause  by  a  witness,  who  at  the  trial 
was  crosB-exaimned.  3.  That  the  judge  had  misdirected  the  jury  in  point  of 
law.  4.  That  the  judge  omitted  to  direct  the  jury  as  to  the  particulars  of 
sunilarity  or  difference  between  the  alleged  invention  of  Weston  and  the  alleged 
prior  invention.  5.  That  the  verdict  was  against  evidence.  They  cited — 
Stead  V.  Willianu  (7  M.  &  G.  840;  2  Web.  126);  Lang  v.  Qisbome  (31  Beav. 
135;  10  W.  R.  638);  Gamble  v.  Kurtz  (3  C.  B.  426);  Stead  v.  AndeTBon  (4 
C.  B.  806):  CaTpenter  v.  Smith  (9  M.  &  W.  300;  1  Websfe.  630.  540);  The 
Houaehai  Company  v.  NeiUon  (1  Webst.  708;  9  CI.  &  Fin.  788). 

Druce ,  for  John  Stott,  the  other  defendant,  took  no  part  in  the  argument. 

Qrove,  Q.C.,  Oiffard,  Q.C.,  T.  Aston,  and  W.  N.  Lawaon,  for  the  plaintifE, 
were  not  called  upon. 

Wood,  V.C,  could  not  put  the  parties  to  the  expense  of  a  new  trial.  Ho 
felt  that  his  refusal  could  not  give  rise  to  any  failure  of  justice.  With  respect 
to  the  alleged  misdirection  to  the  jury  he  must  remark  that  in  his  summing  up 
he  had  adopted  the  expressions  of  the  late  Mr.  Justice  Patteson  in  Jones  v. 
Pearce  (1  Webst.  124),  in  his  statement  of  the  law,  and  he,  the  Vice-chancellor, 
must  confess  that,  until  he  had  had  the  case  in  the  House  of  Lords  {The 
Househ^  Company  v.  NeiUon)  mentioned  to  him,  he  had  thought  that  the 
words  used  in  that  statement  were  plain  enough.  His  Honour  then  referred 
at  some  length  to  the  remarks  of  counsel,  and  of  Baron  Alderson,  in  Carpenter 
V.  Smith,  on  Mr.  Justice  Patteson's  words,  and  to  the  judgments  delivered 
in  the  case  of  The  Househill  Company  v.  Neihon,  and  went  on  to  say  that,, 
in  the  present  case,  the  facts  were  stronger  in  favour  of  the  plaintiff  than 
those  in  the  case  before  Mr.  Justice  Patteson,  and  that  the  alleged  prior 
invention  was  a  mere  experiment,  which  had  been  carried  on  for  some  time> 
but  was  eventually  discarded.  He  considered  that  it  was  impossible  any 
misconception  could  arise  from  the  summing  up;  that  the  House  of  Lords" 
case  did  not  decide  that  tiie  ruling  of  Mr.  Justice  Patteson  was  wrong,  and» 
therefore  that  he  was  not  wrong  in  following  it.  Wit&  respect  to  the  evidence,, 
he  was  perfectly  satisfied  with  the  verdict  of  the  jury.  His  Honour  refused 
the  motion. 

Feb.  12. — ^The  suit  now  came  on  for  hearing. 

WiUcoek,  Q.C.,  Daniel,  Q.C.,  and  J.  L.  Bird,  for  the  defendant. 

The  plaintiffs'  counsel  were  not  heard. 

Wood,  V.C,  said  he  must  grant  the  injunction  prayed.  The  Court  always 
did  so  except  where  a  motion  for  a  new  trial  was  pending.  The  injunction 
must  be  in  the  terms  of  the  first  paragraph  of  the  prayer  of  the  bill,  and  there 
roust  be  a  decree  for  delivery  up  of  the  pulleys  made  in  infringement  of  the 
patent  as  prayed  for  by  the  third  paragraph.  The  plaintiffs  must  have  their 
costs. 


Sale  by  order  of  the  Court — Conditions  of  sale. 

Vendor  and  Pubohasek. — Where  conditions  of  sale  incorrectly  state  the 
effect  of  the  trusts  of  a  reversionary  interest,  the  purchaser  of  that  interest  is 
not  bound  to  accept  the  title. 


Wood,  V.C,  Feb.  10,  1866. 
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This  was  a  summons  adjourned  into  Court  for  the  purpose  of  determining 
whether  a  purchaser  was  bound  to  accept  the  title  to  a  sum  of  stock  under 
the  following  circumstances.  In  the  month  of  June,  18dd,  a  sale  was  advertised 
of  "  a  life  interest  in  the  dividends  arising  from  a  sum  of  5,0001.  New  32. 
per  Gent.  Bank  Annuities,  now  standing  in  the  name  of  1*he  Accountant- 
General  of  the  Court  of  Chancery  in  trust  in  a  suit  of  WilliamB  v.  WUHams; 
and  also  the  reversion  of  the  said  capital  sum  of  5,0001.  Stock  as  within 
mentioned,  which  will  be  sold  by  auction,  pursuant  to  an  order  made  in  the 
above  cause  of  Hadley  v.  Robin$,  and  with  the  approbation  of  his  Honour, 
Vice-Chancellor  Sir  William  Page  Wood,  the  judge  to  whose  court  this  cause 
is  attached. ' '  The  seventh  of  the  conditions  of  sale  accompanying  this 
description  was  (so  far  as  is  necessary  to  be  stated)  as  follows: — 

"  The  interests  now  to  be  sold  as  above  described  are  derived  under  the 
will  of  tiie  late  Mr.  Thomas  Edward  Williams,  who  bequeathed  the  sum  of 
stock  in  question  upon  trusts,  which  (in  the  events  which  have  happened) 
were,  in  eSect,  as  follows: — The  dividends  to  his  daughter,  Mrs.  Maria  Ann 
Hardwick,  for  her  life,  after  her  death  one  moiety  of  the  capital  to  such  of  her 
children  as  shall  survive  her,  provided  (if  sons)  they  attain  twenty-one,  or  (if 
daughters)  they  attain  Uiat  age  or  marry ;  and,  in  default  of  tuck  children,  that 
moiety  to  pass  to  the  itatator't  reaiduary  legatee$." 

The  trusts  of  the  will  of  Mr.  Williams,  so  for  as  tiiey  related  to  tiiis 
reversionary  interest,  were  as  follows: — 

"  As  to  the  sum  of  500i.  3^  per  cent.  Consolidated  Bank  Annuities,  part 
thereof,  in  case  my  said  daughter  shall  he  living  at  the  decease  of  my  said 
vrife  upon  trust  to  pay  the  dividends  interest  and  annual  produce  thereof  into 
the  proper  hands  of  my  said  daughter  for  and  diu*ing  the  term  of  her  natural 
life  free  from  the  debts,  control,  and  interference  of  any  husband  with  whom 
she  may  intermarry.  And  I  direct  that  the  receipt  of  my  said  daughter  and 
her  receipt  alone  shall  be  a  sufficient  discharge  to  my  said  executors  and 
trustees,  and  the  trustees  and  trustee  for  the  time  being  of  this  my  will  for 
the  said  dividends,  interest,  and  annual  produce  of  the  said  sum  of  5,0OOI. 
Consolidated  Bank  Annuities.  And  from  and  after  the  decease  of  my  said 
daughter,  upon  trust  to  pay,  assign,  and  transfer  one  moiety  of  the  said  sum 
of  5,0001.  Consolidated  Bank  Annuities,  unto  and  equally  between  all  and 
every  the  children  and  child  of  my  said  daughter,  living  at  her  decease,  who 
being  a  son  or  sons  shall  attain  the  age  of  twenty-one  years,  or  being  a  daughter 
or  daughters  shall  live  to  attain  that  age,  or  marry  under  that  age,  equally  to 
be  divided  between  such  children,  if  more  than  one,  as  tenants  in  common, 
their  respective  executors,  administrators,  or  assigns.  And  as  to  the  other  or 
remaining  moiety  of  the  said  sxun  of  5,0001.  Consolidated  Bank  Annuities,  and 
the  dividends,  interest,  and  annual  produce  thereof,  from  and  after  the  decease 
of  my  said  daughter,  upon  tmst  to  pay,  assign,  and  transfer  the  same  unto  and 
equally  between  all  and  every  my  sons  who  shall  be  living  at  the  decease  of 
my  said  daughter.  But  in  case  my  said  daughter  shall  die  in  the  lifetime  of 
my  said  wife  without  issue,  then  upon  trust  to  pay,  assign,  and  transfer  the 
whole  of  the  said  sum  of  5,0001.  Consolidated  Bank  Annui^ea  unto  and  equally 
between  all  and  every  my  sons  who  shall  be  living  at  the  decease  of  my  said 
wife.  But  in  case  all  my  said  sons  shall  die  in  the  lifetime  of  my  said  daughter, 
then  upon  trust  to  pay,  assign,  and  transfer  the  whole  of  ihe  said  stun  of 
5,O0OL  Consolidated  Bank  Annuities  unto  my  said  daughter,  or  to  such  person 
or  persons  as  she  shall  direct  or  appoint;  yet  so,  nevertheless,  that  the  said 
sum  of  5,000Z.  Consolidated  Bank  Annuities  shall  be  for  the  sole  and  separate 
use  of  my  said  daughter,  and  shall  not  be  subject  to  the  debts,  control,  or 
engagements  of  any  husband  with  whom  she  may  intermarry."  The 
purchasers,  on  perusing  the  abstract  furnished  by  the  vendors,  made  the 
following  requisition  amongst  others. 

"  The  7th  condition  of  sale  does  not  state  accurately  the  effect  of  Mr. 
Williams's  will,  inasmuch  as  the  5,0001.  stock  is  in  case  all  the  testator's  sons 
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should  die  in  the  lifetime  of  his  daughter,  given  to  her  or  her  appointee,  and 
not  to  bis  sons  as  residuary  legatees." 

Daniel,  Q.C.,  and  Harrison  DaXton,  for  the  purchasers,  contended  that 
construction  of  the  trusts  of  the  will,  set  forth  in  the  7th  condition,  was 
erroneous,  and  that  they  had  a  right  to  rescind  the  contract. 

WiUcock,  Q.C.,  contri. 

Wood,  V.C.,  held  that  the  purchasers  must  be  discharged  from  i^eir 
contnct,  and  that  they  must  have  their  costs. 


[IN  THE  COMMON  PLEAS.] 

Feb.  10.  1866. 

WALTON  V.  THE  LONDON.  BRIGHTON,  AND  SOUTH-COAST  EAHjWAY 

COMPANY. 

14  W.  R.  396;  H.  &  R.  424. 

Contributory  negligence — Leaving  horse  and  cart  unattended. 

Negligence. — The  plainiiff'a  horse  and  cart  were  standing  at  his  shop-door 
unattended,  and  close  behind  them  were  drawn  up  the  defendant's  horse  and 
eart,  aleo  unattended.  The  defendants'  cart  came  into  collision  with  the 
plaintiff's  cart,  and  the  plaintiff's  horse  broke  through  his  shop  window: — Held, 
that  there  was  evidence  of  contributory  negligence  on  the  part  of  the  plaintiff, 
which  the  judge  was  bound  to  leave  to  the  jury. 

1.  In  this  action,  tried  by  jury  in  the  county  court  at  Croydon,  the 
plaintiff  sought  to  recover  compensation  in  damages  from  the  defendants  under 
the  drcumstaiuses  hereinafter  detailed. 

2.  The  plaintiff  is  a  grocer  carrying  on  business  at  a  comer  house  in 
Park-street,  Croydon,  which  is  a  private  street  leading  out  of  High-street. 
The  house  has  a  plate  glass  window,  consisting  of  three  large  panes,  facing 
into  Park-street  on  the  off-side. 

3.  On  the  afternoon  of  the  15th  of  August  last  a  horse  and  cart,  belonging 
to  the  defendants  was  drawn  up  opposite  his  shop  for  the  purpose  of  loading 
goods,  the  head  of  the  horse  being  about  opposite  to  the  centre  of  the  shop 
window. 

4.  The  defendants'  servant  having  occasion  to  go  to  the  shop  on  business, 
drew  up  a  horse  and  van  of  the  defendants',  containing  about  two  tons  weight 
of  goods,  on  the  near  side  of  Park-street,  two  or  three  feet  in  the  rear  of  the 
plaintiff's  horse  and  cart,  and  went  into  the  shop. 

5.  No  person  on  behalf  of  the  plaintiff  was  watching  his  horse  and  cart, 
but  his  foreman  proved  that  he  was  opposite  the  side  window  of  the  shop  at 
the  time  of  the  accident,  and  that  if  the  plaintiff's  horse  had  backed  he  must 
have  seen  it.  No  person  on  behalf  of  the  defendants  was  watching  their 
horse  and  van. 

6.  It  was  proved  that  the  plaintiff's  horse  was  a  young  horse,  about 
four  years  cXd,  and  quiet;  and  that  ihe  defendants*  was  a  quiet  old  horse,  which 
had  long  been  accustomed  to  the  sort  of  work  it  was  employed  on  at  the  time 
of  the  accident. 

7.  No  person  was  called  who  actually  saw  the  circumstances  leading  to 
the  accident,  but  it  was  proved  that  the  plaintiff's  horse  smashed  and  came 
through  the  shop  window,  and  injured  himself  as  well  as  the  plaintiff's  cart 
and  goods. 
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8.  The  evidence  as  to  the  cause  of  the  accident,  which  was  given  by 
the  plaintiff's  foreman,  who  was  standing  at  the  window,  inside  the  shop,  was, 
that  the  plaintiff's  cart  did  not  back,  and  that  on  hearing  a  crash  he  ran  out, 
and  found  that  it  had  not  done  bo,  and  that  he  could  not  get  the  horse  extricated 
until  the  defendants'  carter  had  released  his  horse,  which  had  advanced  to 
tiie  front  of  the  plaintiff's  cart. 

9.  It  was  proved  by  the  plamtiff  that  the  off-wheel  of  his  cart  was  chained 
at  the  time  of  the  accident,  and  that  the  chain  was  taken  off  after  the  accident 
had  happened ;  hut  counter  evidence  was  given  on  the  part  of  the  defendants, 
and  it  was  proved  that  the  hind  part  of  the  plaintiff's  cart  was  injured  on  the 
near-side,  and  that  the  off-shaft  of  the  defendant's  van  was  injured. 

10.  It  was  sworn  to  on  the  part  of  the  defendants,  that  their  van  could 
not  have  moved  forward,  for  no  skidding  of  the  van  was  observable  on  the 
ground,  which  it  was  supposed  would  have  appeared  had  the  van  naoved 
forward,  but  it  was  proved  that  the  kerb  for  a  space  of  two  feet  was  scratched 
on  the  near  side  of  the  street  where  the  defendants'  van  stood. 

11.  The  plaintiff  sustained  injury  to  the  amount  of  351. 

12.  The  counsel  for  the  defendants,  in  addressing  the  jury,  contended 
that  the  plaintiff  had  been  guilty  of  contributory  negligence  and  was  not  entitled 
to  recover,  and  that  he  had  contributed  to  the  accident  by  allowing  his  horse 
to  remain  in  the  street  unattended.  He  also  requested  the  opinion  of  the 
learned  judge  who  was  trying  the  cause  on  the  law  relative  to  contributory 
negligence,  and  the  learned  judge  told  him  that,  in  his  opinion,  he  had  put 
forward  an  extreme  view  of  the  law.  The  learned  judge  then  stated  that  a 
person  could  not  recover  damages  if,  but  for  his  own  negligence  or  that  of  the 
person  who  represents  him,  the  accident  would  not  have  happened,  though 
there  was  negligence  on  the  part  of  the  defendant ;  and  that  negligence  or 
misconduct,  on  the  part  of  the  plaintiff,  does  not  'prevent  him  recovering 
damages  in  cases  where  l^e  negligence  or  misconduct  has  not  been  an 
immediate  co-operative  cause  of  the  injury  complained  of. 

13.  The  learned  judge,  in  summing  up,  stated  to  the  jury  that  the  first 
question  for  them  to  determine  was,  whether  the  defendants'  van  occasioned 
wie  accident  by  running  into  plaintiff's  cart,  and  whether  the  same  was  brought 
about  by  the  negligence  of  the  defendant's  servant ;  and  that  a  question  might 
have  arisen,  under  some  circumstances,  as  to  whether  there  was  contributory 
negligence  on  the  part  of  the  plaintiff.  He  said  that  he  had  no  hesitation  in 
ruling,  on  the  authority  of  Addison  on  Torts,  that  negligence  on  the  part  of 
a  plaintiff  wilt  not  disentitle  him  to  recover  damages,  unless,  but  for  that 
negligence,  the  accident  could  not  have  happened,  nor  if  the  defendant  could, 
by  the  exercise  of  care  on  his  part,  have  avoided  the  consequences  of  the 
ne^^ect  or  carelessness  of  the  plaintiff.  He  further  stated  that  the  plaintiff 
was,  therefore,  entitled  to  damages  if  the  van  ran  into  the  cart;  and  that,  in 
the  present  case,  there  was  no  evidence  of  contributory  negligence  on  the  part 
of  the  plaintiff;  and  that  it  was  occasioned  by  the  negligence  of  the  servant 
in  leaving  the  van,  there  could  be  no  doubt  whatever;  and  the  only  remaining 
question  was  whether  the  defendants'  van  did  run  into  the  plaintiff's  cart, 
the  evidence  as  to  which  was  conflicting.  The  learned  judge  then  reviewed 
the  evidence  given  on  either  side,  stating  that  it  appeared  to  him  not  to  be 
very  material  whether  the  off  wheel  of  the  plaintiff's  cart  was  chained  or  not. 
The  juiy  returned  a  verdict  for  the  plaintiff,  with  861.  damages,  and  judgment 
was  accordingly  given.  The  question  for  the  opinion  of  the  Court  is  whether 
the  learned  judge  was  right  in  so  directing  the  jury. 

Hannen,  for  the  defendants. — The  judge  should  not  have  found,  as  a 
matter  of  law,  that  there  was  no  evidence  of  contributory  negligence,  but  should 
have  left  the  question  to  the  jury.  Suppose  the  damage  had  been  done  to  the 
window  of  some  person  other  than  the  plaintiff,  could  the  plaintiff,  in  answer 
to  an  action  by  such  person,  say  that  his  cart  being  unattended  was  no  evidence 
of  negligence?    lUidge  v.  Goodwin  (6  C.  &  P.  190);  Tuff  v.  Warman  (5  W.  R. 
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685,  2  C.  B.  N.S.  740;  affirmed  in  error,  6  W.  R.  698  ;  6  C.  B.  N,S.  678). 
[Stopped  by  Ibe  Court.] 

Hopwood,  for  the  plaintiff,  contended  that  the  learned  judge  did  not  lay 
it  down  as  a  matter  of  law  that  there  was  no  evidence  of  contributory 
negligence ;  the  whole  summing  up  must  be  talien  together,  and  then  it  would 
be  seen  that  the  judge  was  only  expressing  an  opinion  on  the  evidence.  To 
entitle  the  defendants  to  succeed,  the  negligence  of  the  plaintiff  must  be  the 
proximate  cause,  or  causa  causana  of  the  accident.  See  per  Lord  Campbell 
in  DotoeU  v.  The  General  Steam  Navigation  Company  (8  W.  E.  492,  5  El.  & 
Bl.  195). 

Hiuinen  was  not  called  on  to  reply. 

WiLLBS,  J. — am  of  opinion  that  this  case  must  be  sent  for  a  new  trial, 
but  I  desire  to  say  nothing  as  to  what  would  have  been  the  result  if  the  proper 
question  had  been  left  to  (he  jury,  because  the  expression  of  an  opinion  on 
that  might  perhaps  prejudice  the  fair  trial  of  the  cause.  There  must,  however, 
be  a  new  trial,  becatiae  the  judge  took  on  him  to  decide  a  question  of  fact,  in 
&vour  of  the  plaintiff,  which  should  have  been  left  to  the  jury,  who  were  the 
(mly  proper  tribunal  to  dispose  of  it.  It  is  very  important  that,  in  cases  which 
frequently  occur,  both  in  the  superior  and  in  the  county  courts,  one  general 
rule  shotUd  be  observed,  and  not  one  rule  in  Westminster  Hall  and  another 
elsewhere;  and  especially  is  that  the  ease,  in  questions  of  collision,  where  the 
matter  to  be  determined  is  one  so  peculiarly  for  the  consideration  of  the  jury. 
It  has  often  been  discussed  what  is  the  proper  direction  to  the  jury  in  these 
cases.  Now  tf  there  is  no  evidence  of  negligence  on  the  part  of  lAie  plaintiff,  the 
only  question  is  if  there  was  negligence  on  the  part  of  the  defendant.  If  there 
is  evidence  of  negligence  on  the  part  of  the  plaintiff,  then  the  question  is,  did 
it  cause  or  proximately  or  directly  contribute  to  the  accident.  It  is  obvious  that 
that  is  a  question  which  may  be  put  in  such  a  form  as  to  perplex  a  jury,  and 
the  operation  of  causes  is  a  very  difficult  subject  to  deal  with.  Accordingly,  in 
Tuff  V.  Warman,  the  direction  I  gave  to  the  jury  in  the  case  of  a  collision 
between  two  ships  was  objected  to.  I  am  far  from  saying  that  the  objeclaon 
was  unreasonable;  on  the  contrary,  I  thmk  it  was  very  reasonabfy  made, 
because  I  made  use  of  the  words  "directly  contributed"  instead  of 
"  proxiniately  contributed  "  to  the  accident.  My  ruling  was,  however,  adhered 
to  in  the  Common  Fleas;  there  was  an  appeal  from  tiiat  decision,  and,  after 
very  great  consideration  for  some  time,  the  Court  of  Exchequer  Chamber 
finally  sustained  and  affirmed  the  ruling,  on  the  ground  that,  taking  the  whole 
of  the  summing-up  together,  the  effect  of  it  was  as  stated  in  their  judgment 
in  its  opening  sentences,  and  that  the  jury  could  not  have  been  misled  by  the 
use  of  the  word  "  directly."  In  all  these  cases,  where  there  is  evidence 
negligence  on  the  part  of  the  plaintiff,  the  summing-up  should  be  in  the 
words  of  Wightman,  J.,  in  that  case.  First,  then,  was  there  evidence  of 
negligence  on  the  part  of  the  plaintiff  ?  Secondly,  was  it  such  negligence  as  is 
there  defined  by  the  Court  of  Exchequer  Chamber?  (1)  There  was  the  same 
sort  of  evidence  of  negligence  on  each  side.  It  was  proved  that  the  plaintiff's 
cart  was  drawn  by  a  young  horse,  which  was  quiet;  the  defendant's  van  by 
an  old  quiet  horse,  used  to  the  work;  and  therefore  I  do  not  say  there  was  the 
same  degree  of  negligence.  Both  were  left  in  the  street  with  no  one  to  take  care 
of  them,  and  the  judge  left  it  to  the  jury  that  there  was  undoubted  evidence 
of  negligence  on  the  part  of  the  defendants,  whether  or  not  there  was  any 
evidence  of  negligence  on  the  part  of  the  plaintiff;  and  on  that  evidence  the 
jury  determined.  But,  in  finding  negligence  on  the  part  of  the  defendants,  there 
was  involved  this,  that  there  was  also  evidence  of  negligence  on  the  part  of  the 
plaintiff.  (2.)  If  there  was  evidence  of  negligence  on  the  part  of  the  plaintiff, 
was  it  a  direct  cause  of  the  accident?  What  was  the  proper  question  to  be  left 
to  the  jury?  "  It  appears  to  us  that  the  proper  question  for  the  jury  in  this,  and 
indeed  ia  all  other  cases  of  the  like  kind,  is,  whether  the  damage  was  occasioned 
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entirely  by  the  negligence  or  improper  conduct  of  the  defendant,  or  whether  the 
plaintiff  himself  so  far  contributed  to  the  misfortune,  by  his  own  negligence 
or  want  of  ordinary  and  common  care  and  caution,  that,  but  for  such  negligence 
or  want  of  ordinary  care  and  caution  on  his  part,  the  misfortune  would  not 
have  happened"  (per  Wightman,  J.,  in  Tu^  v.  Warman).  Nothing  can  be 
more  clear  than  that,  or  more  calculated  to  inform  the  jury  of  the  question 
left  for  their  province.  Was,  then,  tiie  summing  up  here  substantially  in 
compliance  wi^  the  law  so  laid  down.  I  think  not,  because  the  judge  told  the 
jury  there  was  no  evidence  of  contributory  negligence  on  the  part  of  the 
plaintiff.  It  is  said  that  he  was  only  expressing  a  strong  opinion  on  the 
evidence,  and  if  that  were  so  there  would,  of  course,  be  no  new  trial.  But 
he  told  them  that  the  first  question  for  them  to  determine  was  whether  the 
defendants*  van  occasioned  the  accident  by  nmning  into  the  plaintiff's  cart,  and 
whether  tiiat  was  brought  about  by  the  negligence  of  the  defendants'  servant, 
leaving  out  the  important  word  in  Tu^  v.  Warman,  "  entirely  "  brought  about 
or  occasioned;  and  then  he  told  tiiem  that  the  question  of  contribut(»y 
negligence  might  have  arisen  under  some  circumstanceB,  but  that  he  ruled 
that  the  plaintiff  might  recover,  unless,  but  for  his  negligence,  the  accident 
could  (or  rather  would)  not  have  happened,  or  imless  the  defendant  could  not, 
by  the  exercise  of  care  on  his  part,  have  avoided  the  consequences  of  the 
plaintiff's  neglect.  With  the  law  so  laid  down  it  is  impossible  to  quarrel. 
But  he  further  stated  that  the  plaintiff  was  entitled  to  damages  if  the  van  ran 
into  the  cart,  and  that  tiiere  was  no  evidence  of  the  contributory  negligence 
on  the  part  of  the  plaintiff.  He  therefore  took  upon  himself  to  decide  if  there 
was  evidence  of  negligence  on  the  part  of  the  plaintiff,  and  did  not  leave  to  the 
jury  whether  tiiere  was  such  negligence  as  that,  but  for  it,  the  misfortune 
would  not  have  happened.  It  follows  that  the  summing  up  was  not  sub- 
stantially in  accordance  with  Tu^  v.  Warman,  and  we  are  bound  to  grant 
a  new  trial.  The  question  of  costs  remains,  and  we  wish  to  say  that  the 
defendants  should  have  the  costs  of  this  appeal  in  the  event  of  t^eir  succeeding 
on  the  new  teial.  In  the  other  event  there  will  be  no  costs  of  the  appeal  on 
either  side. 

Keating,  J. — I  am  of  the  same  opinion.  We  should  not  look  too  closely 
at  the  summing-up  of  the  judge,  but  I  cannot  read  his  statement  without 
seeing  that  it  substantially  withdrew  from  the  jury  the  question  whether  there 
was  such  contributory  negligence  on  the  part  of  the  plaintiff  as  that  without  it 
the  accident  would  not  have  happened.  It  is  clear  that  he  did  withdraw 
the  question,  and  did  so  advisedly.  It  appears  to  me  that  there  clearly  was 
evidence  of  such  contributory  negUgenoe  on  the  part  of  the  plaintiff.  I  cannot 
say  what  effect  it  might  have  had,  or  will  hereafter  have,  on  the  jury,  but  I 
cannot  for  a  moment  doubt  that  there  was  such  evidence  to  go  to  them. 

MoKTAOUB  Smith,  J. — I  have  only  heard  the  argument  for  the  plaintiff, 
but  I  agree  with  the  rest  of  the  Court. 

Judgment  for  the  defendantt. 


[Probate.] 
Feb.  20,  1866. 
In  the  goods  of  W.  0.  BBADLEY  {deceased). 
14  W.  R.  409. 

Grant  of  administration  to  creditor  passing  over  next  of  kin-^Admimstra- 
iion  suit  in  chancery  pending — Statute  20  &  21  Vict.  c.  77 — Practice. 

Will. — Where  the  estate  of  deceased  was  insolvent  and  the  subject  of  a 
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tuii  for  administration  in  chancery,  but  which  was  suspended  by  the  death  of 
administratrix,  and  could  not  be  proceeded  with  without  the  appointment  of 
an  admimstratoT  by  this  Court;  and  it  appeared  that  the  children  of  deceased 
vrere  all  minors  except  one,  and  he  was  in  New  Zealand,  and  the  solicitors  for 
the  family  had  intimaied  that  none  of  the  children,  or  any  one  on  their  behalf, 
would  take  out  administraiiim. 

The  Court,  on  an  application  to  grant  administration,  under  the  13th 
section  of  the  Probate  Act,  to  a  creditor  who  had  proved  his  debt  in  the 
administration  suit,  declined  to  grant  administration  until  the  children  should 
he  cited,  and  the  particulars  of  the  debt,  as  well  as  of  the  estate  of  deceased, 
brought  before  the  Court  by  affidavit. 

This  was  an  application  by  a  creditor  of  the  estate  of  the  deceased  for 
letters  of  administration  to  be  granted  to  him,  under  the  73rd  section  of  the 
Probate  Act,  1857  (20  &  21  Vict.  c.  77). 

The  deceased,  William  Orton  Bradley,  died  on  the  3rd  of  August,  1860, 
leaving  a  will,  dated  2dth  August,  1855,  by  which  he  appointed  his  wife, 
Susannah  Bradley,  his  sole  executrix,  and  universal  legatee  in  trust,  and 
residuary  legatee  (beneticially)  for  Ufe,  and  on  her  death  substituted  tiieir 
children  as  residuary  legatees;  but  in  case  there  should  be  no  child  living  at 
her  death,  then  he  substituted  her  his  residuary  legatee  absolute^. 

Susannah  Bradley  died  in  the  testator's  lifetime,  and  he  himself  died  a 
widower,  without  having  revoked  or  altered  his  will,  and  leaving  six  children, 
all  minora.  He  died  on  the  3rd  of  August,  1860,  and  on  the  30th  of  October 
in  the  same  year  letters  of  administration  with  the  will  annexed  of  the 
personal  estate  and  effects  of  the  deceased  were  granted,  at  the  Durham 
District  Registry,  to  Mary  Bradley,  the  grandmother,  and  one  of  the  next  of 
kin  of  the  minors,  for  their  use,  and  until  one  of  them  should  attain  twenty-one 
years.  Mary  Bradley  died  on  the  3rd  of  July,  1865,  and  thereby  the  letters 
of  administration  expired,  and  on  the  13th  of  August  following  the  eldest  child 
attained  his  majority,  but  did  not  apply  for  a  grant  of  administration.  He 
then  resided,  and  still  resides,  in  New  Zealand. 

About  six  months  after  the  grant  of  letters  of  administration  to  Mary 
Bradley,  an  uncle  of  the  minors,  Bichard  Holland  Bradley,  acting  as 
the  next  friend  of  one  of  them,  caused  a  summons  to  issue  out  of  Chancery, 
calling  on  the  administratrix  to  shew  cause  why  an  order  for  the  ad- 
ministration of  the  personal  estate  of  the  deceased  should  not  be  made, 
and  an  order  for  the  administration  was  made  accordingly,  and  the 
proceedings  under  it  were  pending  at  the  time  of  Mary  Bradley's  death,  but 
by  that  event  they  were  suspended,  and  according  to  the  practice  of  the 
Court  of  Chancery  no  further  steps  can  be  taken  till  an  administrator  is 
appointed.  The  estate  is  insolvent,  and  the  present  applicant  proved  his  debt 
in  the  administration  suit  above-mentioned.    Under  these  circumstances 

A.  F.  Jackson  moved  the  Court  to  grant  letters  of  administration  of  the 
estate  of  deceased  to  the  applicant  under  the  73rd  section  of  the  Probate  Act, 
which  provides,  infer  ah'a,  that  where  it  shall  appear  to  the  Court  to  be  neces- 
sary or  convenient,  by  reason  of  the  insolvency  of  the  estate  of  the  deceased, 
or  for  any  other  reason,  it  shall  be  lawful  for  the  Court  to  appoint  some  other 
person  as  administrator  of  the  personal  estate,  than  the  person  who,  if  the 
Act  had  not  passed,  would  have  been  entitled  to  a  grant  of  administration  of 
the  personal  estate.  He  read  affidavits  shewing  that  the  eldest  and  second 
sons  of  deceased  are  permanent  residents  in  New  Zealand  and  Calcutta, 
respectively,  and  that  the  third  child,  a  daughter  nineteen  years  of  age,  also 
resides  in  New  Zealand.  It  was  also  shewn  that  the  other  three  children 
aged  fourteen,  twelve,  and  ten  respectively,  are,  the  two  former  in  the  Boyal 
Asylum  of  St.  Ami's  Society,  Brixton,  and  the  latter  at  Bancroft's  schoial. 
Mile-end-road,  London.  Couiwel  read  a  clause  in  the  affidavit  of  l^e  applicant, 
stating  his  belief  that  it  was  not  the  intention  of  any  child  of  the  deceased. 
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or  any  other  person  on  their  behalf,  to  take  out  admmislaration  of  bis  estate, 
and  that  his  reason  for  that  belief  was  information  to  that  effect  received  from 
Messrs.  Beirouz  &  Broroehead,  the  solicitors  for  the  uncle  in  the  adroinis- 
tration  suit  and  the  confidential  advisers  of  the  family.  The  case,  therefore, 
would  come  under  the  73rd  section  of  the  Act  20  &  21  Vict.  c.  77. 

Sir  J.  P.  Wilde. — The  application  cannot  be  granted  on  these  facts.  I 
cannot  act  on  that  clause  of  the  applicant's  affidavit  that  he  believes  it  is  not 
the  intention  of  any  child  of  the  deceased,  or  any  other  person  on  their  behalf, 
to  apply  for  a  grant  of  administration.  There  must  be  something  more 
definite  than  this  brought  before  the  Court.  On  any  future  application,  the 
eldest  son  and  other  children  should  be  cited,  and  all  particulars  of  the 
creditor's  claim  and  of  the  extent  of  the  estate  of  deceased  must  be  sworn  to. 


Petition  under  Legitimacy  Declaration  Act — Pogtponemeni  of  trial — 
Orounds  for — Affidavit  that  further  information  is  likely  to  be  obtained. 

Husband  ahd  Wife. — Where,  on  an  application  for  the  pogiponement  of 
a  trial  by  the  Aiiomey 'General j  hie  a^^davit  stated  thai  ovrtain  doovmente 
tUready  in  hia  poesestion  were  Ukely  to  lead,  on  inquiry,  to  further  information. 

The  Court  granted  the  appUcaUon  on  ihi$  ground. 

This  was  a  petition  under  the  Legitimacy  Declaration  Act  to  establish 
the  marriage  of  Henry  Frederick,  Duke  of  Cumberland,  with  Olive  Wilmot, 
in  1767,  and  that  the  Princess  OHve  of  Cumberland,  mother  of  the  petitioner, 
was  the  issue  of  such  marriage.  In  1859  the  petitioner  filed  a  petition  in  the 
Court  praying  for  a  declaration  of  the  marriage  of  the  said  Olive,  her  mother, 
with  Mr.  John  De  Serres,  her  father,  and  that  the  petitioner  was  the  issue 
of  that  union. 

That  petition  came  on  for  hearing  in  1861,  when  a  decree  was  made  as 

prayed. 

The  present  petition  was  filed  on  the  4th  August,  1865,  the  Attorney- 
General  having  had  the  required  previous  notice.  The  Attorney-General, 
by  way  of  answer,  merely  left  the  petitioner  to  prove  her  case;  to  which 
the  petitioner  replied  in  like  form  on  7th  September,  1865.  On  the  7th 
November  following,  the  petitioner  appUed  for  leave  to  have  the  causfe  set 
down  for  trial  by  special  jury  (see  14  W.  E.  17),  which  application  was 
granted,  the  Attorney- General  being  ordered  to  amend  his  pleadings  by  adding 
a  formal  traverse  so  as  to  raise  the  issue  for  the  jury.  This  was  done  on  the 
23rd  November,  and  the  petitioner  replied  on  the  25th  November.  On  the 
27th  January,  1866,  the  Court  fixed  the  28th  February  for  the  trial. 

Bourke,  for  the  Attorney-General  now  moved  for  an  adjournment  of  the 
case  until  the  next  sitting  of  the  Court.  Though  affidavits  had  been  filed  on 
the  part  of  the  Attorney-General,  he  submitted  that  the  mere  application  of 
Hie  Grown  was  a  sufficient  reason  for  granting  an  adjournment.    He  cited 


Application  refused. 


[DIVOBGB  AND  MATRIMONIAL.] 


Feb.  20,  1666. 
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14  W.  B.  409. 
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Je$sop  V.  Jessop  (9  W.  R.  640;  30  L.  J.  P.  &  M.  194).  The  Judge-Ordinary 
in  that  case  observed:  "  The  Court  of  Queen's  Bench  held,  some  years  ago, 
that  faith  was  to  be  placed  in  the  statements  of  the  Attorney-General.  When 
Sir  C.  Wetherell  was  Attorney- General,  he  applied,  on  behalf  of  the  Crown, 
for  a  trial  at  bar,  Lord  Tenterden,  C.J.,  asked — '  On  what  ground?  '  The 
reply  was — '  On  the  ground  that  the  Attorney -General  asks  it;'  and  the  appli- 
cation was  granted."  [The  Jvdoe-Ordinary. — ^There  are  many  cases  in  the 
Exchequer  where  the  prerogative  was  carried  as  high  as  anywhere,  but  it  is 
Tery  questionable  whether  they  go  the  length  of  saying  that  a  trial  should  be 
adjourned  on  the  imsupported  application  of  the  Attorney -General.  But  that 
question  need  not  be  raised,  and  I  need  not  decide  it,  as  you  have  an  aflBdavit 
in  Court.  1  He  then  read  the  affidavit  of  Rowcliffe,  solicitor  to  the  Attorney- 
General.  It  stated  that  he  had  been  in  constant  communication  with  the 
Sohcitor  to  the  Treasury  ever  since  the  25th  November  last,  and  that  several 
hundred  documents,  bearing  upon  the  case,  had  been  got  together  at  the  end 
of  January,  which  it  was  impossible  to  digest  in  time  for  trial;  and  that  the 
Attorney-General  advised  that  facts  affirmative  and  negative,  with  reference 
to  several  persons  and  events,  from  the  year  1767  downwards,  should  be 
obtained,  and  that  it  was  necessary  for  this  purpose  that  the  trial  should  be 
adjourned. 

J.  W.  Smith,  Dr.  {D.  M.  Thomas  witii  him),  for  the  petitioner. — This 
application  is  unnecessary,  because  the  affidavit  upon  the  o^er  side  does  not 
state  when  the  documents  were  fotmd,  but  only  that  they  were  not  got 
tc^ther  till  the  end  of  January.  It  does  not  state  that  they  are  material  and 
necessary  to  be  produced  on  the  part  of  the  respondent,  or  even  that  there 
is  any  intention  to  adduce  them.  Nor  is  there  any  statement  of  the  nature 
of  the  documents,  so  as  to  enable  the  Court  to  form  any  opinion  as  to  whether 
they  might  be  necessary.  The  affidavits  of  the  petitioner,  and  of  her  attorney, 
explain  that  the  documents  stated  to  be  in  the  hands  of  the  Solicitor  of  the 
Treasury  axe  petiticms  to  tiie  Crown  by  the  petitioner  and  her  motiier,  accom- 
panied by  copies  of  certain  certificates  and  other  docuxqents  on  which  she 
relied,  and  it  was  thus  that  the  many  hundred  documents  sworn  to  by 
Bowcliffe  were  made  up.  [The  Judge-Ohdinasy. — ^You  have  sufficiently 
explained  that.  Turn  your  attention  to  the  next  paragraph  of  the  affidavit.] 
The  next  paragraph  merely  shews  that  evidence  about  the  pedigree  is  thought 
necessary  by  the  respondents;  but  it  was  their  duty  to  have  got  this  before 
now.  The  petition  was  filed  in  August,  the  replication  in  September,  and 
the  amended  issue  was  only  delayed  imtll  the  25th  November  by  the  laches 
€i  the  Attorney-General.  A  much  longer  time  is  given  to  the  Attorney- 
General  in  this  case  than  a  defendant  would  have  in  trespass  or  ejectment 
invc^ring  the  same  points  and  much  longer  documentary  evidence.  Moreover, 
the  Attorney -General  had  one  month's  notice  before  petition,  and  this  appli- 
cation is  njade  only  a  week  before  the  day  fixed  for  trial,  and  the  Attorney- 
General  cannot  be  entitled  to  any  indulgence. 

Wilde,  J.O. — ^Assuming  that  the  proceedings  in  1861  called  the  attention 
of  the  Attorney-General  to  the  first  step  in  the  pedigree,  and  that  he  had 
some  general  notion  as  to  the  natiu*e  of  the  claim  before  this  application,  as 
indeed  he  and  the  public  are  likely  to  have  had,  I  am,  nevertheless,  bound  to 
grant  this  application  for  delay  in  a  case  of  this  public  importance.  It  is 
desirable  that  when  the  cause  is  tried  it  should  be  tried  once  for  all.  I  feel 
that  I  cannot  disregard  that  clause  in  the  affidavit  of  the  Attorney- General 
where  he  states  that  it  is  extremely  desirable  that  certain  evidence  should  be 
obtained,  and  that  if  this  delay  is  granted  it  is  likely  that  certain  documents 
alr^uly  in  his  possession  will  lead  to  the  obtaining  of  such  evidence.  I  quite 
concur  that  such  evidence  is  very  desirable,  and  although  it  has  been  strongly 
urged  that  the  delay  sought  for  is  a  hardship  to  the  petitioner,  yet  the  Court 
cannot  lose  sight  of  the  fact  that  although  the  petitioner  obtained  a  decree 
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in  1861  to  the  effect  that  her  father  and  mother  were  duly  married  and  that 
she  was  the  issue  of  that  marriage,  yet  she  has  dcme  nothing  for  a  period  of 
over  four  years.  [Smith,  Dr, — l%at  can  be  explained.]  It  is  unnecessary, 
as  I  ground  my  decision  on  the  clause  of  the  Attorney-General's  affidavit 
already  adverted  to.    I  consider  that  I  am  bound  to  grant  the  appUcation. 

Application  granted. 


[ADMIRALTY.] 

Nov.  7,  Deo.  6,  1866. 
THE  "  BAHIA." 
14  W.  R.  411;  L.  B.  1  A.  &  E.  16;  11  Jur.  N,S.  1008. 
Coata  of  detaining  a  witnet*. 

Shipping. — The  expenaee  of  detaining  a  witness  not  allowed  when  it 
cannot  be  shewn  that  such  detention  was  necessary  to  eneuTe  his  attendance 
to  give  evidence,  nor  where  his  detention  was  for  some  other  purpose,  such 
as  to  watch  the  proceedings  in  the  suit,  Ac. 

This  case  was  originally  one  of  damage  to  goods,  and  this  was  a  motion 
on  the  part  of  the  defendants  to  review  the  registrar's  taxation  of  a  single 
item  in  the  defendants'  bill  of  costs. 

Brett,  Q.C.,  and  V.  Lushingtony  for  the  defendants. 

E.  C.  Clarkson,  for  the  plaintiffs. 

Dec.  5. — Dr.  Lushinoton. — In  this  case  I  have  to  consider  the  validity 
of  an  objection  taken  by  the  defendants  to  the  taxation  of  s  single  item  in 

their  proctor's  bill  of  costs.  The  bill  contained  a  claim  of  4671.  lOs.  for  the 
detention  and  hotel  expenses  of  a  witness  for  twenty-one  and  a-quarter  months 
— the  twenty-one  and  a-quarter  months  being  calculated  from  the  14th  March, 
1863,  the  date  of  the  institution  of  the  cause,  to  the  20th  December,  1864, 
one  week  after  the  delivery  of  the  judgment.  The  witness  was  the  master 
of  the  Bahia,  Captain  Dugas;  he  was  never,  in  fact,  called,  but  the  defendants 
maintained  that  he  was,  nevertheless,  properly  detained  as  a  necessary  witness, 
and  that  the  charge  of  4671.  10s.  was  a  reasonable  charge  for  such  detention. 
The  registrar,  however,  disallowed  the  claim  altogether;  but  finding  that  the 
master  had  attended  in  court  at  the  hearing,  to  give  evidence  if  necessary, 
thought  it  fair  to  allow  for  the  expense  of  such  attendance  at  the  same  rate 
as  would  be  usual  in  the  case  of  a  witness  of  the  same  position  reasonably 
brought  to  London  from  Bamsgate  and  attending  the  court  for  two  or  three 
days,  or  as  would  have  been  allowed  to  the  master  himself  if  he  had  come  up 
for  examination  before  an  examiner.  It  is  against  this  decision  that  ihe 
defendants  now  appeal.  The  practice  at  common  law,  in  circumstances  like 
those  of  the  present  case,  seems  to  be  well  settled.  If  a  party  entitled  to  his 
costs  claims  costs  for  the  detention  of  a  witness,  a  striot  8<n>utiny  is  made  to 
ascertain  that  the  witness  is  a  necessary  witness,  and  was  detained  because 
his  detention  was  the  necessary  means  of  securing  his  attendance.  If  it 
appears  that,  though  a  witness,  he  was  really  detained  for  another  purpose 
(as,  for  instance,  to  watch  the  proceedings),  his  expenses  will  not  be  sJlowed. 
Still,  if  it  be  proved  that  the  witness's  attendance  was  required,  and  that 
his  detention  was  necessary  to  secure  it,  the  expenses  of  his  detention  will 
be  recoverable  as  part  of  ^e  costs  in  the  suit — Mount  v.  LarTdns  (8  Bing. 
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195),  Berry  v.  Pratt  (1  B.  A  C.  276),  Howes  v.  Barber  (18  Q.B.  588),  Dowdell 
V.  ^u«tralian  Boyal  Mail  Steam  Navigation  Company  (2  W.  E.  554;  3  El.  &  Bl. 
(02).  The  first  questicm  is,  therefore.  Was  the  master  a  necessary  witness? 
The  master  was  not,  in  the  event,  called  on  to  give  evidence  at  aU,  and  the 
cause  did  not  turn,  as  it  happened,  upon  ai^  issue  of  fact.  Still,  this  was 
a  suit  against  the  vessel  in  respect  of  the  detention  of  the  cargo.  In  such  a 
case,  the  master  can  hardly  fail  to  be  a  necessBry  witness ;  and  the  counsel 
for  the  defendants,  it  appears,  so  considered  him,  and  I  do  not  understand 
that  this  was  questioned  by  the  registrar.  It  may,  therefore,  be  assumed  by 
the  Ckiurt.  The  next  point  is,  was  it  necessary  to  detain  the  master  to  secure 
his  evidence?  The  Eegistrar,  I  apprehend,  was  of  opinion  that  the  cause  of 
die  master's  detention  was  not  that  be  should  give  evidence  in  this  court. 
The  master  was,  indeed,  detained  at  Bamsgate  during  the  whole  continuance 
of  the  cause  in  this  court,  from  first  to  last;  but  then  the  beginning  of  the 
period  of  his  detention  was  not  coincident  with  the  beginning  of  the  cause, 
nor  the  end  with  the  end.  His  detention  began  on  the  arrival  of  the  vessel, 
several  weeks  before  her  arrest,  and  lasted  many  months  after  the  delivery 
of  the  judgment.  The  Registrar  was  also  of  opinion  that  there  were  reasons 
for  holding  the  French  litigation  to  have  been  the  cause  of  the  master's  deten- 
tion. The  vessel  itself  was  at  Ramsgate,  and  it  was  greatly  to  the  interest 
of  her  owner  that  she  should  remain  there,  for  the  master  had,  on  the 
2Dd  February,  1863,  executed  a  deed  of  abandonment  of  her;  but  by  the 
French  law  this  was  not  complete  until  a  proper  certificate  had  been  given  of 
the  unnavigabiUty  of  the  vessel.  The  underwriters,  however,  disputed  the 
abandonment,  wanted  to  remove  the  vessel  to  Dunkirk,  and,  in  consequence, 
the  Consul-General  of  France  had  prohibited  the  Vice-Consul  from  giving  the 
certificate.  Until,  therefore,  the  question  as  to  the  validity  of  abandonment 
was  concluded  by  the  decree  of  the  Court  of  Cassation — not  delivered  until 
March  22nd,  1864 — it  was  still  an  open  question  whether  the  vessel  remained 
the  property  of  her  original  owner,  or  had  passed  to  the  imderwriters,  and, 
consequently,  whether  Captam  Dugas,  as  being  in  the  service  of  the  owner, 
vas  still  master  of  her.  The  Begistrar  thou^t  that,  under  these  circum- 
atances,  it  would  he  natural — and  I  agree — that  the  master  should  remain 
with  the  vessel,  watching  the  progress  of  affairs,  and  that,  if  the  abandonment 
was  declared  invalid,  he  should  resume  command;  and  this  is  what  he  actually 
did.  He  never  ceased  to  be  master;  he  never  did  leave  the  vessel;  and, 
finally,  he  navigated  her  from  Ramsgate  to  her  original  port  of  destination, 
Dunkirk.  Such  seem  to  have  been  the  reasons  on  which  the  Registrar  acted ; 
and,  certainly,  they  are  entitled  to  great  weight.  But,  on  the  other  hand, 
what  vas  there  in  the  French  litigation  with  the  underwriters  which  rendered 
necessary  the  master's  presence  at  Ramsgate?  The  place  of  that  litigation 
was  not  at  Ramsgate,  nor  in  England,  but  in  France.  Again,  the  vessel  was 
out  of  the  control  of  the  master,  if  not  immediately  upon  the  execution  by 
bim  of  the  deed  of  abandonment,  at  all  events  after  the  vessel  was  placed 
under  arrest  by  this  Court.  The  Master  was  free  to  leave  the  vessel.  He 
was  a  seafaring  man,  and  his  home  was  in  France.  What  was  there  to 
prevent  his  leaving  these  shores,  and,  in  the  regular  course  of  his  profession, 
taking  charge  of  another  vessel  to  distant  seas?  How  could  his  evidence  be 
secured  unless  he  was  expressly  detained  for  the  purpose  of  giving  it  ?  I  may 
add  to  these  considerations  the  fact  that  Mr.  "Weber  has  distinctly  deposed 
that  he  was  detained,  and  detained  solely  in  order  to  give  evidence-  If  so 
detained,  it  makes  no  matter  that,  during  his  detention,  he  came  up  to  town 
from  time  to  time  to  give  instructions  to  the  proctor;  although,  if  his  deten- 
tion had  been  only  for  the  purpose  of  enabling  him  to  conduct  the  cause,  the 
mere  fact  that  he  also  gave  evidence  would  certainly  be  no  ground  for  applying 
for  the  expenses  of  his  detention.  For  these  reasons  I  cannot  agree  with'  the 
Begistrar,  who  disallowed  the  Master's  claim  altogether.  I  think,  upon  the 
whole,  that  it  was  necessary  to  detain  him  in  order  to  secure  his  evidence. 
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and  that  his  bemg  also  occupied  in  the  concerns  of  tihe  ship  does  not  entirely 
destroy  the  claim. 

There  remains,  therefore,  the  question  of  quantum.   1  consider  this  claim 

exorbitant.  It  is  at  the  rate  of  221.  per  month,  the  master's  wages  on  board 
ship  being,  exclusive  of  provisions,  only  61.  per  month.  I  think  the  equity 
of  the  case  is  to  disallow  all  claim  for  wages,  as  the  master  was  engaged  in 
the  affairs  of  the  ship,  but  to  make  a  moderate  allowance  for  subsistence. 
The  period  of  detention  claimed  for  is  too  long.  In  July,  1864,  when  the  case 
was  ripe  for  hearing,  the  defendants,  to  suit  their  own  convenience,  had  the 
hearing  put  off  till  the  November  Term.  I  consider  that  the  master  cannot 
claim  for  detention  for  this  interval.  Upon  the  whole,  I  shall  allow  the 
defendants  a  sum  which  I  think  adequate  to  meet  the  necessary  expenses  of 
the  master's  maintenance,  from  the  arrest  of  the  vessel  on  March  13,  1863, 
to  July,  18C4,  when  the  defendants  applied  to  have  the  cause  put  off.  I  fix 
this  sum  at  11.  per  week.  I  can  give  no  costs,  the  claim  which  was  made 
being  exorbitant. 


"Will — Conttruetion — CoeU . 

Will. — A  reaiduary  legatee  has  a  right  to  institute  a  suit  where  the  estate 
it  considerable,  and  it  is  uncertain  whether  there  will  be  a  residue  or  not. 

This  cause  came  on  for  further  consideration. 

The  testator  by  his  will  left  a  legacy  of  500Z.  to  his  wife.  By  a  codicil 
to  his  will  he  directed  that  in  case  his  widow  should  require  a  larger  principal 
sum  than  he  had  left  her  by  his  will,  his  trustees  should  pay  her  a  sum  of 
money  up  to,  and  not  exceeding,  3001.,  "  making  altogether  1,000{.  I  hare 
given  her  by  this  my  will." 

The  question  in  the  suit  was  whether  the  wife  took  5001.  or  8001.  under 
the  codicil,  on  which 

Pearson,  for  the  widow,  cited  Milner  v.  Milner  (1  Ves.  106),  and  Jordan 
V.  Fortescue  (10  Beav.  250).  On  the  question  of  costs  he  contended  that  the 
plaintiff,  who  was  only  a  possible  residuary  legatee,  in  the  event  of  his 
Biu*viving  the  testator's  widow,  was  not  ^titled  to  his  oosta,  especially  as, 
if  the  widow  took  5001.  under  t^e  codicil,  there  would,  in  foot,  be  no  residue — 
Otley  V.  Oilbey  (8  Beav.  602). 

Southgate,  Q.C.,  and  Everitt,  for  the  plaintiff. 

LoBD  BoHiLLY,  M.R. — The  plaintiff  is  entitled  to  his  costs.  He  had  a 
clear  right  to  institute  a  suit  for  the  administration  of  the  testator's  estate, 
which  was  considerable.  Moreover,  here  there  is  a  surplus,  as  I  must  hold 
that  the  widow  oniy  takes  3001.  under  the  codicil;  to  hold  otherwue  would 
be  to  change  a  8  into  a  5. 


RoMiLLY,  M.R.,  Feb.  9,  1866. 


In  re  SIMMOND'S  ESTATE.   MORGAN  v.  MIDDLEMISS. 


14  W.  B.  414. 
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RoMiLLY,  M.R.,  March  10,  1866. 
BINGHAM  V.  KING. 
14  W.  E.  414. 

Mortgage — Sale  under  -power — Fund  in  court — Petition  /or  -payment  by 
puisne  mortgagees — Foreclosure  suit. 

Mortgage. — A  first  mortgagee  sold  under  a  power,  and,  after  deducting 
his  debt,  itc,  paid  ike  balance  into  court.  On  the  petition  by  a  puisne  mort- 
gagee to  have  kia  debt,  interest,  and  costs  paid  to  him  out  of  the  fund,  the 
order  waa  made  without  an  account  being  directed. 

In  a  suit  for  the  administration  of  an  intestate's  estate,  part  of  which  was 
subject  to  a  mortgage,  the  mortgagee,  who  was  a  party  to  the  suit,  sold  the 
mortgaged  property  under  a  power  of  sale  contained  in  the  mortgage  deed; 
and  after  deducting  from  the  proceeds  of  the  sale  the  amount  due  for  principal, 
interest,  and  costs,  paid  the  balance  into  court. 

Subsequently  to  the  death  of  the  intestate,  and  before  the  sale  in  question, 
luB  heir-at-law  and  sole  neztof-kin,  who  had  taken  out  adnunistration  to  his 
estate,  further  charged  the  mortgaged  property  with  two  puiane  mortgages  in 
favour  of  persons  who  were  not  parties  to  the  suit. 

This  was  a  petition  by  the  puisne  mortgagees  for  payment  out  of  the 
fund  in  court  of  their  respective  debts,  interest,  and  costs,  the  respective 
amounts  of  which  were  verified  by  affidavit. 

The  petitioners  alleged  that,  at  the  time  when  they  advanced  the  money 
on  their  securities,  they  were  informed  that  their  mortgagor  was  the  intestate's 
heir-at-law  and  administrator ;  and  that  they  had  no  notice  of  any  debts  of 
tiie  intestate  then  owing;  and  submitted  that  their  securities,  were  as  to  the 
real  estate,  prior  to  such  debts,  if  any. 

Jessel,  Q.C.,  and  Burtt,  for  the  petitioners. 

A.  O.  Marten,  for  the  other  creditcors  of  the  intestate,  opposed  the 
petition,  contending  that  it  was  a  petition  in  the  nature  of  a  foreclosure  suit, 
sod  that  the  only  order  that  ought  to  be  made  on  it  should  be  to  direct  the 
usual  mortgage  account  to  be  t^en ;  and  that,  at  all  events,  the  oosta  ou^t 
to  be  subject  to  taxation. 

LoKD  KoHiLLY,  M.B. — In  this  case  the  amount  of  debt  and  interest  due 
has  been  verified  by  the  affidavit  of  the  petitioner,  and  the  respondent  has 
not  disputed  the  amount.  Moreover,  the  property  has  been  sold  under  tbe 
power  in  the  first  mortage  deed,  and  the  fund  paid  into  court,  which  distin- 
guishes this  case  frcHtn  that  of  a  foreclosure  suit.  The  order  must  be  made, 
but  not  be  acted  upon  for  a  fortnight,  to  give  the  other  creditors  of  the 
intestate  time  to  contest  the  account,  jf  so  advised.  The  costs  are  of  course 
subject  to  taxation. 


KiNDERSLEY,  V.C.,  Feb.  17,  19,  1866. 

Re  PORTSMOUTH,  PORTSEA,  AND  GOSPORT  BANK. 
HORSEY'S  CASE.    HELBY'S  CASE.    STOKES'S  CASE. 

14  W.  E.  417;  L.  R.  2  Eq.  167;  14  L.  T.  47. 

Joint-stock   company  —  Winding-up  —  Contributory  —  laabiUty  nottoith- 
ttanding  transfer — Balance-sheet — Statute  of  Limitations. 

Company. — It  waa  provided  by  the  deed  of  settlement  of  a  joint-stock 
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company  that  whenever  shares  should  be  forfeited  or  properly  transferred  to 
a  new  holder,  the  transferror  should  he  exonerated  from  previous  liability  in 
respect  of  such  shares,  provided,  nevertheless,  that  nothing  in  the  clause 

contained  should  extend  to  release  him  from  his  pToportion  of  loss  sustained 
by  the  company  up  to  the  transfer.  Also  that  the  directors  should,  half-yearly , 
at  meetings,  produce  a  balance-sheet  accompanied  by  a  report.  The  directors 
never  furnished  any  balance-sheet,  but  did  produce  reports,  which  were  false. 
The  company  was  ordered  to  be  wound  up.  One  shareholder  had  transferred 
his  shares  five  years  before  the  winding-up  order;  another  nine  yearSt  and 
another  twenty-three  years  before  such  order. 

Held,  that  the  clause  of  exoneration  did  not  release  these  shareholders, 
but  that  he  whose  transfer  was  dated  twenty-three  years  before  the  date  of 
the  winding-up  was  entitled  to  be  absolved  by  the  general  operation  of  the 
Statute  of  Limitations.  Also  that  the  liability  of  those  who  were  liable  was 
limited  to  the  time  previous  to  their  transfers.  Also  that  the  obligation  on 
the  directors  to  produce  a  balance-sheet  was  imperative,  hut  as  to  the  report 
optional.    Costs  out  of  the  estate. 

This  was  an  adjourned  summons,  the  object  being  to  put  Mr.  Horsey, 
Mr.  Helby,  and  Mr.  Stokes  upon  the  list  of  contributories  in  the  winding-up 
of  this  company,  which  was  formed  on  5th  April,  1839,  with  a  deed  of  settle- 
ment of  that  date. 

Samuel  Horsey  was  the  holder  of  five  shares,  by  deed  of  toansfer,  signed 
by  two  directors,  and  dated  let  October,  1889,  which  he  transferred  to 

C.  Price,  in  February,  1842,  "William  Helby  was  the  holder  of  five  shares, 
by  a  deed  of  transfer  of  the  first- mentioned  date,  which  he  transferred  to 
Joseph  Blake,  in  August,  1859;  and  William  Stokes  was  the  holder  of  fifteen 
shares,  by  a  deed  of  transfer  also  of  the  first-mentioned  date,  which  he  trans- 
ferred to  the  company  in  February,  1866,  having  received  dividends  on  them 
in  the  meantime. 

The  clauses  of  tiie  deed  of  settlement  more  immediately  bearing  upon 
the  question  at  issue  were  the  26th,  37th,  and  the  48th.  The  26th  was  as 
follows : — "  Whenever,  by  any  means  whatsoever,  any  shares  shall  have 
become  forfeited,  or  shall  be  duly  and  validly  transferred  to  a  new  holder, 
then,  and  in  such  case,  and  not  before,  the  responsibility  of  the  previous 
holder  as  a  member  of  the  company  in  respect  of  such  shares  shall,  so  far  as 
the  law  will  in  that  behalf  allow,  cease  and  determine,  and  such  previous 
holder  shall  be  exonerated  and  released  from  all  subsequent  claim  and 
demand,  obligation,  and  liability  in  respect  of  the  same  shares,  and  from  all 
future  observance  and  performauce  of  the  covenants,  conditions,  and  agree- 
ments contained  in  the  deed  of  settlement  in  respect  of  the  same  shares  : 
provided,  nevertheless,  that  nothing  in  this  clause  contained  shall  extend,  or 
be  construed  to  extend,  to  release  the  previous  holder  of  the  shares  so  trans- 
ferred as  aforesaid  from  his  proportion  of  loss  (if  any)  sustained  by  the 
company  up  to  the  period  or  his  ceasing  to  be  such  holder  as  aforesaid."  The 
37th  clause  provided  that  each  shareholder  should  be  entitled  to  and  interested 
in  the  profits,  and  be  subject  and  liable  to  the  losses,  of  the  company  in 
proportion  to  his  shares.  The  48th  was  as  follows: — "  Provided  that  at  every 
general  meeting  in  February  and  August,  the  directors  shall  produce  a  balance- 
sheet  or  general  summary  of  the  accounts  of  the  company  for  the  half-year, 
respectively  ending  on  the  30th  June  and  31st  December  next  preceding  such 
general  meeting,  and  such  further  statement  or  report  upon  the  present 
condition  and  probable  future  progress  of  the  affairs  of  the  company  as  the 
directors  shall  deem  expedient  and  proper  for  the  interests  of  the  company 
to  be  made  public.  And  every  such  balance-sheet  or  general  summary  of 
accounts  shall  be  binding  and  conclusive  on  all  the  shareholders,  their 
executors,  administrators,  and  assigns,  at  law  or  m  equity,  unless  some  error 
shall  be  discovered  tiberein  and  made  known  in  writing  to  the  directors  before 
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the  next  general  meetiag,  and  in  that  case  such  error  so  notified  shall  be 
rectified." 

On  the  Slat  March,  1865,  the  bank  stopped  payment,  and  the  losses  were 
stated  at  80,000r  The  directors  never  produced  any  balance-sheets  at  the 
half-yearly  meetings,  but  did  produce  reports,  in  which  they  stated  that  the 
company  was  in  a  very  flourishing  condition,  and  that  not  only  were  they  in 
a  situation  to  reserve  a  large  fund,  but  could  pay  a  lOL  per  cent,  dividend. 
Evidence  was  adduced  to  shew  what  losses  the  company  had  sustained  at 
the  different  dates  above-mentioned. 

De  Gex,  Q.C.,  and  Horton  Smith,  for  the  official  liquidator,  contended 
that,  under  the  26th  clause  of  the  deed,  all  the  present  parties  were  clearly 
stiil  liable  for  their  share  of  the  losses  of  the  company,  and  it  was  sworn  that 
there  had  been  such,  and  that  was  sufficient.  It  was  true  that  balance-sheets 
had  not  been  submitted  to  the  meetings,  but  the  reports  were  acquiesced  in, 
and  had  therefore  become  binding,  even  if  not  so  by  the  operation  of  the  48th 
section.  The  Statute  of  Limitations  did  not  apply  to  this  case ;  but,  even  if 
it  did,  there  was  a  clear  liability  in  the  cases  of  Mr.  Helby  and  Mr.  Horsey, 
inasmuch  as  the  debts  were  specially  debts,  being  contracted  under  a  deed  of 
covenant  under  seal. 

Glatse,  Q.C.,  and  Druce,  tor  the  alleged  contributories,  argued  that  the 
language  of  the  26th  clause  was  inconsist^t  with  itseU,  and  therefore  it  was 
inoperative.  The  directors  had  entirely  ignored  the  48t^  clause;  and  the 
so-called  reports  being  entirely  fabrications,  could  not  be  binding  on 
shareholders.  Moreover,  there  was  no  sufficient  proof  of  loss,  and  the  onus 
of  shewing  that  there  had  been  such  loss,  and  to  what  extent,  rested  on  the 
official  liquidator  in  the  present  instance.  The  debt  was  a  simple  contract 
one,  and,  therefore,  except  in  one  case,  barred  by  the  statute,  supposing  the 
party  to  be  otherwise  Hable,  which  be  was  not.  The  words  in  the  26th  clause 
— "  As  far  as  the  law  will  in  that  case  allow  " — referred  to  the  responsibility 
remaining  under  the  Act  of  7  Geo.  4,  c.  46,  enabling  a  creditor  to  get  a  sci.  fa.^ 
and  the  latter  clauses  could  not  suspend  that  liability.  The  winding  up  order 
vas  invalid. 

De  Gex,  Q.C.,  in  reply. 

Authorities  cited:— Cope's  Executors  (1  W.  B.  85;  2  D.  M.  G.  562), 
Sutton's  case  (3  De  G.  &  Sm.  362);  Saunderson's  case  (3  H.  L.  Cas.  098); 
Holmes'  case  (2  D.  M.  G.  113);  Bourne  v.  Hope  National  Life,  dc.  Co.,  {13 
W.  R.  770);  Hunt's  case  (3  Beav.  831);  Robinson's  Executors  (5  W.  R.  126; 
6  D.  M.  G.  572);  Derry  v.  Earl  Winchelsea  (1  Cox.  318);  Ex  parte  Harding, 
Re  WiUiams  (23  L.  J.  Bkcy.  326) ;  Tatham  v.  Wilkins  (2  Hare,  357). 

KiNOEBSLEY,  V.C. — ^With  respect  to  Mr.  Helby,  the  question  is  whether, 
he  having  five  years  previously  to  the  winding-up  transferred  his  shares  to 
another  person,  he  is  liable  to  contribute  in  respect  of  them,  not  for  the 
purpose  of  beii^;  liable  to  all  the  losses,  but  in  respect  of  his  proportion  of 
losses  accrued  previously  to  the  date  of  his  transfer.  It  was  suggested  that 
the  winding-up  order  was  invalid,  but  it  appears  to  me  that,  even  if  it  were 
so,  I  cannot  look  at  that  now,  although,  if  I  could,  I  think  there  is  no  ground 
to  shew  that  it  was  invalid. 

The  question  is — what  is  the  effect  of  the  26th  clause  of  the  deed  of 
settlement  of  the  bank,  which  was  formed  many  years  ago.  This  is  a  most 
unftH*tunate  clause,  which,  at  the  time,  used  to  be  inserted  in  these  deeds, 
purporting  to  make  a  transferror  of  shares  still  liable  in  respect  of  losses 
accrued  prior  to  the  time  of  the  transfer.  It  is  a  most  unfortunate  clause, 
because,  assuming  that  that  is  the  effect  of  it,  the  result  would  be  that  it 
would  be  utterly  impossible  to  work  out  the  machinery  to  make  it  effectual 
in  discovering  what  each  shareholder  is  liable  for  during  his  holding  without 
striking  a  balance-sheet — for  ascertaining  the  exact  condition  of  the  company 
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at  the  hour  of  every  transfer,  even  of  a  single  share.    But  still  there  is  the 

clause,  and  it  must  be  construed  according  to  the  fair  interpretation  of  the 
language.  [His  Honour  read  the  clause.]  If  the  clause  had  stopped  at  the 
words  "  in  respect  of  the  same  shares,"  I  should  have  thought  that  the  proper 
interpretation  was  that  the  transferror  was  to  be  exonerated  from  all  respon- 
sibility and  liability  not  only  in  respect  of  losses  incurred  subsequent  to,  but 
before  the  transfer.  I  think  that  would  be  the  legitimate  meaning,  althou^, 
no  doubt,  the  language  is  ambiguous,  and  without  what  follows  the  intention 
would  appear  to  be  an  absolute  and  unqualified  exoneration  from  liability  future 
and  past.  But  that  interpretation  of  that  portion  is  precluded  by  what  immedi- 
ately follows.  His  Honour  read  the  remainder  of  the  clause  commencing 
"  Provided  nevertheless,  &c."  It  appears  to  me  impossible  to  avoid  the  con- 
clusion that  whatever  ambiguity  there  is  in  the  prior  part  of  the  clause,  this 
portion  absolutely  precludes  me  from  taking  that  view  of  it,  and  I  must  hold 
that  the  effect  is  that  notwithstanding  the  absurdity  and  inconvenience  of  it  no 
other  interpretation  can  be  put  upon  it,  but  that  it  was  the  intention  that  the 
transferror  should  still,  not  only  as  between  himself  and  the  transferree,  but  as 
between  himself  and  the  rest  of  the  shareholders,  remain  liable  for  any  loss 
which  bad  accrued  up  to  the  time  of  the  transfer.  This  clause  is  almost 
verbatim  the  same  as  that  which  occurred  in  the  case  of  the  North  of  England 
Bank,  Holmes'  case  (supra),  before  Lord  St.  Leonards,  and  in  Saunderson'a 
and  Dodson'e  caaea  before  Lord  Justice  Knight-Bruce,  when  Vice-Chancellor; 
upon  those  cases,  and  the  language  used  by  Lord  St.  Leonards,  I  do  not  see 
how  I  can  come  to  any  other  conclusion  than  that  he  considered  the  effect  was 
to  leave  the  transferror  still  liable  to  the  losses  prior  to  the  time  of  the 
transfer,  and  the  transferree  liable  for  those  losses  only  which  have  occurred 
subsequently ;  although  that  case  was  the  converse  of  this.  I  must  thereftare 
come  to  the  same  conclusion  here,  and  hold  that  Mr.  Helby  remaius  liable 
on  the  deed  for  lany  loss  prior  to  the  transfer. 

Then  comes  this  question — There  is  another  clause  which  provides  that 
half-yearly  meetings  shall  be  held,  at  which  there  shall  be  produced  by  the 
directors  a  balance-sheet  or  summary  of  the  accounts  of  the  company  for  the 
past  half-year,  accompanied  by  such  a  report  as  the  directors  think  fit.  This 
was  for  the  benefit  of  the  company,  it  was  imperative  to  produce  the  balance- 
sheet,  optional  to  produce  the  report.  As  is  common  with  these  companies, 
the  directors  did  not.  in  any  single  year,  produce  the  balance-sheet,  but  made 
a  report,  the  substance  being  tibat  there  was  a  considerable  profit,  enabling 
them  to  reserve  a  fimd  and  pay  a  101.  per  cent,  dividend ;  and  the  question  is 
— is  that  report  to  be  considered  a  substitute  for  the  balance-sheet,  and 
binding  on  the  shareholders,  because  the  clause  provides  that  the  balance- 
sheet  shall  be  so  binding.  It  appears  to  me  that  that  cannot  be.  The  object 
was  that  the  directors  should  produce  a  balance-sheet  in  order  to  shew  the 
assets,  their  value,  and  the  liabilities,  because  it  is  only  on  that  sort  of  state- 
ment that  you  can  draw  a  rational  conclusion  of  what  is  the  profit.  It  is 
imperative ;  and  if  the  directors  had  done  so,  the  unfortunate  26th  clause 
would  have  been  disarmed  of  much  of  its  mischief,  because  the  shareholders 
would  have  known  the  condition  of  the  company,  and  have  had  an  opportunity 
of  investigating  the  affairs  and  pointing  out  the  errors ;  and  the  clause  would 
have  been  comparatively  innocuous.  Then  comes  the  question,  not  having 
done  that,  can  it  be  contended  by  the  shareholders  that  the  report  made  by 
the  directors,  which  was  utterly  false,  was  binding  on  them?  It  appears  to 
me  they  cannot.  The  effect  is,  with  respect  to  Mr.  Helby,  that  he  must  be 
put  on  the  list  of  contributories,  with  the  modification  of  limited  liability;  so 
expressed  as  to  render  him  liable  for  such  loss  only  as  accrued  during  the  time 
he  held  his  shares.  The  case  of  Mr,  Stokes  stands  precisely  on  the  same 
footing,  except  so  far  as  he  can  avail  himself  of  the  Statute  of  Limitations. 
Mr.  Helby's  transfer  took  place  within  six  years  of  the  winding-up,  but 
Mr.  Stokes  was  within  nine  years — when  did  the  liability  accrue?    It  was 
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contended  that  the  statute  did  not  apply;  and,  therefore,  if  the  thing  occurred 
fifty  or  one  hundred  years  ago,  there  would  still  be  the  liability.  It  appears 
to  me  that  the  statutes  ought  to  apply — not  the  statute  of  James,  but  the 
statutes  generally;  and  if  a  man  has  agreed,  as  in  the  present  case  every  share- 
holder did,  that  he  would  be  liable  for  all  losses  up  to  the  time  of  the  transfer, 
his  liability  exists  £rom  the  time  when  he  makes  such  transfer.  True,  their 
liability  was  not  ascertained,  because  no  steps  were  taken  to  enforce  it.  Of 
course  that  was  the  fault  of  the  directors,  and  they  had  no  right  to  say,  **  We 
will  not  take  steps  for  forty  years,  and  then  proceed,  and  you  shall  have  no 
relief  under  the  statute. ' '  The  sole  question  is,  ' '  what  statute  ?"  That 
depends  on  whether  the  debt  is  on  simple  contract  or  speciality.  It  appears 
to  me  that  it  is  by  speciality,  and  that  six  years  are  not  suflficient  to  bar  the 
right;  it  requires  twenty  years,  and  therefore  Mr.  Stokes  is  also  liable;  but, 
Mr.  Horsey,  having  transferred  •  bis  shares  twenty-three  years  before  the 
winding-up,  is  not  liable. 
Costs  out  of  the  estate. 


The  Metropolitan  Building  Act,  1855  (18  &.  19  Vict.  c.  122)  was  repealed  by 
the  London  Building  Act,  1894  (57  &  58  Vict.  c.  ccxiii.). 

Statute  18  it  19  Vict.  c.  122—"  Metropolitan  Building  Act,  1855  "— Party 
wall — Injunction — J  uTisdicHon . 

London. — The  defendants  gave  notice,  under  the  statute  18  d  19  Vict, 
c.  122,  8.  85,  to  the  plaintiffs  that  they  intended  to  pull  down  and  rebuild  a 
wall  of  the  plaintiffs,  which  they  described  in  the  notice  as  a  party  wall.  The 
wall  was  not  a  pariy  wall,  hut  an  external  wall,  and  the  notice  was  therefore 
invalid.  The  defendants  were  frequently  applied  to  by  the  plaintiffs  to 
withdraw  the  notice,  but  they  refused  to  do  so,  though  they  said  they  did  not 
intend  to  act  upon  it : — Held,  that  the  plaintiffs  were  justified  in  filing  a  hiU 
to  restTain  the  defendants  from  proceeding  on  the  notice. 

The  statute  in  question  does  not  oust  the  powers  of  this  Court  in  a 
case  which  is  not  within  the  provisions  of  the  Act  at  all. 

This  was  a  motion  that  the  defendants  might  be  restrained  by  injimction 
from  pulling  down,  removing,  cutting,  or  otherwise  injuring  the  wall  standing 
on  the  north  side  of  the  ofBces  of  the  plaintiffs,  situate  No.  8,  Bartholomew- 
lane,  in  the  city  of  London. 

The  plaintiffs  were  tenants  of  the  said  offices,  under  a  lease  for  a  term 
of  years  which  would  expire  on  the  24th  June,  1872,  and  carried  on  there  the 
business  of  stockbrokers. 

The  defendants  had  lately  purchased  the  building  and  premises  known 
as  the  Auction  Mart,  situate  in  Bartholomew-lane,  and  adjoining  the  plaintiffs' 
said  premises,  and  the  defendants  had  also  obtained  a  long  lease  of  the 
plaintiffs'  said  premises  subject  to  the  plaintiffs'  said  lease.  The  defendants 
had  pulled  down  the  Auction  Mart  and  upon  the  site  thereof  had  erected  and 
nearly  finished  a  new  building. 

Negotiations  had  taken  place  between  the  plaintiffs  and  the  defendants 
for  the  purchase  by  the  defendants  of  the  plaintiffs'  interest  in  the  said 
premises,  the  defendants  stating  that  they  desired  possession  thereof,  because 
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their  architect  wanted  the  space  for  carrying  up  the  staircase  of  the  new 
building.  These  negotiations  came  to  an  end  because  the  parties  could  not 
agree  upon  a  price. 

On  the  10th  October,  1865,  the  defendants  served  on  fche  plaintiffs  a 
notice  which  was  headed  "  Metropolitan  Buildings  Act,  1855,  18  &  19  Vict, 
c.  122,  8.  85  (Party  Structures),"  and  was  in  the  form  prescribed  by  that 
statute.  The  notice  stated  that  the  defendants  intended,  after  the  lapse  of 
three  months  from  the  date  thereof,  to  exercise  the  ri^t  given  to  them  by 
that  statute,  by  taking  down  and  re-building  of  increased  height  and  thickness 
the  party-wall  separating  No.  3,  Barthobmew-lane,  from  the  said  new  building 
of  the  defendants.  The  notice  then  stated  as  follows: — "  Time  within  which 
consent  to  the  above  is  to  be  expressed,  or  after  which  dissent  will  be  inferred, 
fourteen  days  from  the  delivery  hereof."  The  notice  then  named  a  surveyor 
on  behalf  of  the  defendants.  On  the  back  of  the  notice  were  some  printed 
instructions,  one  of  which  was  as  follows: — "  The  time  for  consent  and  the 
naming  of  a  surveyor  are  embodied  in  this  notice,  as  thereby  the  requisite 
proceedings  will  be  cleared  and  shortened." 

The  plaintiffs  had,  on  the  5th  October,  1865,  made  certain  proposals  to 
the  defendants  respecting  the  purchase  of  their  term  by  the  defendants;  and, 
on  the  17th  October,  1865,  the  secretary  of  the  defendants  wrote  to  the 
plaintiffs  to  the  effect  that  the  directors  had  resolved  that  the  plaintiffs'  terms 
be  not  accepted,  and  that  Mr.  Qruning  (the  defendants'  architect)  be  instructed 
to  proceed  with  the  staircase  as  originally  proposed. 

On  receipt  of  the  said  notice  the  plaintiffs  instructed  their  surveyor  to 
survey  the  said  wall  (called  in  the  said  notice  a  party-wall),  and  he  stated 
that  the  wall  was  an  external  wall  and  not  a  party-wall,  so  that  the  notice 
served  by  the  defendants  was  of  no  avail.  It  appeared  that,  in  fact,  this 
was  so,  there  having  been  a  space  of  six  or  eight  inches  between  No.  3, 
Bartholomew-lane  and  the  Auction  Mart,  and  that  the  defendants  had  been 
in  error  in  treating  the  wall  as  a  party-wall. 

Various  oommunications  then  took  place  between  the  parties,  the 
plaintiffs  endeavouring  to  induce  the  defendants  to  withdraw  their  notice,  and 
ultimately,  on  the  3rd  January,  1866,  the  clerk  of  the  plaintiffs'  solicitor  had 
an  interview  with  Mr.  Goslett,  the  managing  director  of  the  defendants,  and 
asked  him  to  withdraw  the  notice,  and  said  that  if  it  were  not  withdrawn, 
a  bill  would  be  filed  by  the  plaintiffs.  Mr.  Goslett  then  told  him  that  the 
defendants  had  no  intention  whatever  of  interfering  with  the  wall,  but  that 
it  was  wholly  unnecessary  to  withdraw  the  notice,  because  the  three  months 
mentioned  in  it  would  expire  in  a  day  or  two,  and  that  as  the  defendants 
could  not  then  pull  down  the  wall  and  rebuild  it,  the  notice  would  fall  to  the 
ground.  And  he  also  said  that  the  defendants  would  not  interfere  with  the 
wall  without  giving  the  plaintiffs  due  notice.  This  was  the  account  of  what 
Mr.  Goslett  said,  given  by  his  own  affidavit.  In  addition  to  this  account,  the 
said  clerk  of  the  plaintiffs'  solicitor  swore  that  Mr.  Goslett  also  said  that  he 
should  object  to  withdraw  the  notice,  because,  if  it  should  expire,  and  the 
defendants  should  still  wish  to  interfere  with  the  wall,  they  would  then  have 
to  give  a  fresh  notice,  which  they  would  be  unable  to  do  were  they  to 
withdraw  the  first  notice,  as  by  such  withdrawal  they  would  have  given  up 
all  right  to  interfere  with  the  said  wall. 

The  bill  stated  that  the  defendants  had  already  cut  into  and  made  holes 
in  the  said  wall,  and  had  inserted  the  ends  of  scaffolding  poles  therein;  but 
Mr.  Gruning  in  his  affidavit  stated  that,  in  consequence  of  the  depth  of  the 
excavations  for  the  foundations  of  the  defendants'  new  wall,  it  was  necessary 
to  support  the  said  wall  of  the  plaintiffs',  or  it  would  probably  have  given 
way,  and  that,  for  this  purpose,  timber  shores  and  struts  had  been  placed 
against  and  inserted  in  the  plaintiffs'  said  wall,  but  that  it  had  not  been,  and 
was  not  intended  to  be,  otherwise  interfered  with. 

The  plamtiffs  filed  their  bill  on  the  6tii  January.  1866.    On  the 
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0th  January  the  defendants'  solicitors,  on  their  behalf,  ofFered  to  withdraw 
the  notice,  but  the  plaintiffs  refused  to  acoede  to  this  irnless  their  costs  were 
paid.  This  the  defendants  declined  to  do.  It  was  agreed  to  treat  the  present 
motion  as  the  hearing  of  the  cause,  and  the  principal  question  was  whether, 
under  the  circumstances,  the  bill  ought  to  have  been  filed. 

Giffard,  Q.C.,  and  Skebbeare,  for  the  plaintiflfs. — The  defendants  ought 
to  have  given  a  written  withdrawal  of  the  notice.  The  notice  could,  by  the 
provisions  of  the  statute,  be  acted  upon  at  once  on  the  expiration  of  the 
three  months.  The  defendants  distinctly  refused  to  withdraw  the  notice,  and 
from  their  evidence  it  is  clear  that  they  had  a  reason  for  their  refusal.  Under 
these  circumstances  the  plaintifFs  had  no  alternative  but  to  file  their  bill  and 
the  defendants  ought  to  pay  the  costs.  They  referred  to  18  &  19  Vict.  c.  122, 
ss.  85  (cl.  1,  6,  7,  8,  9),  86. 

Rolt,  Q.C.,  and  Wickens,  for  the  defendants. — From  the  fact  that  the 
defendants  were  making  a  separate  external  wall  to  their  new  buildings,  it 
was  clearly  impossible  th&i  they  could  have  any  intention  of  acting  on  iAieir 
notice.  The  defendants'  acts  showed  that  they  had  no  such  intention,  and 
therefore  there  was  do  such  threatening  or  intending  on  the  part  of  the 
defendants  as  would  induce  this  Court  to  interfere. 

Then,  as  to  the  provisions  of  the  statute.  No  notice  had  been  given  to 
the  plaintiffs  to  appoint  a  surveyor,  and  nothing  could  be  done  till  after  that. 
The  defendants  were  bound  by  the  Act  to  give  the  plaintiffs  notice  to  appoint 
a  surveyor.  But  if  the  notice  which  was  actually  given  is  to  be  taken  as  a 
notice  to  the  plaintiffs  to  appoint  a  surveyor,  then,  the  plaintiffs  having  made 
default  in  appointing,  the  defendants  had  power  to  appoint  a  surveyor  for 
them.  The  two  would  then  have  to  appoint  an  umpire,  and  after  that,  proceed 
to  an  arbitj-ation.  It  was  clear  that  all  this  could  not  be  done  without  ample 
notice  to  the  parties.  In  any  view  of  the  case,  the  plaintiffs  would  have  had 
ample  time  to  come  here  before  anything  could  have  been  done  by  the 
defendants. 

The  notice  being  from  the  first  invalid,  a  refusal  to  withdraw  it  is  no  ground 
for  the  Court's  interference.  But  really  there  was  no  refusal  to  withdraw  the 
notice,  the  letter  of  the  17th  October  showing  that  the  defendants  had  given 
up  the  plans  which  would  have  required  an  interference  with  the  wall. 

\t  any  rate,  this  Court  has  no  jurisdiction,  the  Legislature  having  created 
a  special  tribunal  to  determine  the  question  with  which  this  Court  will  only 
interfere  on  the  ground  of  fraud :  London  and  Nortk-Westem  Railway 
Company  v.  Smith  (1  M.  &  Gor.  216).  [Wood,  V.C. — The  only  question  is 
whether  the  plaintiffs  must  not  have  had  ten  days'  notice  before  the  defendants 
could  take  any  proceedings  under  the  notice.] 

Oiffard,  Q.C.,  in  reply. — The  only  construction  the  plaintiffs  could  put 
on  the  letter  of  the  17th  October  was,  that  the  defendants  meant  to  proceed 
upon  their  notice.  The  defendants  cannot,  after  their  notice,  be  heard  to  say 
that  the  wall  is  not  a  party- waU. 

The  notice  was  then  handed  up  to  his  Honour. 

Wood,  V.C,  said  that  by  the  printed  instructions  on  the  back,  notice 
to  appoint  a  surveyor  was  actually  given  as  part  of  the  original  notice.  The 
notice  was  a  distinct  threat  to  treat  the  plaintiffs*  wall  as  a  party-wall.  The 
defendants  at  the  same  time  named  their  own  surveyor,  and  at  the  back  of 
tile  notice  the  plaintiffs  were  told  they  must  appoint  their  surveyor  within  the 
time  limited  by  the  Act.  The  6th,  7th,  and  9th  rules  of  the  85tii  section 
apphed  to  this  state  of  circumstances.  The  time  required  by  the  9th  rule 
had  elapsed,  and  the  defendants'  position  was  this: — They  were  armed  with 
powers  to  name  a  survej^or  on  behalf  of  the  plaintiffs,  the  two  surveyors  could 
at  once  appoint  a  third,  and  then  the  three  or  any  two  of  them  would  have 
had  power  to  order  the  wall  to  be  pulled  down  at  any  time  after  the  expiration 
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of  the  three  months.  They  could  call  the  plaintiffs  before  them,  and.  if  they 
thought  fit,  order  the  thing  to  be  done  at  once. 

There  was  nothing  in  the  Act  to  oust  the  jurisdiction  of  this  Court  in  a 
case  where  the  matter  is  really  not  within  the  Act  at  all.  If  the  Act  had 
said  peremptorily  that  these  gentlemen  and  no  one  else  should  decide  whether 
the  wall  was  a  party-structure  within  the  meaning  of  the  Act,  that  would 
have  been  a  different  matter.  There  was  no  doubt  the  plaintiffs  would  have 
a  right  to  come  to  this  Court  if  a  threat  were  clearly  made  and  not  withdrawn ; 
and  the  notice  was  as  distinct  a  threat  as  if  the  defendants  had  come  with 
men  armed  with  pickaxes  to  pull  down  the  wall.  The  only  question  then 
was,  whether  the  threat  had  been  withdrawn.  It  appeared  that  the  defendants 
had  deliberately  refused  to  withdraw  the  notice,  and  the  reason  they  gave 
was  an  odd  one.  They  said — "  The  three  months  will  have  expired  in  a  few 
days."  They  said — "  We  do  not  intend  to  act  on  the  notice,  but  we  will 
wait  till  the  end  of  the  three  months.  We  will  give  you  notice  if  we  mean 
to  do  anything,  but  we  will  keep  ourselves  armed  with  our  statutory  powers." 
This  verbal  promise  was  not  one  which  the  plaintiffs  were  bound  to  rely  upon. 
The  plaintiffs  were  entitled  to  file  their  bill  when  they  saw  this  distinct 
arrangement  made,  which  the  defendants  refused  to  withdraw.  If  the  notice 
to  appoint  a  surveyor  had  not  been  embodied  in  the  original  notice,  so  that 
ten  days  must  have  elapsed  before  anything  could  be  done  by  the  defendants, 
the  plaintiffs'  application  might  have  been  thought  somewhat  hasty;  but  that 
was  very  different  from  what  really  happened.  The  defendants  had  pertin- 
aciously refused  to  withdraw  their  notice,  though  there  had  been  request  after 
request  to  them  to  do  so,  and  under  these  circumstances  the  plaintiffs  were 
entitled  to  file  their  bill,  and  were  not  bound  to  accept  a  mere  verbal  promise 
not  to  act  upon  the  notice. 

This  motion  being  treated  as  the  hearing  of  the  cause,  the  proper  order 
would  be  to  stay  all  further  proceedings  except  the  taxation  of  costs,  and 
that  the  defendants  pay  the  costs  of  the  suit. 


Will — Construction — Joint  tenancy — Tenancy  in  common — HetTa. 

Will. — J.,  by  kie  will,  gave  to  his  daughters,  N.  and  S.,  Ike  interest  of 
2,000L  Consols,  to  be  paid  to  them  in  equal  shares  for  and  during  the  term  of 
their  natural  lives.  By  a  codicil  thereto  the  testator  declared  it  to  be  his  wiU 
that  after  the  decease  of  his  said  daughters,  N.  or  S.,  the  property,  for  which 
ihey  were  to  receive  during  their  lives  the  interest,  which  was  thereby  to  be  for 
their  sole  and  separate  use,  independent  of  any  connections  they  might  form, 
ike  said  stock  should  become  the  joint  property  of  the  lawful  heirs  of  his  four 
children  in  equal  shares: — Held,  that  each  of  the  daughters,  N.  and  S.^  took 
the  income  of  a  moiety  of  2,000Z.  for  her  life,  and  that  on  the  death  of  one, 
her  moiety  went  ooer  at  once  to  the  heirs  of  the  children  of  the  testator. 

The  share  of  the  heirs  of  the  surviving  daughter  was  carried  to  a  separate 
account  for  such  person  as  should  be  her  heir  at  her  death. 

This  was  a  motion  for  decree. 

John  Mills  made  his  will,  dated  7th  July,  1814.  and  thereby  (inter  aUa) 
gave  to  his  daughter  Nancy  Mills  and  to  his  daughter  Sarah  Mills  2,0001.  Consols 
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— TO.,  to  each  of  them  1,000L  Stock,  the  same  as  he  had  before  given  to  his 
daughter  Lydia,  and  his  son  John,  on  their  settling  in  life.  And  he  Ukewise  gave 
to  his  said  daughters  Nancy  and  Sarah  Mills  the  interest  of  2,000L  Consols,  to 
be  paid  to  them  in  equal  shares,  for  and  during  the  term  of  their  natural  lives, 
if  he  should  die  possessed  of  such  stock ;  and,  if  he  should  not,  then  he  willed  that 
it  might  be  purchased  with  the  other  property  he  died  possessed  of,  and  the 
said  2,0001.  Consols  to  be  placed  in  the  joint  names  of  his  executors  therein 
named,  to  be  paid  to  them  by  equal  half-yearly  payments. 

The  said  testator  made  a  codicil  to  his  said  will,  which  was  as  follows:  — 
"  It  is  likewise  my  will  that,  after  the  decease  of  my  said  daughters  Nancy  or 
Sarah  Mills,  the  property  for  which  they  are  to  receive,  during  their  lives,  the 
interest,  which  is  hereby  to  be  for  their  sole  and  separate  use,  independent  of 
any  connections  they  may  form,  the  said  stock  shall  become  the  joint  property 
of  the  lawful  heirs  of  my  said  children  and  executors,  in  equal  proportions,  viz. 
— one  fourth  part  to  the  heirs  of  my  daughter  Nancy  Mills,  one  other  fourth 
part  to  the  heirs  of  my  daughter  Lydia  Hensley,  one  other  fourth  part  to  the 
heirs  of  my  son  John  Mills,  and  one  other  fourth  part  to  the  heirs  of  my  daughter 
Sarah  Mills." 

The  defendant  Sarah  Wills  was  the  same  person  as  the  daughter  Sarah 
Mills,  she  having  intermarried  with  one  Wills.  She  was,  however,  a  widow 
when  the  bill  was  filed,  and  she  was  the  surviving  executrix  of  the  testator. 
John  Mills,  the  son,  died  in  the  year  1837,  leaving  his  said  three  sisters  his 
co-heiresses  and  next-of-kin.  Nancy  Mills  died  in  1862  unmarried.  The 
plaintiff  was  the  eldest  child  of  Gliomas  Hensley  the  younger,  who  was  the  eldest 
son  of  the  testator's  said  daughter  Lydia  Hensley.  Lydia  Hensley  and  her 
husband,  and  Thomas  Hensley  the  younger,  were  both  dead.  The  other  defen- 
dants to  the  suit  were  Emma  Hensley,  the  plaintiff's  mother,  and  John  Walton, 
the  trustee  of  a  settlement  made  by  her  and  the  plaintiff. 

The  said  sum  of  2,000/.  consols  was  standing  in  the  sole  name  of  the 
defendant  Sarah  Wills,  and  she  had,  since  the  death  of  Nancy  Mills,  applied 
tiie  whole  of  the  dividends  thereon  to  her  own  use  and  claimed  to  be  entitled 
to  them  for  her  life.  The  plaintiff  on  the  contrary,  alleged  that  Sarah  Wills 
wu  not,  under  the  will,  entitled  to  more  than  a  moiety  of  those  dividends  for 
her  life. 

The  bill  asked  a  declaration  accordingly,  and  that  the  2,000L  might  be 
biougfat  into  Court. 

Qifjard,  Q.C.,  and  Ramadge,  for  the  plaintiff. — It  is  clearly  settled  now 
that  the  words  kehs  is  to  have  its  strict  meaning,  even  when  applied  to  person- 
ally, if  there  be  nothing  in  the  will  to  show  that  it  is  used  in  a  different  sense : 
De  Beauvoir  v.  De  Beauvoir  (3  H.  L.  Cas.  524) ;  Hamilton  v.  MilU  (29  Besv. 
193).  The  gift  of  the  2,000i.  to  Nancy  and  Sarah  was  a  gift  to  them  as  tenants 
in  common.  The  gift  over  by  the  codicil  makes  no  difference,  the  word  "  or  " 
cannot  be  construed  "  and,"  unless  no  meaning  can  otherwise  be  given  to  it: 
WilUa  V.  Douglas  (10  Beav.  47);  Turner  v.  WhiUaker  (23  Beav.  196;  4  W.  R. 
689). 

C.  H.  Ruasell  {Roll,  Q.C..  with  him),  for  the  defendant  Sarah  Wills,  did 
not  dispute  the  construction  sought  to  be  put  on  the  word  "heirs,"  but  he 
contended  that  the  income  of  the  whole  2,000Z.  survived  to  her  for  life.  The 
words  of  the  gift  create  a  joint  tenancy,  not  a  tenancy  in  common.  Even  the 
words  "equally  divided"  are  not  enough  to  create  a  tenancy  in  common: 
M'Dermott  v.  Wallace  (5  Beav.  142).  In  Moffatt  v.  Bumie  (18  Beav.  211;  2 
W.  B.  83),  a  gift  to  husband  and  wife  for  i^eir  lives  was  held  to  be  for  their 
joint  lives  and  the  life  of  the  survivor.  In  Smith  v.  Oakea  (14  Sim.  122) 
"during  their  joint  and  natural  lives  "  was  held  to  mean  **  during  the^  joint 
Eves  and  the  life  of  the  survivor."  The  words  "  share  and  share  alike  "  will 
not  create  a  tenancy  in  common  where  the  context  shows  that  a  joint 
tenancy  was  meant :  Armstrong  v.  Eldridge  (3  Bro.  CO.  215).  In  the 
present  case  the  gift  over  by  the  codicil  is  to  take  place  on  a  single  event,  and 
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the  fund  must  go  over  as  a  whole.  WiUe»  v.  Douglas  turned  fflitirel;  on  the 
explanatory  context. 

Wood,  V.C,  said  that  the  case  had  been  very  ably  argued  by  Mr.  KuBsell. 
The  cases  cited,  however,  turned  upon  there  being  a  clear  indication  of  an 
mtention  that  the  whole  fund  should  go  over  at  once.  It  might  have  been  so 
here  if  the  gift  over  had  been  to  the  heirs  of  these  two  ladies  only.  But  the 
force  of  that  observation  was  taken  away,  because  the  gift  over  was  also  to  the 
heirs  of  the  son  John,  and  the  heirs  of  the  daughter  Lydia,  whose  deaths  the 
testator  could  not  possibly  contemplate  as  to  occiu"  at  the  periods  of  the  deaths 
of  either  Nancy  or  Sarah.  The  difficulty  caused  by  the  use  of  the  word  "  or  " 
in  the  codicil  was  not  got  over  by  the  cases  cited.  There  is  nothing  here  to 
show  that  the  whole  income  was  intended  to  continue  to  the  one  sister  after 
the  death  of  the  other.  There  is  no  doubt  they  were  to  take  it  for  their  joint 
lives  in  equal  shares,  and  the  words  creating  a  separate  use,  shewed  that  the 
testator  contemplated  a  distinct  interest  for  each  daughter.  On  the  whole  will, 
the  intent  to  be  gathered  out  of  the  cloud  of  words  used  appeared  to  be  that,  on 
the  death  of  one  of  the  two  daughters,  her  moiety  of  the  2,0001.  was  to  go  over 
to  the  persons  answering  the  description  of  heirs  of  each  of  the  four  children. 
The  share  of  the  heirs  of  Sarah  Wills  must  be  carried  to  a  separate  account  for 
such  person  as  shall  be  her  heir  at  her  death. 


Cooke,  Q.C.,  and  Cleave,  shewed  cause  against  a  rule  which  had  been 
obtained  to  set  aside  the  verdict  and  enter  a  nonsuit. 

Grey,  Q.C.,  and  G.  Browne,  contT&, 

Indebitatus  count  for  the  purchase-money  of  an  estate. 
Plea. — Never  indebted. 

At  the  trial,  at  the  Hereford  Spring  Assizes,  1865,  it  appeared  that  as  long 
ago  as  1850  the  estate  had  been  sold  by  the  plaintiff  to  the  defendant,  and  that 
the  deed  or  conveyance  had  been  duly  executed,  but  as  the  purchase-money 
was  not  paid,  the  vendor's  solicitor  retained  the  deed,  and  the  vendor,  remained 
in  receipt  of  the  rents  and  profits.  The  deed  contained  the  usual  recital  of  the 
payment  of  the  purchase-money,  but  did  not  contain  any  actual  release  in 
terms.  Matters  remained  in  this  state  until  the  action  was  brought,  as  the 
money  was  never,  in  factj  paid. 

At  the  trial  it  was  objected — ^first,  that  the  plaintiff  was  estoppol  from 
denying  the  recital  in  the  deed ;  secondly,  that  the  deed  was  delivered  as  an 
escrow;  thirdly,  that  the  deed,  containing  an  acknowledgment,  the  same 
being  under  seal,  was  equivalent  to  a  release,  and  the  signature  of  the  deed 
at  the  same  moment  that  it  conveyed  the  estate,  also  released  the  legal  right  to 
sue  for  the  purchase -money. 

The  learned  Judge  reserved  the  point,  but  left  the  case  to  the  jury,  who 
found,  according  to  the  facts,  that  the  purchase-money  was  never  paid,  and  a 
verdict  was  entered  for  the  plaintiff. 

In  Easter  Term  a  rule  was  accordingly  obtained,  and  cause  was  now  shown 
against  it.  The  plaintiff's  counsel  objected  to  the  first  point,  that  the  estoppel 
should  have  been  pleaded ;  but 

The  Court  made  the  rule  absolute  on  the  third  ground,  without  going  into 
the  first  or  second  objections,  or  calling  on  the  defendant's  counsel. 


[IN  THE  QDEEN'S  BENCH.] 

Nov.  25,  1866. 
MAINWAEING  v.  CHEESE. 


14  W.  R.  423. 


BBOOKS  V.  JENNINGS. 
[IN  THE  COMMON  PLBAB.] 

Feb,  12,  1866. 
BBOOKS  V.  JENNINGS. 
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Bankruptcy  Act,  1861,  8.  192 — Composition  deed — Form  of  plea  in  bar  to 
the  further  maintenance  — Common  Law  Procedure  Act,  1852,  «.  68 — Unreason- 
ahlenesa — Composition  payable  before  day  of  registration — Practice. 

Bankruptcy.  N. — A  composition  deed,  under  the  192nd  section  of  the 
Bankruptcy  Act,  1661,  is  not  unreasonable  because  ike  day  thereby  appointed 
for  the  payment  of  the  composition  occurs  before  the  expiration  of  the  twenty- 
eight  days  allowed,  by  the  Act  for  the  registration  of  the  deed,  although  no 
iruttee  is  appointed  by  the  deed. 

Practice. — The  Common  Law  Procedure  Act,  1852,  s.  68,  makes  H  unneces- 
sary that  pleas  in  bar,  which  raise  a  defence  upon  matters  which  have  occurred 
since  the  ocfion,  should  have  any  formal  commencement. 

The  declaration  in  this  case  was  for  goods  sold  and  delivered,  and  tat  money 
due  upon  an  account  stated.   It  was  dated  on  the  4th  December,  1866. 

The  plea,  which  was  dated  19th  December,  1865,  set  out  a  composition 
deed  made  the  14th  November,  1865,  on  which  the  defendant  relied  as  a  bar 
to  the  action,  and  which,  so  far  as  is  material  to  the  present  case,  was  in  the 
following  terms : — 

"  This  indenture,  made  the  14th  day  of  November,  1865,  between  the 
several  persons  whose  names  are  subscribed,  and  seals  affixed,  in  the  schedule 
hereunder  written  (being  respectively  either  individually  or  m  co-partnership 
with  the  creditors  of  J.  C.  Jennings,  on  behalf  of  themselves  and  all  and  every 
other  the  creditors  of  the  said  J.  C.  Jennings  of  the  first  part,  and  the  said 
J.C.Jennings,  hereinafter  called  "  the  said  debtor, "  of  the  second  part :  whereas 
the  said  debtor  is  indebted  to  the  said  several  persons,  parties  hereto  of  the  first 
part,  in  the  several  sums  of  money  set  opposite  to  their  respective  names  in  the 
said  schedule  hereunder  written,  and  is  also  indebted  to  certain  other  persons  in 
divers  sums  of  money,  and,  being  unable  to  discharge  the  same  in  full,  has 
agreed  to  pay  a  composition  of  two  shillings  in  the  pound,  such  payment  or 
composition  to  be  made  and  paid  to  all  and  every  the  creditors  of  the  said  debtor, 
whether  executii^  this  deed  or  not,  on  the  21st  day  of  November,  inst.,  and  to 
be  in  full  discharge  of  all  and  every  the  debts  of  the  said  debtor,  due  and  owing 
at  the  time  of  the  execution  of  these  presents.  Now  this  indenture  witnesseth 
that,  in  pursuance  of  the  said  agreement,  and  in  consideration  of  the  payment 
by  the  said  debtor  to  the  said  several  creditors  of  such  composition  as  aforesaid, 
they,  the  said  several  persons,  parties  hereto  of  the  first  part,  for  themselves 
and  their  several  and  respective  partners,  do  hereby  accept  the  said  composition 
in  full  satisfaction  and  discharge  of  their  respective  debts,  and  do,  by  these 
presents,  release  and  for  ever  quit  claim  unto  the  said  debtor,  his  heirs,  executors 
and  administrators — all  and  all  manner  of  action  and  actions,  suit  and  suits, 
debts,  &c.,  whatsoever,  which  they,  the  said  several  persoiu,  parties  hereto  of 
the  first  part,  and  their  several  and  respective  partners  now  have,  or  at  any 
time  heretofore  had,  against  the  said  debtor;  and  it  is  hereby  lastly  agreed  and 
declared  that  these  presents  are  intended  to  operate,  and  shall  (so  far  as  lawfully 
may  be)  operate,  as  a  deed  of  composition,  within  the  provisions  of  the  Bank- 
ruptcy Act,  1861,  and  that,  so  soon  as  a  majority  in  number  representing  three- 
iourths  in  value  of  the  creditors  of  the  said  debtor  shall  have  executed,  or  in 
writing  assented  to  these  presents,  it  is  intended  that  the  same  shall  be 
roistered  in  the  Court  of  Banloruptcy  under  the  192nd  section  of  the  said  Act, 
in  order  that  the  said  debtor  may  obtain  the  protection  of  the  Court  as  provided  by 
tlie  19Sth  section."   Then  followed  a  schedule  of  debtors  with  their  respective 
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debts,  &c.  And  the  plea  then  went  on  to  state  that  the  conditionB  required 
by  the  Bankruptcy  Act,  1861,  had  been  complied  with,  and  that  "  on  the  2lBt 
November,  1865,  being  after  action,"  the  defendant  had  tendered  to  the  plaintiff 
the  composition  due  upon  his  debt,  which  the  plaintiff  had  refused  to  accept. 
To  this  plea  there  was  a  demurrer.  This  action  was  commenced  before  the 
ezecutioD  of  the  composition  deed  set  out  in  the  plea. 

Philbrick  in  support  of  the  demurrer. — Ist.  This  defence  arose  since  the 
commencement  of  t^e  action,  and  the  plea  should  therefore  have  a  formal 
conunencement,  this  being  a  plea  in  bar,  and  not  to  the  further  maintenance  of 
the  action.    2nd.    The  deed  is  unreasonable,  because  it  provides  that  the 

composition  should  be  paid  in  a  week  from  the  execution,  while  twenty-eight 
days  are  allowed  by  the  statute  for  the  registration — so  that  a  creditor  must 
decide  either  to  refuse  or  accept  the  composition  without  knowing  whether  the 
requirements  of  the  statute  would  be  complied  with — nor  is  there  any  trustee 
appointed  by  the  deed. 

Jenkins  (with  him  Bealey),  in  support  of  the  plea. — ^The  first  objection  is 
disposed  of  in  Gresty  v.  Gibson  (11  W.  K.  284;  1  L.  B.  Ex.  112).  2nd.  The 
deed  is  not  imreasonable.  A  deed  has  been  upheld  under  which  the  composition 
way  payable  at  the  time  of  the  execution  :  Ex  parte  Godden  (32  L.  J.  Bkcy.  37). 
If  the  composition  was  accepted  the  creditor  might  sue  for  the  residue  of  his 
debt,  if  the  deed  turned  out  to  be  bad.  In  the  case  of  DingweU  v.  Edwards  (12 
W.  It.  597;  4  B.  &  S.  738),  Blackburn  and  Mellor,  JJ.,  appear  to  have  assumed 
that  it  was  no  objection  to  a  deed  that  the  composition  was  to  be  paid  on 
execution. 

Philbrick  in  reply. — lo  DingweU  v.  Edwards  more  than  one  composition 
was  to  be  paid,  and  the  release  was  not  absolute  on  the  payment  of  the  first 
composition.  There  was  a  trustee  in  that  case,  while  there  is  none  here,  and 
the  release  was  upon  the  agreement  to  compoimd. 

WiLLES,  J. — I  am  of  opinion  that  the  objections  to  this  deed  are  not  sustain- 
able, and  that  our  judgment  must  be  for  the  defendant.  The  first  objection  is 
that  the  plea  shows  a  defence  which  arose  after  the  action,  and  that  it  has  no 
formal  commencement,  but  only  sets  forth  the  facts.    That  is  only  a  fcnrmal 

objection ;  if  the  plea  was  embarrassing  the  plaintiff  would  be  allowed  to  correct 
it  on  application  to  a  judge  at  chambers;  but  no  such  objection  arises  here. 
This  objection  is  answered  by  section  68  of  the  Common  Law  Procedure  Act, 
1852,  which  was  intended  to  meet  cases  like  the  present.  The  case  of  Owen  v. 
Waters  (2  M.  &  W.  91),  decided  that  in  an  action  on  a  bill  of  exchange  it  was 
not  necessary  to  aver  in  the  declaration  that  the  time  for  the  payment  of  the 
bill  had  elapsed  "  before  the  commencement  of  the  suit."  It  was  afterwards 
held  that  in  pleas  mattera  of  defence,  which  had  arisen  since  action  brought, 
should  be  stated  to  have  arisen  after  the  commencement  of  the  suit.  That  rule 
was  in  accordance  with  precision ;  but  under  that  rule  pleas  might  be  open  to 
objection  which  were  in  substance  good.  These  objections  were  removed  by 
section  68  of  the  Common  Law  Procedure  Act,  1852,  which  enacts  that  the 
plea  is  to  be  pleaded  according  to  the  fact,  without  any  formal  commencement  or 
conclusion.  This  put  pleas  on  the  same  footing  as  declarations.  It  would  be  a 
formal  commencement  if  the  plea  was  plead^  to  the  further  maintenance  of 
the  action.  The  plea  is  therefore  good  on  this  point.  Then  it  is  contended 
that  the  deed  ia  no  answer  to  the  action  as  being  illusory,  because  the  debtor  is 
.to  be  released  if  the  composition  is  tendered  on  a  certain  day,  but  this  is  not  so ; 
fOT  the  recital  describing  the  debts  amounts  to  a  covenant  to  pay  on  the  part 
of  the  debtor,  and  the  description  of  the  plaintiff  as  creditor  would  be  sufficient 
to  enable  him  to  sue.  Besides  this  the  deed  provides  that  the  debt  is  not  gone 
unless  the  composition  is  paid.  Another  objection  to  the  deed  is  that  the  day 
for  payment  of  the  composition  occurs  within  the  period  limited  by  law  for  the 
registration  of  the  deed.  That,  however,  is  no  hardship,  for  the  creditor  may 
ei&er  refuse  the  composition  until  tiie  deed  is  found  to  be  binding ;  and  in  that 
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case  he  would  not  be  deprived  of  his  right  to  sue  if  the  deed  turned  out  to  be 

bad ;  or  he  may  accept  the  composition  of  two  shillings,  but  at  the  same  time 
insist  on  being  paid  the  remaining  eighteen  shillings,  whereby  he  would  not  be 
treated  as  ah  assenting  creditor. 

Keating,  J. — The  want  of  a  formal  commencement  is  no  objection  to  this 
plea.  It  is  pleaded  according  to  the  Common  Law  Procedure  Act.  The  plaintiff 
could  not  be  embarrassed  by  it  as  to  the  nature  of  the  defence,  or  in  deciding 
upon  the  course  he  should  take.  As  to  the  unreasonableness  of  the  deed,  that 
is  no  groimd  of  objection.  My  brother  Willes  has  pointed  out  that  there  would 
be  no  hardship  to  the  plaintiff  if  the  deed  turned  out  to  be  bad. 

Smith,  J. — The  plea  is  good.  Since  the  Common  Law  Procedure  Act  a 
formal  commencement  is  unnecessary  and  the  plea  forms  a  good  answer  to  the 
action:  Ex  parte  Caatleton  (10  W.  R.  851;  31  L.  J.  N.S.  Bkcy.  71).  Mr. 
Fhilbrick  says  that  it  is  unreasonable  because  the  day  appointed  for  the  payment 
of  the  composition  occurs  before  the  twenty-eighth  day  which  is  appointed  by 
the  Act  as  the  limit  of  the  time  within  which  the  deed  may  be  registered.  But 
it  must  be  observed  that  it  may  be  registered  at  any  time  within  the  twenty- 
eight  days ;  that  is  only  the  maximum  period.  Ex  parte  Qodden  is  in  favour  of 
the  defendant.  There  Mr.  Commissioner  Holroyd  says  "  there  is  this  further 
point  in  the  case  that  in  this  deed  there  is  not,  as  in  Walter  v.  Adcock,  a  covenant 
to  pay  in  futuro,  but  an  engagement  to  pay  the  amount  of  the  composition  down 
at  once. "  That  is  an  authority  to  show  that  the  provisions  of  the  present  deed 
are  reasonable. 


Husband  and  Wipe. — The  Court  will  make  a  payment  of  money  out  of  court 
io  a  married  woman  entitled  thereto,  notwithstanding  that  she  is  mitdeacribed 
in  the  petition,  where  the  husband  gives  his  consent. 

On  petition  in  this  suit  certain  trust  funds  were  ordered  to  be  transferred  to 
the  peti^oners  after  providing  for  payment  of  500L  to  a  respondent,  the  plaintiff 
in  the  suit  of  Maddison  v.  Chapman. 

The  Registrar  refused  to  draw  up  the  order  for  payment,  the  petitioner 
being  a  married  woman  (but  not  so  described  in  the  petition),  except  upon  her 
examination  and  consent  in  court. 

VUliers  having  mentioned  the  matter, 

Stuart,  V.C.  on  the  husband's  consenting,  directed  the  order  to  be  made 
for  payment  to  the  wife  on  her  separate  receipt. 


Judgment  for  the  defendant. 


Stoart.  V.C.  Feb.  27,  1866. 
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Wood,  V.C,  Feb.  12, 18,  U,  1866. 
TATE  V.  WILLIAMSON. 

14  W.  R.  449;  L.  R.  1  Eq.  628;  14  L.  T.  163:  affirmed  16  W.  R.  821;  L.  R. 

2  Ch.  55;  15  L.  T.  549  (L.  C). 

PurckoMe  hy  a  -person  in  a  fiduciary  relation  to  the  vendor. 

Fraud  and  Misrepresentation. — A  person  undertaldng  to  adviee  another, 
who  is  in  pecuniary  difficulties,  on  the  arrangement  of  his  affairs,  and  the  best 
means  of  settling  with  his  creditors,  places  himself  in  a  fiduciary  position  with 
respect  to  that  person;  and  the  doctrines  of  the  Court  of  Equity,  which  relate 
to  purchases  by  a  trustee  from  his  cestui  que  trust,  apply  to  a  purchase  made  by 
the  person  advising  from  the  person  advised.  A  sale  under  such  circumstances 
set  aside  after  the  death  of  the  vendor  at  the  suit  of  his  heir-at-law,  who  never 
acquiesced  in  the  transaction. 

This  was  a  motioD  for  decree. 

The  original  bill  was  filed  so  far  back  as  February  8th,  1862.  The  plaintiff 
was  William  James  Tate,  the  father,  heir-at-law,  and  personal  representative, 
of  William  Clowes  Tate,  deceased,  who  died  in  the  year  1860,  at  the  age  of 
twenty-three,  intestate,  and  without  having  been  married;  and  the  defendants 
were  Robert  Williamson  the  younger,  and  Hugh  Henshall  Williamson. 

The  object  of  the  bill  was  to  set  aside  a  sale  of  real  estate,  made  by  the 
intestate  to  the  defendant  Robert  Williamson,  on  the  following  grounds: — Ist, 
that  at  the  time  when  the  sale  was  made,  the  defendant  Robert  Williamson 
stood  in  a  fiduciary  position  towards  the  intestate ;  2ndly,  that  on  the  treaty  for 
the  sale  the  defendant  Robert  Williamson,  taking  advantage  of  the  youth  and 
inexperience  of  the  intestate,  and  of  the  fact  that  he  was  without  proper 
professional  advice,  misrepresented  and  concealed  various  facts  which  had  an 
important  bearing  on  the  value  of  the  property ;  and,  Srdly,  that  the  price  given 
was  a  grossly  inadequate  one. 

The  material  facts  were  as  follows : — 

William  Clowes  Tate,  the  only  son  of  the  plaintiff  by  his  first  wife,  Eliza 
Tate,  was  bom  July  6th,  1836.  On  the  death  of  his  mother,  which  took  place 
October  5th,  1837,  be  became  entitled  to  an  equitable  estate  in  fee  in  an 
undivided  moiety  of  a  certain  estate,  situate  in  the  parish  of  Norton-le-Moors, 
in  the  county  of  Stafford,  which  consisted  partly  of  freehold  and  partly  of 
copyhold  lands,  with  the  coal-mines  thereunder,  and  was  usually  known  as  the 
"Whitfield  Estate."  The  entirety  of  this  estate,  which  produced  a  surface 
rental  of  about  4401.  per  annum,  was  vested  in  the  defendant  Hugh  Henshall 
Williamson  (who  was  great-uncle  by  marriage  to  the  intestate)  John  Rothwell 
and  Richard  Ecroyd  Payne,  in  fee,  as  joint  tenants  and  trustees  for  the  persons 
beneficially  interested  therein.  It  was,  however,  in  fact,  managed  by  the 
defendant  Hugh  Henshall  Williamson  alone,  he  being  the  only  trustee  resident 
in  the  neighbourhood  of  the  estate,  and  being  fully  conversant  with  the 
superintendence  of  both  coal-mining  and  farming  operations. 

During  the  minority  of  the  intestate,  a  certain  portion  of  the  rents  and 
profits  of  his  moiety  of  the  Whitfield  Estate  was  paid  for  his  education  and 
maintenance,  and  the  remainder  was  accumulated  for  his  benefit,  according 
to  the  trusts  of  the  instrument  under  which  he  had  become  entitled  to  such 
moiety.  He  resided  at  Manchester  with  his  father,  the  plaintiff,  until  the 
nineteenth  year  of  his  age,  when  he  proceeded  to  the  university  of  Oxford,  in 
order  to  complete  his  education.  On  the  5th  July,  1857,  while  he  was  still 
resident  at  the  University,  he  attained  his  majority ;  and  shortly  after  that  date 
— that  is  to  say,  in  August,  1857 — the  trustees  assigned  to  him  the  accumula- 
tions of  the  rents  during  his  minority,  conveyed  and  released  to  him  the  freehold, 
and  covenanted  to  surrender  to  him  the  copyhold,  portion  of  the  said  moiety. 
The  other  undivided  moiety,  however,  of  the  Whitfield  estate  being  still  subject 
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to  truats  in  favour  of  certain  persona,  some  of  whom  were  infants,  the  entirety 
of  the  said  estate  continued  as  before  to  be  managed  hy  the  defendant  H.  H. 
Williamson,  who  received  the  rents  thereof,  and  transmitted  a  moiety  of  them 
to  the  intestate. 

The  personal  habits  of  the  intestate  at  Oxford  were  of  an  idle  and  extrava- 
gant kind,  and  had  involved  him  in  debt  before  he  reached  his  majority.  It  was 
alleged,  though  not  conclusively  proved,  that  the  whole,  or,  at  any  rate,  much 
the  larger  portion  of  the  accumulations  which  he  received  in  August,  1867, 
and  which  amounted  to  about  2,2001.,  was,  immediately  on  his  receipt  thereof, 
applied  by  him  in  liquidating  some  of  the  debts  which  he  had  thus  contracted ; 
ai^  it  was  shown  that,  on  two  several  occasions,  viz.,  in  November,  1857,  and 
April,  1858,  he  raised  two  several  sums  of  5001.  for  the  purpose  of  paying  debts. 
These  two  several  sums  were  raised  on  his  moiety  of  the  Whitfield  estate  by 
way  of  mortgage  and  further  charge  in  favour  of  the  said  B.  E.  Payne,  with 
the  knowledge  of  the  defendant  H.  H.  Williamson,  who  was  well  aware  of  the 
habits  and  consequent  difficulties  of  the  young  man,  and  had  himself  shortly 
before  given  him,  as  a  present,  a  like  sum  of  500L,  to  be  applied  in  the  like 
manner. 

The  intestate  continued  at  Oxford  until  June,  1859,  when  he  finally  left 
the  university.  Before  that  time  he  had  become  estranged  from  the  plaintiff, 
his  father,  and  so  did  not  return  to  his  former  home,  but  went  to  reside  in 
lodgings  at  Plymouth. 

Previously  to  this  time,  that  is  to  say,  in  or  about  November,  1858,  the 
defendant  H.  H.  Williamson,  being  obliged  to  leave  Staffordshire,  on  account 
of  ill  health,  associated  the  defendant  R.  Williamson  with  himself  in  the  receipt 
of  the  rents  and  profits  of  the  Whitfield  estate.  This  step  was  communicated 
to  the  intestate  by  the  defendant  H.  H.  W^illiamson  in  a  letter,  dated  November 
16th,  1858,  in  which  he  said,  "  I  am  obliged  to  go  to  a  warmer  climate,  but 
my  nephew,  Mr.  Bobert  Williamson  junior,  will  receive  the  rents,  and,  after 
paying  Mr.  I^yne,  will  hand  you  an  account,  and  enclose  you  the  balance. 
The  fi^fendant  B.  Williamson  accordingly  acted  in  the  receipt  of  the  rents  from 
November,  1858,  xmtil  the  return  of  the  defendant  H.  H.  Williamson  to  Stafford- 
shire, which  took  place  in  or  about  May,  1859.  After  the  return  of  the 
defendant  H.  H.  Williamson  both  defendants  acted  in  the  receipt  of  the  rents, 
the  accounts  of  such  rents  being  kept  principally  by  the  defendant  R.  Williamson, 
though  it  was  the  practice  to  enter  them  in  the  account-book  in  the  name  of 
the  defendant  H.  H.  Williamson  alone. 

In  or  about  the  end  of  July,  1859,  the  intestate  being  still  in  difficulties, 
and  being  much  pressed  for  payment  by  his  creditors,  wrote  to  the  defendant, 
H.  H.  Williamson,  to  ask  him  for  advice  on  his  affairs.  The  defendant  H.  H. 
Williamson  answered  the  intestate's  letter  by  a  letter  dated  the  30th  July,  1859, 
in  which  he  invited  the  intestate  to  come  and  see  him  at  his  house,  and  to 
bring  a  list  of  his  debts  with  him ;  the  intestate  did  not  accept  this  invitation, 
but  ordered  a  certain  Oxford  agent  named  Holloway,  to  send  a  list  of  his  debts 
by  post  to  the  defendant  H.  H.  Williamson.  Mr.  Holloway  accordingly  sent  a 
list  of  alleged  debts,  amounting  in  the  whole  to  about  1,0001.,  to  the  defendant, 
H.  H.  Williamson,  some  time  before  the  26th  August,  1859. 

On  the  said  26th  August,  1859,  the  defendant  R.  Williamson,  who  up  to 
that  time  was  personally  unknown  to  the  intestate,  entered,  with  the  privity 
and  consent  of  the  defendant  H.  H.  Williamson,  into  direct  communication 
with  the  intestate  by  sending  him  a  letter,  of  which  the  following  is  the  material 
part : — 

"  W.  C.  Tate,  Esq. — Dear  sir, — I  have  before  me  a  letter  from  a 
Mr.  Holloway  addressed  to  my  imcle,  and  who,  I  am  sorry  to  say,  is  not 
sufficiently  well  to  attend  to  business  matters.  The  letter  contains  a  list  of 
debts  owing,  and  forms  a  very  heavy  amount,  which  Mr.  Holloway  expects  to 
be  paid  immediately.  I  will  meet  you  in  the  course  of  a  few  days  in  London, 
upon  having  a  couple  of  days'  notice,  and  after  hearing  your  views  on  the 
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subject  will  talk  over  the  matter  and  see  in  what  way  it  can  be  arranged. 
Although  quite  a  stranger  to  you  personally  I  know  your  name  in  a  business 
point  of  view,  having  received  the  Whitfield  rents  for  your  joint  account  with 
Mrs.  K.,  and  therefore  write  to  you  on  the  subject." 

The  intestate  acceded  to  a  proposition  for  a  meeting  between  himself  and 
the  defendant  R.  Williamson,  contained  in  the  above  letter,  and  interviews  in 
consequence  took  place  between  them  in  London  on  the  6th,  6th,  and 
14th  September  following.  At  the  first  of  such  interviews  the  defendant 
R,  Williamson  informed  the  intestate  that  his  uncle,  the  defendant  H.  H. 
Williamson,  had  commissioned  him  to  endeavour  to  compromise  the  OxfcHxl 
debts  for  500L  or  thereabouts,  which  sum  his  said  uncle  was  willing  to  advance 
for  that  purpose.  The  intestate  positively  refused  to  allow  any  negotiation  fox 
an  abatement  to  be  attempted,  saying  that  if  he  did  not  pay  his  debts  in  ftdl 
his  character  would  be  injured.  According  to  the  defendant  K.  Williamson, 
the  intestate  then  declared  his  intention  of  selling  his  moiety  of  the  Whitfield 
estate,  adding  that  he  had  been  offered  6,000(.  for  it.  Upon  this  the  defendant 
R.  Williamson,  who  admitted  in  his  answer  that  he  had,  previously  to  his  going 
up  to  London  to  see  the  intestate,  formed  a  desire  to  become  the  purchaser  of 
the  intestate's  moiety  of  the  Whitfield  estate,  should  it  ever  come  into  the 
market,  said  that  he  would  purchase  it  himself  if  the  intestate  would  sell  it 
for  7,000L,  and  aUow  the  purchase  money  to  be  paid  in  instalments.  The 
intestate  acceded  to  these  terms,  and  it  was  arranged  that  an  agreement  for 
sale  and  purchase  should  forthwith  be  drawn  up  by  Messrs.  Clowes  &  Hickley. 

The  defendant  R.  Williamson  returned  home  on  or  soon  after  the  6th 
September ;  and,  on  the  10th  September,  wrote  a  letter  to  the  intestate 
advising  him  to  consult  with  his  father,  or,  at  any  rate,  with  Mr,  Payne,  who, 
it  will  be  recollected,  was  one  of  the  trustees  of  the  Whitfield  estate,  and  who 
was  a  solicitor,  or  with  some  other  solicitor,  before  finally  selling  his  property ; 
offering  to  break  off  the  agreement  in  case  the  intestate  should  be  advised  not 
to  sell  it,  or  should  be  able  to  obtain  a  higher  price.  No  answer  seems  to  have 
been  given  to  this  letter,  but,  on  the  14th  September,  an  interview  took  place 
between  the  intestate  and  the  defendant  R.  Williamson,  at  the  office  of  Messrs. 
Clowes  and  Hickley,  and  in  the  presence  of  Mr.  Wedlake,  then  the  managing 
clerk  of  that  firm.  The  agreement  had  by  that  time  been  drawn  up  by 
Mr.  Wedlake,  acting  on  the  instructions  of  the  defendant  R.  Williamson;  but 
Mr.  Wedlake,  on  hearing  that  the  intestate  had  not  consulted  with  his  father, 
nor  Mr.  Payne,  nor  any  other  solicitor,  on  the  business,  refused  to  allow  him 
to  sign  the  prepared  agreement.  The'  intestate  said  that  no  consideration 
would  induce  him  to  go  to  his  father,  but  that  he  had  no  objection  to  consult 
Mr.  Payne;  whereupon  it  was  agreed  that  he  and  the  defendant  R.  Williamson 
should  go  together  to  Mr.  Payne,  who  lived  at  Leeds,  and  take  the  agreement 
with  them,  for  the  purpose  of  submitting  it  to  him  for  his  consideration.  The 
intestate  accordingly  wrote  a  letter  to  Mr.  Payne,  which  letter  was  subsequently 
lost.  It  appeared,  however,  to  have  simply  asked  whether  Mr.  Payne  was  at 
home  or  not.  Mr.  Payne  was  not  at  home,  and  word  to  that  effect  was  sent 
to  the  intestate.  As  soon  as  Mr.  Payne  had  returned  home  the  defendant 
B.  Williamson  wrote  to  him  asking  for  an  interview  with  him  on  business,  but 
not  stating  the  nature  of  the  business.  The  5th  of  October  was  appointed  by 
Mr.  Payne  as  the  date  when  he  could  grant  the  request  for  an  interview.  On 
that  day  the  defendant  R.  Williamson  and  the  intestate  met  at  Mr.  Payne's 
office,  in  Leeds,  and  submitted  the  agreement  to  him  for  his  perusal.  Mr.  Payne 
was  not  consulted  as  to  the  sufficiency  of  the  price,  or  the  time  or  manner  of 
payment,  but  was  merely  asked  for  his  opinion  on  the  form  of  the  agreement, 
and  with  respect  to  the  title  of  the  estate,  with  which  he  was  acquainted.  A 
few  unimportant  alterations  having  been  made  by  Mr,  Payne,  the  agreement 
was  re-copied,  as  altered,  and  signed  by  both  parties  there  and  then. 

While  these  negotiations  were  pending,  the  defendant  R,  Williamson  had, 
on  or  about  September  10th,  procured  a  valuation  to  be  made  by  a  mineral  agent 
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named  Cope,  of  the  coal  mines  under  the  Whitfield  estate.  Mr.  Cope  eBtimated 
the  value  of  such  mines  at  20,000L  That  valuation  had,  it  appeared,  siuce 
been  lost.  The  defendant  B.  Williamson  never  oommunicated  the  fact  of  tiuB 
vaiuatioQ  having  been  made  to  the  intestate. 

Shortly  after  the  execution  of  the  agreement  the  intestate  and  the  defendant 
R.  Williamson  left  Leeds;  the  intestate  going  back  to  Plymouth,  and  the 
defendant  R.  Williamson  returning  to  Staffordshire.  A  conveyiance  of  the 
intestate's  moiety  was  then  prepared  and  engrossed;  and  on  the  4th  April, 
1860,  the  defendant  K.  Williamson  took  the  engrossment  to  Plymouth,  where  it 
was  executed  by  the  intestate,  in  the  presence  of  a.  solicitor,  who  was  called 
into  the  intestate's  lodgings,  but  who  was  consulted  only  as  to  the  mere 
formalities  of  execution.  On  the  9th  April  a  surrender  was  made  by  the  defendant 
H.  H.  Williamson,  and  B.  E.  Payne,  as  the  surviving  trustees  of  the  Whitfield 
estate  (the  other  trustee  having  died  in  1859),  and  by  the  intestate,  of  the 
copyhold  portion  of  the  intestate's  moiety,  to  the  use  of  the  defendant 
B.  Willianoson.  The  intestate  did  not  live  to  receive  all  the  instalments  of  the 
purchase -money.    He  died  on  the  11th  May,  1860. 

From  the  time  at  which  the  intestate  left  Oxford  until  his  death  his  habits 
of  idleness  and  dissipation  seem  to  have  been  continually  developing  and  growing 
more  confirmed.  The  immediate  cause  of  his  death  was  deUrium  Iremens; 
and  it  was  alleged  that,  during  the  whole  period  covered  by  the  negociation  for 
tbe  sale  and  purchase  of  his  property,  his  mind  was  in  such  a  weak  condition, 
the  result  of  excessive  drinking,  that  he  was  incapable  of  giving  due  attention 
to  business  matters.  He  was.  moreover,  very  despondent  about  bis  affairs, 
and  had  an  unduly  exaggerated  idea  as  to  the  extent  of  his  liabilities,  and  the 
difficulty  he  should  find  in  extricating  himself  from  them. 

It  appeared  from  the  evidence  that  all  the  money  paid  by  the  defendant 
R.  Williamson,  towards  payment  of  the  purchase-money  for  the  intestate's 
moiety  of  the  Whitfield  estate,  was  advanced  by  the  defendant  H.  H. 
Williamson  to  the  defendant  B.  Williamson,  for  the  express  purpose  of  purchas- 
ing the  property.  In  consequence  of  this  fact  being  known  to  the  plaintiff,  the 
defendant  H.  H.  Williamson  w^as  treated  in  the  original  bill  as  the  purchaser 
of  the  property,  or,  at  any  rate,  as  having  an  interest  in  it  to  the  extent  of  the 
sums  so  advanced  towards  payment.  The  defendant  H.  H.  Williamson 
however,  disclaimed  all  interest  in  the  property,  and  in  his  answer  to  the 
re-amended  bill,  stated  that  the  money  so  advanced  by  him  to  the  defendant 
B.  WiUiamson  was  given  as  an  absolute  gift;  that,  soon  after  one  of  the  afore- 
said interviews  between  the  intestate  and  the  defendant  B.  Williamson,  in 
London,  tbe  defendant  B.  Williamson  had  communicated  to  him  his  intention 
of  purchasing  tbe  intestate's  moiety  of  the  Whitfield  estate;  and  that  thereupon 
he,  the  defendant  H.  H.  Williamson,  had  offered  to  make  him  a  present  of 
whatever  money  should  be  requisite  for  the  purchase  thereof. 

Much  evidence  was  gone  into  with  the  object  of  connecting  the  purchase 
by  the  defendant  B.  Williamson  of  the  property,  with  an  arrangement  which, 
about  tbe  time  of  the  completion  of  the  purchase,  was  made  between  the  defen- 
dant H.  H.  Williamson  and  the  agent  of  Lord  Sidmouth,  with  respect  to  the 
working  of  the  mines  under  an  estate  of  Lord  Sidmouth,  adjoining  the  Whitfield 
4«tate,  in  conjunction  with  the  mines  under  the  Whitfield  estate.  And  it  was 
contended  that  even  if  the  defendant  H.  H.  W*illiamson  had  no  personal  interest 
in  the  moiety  of  the  Whitfield  estate  purchased  by  the  defendant  E.  Williamson 
from  the  intestate,  yet  tbe  interests  of  the  two  defendants  might  be  considered 
as  identical,  since  their  relative  position  to  each  other  was  more  like  that  of 
father  and  son  than  what  it  really  was,  that  of  uncle  and  nephew. 

With  respect  to  the  actual  value  of  the  Whitfield  estate,  much  confiicting 
evidence  was  offered  by  the  parties  to  the  cause.  Some  of  the  plaintiff's 
witnesses  valued  the  whole  estate  and  the  minerals  thereunder  nearly  as  high 
as  75,000!. ;  while  the  opinion  of  experts  who  valued  the  whole  estate  with  the 
mines  at  less  than  half  that  sum,  was  offered  in  evidence  by  the  defendants. 
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The  plaintiff's  witnesses,  too,  considered  that  the  whole  estate  could  easily  be 
80  divided  into  moieties  that  each  moiety  would  be  of  the  value  of  half  the 
value  of  the  entirety;  while  the  defendant's  witnesses  were  of  opinion  that  no 
such  division  into  moieties  could  possibly  be  made. 

It  was  also  shown  that  the  mines  under  the  Whitfield  estate  had  been 
worked,  though  with  indifferent  success,  during  some  portion  of  the  intestate's 
minority ;  and  that  such  working  had  been  discontinued  about  the  year  1844. 
Since  that  time,  however,  the  faciUties  for  distributing  the  coals  under  the 
Whitfield  estate  have  been  so  materially  increased  by  the  construction  of  a 
new  railway,  that  the  working  of  the  mines  at  present  would  undoubtedly  bring 
in  a  large  profit. 

It  should  be  stated  that  the  defendant  B.  Williamson  is  a  man  of  mature 
age,  and  that  he  has  for  many  years  been  the  proprietor  of  land  and  mines  in 
the  county  of  Stafford. 

Some  time  since  the  death  of  the  intestate,  the  defendant  B.  Williamson 
offered  an  instalment  of  the  purchase-money  to  the  plaintiff,  as  his  legal  personal 
representative,  but  the  plaintiff  refused  to  take  it. 

W.  Af .  James,  Q.C.,  and  Little,  for  the  plaintiff. 

Qiffard,  Q.C.,  and  Kay,  for  the  defendant  H.  H.  Williamson,  disclaimed 
all  interest  in  the  estate,  and  contended  that  the  defendant  H.  H.  Williamson, 
having  been  charged  with  scheming  and  combining  with  the  other  defendant, 
which  charge  had  not  been  substantiated,  was  entitled  to  have  his  costs  paid 
by  the  plaintiff. 

Rolt,  Q-C,  and  Bristowe,  for  the  defendant  B.  WiUiamaon,  denied  that 
his  having  been  employed  by  the  defendant  H.  H.  Williamson,  to  receive  the 
rents  of  the  Whitfield  estate,  placed  him  generally,  or  for  the  pxuposes  of 
the  suit,  in  a  fiduciary  position  towards  the  intestate.  The  defendant  B. 
Williamson  had  not,  as  agent,  acquired  any  knowledge  of  the  value  of  the 
estate,  his  agency  having  been  strictly  limited  to  receiving  the  rents  and 
attending  the  rent  dinners.  They  referred  to  Dart.  Ven.  &  Pur.  pp.  21,  22,  and 
to  Bossiter  v.  Wahh  (4  Dr.  &  W.  485). 

No  reply  was  called  for. 

Wood,  V.G. — ^This  case  is  one  of  a  very  painful  character,  and,  as  is  not 
unusual  in  this  class  of  suits,  the  whole  matter  has  been  brought  forward  in 
a  state  of  considerable  exaggeration  on  the  part  of  the  plaintiff.  Persons, 
however,  who  allow  themselves  to  be  mixed  up  with  the  transactions  of  this 
sort  have  only  themselves  to  blame,  if,  in  the  investigations  which  necessarily 
attend  the  subsequent  impeachment  of  their  transactions,  imputations  are  made 
which  in  the  end  fail  to  be  established.  Upon  the  broad,  well-settled,  and  most 
sacred  principle  which  guides  the  action  of  this  Court  in  Its  dealings  with 
purchases  made  by  persons  standing  in  a  fiduciary  relation  to  the  seller,  it  is 
impossible  to  sustain  the  present  transaction.  That  principle  may  be  stated  in 
these  few  words :  whenever  there  exists  between  two  persons  confidence,  of 
whatever  character  and  of  whatever  amount,  for  the  Court  will  not  define  the 
exact  character  or  the  exact  amount  which  is  necessary  to  enable  it  to  interpose, 
the  Court  will  not  sustain  a  purchase  by  the  person  trusted  and  confided  in 
from  the  person  trusting  and  confiding  in  him,  unless  it  is  shown  that  there  was, 
on  the  treaty  for  the  purchase,  the  fullest  and  fairest  explanation  and  communi- 
cation of  every  particular  which  rested  in  the  breast  of  the  person  trusted  or 
confided  in.  The  present  case  might  have  been  reduced  to  this  one  point — 
The  young  man,  William  Clowes  Tate,  being  in  great  pecuniary  difficulties, 
or  rather  in  pecuniary  difficulties  which  he  considered  to  be  great,  wrote  to 
the  defendant  H.  H.  Williamson,  in  whom  he  nattmiUy  placed  the  very  greatest 
confidence,  for  his  advice.  The  defendant  H.  H.  Williamson,  who  is  a  gentle- 
man of  advanced  age,  and  who  was  at  the  time  suffering  from  ill  health,  and 
unable  to  attend  to  business,  requested  his  nephew,  the  defendant  B.  Williamson,. 


Digitized  by  Google 


E.B.Ar 


TATE  V.  WILLIAMSON. 


2757 


to  act  for  him  ia  the  matter.  The  defendant  K.  WiUiamson  aooordixigly 
took  upon  himself  to  advise  the  young  man  with  reference  to  the  arrangement 
of  his  affairs.  He  went  to  see  him  for  that  purpose,  and,  at  his  first) 
interview  with  him,  proposals  were  made  for  the  purchase  of  the  young  man'e 
property  by  his  adviser.  It  is  important  to  know  what  was  the  intestate's 
object  in  wishing  to  sell  his  property.  Clearly  he  was  under  the  impression 
that  that  was  the  only,  or  at  least,  the  best,  means  in  his  power  of  raising 
money  wherewith  to  pay  his  debts,  and  so  get  rid  of  his  difficulties.  Having 
made  an  offer  for  the  purchase  of  the  intestate's  property  at  7,000L,  the 
defendant  K.  Williamson's  next  step  is  to  go  secretly  to  a  mineral  agent  and 
procure  a  valuation  from  him  of  the  coal  under  the  estate  of  which  the  intestate 
owned  a  moiety.  The  agent  valued  such  coal  at  20,000^  Now,  making  all 
doe  allowance  for  the  probab^  difference  in  value  between  the  coal  under  the 
whole  estate  and  the  ooal  under  the  two  moieties  of  it,  when  they  might  come 
to  be  divided,  it  is  certain  that  the  defendant  B.  Williamson,  soon  after  he 
bad  made  his  first  proposals  for  the  purchase  of  the  intestate's  property,  was 
in  possession  of  the  knowledge  that  what  he  had  offered  for  it  was  not  so 
much  as  the  value  of  the  mines  under  it.  Yet  he  says  nothing  of  all  this  to 
the  young  man. 

Much  has  been  said  at  the  bar  about  the  advice  which,  during  the 
negotiations  for  the  purchase,  the  defendant  B.  WiUiamson  gave  the  testator 
to  ciHisult  his  father  or  Mr.  Payne,  who  was  a  aoHoitor,  or  some  other  solicitor. 
It  should  be  observed,  however,  that  the  defendant  B.  Wilhamson  never  once 
advised  the  young  man  to  consult  a  mineral  agent.  The  conduct  of  the 
defendant  R.  Williamson,  in  himself  consulting  such  an  agent,  has  been 
declared  to  have  been  most  natural,  and  what  any  sensible  person  would  do 
after  making  an  offer  for  land  in  a  mineral  district.  That  is  quite  true;  but 
is  it  not  equally  natural  for  the  vendor  of  such  land  to  have  the  minerala 
valued  previous  to  his  selling  it?  Surely  it  is.  Yet  the  defendant  B.  William- 
son never  even  hinted  to  the  young  man,  whom  he  had  undertaken  to  advise, 
that  such  would  be  the  natural  and  proper  course  of  a  sensible  person  in  the 
young  man's  place. 

Now  let  us  look  at  the  position  of  the  intestate.  He  was  a  young  man, 
just  twenty-three  years  of  age,  and  in  possession  of  a  landed  property,  which, 
even  without  counting  the  minerals  under  it,  would  have  sufficed  to  maintain 
him  decently  and  respectably.  He  had  gone  to  Oxford  when  in  his  nineteenth 
year,  and  while  there  had  entered  upon  a  course  of  extravagance  and  reckless- 
ness. Before  he  had  left  the  university  he  had  become  estranged  from  his 
father,  whether  in  consequence  of  his  own  improvidence  or  for  other  reasons 
I  do  not  stop  to  inquire.  On  attaining  his  majority,  and  while  he  was  still 
at  the  university,  he  had  spent,  in  paying  debts  incurred  there,  the  sum  of 
1,500/.;  1,000/.  of  which  he  had  raised  by  mortgaging  his  property,  and  the 
remaining  500/.  he  had  received  as  a  present  from  his  great-uncle,  the 
defendant  H.  H.  Williamson.  Soon  afterwards,  and  when  he  was  leaving 
Oxford,  being  again  in  difficulties,  and  being,  as  1  have  said,  estranged  from 
his  father,  he  had  naturally  turned  to  this  kind  relative,  the  defendant  H.  H. 
Williamson,  for  advice.  [His  Honour  then  went  through  the  facts  relating 
to  the  interview  between  the  intestate  and  the  defendant  E.  Williamson  in 
London.  ]  At  the  first  interview  between  the  young  man  and  his  adviser,  who 
up  to  that  time  had  had  no  personal  knowledge  of  each  other,  the  former 
made  an  observation  which  would  at  once  shew  to  a  man  of  experience,  like 
the  other,  how  utterly  deficient  he  was  in  knowledge  of  business  and  of  the 
world.  That  observation  was,  that  if  any  negotiations  were  undertaken  to 
obtain  an  abatement  from  his  Oxford  debts,  his  character  would  be  injured. 
Could  anything  be  more  absurd  than  this?  A  young  man,  who  had  already 
paid  away  1,^)01.  ui  satisfying  the  claims  of  Oxford  tradesmen,  thinks  h<B 
character  will  be  injured  if  any  attempt  is  made  to  compound  another  set  of 
similar  debts  amounting  to  1,000/!    It  is  important  to  hear  in  mind  that  the 
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defendant  B.  Williamson  admits  that,  before  he  went  up  to  see  the  intestate, 
he  had  formed  a  wish  to  become  the  purchaser  of  this  property,  should  it  ever 
come  into  the  market,  an  event  which  he  naturally  thought  not  an  improbable 
one.  That  being  so,  when  the  intestate  says,  "  I  am  in  great  and  pressing 
difficulties ;  I  must  have  money  at  once ;  I  ^all  sell  my  share  of  Whitfield ; ' ' 
the  defendant  B.  Williamson  doesn't  say  what  any  unbiassed  person  would 
have  said — viz.,  that  such  a  cotirse  was  ^uite  uncalled  for;  he  doesn't  remind 
the  young  man  that  the  property  being  worth  at  least  7,000i.,  and  the  only 
charge  on  it  being  a  mortgage  for  l.OOOL,  nothing  would  be  easier  than  to 
raise  more  than  sufficient  money  on  it  with  which  to  pay  in  full  all  his  alleged 
debts.  The  defendant  B.  Williamson  confesses  his  position  to  have  been  such 
that  he  was  unable  to  give  unbiassed  advice,  and,  that  being  the  ease,  he  had 
no  right  to  undertake  the  duty  of  advising  the  young  man  at  all.  [His 
Honour  then  went  through  the  transactions  subsequent  to  the  first  interview, 
and  commented  on  the  fact  that  the  mineral  agent  employed  by  the  defendant 
B.  Williamson  had  every  opportunity  of  informing  himself  as  to  the  nature 
and  condition  of  the  mines,  in  consequence  of  the  defendant  B.  Williamson's 
uncle,  the  other  defendant,  being  in  possession  of  the  estate  as  managing 


With  respect  to  the  letter  written  to  the  intestate  by  the  defendant 
B.  Williamson,  on  the  10th  September,  it  may  be  asked,  why  did  the 
defendant  B.  Williamson  advise  the  intestate  to  consult  with  his  father?  It 
was  not,  I  think,  as  was  suggested  at  the  bar,  because  he  thought  and 
believed  that  the  intestate  would  not  go  to  his  father.  I  hope,  and  I  see  no 
reason  to  doubt,  that  the  defendant  B.  Williamson  was  desirous,  as  he  says 
in  that  letter  that  he  was,  to  bring  about  a  reconciliation  between  the  young 
man  and  his  father.  The  view  I  take  of  it  is,  that  the  defendant  B.  William- 
son, knowing  the  doctrine  of  this  Court  on  purchases  like  the  one  which  he 
was  then  negociating,  wished  to  lessen  the  fesponsibility  which  he  would 
otherwise  incur.  "  If  I  can  put  him  into  independent  hands,"  he  thought, 
"  I  shall  not  be  bound  to  disclose  this  valuation  of  the  coal  mines  which  I 
have  had  made ;  but  if  he  is  thrown  on  me  altc^ether  I  shall  have  to  tell  him  of 
it. "  Whether,  if  he  had  succeeded  in  sending  the  intestate  to  some  independent 
adviser,  this  Court  would  on  that  account  have  held  him  absolved  from  the 
duty  of  making  the  valuation  known  or  not,  I  will  not  say.  I  think  it  would 
not.  Then,  again,  notice  the  expression  in  the  same  letter  of  the 
10th  September,  that,  in  case  the  young  man  should  wish  it,  he,  the 
defendant  B.  Williamson,  would  break  off  the  agreement;  and  couple  that 
expression  with  the  fact  that  there  was  no  binding  agreement  at  that  time, 
and  with  the  knowledge  which  the  defendant  B.  Williamson  possessed  of  the 
notions  which  the  young  man  had  about  his  character  and  honour.  He 
impresses  upon  the  young  man's  mind  that  there  was  an  agreement,  but  that, 
plainly  as  an  act  of  kindness  on  his  part,  he  would  not  insist  upon  his  rights,  if  the 
intestate  should  repent  of  his  having  entered  into  the  contract. 

With  respect  to  the  defendant  H.  H.  Williamson,  who  now  disclaims  all 
interest  in  the  purchased  property,  at  the  time  the  bill  was  filed  it  was  by  no 
means  clear  that  he  was  not  interested  in  it,  and  no  blame  can  be  attached  to 
the  plaintiff  for  having  charged  him  with  combining  with  the  other  defendant. 
As  the  matter  now  stands,  however,  it  is  clear  that  the  defendant 
H.  H.  Williamson  was  informed,  soon  after  the  proposals  for  sale  and 
purchase,  of  such  proposals,  and  also  of  the  valuation  of  the  coal  mines  made  for 
the  defendant  B.  Williamson.  It  was  the  plain  duty  of  the  defendant 
H.  H.  Williamson,  under  the  circumstances,  to  have  at  once  communicated 
the  fact  of  the  valuation  to  the  intestnte.  Instead  of  that,  he  says  nothing 
about  it,  but  actually  advances  the  purchase-money  for  the  property  as  a  gift 
to  the  defendant  B.  Williamson.  The  defendant  H.  H.  Williamson  has  shown 
himself  to  be  a  man  of  a  most  kind  disposition  towards  his  relatives,  but  in 
this  instance  he  has  consulted  the  interests  of  one  of  them  at  the  expense  of 
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(hose  of  another.  Though  the  bill,  therefore,  must  be  dismissed  against  him, 
it  must  be  dismissed  without  costs.  The  sale  must  be  set  aside  upon  the  usual 
terms.  The  plaintiff's  costs  must,  of  course,  be  paid  by  the  defendant 
R.  Williamson ;  and,  as  the  fonn  of  the  accounts  to  be  taken  will  be  upon  the 
basis  of  a  settled  account,  the  decree  will  direct  the  payment  by  him  of  "  the 
costs  of  the  suit." 


Wood,  V.C.  Feb.  15,  1866. 

DAVBNPOBT  v,  MOSS. 
14  W.  R.  463;  14  L.  T.  188. 
Executors — Receiver — Aaeete. 

BxECCTOR  AND  ADMINISTRATOR. — Tkc  retaineT  of  hia  debt  by  on  executor 
u  against  a  receiver  appoinied  by  the  Court  is  improper. 

In  this  case  the  plaintiff  had  been  appointed  receiver  of  the  estate  of  one 
Levi,  the  testator  in  the  cause.  The  receiver  was  interested ,  in  the  estate 
as  DKHlgagee  of  the  annuity  mentioned  below.  The  testator,  by  his  will,  had 
nven  an  annuity  to  his  daughter  Mrs.  Moss,  who  was  tme  of  his  ezeoutors. 
She  had  received  money  from  her  co-executors  for  payment  to  the  receiver^ 
but,  instead  of  doing  so,  had  retained  it  on  account  of  her  annuity.  Her 
co-executors  had  had  notice  of  her  assignment  of  her  annuity  to  the  mortgagee. 
There  was  another  suit  of  Levi  v.  Mass  pending,  which  affected  the  testator's 
estate. 

Giffardf  Q.C,  and  Daly,  moved  to  have  the  money  so  retained  by 
Mrs.  Moss  paid  to  the  receiver  by  the  executors. 

Hardy,  for  Messrs.  Saunders,  the  co-executors  of  Mrs.  Moss,  resisted  the 
demand,  on  the  ground  that  it  was  sought  in  effect  to  make  them  personally 
liable. 

Caldecoti  for  Mrs.  Moss. 

Wood,  V.C,  said  that  Mrs.  Moss's  conduct  in  retaining  a  sum  remitted 
to  her  by  her  co-executors,  for  the  purpose  of  being  paid  into  court,  to  answer  the 
annuity  left  to  her,  but  which  she  had  mortgaged,  was  highly  improper.  With 
regard  to  her  co-executors,  the  notice  which  they  had  received  of  her  assign- 
ment of  her  annuity,  ought  to  have  precluded  them  from  paying  any  portion 
of  it  to  her.  Considering  that  the  Court  did  not  know  the  state  of  the  assets, 
the  order  to  be  made  would  be  (without  prejudice  to  any  application  by  any  of 
the  persons  interested  in  the  other  suit  of  Levi  v.  Moss),  that  the  defendants 
Messrs.  Saunders,  as  executors  of  the  testator,  should,  out  of  any  assets  now 
in  their  or  any  of  their  hands,  or  which  might  thereafter  come  to  their  or  any 
of  their  hands,  on  account  of  income  of  the  testator's  estate,  pay  to  the 
plaintiff,  as  receiver,  the  arrears  and  growing  payments  of  the  annuity  given 
by  the  will  of  the  testator  to  Rebecca  Moss.  Mrs.  Moss  must  not  have  her 
costs  of  the  motion.  The  mortgagee  to  add  his  costs  to  his  debt.  There 
would  be  no  order  as  to  the  costs  of  the  co-executors. 


Digitized  by  Google 


2760  PENINSULAR,   &C.,    BANK   (LIM.)   V-   DARTHEZ.  DMQ 


Wood,  V.C.,  Feb.  16,  16,  1866. 

THE  PENINSULAR,  WEST  INDIAN,  AND  SOUTHERN  BANK 

(LIMITED)  V.  DARTHEZ. 

14  W.  E.  454. 

Injunction  to  restrain  proceedings  at  law — Delay — Answer. 

Where  a  defendant  has  not,  within  a  reasonable  time,  put  in  his  answer 
to  a  bill  charging  fraud  against  him,  he  cannot  resiit  an  injunction  to  Teairam 
him  from  proceeding  in  his  action  at  law. 

This  was  a  motion  for  an  injunction  to  restrain  proceedings  in  an  action 
at  law  on  certain  bills  of  exchange,  and  to  obtain  a  commiseion  to  examine 
witnesses  abroad.  The  bills  in  question  had  been  drawn  on  the  bank  by  the 
defendant  Guilhou,  and  accepted  by  them.  Guilhou  having  indorsed  them 
(by  procuration)  to  Darthez,  Darthez  presented  them  on  maturity,  and,  on 
the  bank  refusing  payment,  brought  his  action.  The  bank  alleged  that  the 
bills  had  been  accepted  by  them  on  the  faith  of  Guilhou 's  agreement  with  them 
to  furnish  the  requisite  funds  for  payment  on  their  arriving  at  maturity,  and 
also  to  indemnify  them,  but  that  Guilhou  had  not  done  so.  The  plaintiffs 
also  charged  that  Darthez  never  gave  any  consideration  for  the  indorsement, 
and  that  he  ^tvas  aware  of  the  agreement  between  the  bank  and  Guilhou ; 
also  that  he  was  not  a  bond  fide  holder  of  the  bills,  but,  in  fact,  the  nominee 
or  agent  of  Guilhou.  The  bill  had  been  filed  a  month  ago,  but  no  answer  h&d 
been  put  in. 

An  interim  order  had  been  granted  to  stay  proceedings  in  the  action. 

Daniel,  Q.C.,  and  Cottrell,  in  support  of  the  motion. 

Willcoch,  Q.C.,  and  Roxburgh,  for  the  defendant  Darthez. 

In  the  course  of  the  arguments  a  discussion  arose  as  to  whether  the  bank 
was  or  was  not  being  wound  up  in  compliance  with  the  provisions  of  the 
Companies'  Act.  His  Honour,  however,  intimated  his  opinion  that  the  whole 
question  was  whether  the  defendant  ought  to  have  the  money  before  putting 
in  his  answer. 

Wood,  V.C. — The  official  liquidator  must  make  an  affidavit  as  to  the 
assets  in  his  hands,  and  undertake  not  to  part  with  them  without  the  order  of 
the  Court.  This  was  an  attempt  to  introduce  a  practice  of  forcing  on  a 
motion  for  injunction,  and  then  displacing  the  prima  facie  case  made  by  the 
bill  by  means  of  cross-examination,  without  putting  in  an  answer.  The  old 
rule  was  that  on  filing  a  bill  an  injunction  was  granted  at  once  to  restrain 
an  action  at  law ;  but  Sie  new  Act  had  modified  this  practice  by  enacting  that 
there  should  be  no  injunction  simply  for  want  of  an  answer.  Under  tihe  old 
practice  bills  had  been  constantly  filed  for  the  mere  purpose  of  causing  delay. 
In  such  cases  no  answer  was  required,  and  therefore  none  needed  to  be  put 
in.  This  was  different  from  a  case  where  an  action  was  to  be  tried,  and  the 
defendant  relied  on  his  chance  of  breaking  down  the  plaintiff's  case  on  cross- 
examination.  Assuming  that  there  is  no  winding-up  proved,  he  must  order 
that  the  motion  do  stand  over  till  the  answer  has  been  put  in.  Under  the 
circumstances  he  must  assume  against  Darthez  that  the  allegations  of  the 
bill  are  correct,  and  they  show  grounds  for  the  interference  of  a  court  of  equity. 
He  must  therefore  extend  the  interim  order  for  a  fortnight,  the  plaintiffs  under- 
taking to  be  accountable  for  damages.  The  motion  for  the  commission  must 
also  stand  over. 
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14  W.  R.  454. 


Practice — Creditors'  suil. 

ExscuTOR  AND  ADMINISTRATOR. — Where  there  ts  a  clear  debt  ike  Court 
wtU  not  consider  the  interest  of  the  debtor's  estate  in  considering  what  steps 
should  be  taken  for  enforcing  it,  at  least  if  there  be  any  confiict  of  inieresi 
between  the  debtor  and  creditor. 

This  was  an  adjourned  summons. 

Alfred  and  Bobert  Hyde,  both  deceased,  brothers  and  co-partners,  were 
defendants  in  the  suit  of  Woods  v.  Hyde,  a  suit  for  specific  performance  of 
a  oontract  to  purchase  a  freehold  cotton-mill  for  25,0O0L  A  decree  for  the 
plaintiff  was  made  in  that  suit.  Before  payment  of  the  purchase -money  both 
the  Hydes  died,  each  of  them  having  appointed  the  same  gentleman  as  one 
of  his  trustees  and  executors.  This  gentleman  had  been  a  co-partner  with 
the  brothers  in  their  business,  and  is  still  a  member  of  the  firm  to  which  they 
belonged. 

The  present  bill  was  filed  against  both  sets  of  executors,  asking  ior  specific 
performance  of  the  contract.  The  answer  to  this  bill  was,  in  effect,  "  no 
assets."  The  bill  was  turned  into  a  creditor's  bill,  and  accounts  of  the 
estates  of  both  the  testators  were  ordered  to  be  taken.  From  these  accounts 
it  appeared  that  the  only  debt  due  from  the  testator's  estates  was  the  above- 
mentioned  debt  of  25,000i. ;  that  Robert  Hyde's  assets  amounted  to  between 
25.00CW.  and  26,000i.,  of  which  24,000L  was  due  to  his  estate  from  the  said 
firm;  and  that  Alfred  Hyde's  assets  amounted  to  about  40,(X)0?.,  of  which 
about  20,0001.  was  due  from  the  same  firm  on  promissory  notes  given  by  the 
said  firm,  with  the  understanding  that  the  money  should  not  be  required  until 
May,  1871.  The  executora  of  both  testators  said  that  it  was  impossible  to 
realise  assets  at  the  present  time  sufficient  to  enable  them  to  pay  the  whole 
of  the  purchase -money  for  the  mill;  and  that  with  respect  to  the  promissory 
noten,  it  would  be  improper  and  undesirable  to  send  them  into  the  market  to 
be  discounted  at  what  would  necessarily  be  a  ruinous  rate. 

The  plaintiff,  who  is  an  infant,  is  entitled  to  the  whole  of  the 
purchase-money  for  the  mill,  subject  to  the  payment  thereout  to  her  father, 
of  the  sum  10,0001.,  secured  on  the  mill  by  way  of  mortgage.  And  by  the 
trusts  of  the  will  under  which  the  plaintiff  claims,  her  portion  of  the  purchase- 
money,  if  paid  into  court,  would  forthwith  have  to  be  invested  in  the  purchase 
or  on  the  security  of  real  estate. 

The  plaintiff  took  out  a  summons  for  leave  to  take  such  steps  as  might 
be  necessary  to  get  in  the  estates  of  the  testators,  Alfred  and  Robert  Hyde. 

Role,  Q.C.,  and  Bury,  for  the  plaintiff,  said  that  the  object  of  the 
executors  was  to  delay  payment  of  the  purchase  money  as  long  as  possible, 
the  money  being  more  profitably  employed  in  the  business  of  the  firm  than  it 
would  be  if  applied  in  satisfying  the  debt  due  to  the  plaintiff.  The  personal 
estate  of  the  testators  must  be  got  in  and  exhausted  before  the  plaintiff  could 
proceed  against  the  realty. 

fi.  K.  Karslake  and  W.  W.  Karslake,  for  the  defendants,  offered  immediate 
payment  of  the  10,000!.  due  to  the  plaintiff's  father;  and  asked  the  Court 
to  allow  the  15,00(H.  to  remain  on  the  security  of  the  property,  such  security 
being,  as  they  said,  ample,  and  of  the  very  kind  pointed  out  by  the  will.  The 
defendants  would  execute  a  proper  legal  mortgage,  and  would  pay  interest  at 
51.  per  cent.  If  the  Court  were  to  acceed  to  this  proposal  the  Court  would 
be  saved  the  trouble  of  finding  good  real  security  on  which  to  invest  the  infant 
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ward's  money;  the  infant's  estate  would  be  benefited  by  the  high  rate  of 
interest  which  would  be  paid,  and  the  convenience  of  the  defendants,  who 
were  engaged  in  cotton  spinning,  a  business  just  recovering  from  a  recent  and 
great  depression  would  be  best  consulted. 

Wood,  V.C.,  said  that  it  was  riot  for  a  debtor  to  consider  what  was  best 
for  his  creditor.  The  debtor's  duty  was  to  pay  the  debt,  and  there  his  duty 
ended.  In  the  present  case  his  Honour  had  to  consult  the  interests  of  the 
plaintiff,  those  of  the  debtors  would  be  cared  for  only  to  the  extent  which 
might  be  necessary  to  avoid  any  risk  of  affecting  the  safe  and  speedy  satisfac- 
tion of  the  debt.  The  plaintiff's  father  should  be  appointed  receiver,  of 
course  without  salary,  to  get  in  the  outstanding  assets  of  both  testators,  under 
the  direction  of  the  judge  at  chambers.  In  consequence  of  the  receiver  having 
a  chaise  on  the  estate  to  the  extent  of  10,0001.  no  security  would  be  required 
of  him.  His  Honour  would  not  undertake  to  say  what  course  should  be  taken 
with  respect  to  the  payment  of  the  purchase-money,  as  he  was  unwilling  to 
prejudge  questions  which  would  come  before  him  in  chambers.  Costs  of  the 
summons  to  be  costs  in  the  cause. 


[ADMIRALTY.] 

Jan.  30,  31,  Feb.  26.  1866. 

"THE  ALEXANDRA." 
14  W.  R.  466;  14  L.  T.  742. 

Shipping. — Damage  to  goods — Burden  of  proof. 

This  was  an  action  brought  by  the  plaintiffs  as  the  owners  and  assignees 
of  two  bills  of  lading,  dated  respectively  the  3rd  of  September,  1863,  signed  by 
the  master  of  the  foreign  steamship  Alexandra,  and  given  for  92  casks  of 
butter  shipped  in  Copenhagen,  and  which  were  therein  undertaken  to  be 
carried  in  the  Alexandra  from  Copenhagen  to  Hull,  and  there  delivered  in 
good  order  and  condition  (the  dangers  and  accidents  of  the  seas  excepted). 
On  the  arrival  of  the  Alexandra  at  the  port  of  Hull,  nearly  the  whole  of  the 
plaintiffs'  butter  was  found  to  be  wasted  and  spoilt,  and  mixed  with  bran. 
The  plaintiffs  alleged  that  the  damage  was  occasioned  by  the  negligence  of 
the  defendants,  and  more  particularly  by  their  having  improperly  stowed  tiie 
plaintiffs'  butter  in  juxta-position  with  a  quantity  of  bran  near  the  engine-room 
of  the  steamer,  so  that  the  heat  of  the  engine-room  caused  the  liquifaction 
of  the  butter;  and  that  the  improper  stowage  caused  the  bran  to  mix  with  it. 

The  defendants  denied  that  the  damage  was  occasioned  by  their 
negligence,  or  by  improper  stowage;  and,  on  the  other  hand,  alleged  that  the 
cargo  of  the  Alexandra  had  been  properly  stowed,  but  that,  after  leaving 
Copenhagen,  the  Alexandra  met  with  heavy  gales  of  wind  which  caused  her  to 
roll  and  laboiu*  heavily,  and  caused  her  cargo  to  shift,  and  the  butter  casks  to 
break,  and  that  the  damage  complained  of  was  thereby  occasioned;  so  that, 
by  the  terms  of  the  bills  of  lading,  the  defendants  were  absolved  from  liability. 

The  hearing  of  the  cause  occupied  the  Court  two  days  (30th  and  Slat  of 
January),  and  the  evidence  was  of  a  conflicting  character. 

Dr.  Deane,  Q.C.,  and  V.  Luahmgton,  for  the  plaintiffs. 

Brett,  Q.C.,  and  E.  C.  Clarkson,  tor  the  defendants. 

Feh.  13. — Dr.  Lushinoton  (having  reviewed  the  evidence  and  recapitu- 
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lated  the  facts)  said — ^There  is,  undoubtedly,  a  serious  conflict  of  evidence, 
and  that,  too,  amongst  witnesses  apparently  entitled  to  the  confidence  of  the 
Court.  AJ!  the  Court  can  do,  under  such  circumstances,  is  impartially  to 
weigh  that  evidence,  and  say  which,  imder  all  the  circumstances,  ought  to 
preponderate.  The  plaintiffs  are  bound  to  establish  their  own  case  affirma- 
tively, to  the  extent  of  proving  that  their  goods,  on  arrival  at  the  port  of 
discharge,  are  in  a  damaged  condition.  This  proved,  the  onus  then  ^Ub  on 
the  defendants  of  proving  that  ihe  original  stowage  was  good,  and  that  perils 
of  the  9688  subsequently  occurring  created  the  damage.  1  think  the  evidence 
shows  that  the  original  stowage  was  done  in  the  ordinary  form,  and  with  the 
usual  precautions;  that  the  butter  became  mixed  with  the  bran,  not  from  heat, 
but  by  the  displacement  and  shaking  up  of  the  cargo,  and  that  this  displace- 
ment may  fairly  be  attributed  to  the  storm  to  which  the  vessel  was 
undoubtedly  exposed  on  her  voyage  to  Christiansand ;  in  short,  that  the 
damage  arose  from  perils  of  the  seas  excepted  in  the  bills  of  lading.  I  must 
pronounce  in  favour  of  the  defendants,  and  dismiss  the  suit  with  costs. 


[ADHIBALTT.] 

Feb.  6,  1866. 

THE  CARGO  ex  "VENUS." 
U  W.  R.  466;  L.  R.  1  A.  &  E.  50;  12  Jur.  N.S.  379. 

Salvage, 

Shipping. — An  appraisement  made  by  the  marshal  is  concluaive  aa  to  the 
value  of  the  property  salved. 

This  was  a  salvage  suit  instituted  on  behalf  of  the  respective  masters, 
owners,  and  crews  of  the  luggers  Enterprise,  Eclipse,  Unity,  Secret,  Alert, 
and  Ocean,  of  the  cutter  Fear  Not,  and  of  the  life-boat  Friend  of  all  Nations, 
against  the  cargo  lately  laden  on  board  the  brig  Venus,  to  obtain  a  reward  for 
services  rendered  oS  the  Tongue  light-ship  on  the  10th  November  last. 

Dr.  Deane,  Q.C,  and  E.  C.  Clarkson,  for  the  plaintiffs. 

V.  Luahington  for  the  defendants. 

The  facts  in  this  case  were  not  denied  by  the  defendants,  the  argument 
being  as  to  the  value  upon  which  the  salvage  was  to  he  rewarded. 

On  the  18th  December  the  plaintiff's  proctor  filed  commission  with 
mventory  and  appraisement  of  the  cargo  annexed,  the  value  certified  by  the 
appraisers  appointed  by  the  marshal  being  1,906!.  7s.  6d. 

On  the  1st  March  an  affidavit  was  filed  on  the  part  of  the  defendants, 
the  owners,  stating  that  the  cargo  had  been  sold  and  realized  1,295L,  less 
about  350!.  for  sundry  expenses. 

Deane,  Q.C,  and  Clarkson,  for  the  plaintiffs,  submitted  that  the  appraise- 
ment by  the  marshal  ought  to  be  held  to  be  conclusive  as  to  the  value. 

V.  Lushington,  for  the  defendants,  contended  that  the  trust  test  of 
value  was  the  sum  actually  realized  in  the  sale  of  the  cai^. 

Dr.  Lushington. — Nothing  in  my  opinion,  unless  under  very  extraordinary 
circumstances,  would  be  so  imprudent  on  the  part  of  the  Court  as  to  allow 
an  appraisement  made  by  the  authority  of  the  Court  to  be  departed  from. 
An  appraisement  made  by  the  authority  of  this  Court  is  made  with  great  care 
and  impartiahty,  and  must  be  deemed  conclusive,  unless  it  is  objected  to  at 
the  tune  it  is  brought  in.  I  shall  adhere  to  the  appraised  value,  and  I  award 
tite  plaintiffs  one-third  of  that  value  with  costs. 
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[ADHIRALTT.j 

March  6,  1866. 


THE  HOPE." 


14  W.  B.  467. 


Salvage — Appeal — Cinque  Porta. 

Shipping. — The  value  stated  by  the  owners  of  salved  property  m 
proceedings  before  commiBsioners  is  not  conclusive  upon  the  salvor,  even 
though  assented  to  at  the  time. 

This  was  a  motion  on  an  appeal  from  an  award  of  salvage  made  by  the 

CommissionerB  of  the  Cinque  Ports  at  Eamsgate.  The  owners  of  the  property 
salved  had,  in  the  proceeding  before  the  commissionerB,  asserted  that  the 
value  of  the  cargo  salved  amounted  to  2,000L  only.  The  salvors  not  having 
any  information  on  the  point  had  tacitly  consented  to  such  value,  but  they 
had,  subsequently  to  the  award  being  made,  discovered  that  the  catgo  bad 
been  declared  at  the  Custom  House  to  be  of  the  value  of  8,9001. 

The  appellants  now  moved  the  Court  to  direct  the  defendants  to  prove 
the  value  of  the  vessel,  as  also  the  quality,  quantity,  description,  and  value 
of  the  cargo. 

Brett,  Q.C.,  and  E.  C.  Clarkson,  for  the  appellants. 

Deane,  Q.C.,  for  the  respondents. 

The  Court  granted  the  motion  with  costs. 


Equitable  conversion — Legacy  and  succession  duty. 

Vendor  and  Purchaser. — A  certificate  from  the  Inland  Revenue  Office 
that  no  further  duty  is  payable,  is  all  that  a  purchaser  is  entitled  to  under 
the  Succession  Duty  Act. 

This  was  a  suit  for  specific  performance  of  a  contract  to  purchase  realty. 

The  Hon.  Bobert  Curzon,  by  his  will  dated  October  3,  1862,  devised  his 
real  property  (part  of  which  was  on  mortgage  to  the  plaintiff,  Earl  Howe,  and 
another),  on  trust  by  mortgage  or  by  sale  to  raise  a  sum  of  20,000?.  for  portions, 
and  12,500L  due  from  the  testator  on  the  said  mortgage,  and  subject  thereto 
in  trust  for  Mr.  Curzon,  his  son. 

The  testator  died  in  May,  1863.  The  trustees,  on  the  14th  October,  1863, 
put  up  the  Hagley  estate  for  auction  in  fifteen  lots,  and  the  defendant  was 
declared  the  purchaser  of  lots  2  and  15. 

On  the  25th  March,  1864,  the  defendant  entered  into  possession  of  the 
property  so  purchased  by  him. 

On  the  16th  July,  1864,  the  mortgages  being  paid  off  with  the  concurrence 
of  the  trustees,  re-conveyed  the  mortgaged  property  to  the  plaintiff, 
Mr.  Curzon,  and  thereupon  the  defendant  sent  a  requisition,  stating  that 
'*  as  Mr.  Curzon  is  now  to  be  treated  as  vendw  by  virtue  of  his  beneficial 


BoHiLLY.  M.B..  Feb.  28,  March  18,  1866. 


EAEL  HOWE  v.  THE  EAEL  OF  LICHFIELD. 


14  W.  K.  468;  L.  R.  1  Eq.  641;  14  L.  T.  122. 
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interest  under  his  father's  will,  it  must  be  proved  by  the  usual  evidence 


The  plaintifi's  solicitors  replied  that  as  the  devise  in  trust  for  sale  was 
abaolute,  legacy  duty,  and  not  succession  duty,  was  payable,  and  had 
been  paid. 

This  was  the  only  question  in  the  suit,  the  defendant  asserting  that  he 
vas  willing  to  complete  the  purchase,  but  that  he  ought  not  to  be  forced  to 
t-'.'ie  a  title  without  being  satisfied  that  the  proper  duty  had  been  paid  upon  the 
succession.  On  tke  question  being  referred  by  the  plaintiff  to  the  Office  of 
Inland  Bevenue,  Mr.  Trevor  replied  that  "  all  duty  in  respect  of  the  land  sold 
had  been  properly  paid ; ' '  but  the  defendants  required  a  more  definite  answer, 
and  refused  to  complete  till  that  was  obtained. 

Selwyn,  Q.C.,  and  G.  0.  Morgan,  for  the  plaintiff. — There  was  an  absolute 
trust  for  sale,  and  therefore  legacy  duty  was  payable,  and  has  been  paid ;  but 
if  not,  we  have  offered  to  indemnify  the  defendant  against  any  claim  in  respect 
of  succession  duty. 

Hobhcmse,  Q.C.,  and  Cecil  RusaeU,  for  the  defendant. — We  purchased 
not  under  the  dhrecticms  contained  in  the  will,  but  direct  from  Mr.  Curzon, 
therefore  succession  duty  was  payable,  and  we  ought  to  have  a  proper 
oer^cate  that  it  has  been  paid,  so  that  our  title  may  be  made  a  marketable 
one,  and  they  cited  Hobaon  v.  Neale  (17  Beav.  178). 

Mirch  13. — Lord  Romilly,  M.R.— In  my  opinion  the  defendant  has 
been  ill-advised,  and  must  submit  to  a  decree.  When  a  certificate  had  been 
obtained  from  the  Inland  Bevenue  Office  that  no  more  duty  was  payable,  the 
defendant  was  not  entitled  to  obtain  any  more  exact  or  formal  certificate  as 
to  whether  succession  or  legacy  duty  was  properly  payable.  I  consider, 
however,  that  imder  the  circumstances  legacy  duty,  and  not  succession  duty, 
was  payable.  The  fact  that  after  the  reconveyance  from  the  mortgagees 
Mr.  Ciurzon  became  the  proper  person  to  complete  the  contract,  by  conveying 
the  legal  estate,  did  not  alter  the  character  of  the  original  contract,  or  disturb 
the  equitable  conversion.  The  trustees  were  the  true  contractors,  and  in  their 
hands  the  property  was  converted  into  personalty,  under  the  power  of  sale. 
No  new  oontraot  was  substituted  for  the  original  one,  though  the  son  of  the 
testator  became,  after  two  years,  the  proper  party  to  convey  the  legal  estate. 

The  defendant  must  pay  the  costs  of  the  suit. 


PartnerBhip — Pledging  tke  aasete. 

Partnership. — W.  and  L.  being  aolicitorB  in  partnership,  £#.,  on  behalf 
of  ihe  firm,  purchaaed  shares  in  an  association,  and  paid  for  them  by  a  cheque 
iravtn  on  behalf  of  the  firm  cilthough  they  were  registered  in  hie  name  alone, 
h.  transferred  the  shares  to  W.,  and  the  partnership  was  dissolved.  W.  then 
applied  to  Messrs.  E.,  brokers,  who  purchased  the  shares  and  had  them  in 
their  hands,  to  hand  them  over,  but  they  claimed  a  lien  on  them,  on  the 
yrwrnd  that  L.,  against  whom  Messrs.  E.  had  recovered  judgment,  had 
Ttquetied  them  to  accept  1001.  as  pari,  and  hold  the  shares  for  a  week  for 
the  rest.   W.  then  filed  a  biU  for  delivery  of  ihe  shares,  to  restrain  Messrs.  E. 


that  succession  duty  was  paid." 


KiNDBBSLET.  Y.C.,  Feb.  20,  21,  1866. 
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from  parting  with  them,  and  the  aeBOciation  from  registering,  and  for  danmges 
and  ooata: — Held,  that  W.  was  entitled  to  delivery  of  the  shares,  subject  to  th» 
right  of  Messrs.  L.  to  have  the  benefit  whatever  interest  E.  had  in  them. 

This  bill  was  filed  for  an  injunction  to  restrain  the  defendants,  who  were 
sharebrokers,  from  handing  over  certain  shares  in  the  Imperial  Mercantile 
Credit  Association  to  any  one  but  the  plaintiff,  and  the  association  from 
registering  any  one  as  the  holder  of  such  shares,  or  paying  dividends  to  any 
one  but  the  plaintiff.  It  also  prayed  for  delivery  of  the  shares  by 
Messrs.  Eykyn  to  the  plaintiff,  and  that  they  might  pay  damages  and  costB. 

The  plaintiff  and  A.  W.  D.  Leather  were  in  partnership  as  solicit(»*8 
previously  to  December,  1864.  In  March  previous  the  defendant  Eykyn  *s 
firm  (Messrs.  Eykyn  &  Cuvelje)  bought  for  the  partners,  as  it  was  alleged, 
fifty  shares  in  the  Imperial  Mercantile  Credit  Association  (Limited),  twenty- 
five  of  which  were  sold  in  April,  and  Leather  paid  for  the  remainder  by  a 
check,  on  behalf  of  the  partnership,  for  345Z.  Is.  6d.,  and  the  shares  were 
registered  in  the  name  of  Leather  alone.  On  the  16th  of  December,  1864, 
the  partnership  of  Wilkinson  and  Leather  was  dissolved,  and  Leather,  as  the 
bill  alleged,  was  a  considerable  debtor  to  the  firm;  and  the  shares  were 
transferred  to  the  plaintiff  by  Leather,  first  in  blank  and  then  regularly.  On 
the  plaintiff  sending  to  Messrs.  Eykyn  for  the  certificates  of  the  shares,  they, 
by  their  solicitor,  claimed  to  hold  them  for  a  private  debt  due  from  Leather, 
and  a  correspondence  took  place ;  and  on  the  30th  of  December  the  plaintiff 
gave  the  company  notice  in  writing  that  the  shares  were  the  property  of  the 
partnership,  and  requested  to  know  the  numbers  of  the  shares,  which  were 
furnished.  On  the  5th  of  January,  1865,  the  plaintiff  wrote  to  Mr.  Taylor, 
Messrs.  Eykyn's  solicitor,  saying  he  should  file  a  bill,  which  was  done  on  the 
20th  of  March,  The  bill  charged  knowledge  by  Messrs.  Byl^  that  the 
transaction  was  a  partnership  one,  and  that  they  had  represented  to  Leather 
that  it  was  the  common  practice  to  register  in  one  name  of  a  firm ;  and  the 
plaintiff  insisted  that  Messrs.  Eykyn  had  no  claim  upon  the  shares,  and  prayed 
as  above.  Mr.  Eykyn  (the  substantial  defendant,  Cuvelje  having  only 
subsequently  become  a  partner,)  by  his  answer  alleged  an  agreement  by 
Leather  for  the  lien,  and  that  he  claimed  the  absolute  right  in  the  shares; 
he  denied  that  he  had  represented  that  it  was  a  common  practice  to  register 
in  one  name  of  a  firm,  and  asserted  that  the  plaintiff  had  been  told  by  Leather 
of  the  pledge  of  the  shares.  Since  the  filing  of  the  bill  Leather  had  become 
bankrupt. 

It  appeared,  on  the  evidence,  that  Messrs.  Eykyn  had  recovered  judgment 
against  Leather  in  an  action  of  debt,  and  that  he  had  proposed,  through  his 
solicitor,  to  pay  them  1001.  in  part  thereof,  and  had  asked  them  to  hold  the 
shares  ka  a  week  for  the  balance. 

Olasse,  Q.C.,  and  Charles  Walker,  for  the  plaintiff. — On  the  question  of 
the  right  of  a  partner  to  pledge  the  property  of  the  partnership  for  a  private 
debt  of  his  own,  cited  Young  v.  Keighly  (15  Ves.  657);  Allen  v.  Kilbre  (4 
Madd.  464). 

Baily,  Q.C.,  and  Surrage,  for  the  defendant  Eykyn. 
Qlasse,  Q.C.,  in  reply. 

KxKDERSLEY,  V.C.  (after  stating  the  facts),  said  that  he  considered  that 
the  shares  in  question  had  been  purchased  with  monies  belonging  to  the 
partnership,  and  in  the  name  of  the  firm,  and  that  the  fact  that  the  transaction 
had  been  conducted  by  one  partner  (Mr.  Leather)  made  no  difference. 
Mr.  Eykyn  was  aware  of  this  fact,  and  the  evidence  did  not  go  to  show  that 
there  was  any  special  authority  given  by  Mr.  Leather  to  him  (Eykyn)  to  retain 
possession  of  the  shares,  so  as  to  give  a  lien  upon  them  for  a  personal  debt 
due  from  Leather  to  Eykyn.    The  only  thing  that  appeared  was  that  judgment 
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had  been  recovered  in  an  action  of  debt  by  Eykyn  against  Leather,  and  that 
Leather,  after  such  judgment,  by  his  solicitor,  proposed  that  Eykyn  should 
take  1001.  in  part  payment,  and  hold  the  shares  for  a  week  in  respect  of  what 
was  further  due.  Leather  gave  an  equitable  assignment  of  his  interest  in 
the  shares  of  Eykyn,  nothing  more;  and,  having  bo  done,  he  transferred  them 
to  the  plaintiff.  Then  came  the  dissolution  of  the  partnership,  and  the  plaintiff 
(lather  being  bankrupt)  was  a  sort  of  continuing  partner,  and  had  a  right 
as  such  to  have  the  shares  delivered  up  to  him  to  be  realized  for  the  benefit 
of  the  partnership.  Subject  to  this,  Eykyn  had  a  right  to  have  the  benefit 
of  whatever  interest  Leather  had  in  the  shares  (if  any),  which  was  paramount 
to  the  plamtiff's  right  by  transfer.  There  must  be  a  decree  with  costs,  with 
a  declaration  that  the  certificates  should  be  handed  over  to  the  plaintiff, 
Messrs.  Eykyn  being  entitled  to  such  right  (if  any)  as  Leather  had  in  the 
shares,  in  priority  of  the  plaintiff's  right  under  the  transfer.  The  company 
were  entitled  to  their  costs. 


KiNDERSLEY,  V.C..  Feb.  22.  1866. 

Re  BAGOT'S  SETTLED  ESTATES. 

14  W.  R.  471 ;  14  L.  T,  159. 

Railway  company — Coata — Suite  in  another  court  auihorising  purchase — 
Juriadiction. 

Ck>MFt'LSORY  Purchase. — Railway  purchaae-money  standing  to  a  devisee's 
account  in  Vice -Chancellor  Kindersley'a  court  was  sought  to  bo  applied  to 
make  up  the  purchase -money  for  the  purchase  authorised  in  a  suit  at  the 
RoUa,  and  the  coata  of  the  investment  and  of  the  petUion  were  asked  against 
ike  company  in  proportion  to  the  sum  asked  to  be  paid  out.  Although  the 
company  submitted  to  pay  a  portion  of  the  costs  of  conveyance: — Held,  that 
they  were  only  liable  to  pay  the  costs  of  the  application.  All  that  the  Court 
could  do  was  to  order  payment  to  the  vendor. 

This  petition  prayed  the  applicati(»i  of  1,0131.  Consols  towards  making 
up  a  sum  of  6,200L,  proposed  to  be  laid  out  in  the  purchase  of  land,  and  asked 
the  oosts  against  the  company. 

The  facts  were  these  : — The  London  and  North-Westem  Railway  Company 
had  purchased  a  portion  of  the  Bagot  settled  estates,  and  paid  into  court  9001., 
now  represented  by  the  1,013/.  Consols,  and  standing  in  court  to  the  account 
of  the  devisees  under  the  will  of  the  Rev.  Robert  Bagot.  Two  suits  vvere 
instituted  in  the  Rolls  Court,  viz.,  Bagot  v.  Bagot  and  Legge  v.  Legge, 
and  a  purchase  being  contemplated  for  6,2001.,  as  above,  and  authorised  by 
the  Court  in  those  suits,  it  was  proposed  that  the  1,0131.  should  be  applied 
in  part  payment  of  that  sum.  The  petition  stated  these  facts,  and  prayed 
that  the  1,0131.  might  be  so  applied  and  paid  to  the  vendors  on  certificate 
of  the  chief  clerk  of  the  execution  of  the  conveyance ;  and  further,  that  the 
company  might  be  ordered  to  pay  the  costs  of  the  investment  and  of  such 
petition,  in  proportion  to  the  amount  of  the  fund  in  court  now  sought  to  be 
taken  out. 

P.  Kelly,  in  support  of  the  petition,  at  the  request  of  the  Court,  stated 
the  position  of  the  proceedings  at  the  Rolls,  and  urged  that  the  company 
were  liable  to  pay  to  the  same  extent  as  though  the  application  were  for  the 
1,0137.  to  be  laid  out  by  this  branch  of  the  Court,  and  in  this  matter.  He 
alao  contended  that  the  petitioner  was  entitled,  to  some  extent,  to  ask  a 
proportion  of  the  coets  of  the  conveyance. 
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Benson  Blundell,  for  the  company,  resisted,  the  right  of  the  petitioners, 
on  the  ground  that  however  correct  the  proceedings  in  such  suits  might  be, 
they  were  not  proceedings  within  the  meaning  of  the  Lands  Clauses  Act, 
under  which  such  sum  was  paid  in,  and  under  which  only  it  could  be  taken 
out;  submitting,  however,  that  if  it  were  so  asked,  the  amount  should  be 
transferred  from  the  present  account  into  those  suits;  and  submitting,  also, 
to  pay  a  proportion  of  the  costs  of  the  conveyance,  and  those  of  this 
application. 

Authorities  on  the  point: — Haynea  v.  Barton  (14  W.  R.  257);  Brown  v. 
Fenwick  (14  W.  R.  257);  Be  Laihropp's  Charity  (14  W.  R.  826). 

KiNDERSLEY,  V.C. — I  Consider  that  the  utmost  order  that  can  be  asked 
is  the  payment  over  of  the  amount  entitled  in  this  matter  to  the  vendor  in  the 
suit  in  the  Rolls  Court,  upon  his  being  duly  certified  as  such  vendor,  and 
on  his  having  executed  the  conveyance.  But  I  cannot  make  any  order  as  to 
part  payment  of  the  costs  of  the  conveyance;  I  can  only  give  the  costs  of 
this  application. 


KiNDKRSLBY.  V.C,  Feb.  24,  26,  1866. 

Re  SAMPSON.    LESITER  v.  CAMM. 

14  W.  R.  472;  14  L.  T.  97. 

PToetice — Administration  aummona — Parties — Married  woman — Real  and 
peraonal  estate. 

Executor  and  Administrator. — A  married  woman,  who  was  pecuniary 
legatee  to  her  separate  use  under  a  will,  took  out  an  admintatration  summons 
against  one  out  of  two  ttuateea  by  her  mother  and  next  friend,  without  making 
her  husband  a  party.  It  was  cdleged  that  the  other  trustee  Had  disclaimea, 
but  there  was  nothing  but  information  to  prove  it;  and,  admitting  that  her 
husband  was  alive  six  months  since,  she  stated  that  she  was  inoUnedto  heUeve 
he  was  dead.  On  adjourned  aummons  to  take  a  decree  in  the  husband's 
absence,  summons  dismissed  with  costs. 

This  was  an  adjourned  summons  on  the  question  whether,  on  an 
administration  summons  in  chambers,  taken  out  by  Susannah  Lesiter,  suing 
as  plaintiff  by  Mary  Fielding,  her  mother  and  next  friend,  and  described  oa 
the  wife  of  Charles  Lesiter,  the  said  Charles  Lesiter  was  a  necessary  party. 

The  summons  was  taken  out  to  administer  the  estate  of  William  Woodall 
Sampson,  Susannah  Lesiter  being  his  great-nieoe,  and  a  pecuniary  legatee 
under  his  will;  and  it  was  originally  sought  to  administer  both  his  real  and 
personal  estate,  but  the  chief  clerk  struck  out  the  words  *'  the  real  and," 
and  confined  it  to  the  personalty.  The  defendant  was  executor,  and  the  suit 
being  instituted  without  previous  notice  to  him,  he  took  that  objection  in 
chambers;  but  it  was  overruled  by  the  chief  clerk.  The  defendant's  solicitor 
then  objected  that,  the  plaintiff  being  a  married  woman,  her  husband  ought 
to  be  made  a  defendant.  In  answer  to  this  the  plaintiff,  by  her  affidavit, 
swore  that  she  believed  her  husband  was  dead.  Time  was  asked  to  answev 
this  affidavit,  but  was  refused.  It  was  insisted  by  the  defendant  that  the 
husband  was.  in  fact,  alive,  although  living  separate,  and  only  in  July  last 
legal  proceedings  were  taken  to  compel  him  to  support  her.  The  property 
being  vested  in  two  trustees,  the  defendant,  the  executor,  and  William  Rooth, 
it  was  then  insisted  that  Rooth  was  a  necessary  party,  unless  evidence  of  his 
disclaimer  were  forthcoming.  No  proof  of  such  disclaimer  having  been  given, 
the  chief  clerk  confined  the  summons  to  the  perstxial  estate,  as  above.  This 
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was  opposed,  on  the  ground  that  the  objection  taken  was  an  objection  for 
want  of  parties,  and  could  not  be  cured  in  that  stage  of  the  suit ;  but  this  was 
orerruled  by  the  chief  clerk. 

The  plaintiff  swore  that  the  defendant  threatened  to  sell  the  property : 
that  she  had  been  told  that  Williata  Booth  had  decUned  to  act:  that  her 
husband  did  not  reside  with  her  at  Bunnington,  in  Yorkshire,  where  she  and 
her  four  children  were,  but  at  Auston,  two  miles  distant,  and  that  she  saw  or 
heard  from  him  daily  until  six  months  ago,  when  he  left  Auston :  that  an 
execution  was  out  against  him  for  2001. :  that  for  two  years  previously  he  had 
been  in  very  ill  health,  and  was  of  very  intemperate  habits :  that  since  he  had 
left  Auston  she  had  never  seen  or  heard  of  him,  although  she  had  used 
ctHiBiderable  exertions  to  do  so :  and  that  from  his  state  of  health  and  habits, 
she  was  inclined  to  believe  that  he  was  dead.  The  defendant  swore  that  he 
believed  that  Lesiter  was  alive,  but  keeping  out  of  the  way  to  avoid  process. 

Lindley  appeared  in  support  of  the  summons,  and  contended  that,  even 
supposing  the  husband  were  living,  he  had  no  interest;  but  there  was  every 
reason  to  suppose  that  he  was  dead.  The  plaintiff  was  entitled  to  her  separate 
use. 

Roberta,  contra. — The  husband  was  a  necessary  party,  and  there  was  no 
proof  of  his  death  nor  of  the  disclaimer  of  Mr.  Booth.  The  summons  must  be 
dismissed  with  costs. 

Authorities  cited: — Joknaton  v.  Kirkwood  (4  Dr.  &  W.  379);  Daniell's  Ch. 
Prac.  91,  98,  118,  160,  197,  199. 

KiNDBBSLEY,  V.C.,  Said,  that  having  a  discretionary  power  upon  an  appH- 
cation  of  this  nature,  he  thought  he  ought  to  refuse  what  was  asked,  there 
being  at  present  no  sufficient  proof  that  the  husband  could  not  be  made  a 
party.  He  was  certainly  alive  six  months  ago,  and  in  an  adjoining  village  to 
that  in  which  the  wife  was  residing, — although,  if  that  were  the  only  difficulty, 
the  case  might  be  ordered  to  stand  over  for  further  evidence.  There  was, 
however,  a  difficulty  in  making  the  husband  a  party  at  all;  for,  on  an  adminis- 
tration Bumm(ms,  as  a  general  rule,  the  executor  or  trustee  <nily  was  made  a 
party;  yet  in  this  case,  no  doubt,  primA  facie,  the  husband  must  be  a  party 
to  the  suit.  In  the  case  of  an  administration  summons  a  decree  was  taken 
at  once ;  whereas,  on  a  bill  filed,  it  might  be  alleged  that  the  husband  was 
out  of  the  jurisdiction,  and  the  fact  might  be  then  proved.  Here  realty  and 
personalty  were  blended  together,  and  no  doubt  it  was  inconvenient  that  one- 
should  be  administered  without  the  other.  As  to  Mr.  Booth,  in  the  absence 
of  proof,  it  must  be  assumed  that  he  had  not  disclaimed.  This  was  a  case  in- 
whioh  an  administration  summons  was  a  very  inconvenient  course.  Th& 
summonB  must  be  dismissed  with  costs. 


KiNDBSSLEY,  Y.G.,  Msroh  2. 1866. 
Be  FINCH'S  ESTATE. 
14  W.  E.  472;  14  L.  T.  894. 
Practice — Corporation — Coaia  of  remaindermen. 

CoMPUiiSoiiY  PuHOHASB. — In  a  peiiiion  for  the  investment  in  Conaola  of  a 
fund  paid  into  court  under  the  Lands  Clauses  Act,  and  payment  of  the  divi- 
dends to  the  person  for  the  time  being  entitled  thereto,  it  is  necessary  and 
sufficient  that  the  tenant  of  the  immediate  freehold  should  appear. 

Therefore  where  the  land  woe  auhjeci  to  a  lease  for  ninety-nine  years,  if 
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the  lessee  should  so  long  live,  it  was — Held,  that  the  company  must  pay  the 
costs  both  of  the  lessee  and  the  trustees  in  whom  the  freehold  was  vested, 
but  not  of  any  of  the  parties  entitled  4n  remainder. 

ThiB  was  a  petition  for  the  investment  of  11,6001.  paid  into  court  by  the 
Corporation  of  the  City  of  London,  under  the  provisions  of  the  Lands  Clauses 
Act  as  representing  the  purchase-money  for  certain  hereditaments  taken  by 
them  for  the  purpossB  of  the  Holbom  Valley  Improvement  Act.  The  only 
question  was — What  costs  were  properly  chargeable  against  the  corporation. 

The  facts  were  peculiar: — Robert  Finch,  by  his  will,  dated  19th  August, 
1868,  devised  certain  freeholds  and  leaseholds  to  four  trustees  (all  now 
deceased)  upon  trust  to  pay  the  income  to  Maria  Finch  his  wife  (also  dead) 
for  life,  and  then  upon  trust  during  the  life  o£  the  petitioner  (who  was  an 
alien)  to  retain  the  rents  and  profits,  and  to  pay  them  to  him  for  his  own 
use  and  benefit.  And  after  certain  other  limitations  (whieh  had  all  failed) 
there  was  in  ultimate  gift  of  the  freeholds  and  leaseholds  to  such  son  of 
William  Macdonald  (one  of  the  trustees)  as  should  attain  twenty-five,  with  a 
name  and  arms  clause;  and  the  testator  appointed  Thomas  Webster  his 
executor. 

The  testator  died  in  September,  1830,  his  wife  died  in  March,  1839. 

The  will  afterwards  became  the  subject  of  a  suit,  to  which  the  Attorney- 
General  was  made  a  party  as  representing  the  Crown,  on  an  allegation  that 
there  was  no  heir  at  law  of  the  testator  in  existence,  and  that  it  was  question- 
able whether  the  ultimate  gift  was  or  not  void  for  remoteness,  and  whether 
in  that  case  the  trustees  would  or  not  be  entitled  to  hold  the  lands  discharged 
of  the  trust. 

In  the  year  1845  the  Vice-Chancellor  of  England  declared  that  the 
question  of  remoteness  could  not  be  decided  during  the  petitioner's  life.  Thid 
decision  is  reported  under  the  name  of  Bumey  v.  Macdonald  (15  Sim.  6). 
The  cause  had  since  totally  abated  by  the  death  of  the  plaintiffs. 

In  October,  1846,  the  petitioner  obtained  letters  of  denization,  and  there- 
upon the  trustees,  by  deed  dated  in  December,  1846,  conveyed  the  freeholds 
to  him  for  ninety-nine  years,  if  he  should  so  long  live,  at  a  pepper-corn  rent. 

The  land  having  been  taken  by  agreement  with  the  acting  trustees,  the 
devisees  in  trust  of  the  last  surviving  trustee,  and  the  money  paid  into  Court, 
this  petition  was  presented  for  investment  in  Consols,  and  payment  of 
dividends  to  the  petiti<Hier  for  his  life.  The  said  acting  trustees,  the  eldest 
■son  of  William  Macdonald,  and  the  Attomey-Gteneral,  had  been  served  witii 
the  petition  and  appeared. 

Faher,  for  the  petitioner,  stated  the  facts,  and  submitted  that,  under 
the  oiroumstances,  all  the  respondents  were  necessaty  parties  to  appear  on 
this  application,  and  that  the  corporation  ought  to  pay  their  costs :  The  Duke 

of  Cleveland's  Harte  Estate  (8  W.  B.  336;  1  Dr.  &.  Sm.  46). 

E.  F.  Smith,  Q.C.,  for  the  trustees,  asked  for  their  costs.  On  the  death 
of  the  petitioner,  the  question  raised  in  Burgess  v.  Wheate  (1  Eden,  177), 
would  arise,  and  therefore  the  trustees  had  a  personal  interest  in  tlie  fund. 

Dickinson,  for  William  Macdonald,  submitted  that  he  must  have  his 
costs  either  from  the  City  or  the  petiticmer,  and  declined  to  enter  into  the 
question  which  was  the  party  liable. 

A.  E.  Miller,  for  the  City  of  London. — [Kinderslry,  V.C. — I  am  of 
opinion  that  you  are  not  bound  to  pay  the  costs  of  the  son  of  Mr.  Macdonald, 
or  of  the  Attorney-General.  I  will  hear  you  as  to  the  trustees'  costs.]  This 
is  a  mere  petition  for  an  interim  investment  in  Consols,  no  one  but  the 
petitioner  is  interested  in  the  order,  as  no  one  could  be  heard  to  oppose  the 
investment.  In  all  the  cases  where  trustees  have  had  their  costs  the 
petition  has  been  for  investment  in  land,  and  even  m  that  case  there  oughb 
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to  be  only  one  set  of  oosts  in  such  a  case  as  this :  Ex  parte  Staples  (1 1).  M.  G. 
295). 

Wickens  for  the  Attorney-Genersl. 

W,  M.  James,  Q.C.,  as  amicus  curice,  said  that  V.C.  Wood,  in  every  case 
where  a  man's  property  was  taken,  whatever  his  interest  was,  was  of  opinion 
that  the  company  taking  the  land  must  pay  all  the  costs. 

Faber  in  reply. 

KiNDBRSLEY,  V.C. — The  question  in  these  cases  always  is,  whether  the 
Court  has  before  it  all  parties  interested  in  the  fund.  The  general  rule  is  that 
the  tenant  for  life,  and  he  alone,  should  appear,  and  the  Act  of  Parliamrat 
authorises  him  to  deal  with  the  company  on  behalf  of  all  parties.  But  where 
there  is  a  leaseholder,  the  tenant  for  life  is  not  competent  to  act  for  him,  but 
he  must  be  settled  with  separately.  If  this  lease  had  been  made  after  the 
notice  to  treat  it  would  have  been  different,  but  as  the  case  stands,  I  think 
the  Corporation  must  pay  the  costs  of  the  trustees,  who  are,  in  fact,  the 
tenants  of  the  immediate  freehold  of  this  land. 


Stuart.  V.O.,  March  7,  1866. 

In  T6  HUTCHINSON'S  TEUSTS. 

14  W.  E.  473;  14  L.  T.  129;  12  Jur.  N.S.  244. 

Settled  Land. — Leases  and  Settled  Estates  Act — Mining  lease — General 
power  of  leasing  mines. 

This  was  a  petition  by  the  assignee  of  the  interest  of  a  tenant  for  lifQ 
in  freehold  lands,  the  life-interest  in  the  surface  of  which  had  been  conveyed 
to  another  person,  for  leave  to  grant  a  mining  lease,  and  for  a  general  power 
to  grant  similar  leases.  The  application  was  made  under  the  Leases  and 
Settled  Estates  Act.  There  were  several  tenants  for  life  in  remainder,  who 
refused  their  consent. 

Prendergast,  for  the  petitioner,  referred  to  a  precedent  in  1  Seion  on 
DeereeSt  529,  as  illustrating  the  practice  of  the  Court. 

Stuart,  V.C. — But  this  decree  refers  to  the  consent  of  all  parties.  Here 
aU  parties  do  not  consent,  and  the  Court  is  obliged  to  be  doubly  cautious  in  the 
exercise  of  its  discretion.  I  certainly  have  power  under  the  Act  to  give  o 
general  power  of  leasing,  but  I  cannot  do  so  without  the  consent  of  all  parties. 
Tou  may  take  an  order  for  this  particular  lease,  which  can  be  settled  in 
chambers. 

Markham  Law,  for  four  tenants  for  life  in  remainder,  asked  for  a  receiver. 

Stuart,  V.C. — ^I  have  no  power  to  grant  you  a  receiver  on  this  petition. 

Hayrres,  for  the  tenants  pur  autre  ne  of  the  surface,  objected  to  the  form 
of  lease  to  be  taken. 

Stuabt,  V.C. — ^That  can  be  arranged  in  chambers. 
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[PRIVY  COUHOIZi.] 

Feb.  1,  1866. 

FOBBES  V.  AMEEBOONISSA  BEOUM  AKD  OTHEBS  * 
14  W.  B.  481. 

Mortgage  —  Foreclosure  —  Bye-bil-wufa  —  Production  of  accounts  by 
mortgagee. 

India. — Regulation  XVII.  of  1806  first  introduced  a  modification  of  the 
rights  given  to  the  holder  of  a  bye-bil-wufa  by  the  strict  terms  of  the  contract. 
The  7th  section  gives  the  mortgagor  a  right  of  redemption  within  one  year  after 
an  application  by  the  mortgagee  to  ike  Zillah  Court  under  the  6th  section. 
After  such  an  application  the  mortgagor  must  either  pay  or  tender  the  sum 
lent,  or  the  balance  due  if  any  part  of  the  principal  has  been  discharged,  and 
if  the  mortgagee  has  not  been  in  possession,  any  interest  thai  may  be  due,  or 
he  must  make  a  deposit  pursuant  to  section  2  of  Regulation  I.  of  1798.  The 
general  effect  of  these  regulations  is  that  if  anything  be  due  on  the  mortgage, 
and  the  mortgagor  make  no  deposit  or  an  insufficient  one,  the  right  of 
redemption  is  gone  at  the  expiration  of  the  year  of  grace;  but  even  then  the 
title  of  the  mortgagee  is  not  complete,  for  he  must  bring  a  suit  to  recover 
possession  if  he  is  out  of  possession,  or  to  obtain  a  declaration  of  his  absolute 
title  if  he  is  in  possession,  and  in  that  suit  the  mortgagor  may  contest  the 
validity  of  the  conditional  sale,  or  the  regularity  of  the  proceedings  taken  under 
the  regukttion  in  order  to  make  it  absolute,  or  he  may  prove  that  nothing  » 
due,  or  that  the  deposit  is  sufficient  to  cover  what  is  due;  but  the  issue,  in  so 
far  as  the  right  of  redemption  is  concerned,  will  be  whether  anything  remained 
due  to  the  mortgagee  at  the  end  of  the  year  of  grace,  and  if  so,  whether  the 
necessary  deposit  had  been  then  made.  If  that  is  found  against  the  mortgagor, 
the  right  of  redemption  is  gone. 

It  is  not  always  necessary  for  a  mortgagee  who  has  been  in  possession  to 
produce  his  accounts  on  taking  proceedings  to  foreclose.  This  necessity  arises, 
first,  when  the  mortgagor  has  deposited  the  principal,  leaving  the  question 
of  interest  to  be  settled  on  an  adjustment  of  the  account;  secondly,  when  he 
has  deposited  all  that  he  admits  or  alleges  to  be  due;  thirdly,  when  he  pleads 
and  undertakes  to  prove  that  the  whole  of  the  principal  and  interest  has 
been  liquidated  by  the  usufruct  of  the  property. 

This  was  an  appeal  from  a  decree  of  the  Court  of  Sudder  Dewanny 
Adawlut,  dated  the  2l8t  of  April,  1862,  which  affirmed  a  decree  of  the 
officiating  civil  judge  of  Zillah  Pumeab  in  the  province  of  Bengal,  dated  the 
29th  of  March,  1859. 

The  question  in  this  case  was  whether  certain  proceedings  taken  by  the 
appellant  for  the  purpose  of  foreclosing  a  mortgage  had  been  effectual.  The 
ZiUah  judge  had  dismissed  his  suit,  and  that  decree  had  been  confirmed  by  that 
of  the  Sudder  Bewanny  Adawlut. 

On  the  13th  of  March,  1850,  Shah  Ally  Beza,  the  late  husband  of  the 
present  respondent,  executed  an  instrument  which,  upon  the  face  of  it, 

f>urported  to  be  an  absolute  bill  of  sale  to  the  appellant  of  the  talook  and 
ands  therem  described,  in  consideration  of  the  sum  of  39,500r8.  On  the 
same  day  the  appellant  executed  to  Shah  Ally  Beza  an  ikrah  or  agreement, 
importing  that  on  payment  of  the  sum  of  39,500rs.,  with  interest  at  12  per 
cent,  per  annum,  on  the  13th  March,  1851,  the  sale  should  be  void,  but  that 
in  the  event  of  the  seller  not  paying  the  principal  and  interest  according  to 
his  engagement,  the  ikrah  was  to  be  null  and  void,  and  the  purchaser  (the 
appellant)  was  to  become  the  absolute  proprietor  of  the  property.    The  effect 

*  Present— Lord  Ghelmafoid,  Sir  J.  T.  Coleridge,  Sir  J.  W.  ColTile,  Sir  E.  V.  WiUiams,. 
and  Sir  Lawrence  Feel. 
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of  these  two  instruments  was  simply  to  secure  the  repayment  of  the  sumB  lent 
by  the  appellant  to  Shah  Ally  Eeza  with  interest  on  the  day  named,  by  means 
o£  that  land  td  mortgage  which  is  known  in  India  as  bye-bU-wufa,  or  conditional 
sale. 

The  transaction  between  the  parties,  however,  included  something  more. 
On  the  12th  of  March,  the  day  before  the  date  of  the  bill  of  sale.  Shah  Ally 
Beca  had  granted  a  lease  of  the  mortgaged  premises  for  three  years,  ostensibly 
to  Mr.  Alexander  Demetrius  Forbes,  the  son  of  the  appellant,  and  had  taken 
the  corresponding  Kabooleut  from  him.  The  latter  snowed  that  the  lessee 
had  bound  himself,  after  paying  the  Government  revenue  and  other  charges 
CHI  the  lands,  to  pay  to  the  lessor,  by  way  of  rent,  for  the  Bengali  year  1258, 
the  sum  of  2.000r8. ;  for  the  year  1259,  2,832r8.  9a.  6p. ;  and  for  the  year 
1^0,  2,399r8.  2a.  6p.  And  it  appeared  on  the  face  of  the  ikrah  that  Shah 
Ally  Reza  had  given  an  order  to  the  lessee  to  pay  by  instalments  out  of  this 
rent  to  the  appellant  the  sum  of  2,101r8.,  in  part  satisfaction  of  4,740r8.,  which 
would  become  due  on  the  ISth  of  March,  1851,  for  one  year's  interest  on 
the  39,500r«. 

It  had  been  proved,  and  was  not  now  disputed,  that  the  grant  of  this 
beneficial  lease  was  what  is  called  in  India  a  Benamee  transaction;  that 
though  taken  in  the  name  of  his  son  it  was  really  a  lease  to  the  appellant,  who, 
under  colour  of  it,  obtained  possession  of  the  mortgaged  premises.  On  the 
5th  April,  1851,  the  time  fixed  for  the  repayment  of  the  mortgage  mouej 
having  expired,  the  appellant  commenced  the  proceedings  which  must  be  taken 
in  order  to  foreclose  a  mortgage  of  this  kind  and  make  the  conditional  sale 
absolute.  And  the  question  on  this  appeal  was  whether  these  proceedings 
had  been  effectual. 

On  the  31at  of  August,  1852,  the  Principal  Sudder  Ameen  of  the  ZiUah, 
in  whose  court  the  proceedings  had  been  had,  made  an  order  which,  after 
stating  all  that  had  taken  place,  including  the  claims  of  certain  third  parties, 
concluded  thus: — "  Forasmuch  as  the  term  of  one  year  has  expired  from  the 
date  of  the  issue  of  notice,  and  the  mortgagor  has  not  deposited  the  amount 
of  the  mortgage,  and  the  plea  of  the  before-mentioned  third  parties  is  nob 
cognizable  in  this  miscellaneous  case,  therefore  considering  that  Regulation 
XVII.  of  1806  has  been  complied  with,  it  is  ordered  that  this  suit  be  decided, 
and  that  the  papers  of  the  case  be  forwarded  to  the  judge's  court." 

Upon  this,  on  the  28th  of  January,  1853,  the  appellant  commenced  this 
suit  in  order  to  complete  his  title  under  the  foreclosure.  Treating,  however, 
the  lease  to  his  son  as  a  subsiBting  lease  to  that  person,  and  himself  as  out 
of  possession,  he  asked  to  have  possession  decreed  to  him,  together  with  mesne 
profits  from  the  13th  of  March,  1851,  calculated  upon  the  rent  reserved  by 
the  lease. 

The  answer  of  Shah  Ally  Keza  alleged,  by  way  of  defence,  that  the 
appellant,  before  filing  his  petition  for  foreclosure  in  the  Zillah  Court,  had 
not  made  the  demand  required  by  law;  and,  after  stating  the  circumstances 
under  which  the  lease  was  granted,  insisted  that  by  virtue  thereof  the  appellant 
had  fraudulently  held  possession  of  the  mortgaged  property  in  his  son's 
name;  and,  in  order  to  show  what  was  the  value  of  this  possession,  the 
answer  contains  a  passage  which,  after  stating  the  gross  revenue  of  the 
rarious  portions  of  the  mortgaged  property,  amounting  in  all  to  9,601r8.  7a.  2p., 
and  the  charges  thereon  amounting  in  all  to  3,921r8.  9a.  4p.,  proceeds 
thus: — "There  remains  5,666r8.  13a.  lOp.,  as  annual  profit.  Out  of  this 
amount,  deductit^  4,740r8.  as  interest  due  on  the  priilcipal,  the  remaining 
sozn  of  926rs.  13a.  lOp.  must  have  been  annually  received  by  the  plaintiff  on 
account  of  the  said  amount  of  principal."  The  answer  also  insisted  that  the 
appellant  was  bound  to  render  an  account  in  conformity  with  sections  10 
and  11  of  Regulation  XV.  of  1793,  and  that  the  bye-bil-wufa  had  been  vitiated 
by  the  fact  of  his  having  realized  the  whole  of  the  interest,  as  well  as. a 
portion  of  the  principal  from  the  profits  of  the  mortgaged  property,  and  that 
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the  appellant  wae  bound  to  render  an  account  in  order  that  the  Court  might 
be  satisfied  how  much  was  due,  and  from  whom. 

The  material  issues  settled  by  the  judge  were : — 1st.  Whether  the  plaintiff 
had  performed  the  conditions  prescribed  by  section  8  of  Regulation  XVII,  of 
1806.  and  was  entitled  to  possession.  2nd.  Whether  plaintiff  was  or  was  not 
in  possession.  8rd.  Whether  the  claim  for  mesne  profits  was  correct.  41^. 
Whether  the  receipt  by  the  plantiff  of  interest  on  the  purchase-money  invab- 
dated  the  bye-bil-wufa. 

The  cause  was  tried  by  Mr.  Loch,  the  Civil  Judge  of  Pumeah,  on  the 
18th  December,  1854. 

The  principal  point  contested  on  the  first  issue  was  whether  there  had 
been  a  sufficient  demand,  and  this  issue  was  found  in  the  plaintiff's  favour. 
On  the  second  and  the  last  issues  the  judge  found  that  the  lease  was,  in 
fact,  taken  by  the  plaintiff,  who  must  be  taken  to  have  been,  under  colour 
of  it,  in  pcffls^ssion  of  the  mortgaged  property;  but  that  inasmuch  as  it  was 
not  attempted  to  show  that  the  collections  realized  by  the  plaintiff  covered 
the  principal  and  interest  of  the  debt,  and  it  was,  in  fact,  admitted  that  when 
the  notice  xmder  section  8  of  Regulation  XVII.  of  1806  was  filed,  a  balance 
was  due,  and  that  there  was  nothing  to  show  that  the  defendant  had  paid 
any  part  of  it,  the  bye-bil-wufa  was  not  invalidated,  and  that  the  plaintiff  was 
then  absolutely  entitled  to  the  property.  On  the  third  issue  he  found, 
inconsistently  with  his  finding  on  the  question  of  possession,  that  the  claim 
for  mesne  profits  was  correct.  The  decree  was  for  possession  with  the  mesne 
profits  claimed. 

The  defendant  Shah  Ally  Beza  appealed  to  the  Sudder  Bewanny  Adawlnt. 
Thai  Court,  by  its  order  dated  the  22nd  of  January,  1857,  held  that  tiie 
judge  had  been  wrong  in  decreeing  wassil&t,  or  mesne  profits;  and  further, 
that  as  the  plaintiff  had  been  found  to  have  been  in  possession,  he  was  bound, 
before  he  wag  entitled  to  have  his  conditional  sale  made  absolute,  to  render 
accounts,  and  to  show  that  the  loan  had  not  been  liquidated  with  interest  from 
the  usufruct  of  the  property;  and  it  remanded  the  case,  in  order  that  the 
judge  might  call  upon  the  plaintiff  for  his  accounts,  and  ihen,  with  reference 
to  the  above  remarks,  decide  the  case  according  to  the  results  ^own  by 
them. 

The  case  went  back,  the  plaintiff  produced  accounts  in  which  he  charged 
himself,  not  with  the  gross  collections,  but  with  the  rents  reserved  by  the 
lease.  The  then  Acting  Judge  (Mr.  Brodhuret)  held  that  these  accounts  were 
insufficient,  and  that  &e  proper  accounts  not  having  been  produced  he  was 
precluded  from  deciding  as  to  the  balance  due  to  the  plaintifi,  and  accordingly 
by  his  decree,  dated  the  29th  of  March,  1859,  dismissed  the  suit. 

Against  this  decree  the  plaintiff  appealed  to  the  Sudder  Dewanny  Adawlut, 
but  that  Court,  by  its  order  of  the  2l8t  of  April,  1862,  dismissed  the  appeal 
with  costs ;  refusing  to  remand  the  cause  again,  in  order  to  give  the  appellant 
an  opportunity  of  producing  the  proper  accounts. 

He  afterwards  applied  for  a  review  of  judgment  on  afiOdavits  directed  to 
show  that  he  bad  tendered  the  proper  accounts  in  the  Court  below,  but  this 
application  was  also  rejected  with  costs,  on  the  21st  of  January,  1868. 

The  present  appeal  was  from  the  decree  dismissing  the  Suit. 

Sir  B.  Palmer,  A.Q.,  and  Melville^  appeared  for  the  appellant. 
Bolt,  Q.C.,  and  Leith,  for  the  respondent. 

Sir  J.  CoLviLE  delivered  judgment. — So  many  points  touching  the 
regularity  of  those  proceedings  have  been  raised  at  the  bar  that  it  is  desirable 
to  state  what,  in  their  Lordships'  apprehension,  the  law  of  foreclosure,  as 
established  by  the  regulations  and  m&  practice  of  the  courts  in  Bengal  is. 
tfp  to  the  year  1806,  the  rights  of  the  holder  of  a  bye-bil-wufa  were  enforceable 
according  to  the  strict  terms  of  the  contract :  it  was  necessary  for  the  mortgagor, 
if  he  wi^ed  to  save  his  estate  from  forfeiture,  to  tender  the  amount  due  or 
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to  pay  it  into  court  pursuant  to  the  proTisiona  of  Begulation  I.  of  1798,  within 
the  stipulated  period  for  the  repayment  of  the  loan.  Begulation  XVII.  of 
1806  ^t  introduced  a  modifioatiaa  of  the  strict  rights  given  by  the  contract 
analogous  to,  though  by  no  means  identical  with,  that  which  courts  of  equity 
have  long  imposed  on  mortgagees  in  this  country.  The  7th  section  of  the 
regulation  extended  the  period  within  which  the  mortgagor  might  redeem  to 
any  time  within  one  year  from  and  after  the  application  of  the  mortgagee 
to  the  Zillah  Court  under  the  following  section.  And  that  section,  the  8th, 
provided  that  a  mortgagee,  desirous  of  forecloeing  the  mortgage  and  rendering 
the  sale  conclusiTe,  should,  on  the  expiration  of  the  stipulated  period,  or  at 
any  time  subsequent  before  the  sum  lent  was  repaid,  after  demanding  payment 
fnnn  ihe  borrower  or  his  representatives,  apply  for  that  purpose  by  a  written 
petiti(Hi  to  the  Zillah  judge,  who  should  cause  the  mortgagor  to  be  furnished 
Tith  a  copy  of  the  application,  and  notify  to  him  that  if  he  did  not  redeem  the 
property  in  the  manner  provided  by  the  preceding  section  within  one  year 
from  the  date  of  the  notification,  the  mortgage  would  be  finally  foreclosed  and 
the  conditional  sale  made  absolute.  Hence,  when  these  proceedings  have 
been  had,  it  becomes  incumbent  on  the  mortgagor  to  take  within  the  year  the 
steps  towards  redemption  which  are  prescribed  by  the  7th  section.  Within 
that  period  he  must  either  pay  or  tender  (and  the  proof  of  such  payment  or 
tender  will  lie  on  him)  the  sum  lent,  or  the  balance  due  if  any  part  of 
As  principal  has  been  discharged,  and  also  in  the  case  in  which  the  mortgagee 
has  not  been  put  into  possession  of  the  mortgaged  property,  any  interest  that 
may  be  due ;  or  (and  this  is  the  alternative  commonly  adopted)  he  must  make 
a  deposit  pursuant  to  section  2  of  Begulation  I.  of  1798.  That  enactment,  of 
whidi  the  object  was  to  relieve  mortgagors  seeking  to  redeem  from  the 
difficulties  of  proving  a  tender  by  enabling  ^em  to  pay  the  proper  amount  into 
Court,  thus  prescribes  what  the  deposit  is  to  be.  "  When  the  lender  has  not 
obtained  possession  of  the  lands  the  deposit  is  to  be  the  principal  sum  lent 
with  the  stipulated  interest  thereon;  but  if  the  lender  has  held  possession 
of  the  land,  the  principal  sum  borrowed  only  need  be  deposited,  leaving  the 
interest  to  be  settled  on  an  adjustment  of  the  lender's  receipts  and  disburse- 
ments during  the  period  he  has  been  in  possession.  In  either  of  these  cases 
&e  deposit  preserves  to  the  borrower  his  full  right  of  redemption,  and  entitles 
huQ  to  immediate  poroession  of  the  land  if  that  is  in  the  possession  of  the 
lender,  subject  to  the  adjustment  of  the  accounts."  A  third  case  is  then 
provided  for  as  follows :  — "  If  the  borrower  in  any  case  shall  deposit  a  less 
sum  than  above  required,  alleging  that  the  sum  deposited  is  the  total  sum 
due  to  the  lender  for  principal  and  interest,  after  deducting  the  proceeds  of  the 
lands  in  his  possession,  or  otherwise,  such  deposit  shall  be  received,  and  notice 
given  to  the  lender  as  above  directed,  and  if  the  amount  so  deposited  be 
admitted  by  the  lender,  or  be  established  on  investigation  to  be  the  total 
amount  due  to  him,  the  right  of  redemption  shall  be  considered  to  have  been 
fully  preserved  to  the  borrower,  who  will  not  however  in  such  cases  be 
eotitlcxl  to  the  recovery  of  the  lands  until  it  be  admitted  or  established  that 
he  has  paid  the  fuU  amount  due  from  him.  The  8rd  section  prescribes  the 
manner  in  which  the  lender  is  to  account  in  those  cases  in  which  an  account 
shaU  be  necessary. 

The  general  effect  of  these  regulations  is,  that  if  anything  be  due  on  the 
mwtgage,  and  the  mortgagor  makes  an  insufficient  deposit,  and  a  fortiori  if  he 
makes  no  deposit  at  all,  the  right  of  redemption  is  gone  at  the  expiration  of 
tiie  year  of  grace.  The  title  of  the  mortgagee,  however,  is  not  even  then 
complete.  It  was  ruled  by  the  circular  order  of  the  22nd  July,  1818,  No.  37, 
and  lus  ever  since  been  settled  law,  that  the  functions  of  the  judge  under 
Regulation  XVII.  of  1806,  section  8,  are  purely  ministerial,  and  that  a 
DKntgagee,  after  having  done  all  that  this  regulation  requires  to  he  done  m 
order  to  foreclose  the  mortgage  and  make  the  conditional  sale  absolute,  must 
bring  a  regular  suit  to  recover  possession  if  he  is  out  of  possession,  or  to  obtain 
a  declaration  of  his  absolute  title  if  he  is  in  possession.    In  that  suit  the 
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mortgagor  may  contest  on  any  sufficient  grounds  the  validity  of  the  conditional 
sale,  or  the  regularity  of  the  proceedings  taken  under  the  regulation  in  order 
to  make  it  absolute.  He  may  also  allege  and  prove,  if  he  can,  that  nothing 
is  due,  or  that  the  deposit  (if  any)  which  he  has  made  is  sufficient  to  cover 
what  is  due;  but  the  issue,  in  so  far  as  the  right  of  redemption  is  coucemed, 
will  be  whether  anything,  at  the  end  of  the  year  of  grace,  remained  due  to 
the  mortgagee,  and  if  so,  whether  the  necessary  deposit  had  been  then 
made.  If  that  is  found  against  the  mortgagor  the  right  of  redemption  is 
gone.  The  learned  counsel  for  the  respondent,  in  the  course  of  their  able 
ai^ument,  maintained  the  propriety  of  the  dismissal  of  this  suit  upon  various 
grounds,  of  which  some  do,  and  some  do  not,  directly  arise  upon  the  decrees 
now  under  appeal.  And  it  seems  convenient  to  consider  the  latter  in  the 
first  instance. 

Mr.  fiolt  insisted  that  inasmuch  as  it  had  been  conclusively  found  that  the 
appellant  was  in  possession  of  the  mortgaged  premises,  and  the  plaint  was, 
nevertheless,  for  possession  and  mesne  profits,  the  form  of  the  suit  was  of 
itself  a  sufficient  ground  for  its  dismissal.  Such,  however,  was  not  the  view 
taken  in  the  courts  below.  If  it  be  granted  that  this  point  is  raised,  and  it 
is  not  very  clearly  raised  by  the  answer,  it  does  not  appear  to  have  been 
among  the  grounds  of  the  respondent's  appeal  from  Mr.  Loch's  decree;  which, 
though  not  set  out  in  extenso  in  the  record,  are  noticed  by  the  Sudder  Court  in 
its  judgment  of  the  22nd  January,  1857.  The  objection,  if  made,  was  certainly 
not  treated  as  a  valid  one  by  the  Sudder  Court,  which  did  not  dismiss  the 
suit,  but  remanded  it  for  re-trial  on  the  production  of  the  accounts.  That 
remand  implied  that  the  appellant  might  succeed.  The  real  object  of  the 
suit  is  to  perfect  his  title  as  absolute  owner  of  the  property ;  and  their 
Lordships  do  not  see  why  he  should  not  have  that  relief,  if  he  be  otherwise 
entitled  to  it,  because,  under  an  erroneous  view  of  the  effect  of  the  lease,  he 
has  asked  for  it  by  his  plaint  in  a  somewhat  different  form,  and  with  something 
to  which  he  is  not  entitled.  It  was  also  urged  that  the  bye-bil-wufa,  the 
ikra,  the  lease,  and  the  kabooleut  must  be  taken  together  as  one  transaction; 
that  the  effect  of  the  two  latter  so  qualified  that  of  the  two  former  that  the 
mortgage  must  be  taken  to  have  been  in  its  inception  one  for  the  term  of  three 
jears,  and  that,  until  the  expiration  of  the  term,  the  appdlant  was  not  at 
liberty  to  take  any  step  towards  foreclosure.  Their  Lordships  have  to  observe 
that  this  was  not  one  of  the  issues  in  the  cause,  and  that  the  point  is  not 
even  raised  on  the  pleadings,  nor  do  they  think  that  this  defence  could  have 
been  successfully  raised.  The  respondent  cannot  both  repudiate  the  obligations 
of  the  lease  and  claim  the  benefit  of  it.  That  transaction  has  been  held,  and 
properly  held,  not  to  effect  that  for  which  it  was  probably  designed,  viz.,  to 
save  the  appellant  from  the  liabilities,  whilst  it  gave  him  the  advantages  of  a 
mortgagee  in  possession :  still  less  can  it  be  taken  to  do  what  it  was  never 
meant  to  do — viz.,  modify  the  terms  of  the  conditional  sale.  It  was  further 
ui^ed  that  the  proceedings  in  the  Sudder  Ameen's  Court,  under  section  8 
of  Regulation  XVII.  of  1806,  were  irregular^  both  by  reason  of  the  insufficiency 
of  the  demand,  and  the  non-production  of  the  accounts  in  the  course  of 
those  proceedings.  One  of  the  issues  in  the  cause,  when  it  was  before 
Mr.  Loch,  was  whether  the  plaintiff  had  performed  the  conditions  prescribed 
by  the  Regulations,  and  that  issue  was  found  in  his  favour.  As  far  as  appears 
from  the  printed  record,  the  respondent  did  not  appeal  from  that  finding.  He 
had  undoubtedly  raised  in  the  Zillah  Court  the  question  whether  there  had 
been  a  sufficient  demand,  and  the  fact  had  been  found  against  him.  He  had 
not  taken  the  point  that  the  accounts  ought  to  have  been  produced  in  the 
preliminary  proceedings.  Their  Lordships  are  disposed  to  think  that  upon 
the  true  construction  of  the  Begulations,  and  of  the  Circular  Order,  it  is  not 
necessary  either  that  the  demand  should  be  for  the  specific  sum  ultimately 
ascertained  to  be  due,  or  that  the  accounts  of  a  mortgagee  in  possession 
should  be  produced  in  these  preliminary  proceedings,  in  which  they  cannot 
be  investigated. 
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The  questions  which  really  arise  upon  the  decrees  under  appeal,  and  aa 
which  the  determination  of  this  appeal  depends,  are  these: — 1st.  Whetiier  the 
S udder  Court  was  right  in  requiring  the  appellant  to  produce  his  accounts, 
and  in  remanding  the  cause  for  re-trial  on  production  of  those  acoounts 
by,  its  order  of  the  22nd  January,  1657.  2ndly.  Whether,  if  it  were  wrong 
in  BO  remanding  the  cause,  the  appellant  is  not  now  bound  by  that  decree, 
against  which  he  did  not  appeal.  Srdly.  Whether  the  Zillah  judge  and  the 
Sudder  Court  were  right  in  dismissing  the  suit  because  the  appellant  had 
not  produced  the  proper  accounts,  or  whether  they  ought  to  have  given  him 
further  time  for  so  doing.  Their  Lordships,  considering  the  first  question 
independently  of  the  authority  of  decided  cases  are  of  opmion  that,  upon  the 
true  construction  of  these  regulations,  there  was  no  necessity  for  caUing  for 
the  production  of  the  accoimts,  and  consequently,  that  the  order  for  the  remand 
was  wrong.  The  issue  upon  which  the  determination  of  the  cause  depended, 
and  upon  which  even  by  the  order  of  remand  it  was  made  to  depend,  was 
whether  the  loan  had  been  liquidated,  with  interest,  from  the  usufruct  of  the 
property.  Now,  not  only  was  there  no  allegation  on  the  pleadings,  or  issue 
raised  in  the  cause,  to  the  effect  that  the  loan  had  been  thus  liquidated,  but 
there  was  an  express  admission  on  the  face  of  the  defendant's  answer  that  even 
on  his  mode  of  stating  the  account,  the  principal  sum  of  39,500r8.  had,  when 
the  foreclosure  proceedings  were  commenced,  and  when  he  ought  to  have 
made  the  requisite  deposit,  been  reduced  by  no  more  than  027r8.  It  was 
therefore  clear,  upon  the  face  of  the  proceeding,  that  the  question  to  be 
tried  could  be  answered  only  in  one  way,  and  that  in  favour  of  the  appellant. 
And  the  order  of  remand  can  be  supported  only  on  the  principle  that,  in  all 
cases,  it  is  imperative  upon  a  mortgagee  who  has  been  in  possession  to 
produce  his  accounts.  For  this  position  their  lordships  can  find  no  grounds 
in  the  regulations.  The  words  of  the  3rd  section  of  Kegulation  I.  of  1798,  from 
which  (if  at  all)  an  inflexible  obligation  to  produce  the  accounts  must  be 
inferred,  are,  "  In  all  instances  wherein  the  lender  on  a  bye-bil-wufa  may 
have  been  put  in  possession  of  the  land,  and  an  adjustment  of  accounts  may 
consequently  become  necessary  between  him  and  the  borrower,  the  lender  is 
to  account,  &c. ' '  Two  conditions  are  expressed,  the  possession  of  the 
mortgagee,  and  the  necessity  of  an  account.  And  a  comparison  of  this,  with 
the  preceding  section,  and  with  Regulation  XVII,  of  1806,  shows  that  the 
necessity  arises,  and  need  only  arise,  first,  when  the  mortgagor  has  deposited 
the  principal  leaving  the  question  of  interest  to  be  settled  on  an  adjustment 
of  the  account ;  2ndly,  when  he  has  deposited  all  that  he  admits  or  alleges  to  be 
due;  3rdly,  when  he  pleads,  and  undertakes  to  prove,  that  the  whole  of  the 
principal  and  interest  has  been  liquidated  by  the  usufruct  of  the  property. 

It  remains  to  be  seen  whether  the  proposition  that  the  mortgagee,  who 
has  been  in  possession,  must  in  all  cases  produce  his  accounts,  has  been 
conclusively  established  by  the  authority  of  decided  cases.  The  oases  cited 
by  the  Sudder  Court,  in  its  judgment,  and  now  relied  on  by  the  respondent, 
are  reported  in  the  decisions  of  the  Sudder  Dewanny  Adawlut  of  Bengal  for 
1852,  pp.  678  and  1063.  The  transactions  out  of  which  these  cases  arose 
were  not  mortgages  by  way  of  conditional  sale,  but  mortgages  of  a  different 
character,  and  governed  by  different  rules.  Neither  authority,  therefore,  seems 
to  touch  the  point  now  under  consideration.  On  the  other  hand,  in  a  more 
recent  case,  which  is  reported  amongst  the  decisions  of  the  same  Court  for 
1859,  at  p.  492,  the  Court  held  that,  there  being  no  averment  in  the  answers, 
that  the  plaintiff  had  paid  himself  by  the  usufruct  of  the  property,  the  objection 
that  the  mortgagee  had  not  produced  his  accounts  could  not  be  entertained  on 
the  appeal.  The  question,  therefore,  cannot  be  said  to  have  been  concluded 
against  the  appellant  by  authority ;  and  their  Lordships  have  already  intimated 
their  opinion  that  upon  principle  the  obligation  to  produce  the  accounts  should 
depend  on  the  circumstances  of  the  case  and  the  nature  of  the  issues  raised. 
Upon  the  question  whether  the  appellant  is  so  bound  by  the  order  of  the 
22nd  of  January,  1657,  against  which  he  did  not  appeal,  that  he  cannot  impeach 
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the  oorrectneBS  of  the  remand,  their  Lordships  hare  to  observe  that  the  order 

was  an  interlocutory  one ;  that  it  did  not  purport  to  dispose  of  the  cause ;  and. 
consequentlj,  that  upon  the  principle  laid  down  by  the  committee  in  the  case 
of  MahaTajah  MoheahuT  Sing  v.  The  Bengal  Qovemment  {7  W.  R.  822;  7  Moo. 
I.  Ap.  283),  upon  which  their  Lordships  have  very  recently  acted  in  a  case 
from  Oude,  the  appellant  is  not  now  precluded  from  insisting  that  the  remand 
for  the  production  of  the  accounts  was  erroneous ;  or  that  the  cause  should  have 
been  decided  in  his  favour,  notwithstanding  the  non -production  of  the 
accounts.  In  truth,  the  learned  judges  of  the  Sudder  Court,  by  their  judgment 
of  the  21st  April,  1862,  treated  the  latter  point  as  still  open  to  the  appellant, 
although,  upon  groimds  which  appear  to  their  Lordships  to  be  unsatisfactory, 
they  determined  it  against  him. 

The  view  which  their  Lordships  have  taken  of  the  questions  already 
considered  renders  it  unnecessary  to  determine  whether  the  appellant  ought  to 
have  been  allowed  further  time,  or  a  second  opportimity  for  the  production  of 
the  accounts  required  from  him.  Their  Lordships  will  only  say,  upon  this 
point,  that  the  affidavits  filed  by  him  on  an  application  for  a  review  are,  when 
contrasted  with  his  grounds  of  appeal,  extremely  unsatisfactory,  and  that  he 
appears  to  have  done  little  to  entitle  him  to  the  indulgence  of  the  Court.  They 
are  therefore  not  prepared  to  say  that  if  the  production  of  the  accounts  required 
had  been  necessary,  those  delivered  were  insufficient;  or  that  in  that  case  there 
would  have  been  any  such  improper  exercise  of  the  discretion  of  the  Court 
below  as  their  Lordships  would  have  interfered  with.  But  they  think  that  the 
error  of  the  Coiu^;  below  was  in  the  dismissal  of  the  suit,  on  the  assimiption 
that  the  production  of  any  accounts  was  necessary  in  a  case  in  which  there 
was  neither  plea  nor  proof  that  the  usufruct  had  liquidated  principal  and 
interest,  and  no  deposit  had  been  made  to  cover  ike  balance  admitted  to 
be  due. 

Their  Lordships,  on  the  whole  case,  are  of  opinion  that  this  appeal  should 
be  allowed,  and  they  will  humbly  recommend  her  Majesty  to  reverse  the 

decrees  appealed  against,  and  also  the  order  of  remand  of  the  22nd  January, 
1857,  and  to  vary  the  decree  of  the  18th  December,  1854,  by  declaring  that 
the  appellant  was  entitled  to  the  possession  of  the  mortgaged  premises  as 
absolute  owner,  by  virtue  of  the  conditional  sale  which  had  been  duly  made 
absolute,  but  was  not  entitled  to  a  decree  for  any  mesne  profits.  Their 
Lordships  think  that  the  appellant  is  entitled  to  the  costs  of  this  appeal,  and 
also  to  all  costs  of  the  suit  below,  up  to  and  including  the  costs  of  the  order  of 
the  22nd  January,  1857.  Considering  that  he  might  have  appealed  againsfe 
that  order,  and  that  his  conduct  in  the  subsequent  proceedings  in  the  court 
below  has  not  been  satisfactory,  their  Lordships  are  not  disposed  to  recommend 
that  he  should  have  the  costs  of  those  proceedings  against  the  opposite  party. 
He  will  of  course  be  entitled  to  a  refund  of  the  costs  (if  any)  which  have  been 
paid  by  him  imder  any  of  the  decrees  reversed. 

Decree  reverted. 


Cranworth,  L.C,  Jan.  12,  13,  16,  16,  Feb.  9,  1866. 
SOUTHERN  V.  HARRIMAN. 
14  W.  R.  487. 

Specific  performance — Purchase  of  leaee — Uncertainty  of  term. 

Vendor  and  Pubohasbr. — The  Court  vnU  not  assume  that  a  purchaeer 
has  agreed  to  purchase  ike  vendor's  interest,  whatever  it  may  he,  unless  the 
language  of  the  agreement  is  clear. 
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An  agreement  for  the  jmrchoBe  of  a  lease,  which  doet  not  mention  the 
length  of  the  term  granted  by  the  leaee,  w  void  for  ttnoeriosnty,  and  cannot 

be  enforced. 

This  was  a  bill  JEor  specific  perfonnaDce  of  an  agreeznent  tor  the  purchase 
of  a  lease  of  a  coal  mine  and  fireclay  called  Whickham  Pit. 

Oeoi^e  Southern  was  a  lessee  under  the  late  Lord  Ravensworth,  of 
Whickham  Pit  for  twenty  years  from  the  13th  of  March,  1847,  but  no  formal 
lease  was  ever  executed.  Lord  Bavensworth  and  Geo^e  Southern  both  died 
in  March,  1855,  and  the  plaintiffs  continued  to  work  the  pit. 

In  April,  1860,  negociations  were  entered  into  between  the  plaintiffs  and 
the  defendants,  which  ended  in  an  agreement  of  the  25th  of  April,  1860.  The 
fdlowiug  were  the  material  parts:  — 

"  The  terms  of  agreement  made  between  Harriman  &  Co.,  and  Southern 
Brothers,  for  Whickham  Pit.  Amount  of  purchase-money  to  be  0001."  payable 
as  therein  mentioned.  "  Southern  Brothers  to  get  the  rent  of  coals  to 
Lord  Bavensworth  reduced  to  fifteen  shillings  per  ton ;  fireclay  to  four  shillingi 
per  ton.  The  lease  and  agreement  to  be  subject  to  Harriman  &  Co.  'a  solicitw's 
approval. ' ' 

It  appeared  that  the  memorandum  under  which  the  late  George  Southern 
held,  was  not  mentioned  to  the  defendants  when  the  agreement  was  executed. 
The  defendants  were  let  into  possession  on  the  Ist  of  ^y,  1860,  and  worked 
the  mines. 

On  the  1st  of  October,  1862,  the  plaintiffs  obtained  a  lease  for  twelve  years 
fnnn  the  24th  of  April,  1862,  from  Lord  Bavensworth,  and  i^ortly  afterwards 
infcHrmed  the  defendants  of  it,  and  required  them  to  complete  their  oonteaot. 
The  defendants  refused  to  do  so,  and  thU  bill  was  filed  on  the  28rd  of  May. 


The  defendants  admitted  the  agreement,  and  the  taking  possession,  but 
refused  to  perform  the  agreement  on  several  grounds.  The  meaning  of  the 
term  "  Whickham  Pit  "  was  doubtful.  The  agreement  did  not  state  the  length 
of  term,  or  the  amount  of  the  rents  and  royalties.  The  plaintiffs  were  not  in  a 
position  to  perform  their  part  of  the  agreement,  and  had  been  guilty  of  gross 
delay;  and  the  defendants  had  given  up  possession  in  April,  1^2. 

The  case  came  on  to  be  heard  before  Vice-Ohancellor  Wood,  in  April,  1804, 
when  a  decree  was  made  in  favour  of  the  plaintiffs.  The  case  is  reported,  and 
the  facts  are  more  fully  stated,  m  12  W.  B.  704. 

From  this  decision  the  defendants  appealed. 

Willcock,  Q.C.,  and  Faber,  for  the  plaintiffs,  the  respondents. 

Rolt,  Q.C.,  Qiffard,  Q.C.,  and  Hardy,  for  the  defendants,  in  support  of 
the  appeal. 

WQlcock,  Q.C.,  in  reply. 

Feb.  9. — ^LoRD  Cranworth.  C.  after  stating  the  facts,  and  the  decree  of 
the  Vice-Chancellor,  proceeded  as  follows: — His  Honour  construed  lAxe  agree- 
ment as  an  agreement  to  purchase,  not  the  mines,  or  a  lease  of  the  mines, 
but  only  the  estate  and  interest  of  the  plaintiffs  in  the  mines.  I  confess  I  am 
unable  to  agree  with  his  Honour  in  so  construing  the  agreement.  The 
defendants  certainly  knew  that  what  they  were  purchasing  was  a  lease  only, 
and  was  not  the  fee  simple ;  that  is  apparent  from  the  terms  of  the 
agreement,  but  I  can  discover  nothing  on  the  face  of  the  agreement  to 
show  that  they  did  not  suppose  they  were  to  have  a  good  and  valid  lease, 
but  were  to  be  content  with  a  demise  or  assignment  of  the  interest 
of  the  plainti^,  whatever  that  interest  might  be.  No  doubt  a  person 
may,  when  entering  into  a  contract  of  purchase,  agree  to  accept,  and  be  content 
wiw,  whatever  title  the  seller  can  give  him;  but  such  a  condition  cannot  be 
imported  into  a  contract  unless  the  language  is  such  as  clearly  to  warrant  it; 
and  here  I  can  discover  nothing  of  the  sort.    The  agreement  is  very  loosely 
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and  imperfectly  worded,  but  the  Bubjeot-matter  of  the  intended  demise,  the 
price  to  be  paid  for  it,  and  the  rent  to  be  reserved,  sufficiently  appear.  The 
Bubject-matter  of  the  demise  was  Whickham  Fit,  and  what  that  consisted  of 
was  a  matter  to  be  shown  by  parol  evidence.  The  sum  to  be  paid  was  9001., 
to  become  due  by  certain  stipuUted  instalments,  and  the  mining  rent  was  to  be 
one  and  threepenee  per  ton  for  coal,  and  fourpence  per  ion  for  fireclay.  So 
fax  the  agreement  is  sufficiently  dear  and  definite.  But  tihe  agreement  is 
silent  as  to  the  lenf^h  of  the  term  for  which  the  lease  was  to  be  granted.  The 
defendants,  by  their  answer,  among  other  objections,  insist  on  this  as  a  reason 
why  they  ought  not  to  be  called  on  to  perform  the  agreement.  I  own  that  I 
think  the  objection  is  well  founded.  The  omission  to  fix  the  term  made  the 
whole  agreement  uncertain.  It  was  therefore  the  duty  of  the  Court  to  dismiss 
the  bill  at  the  hearing,  unless  it  could  discover  from  the  pleadings  and 
evidence  then  before  it,  circumstances  enabling  it  to  decree  a  specific 
performance  in  spite  of  the  uncertainty  of  the  agreement  itself.  This  might 
be;  for,  though  by  reason  of  uncertainty  in  its  terms,  the  Court  may  be  unable 
to  enforce  an  agreement  which  is  wholly  unperformed;  yet,  if  the  agreement 
has  been  so  acted  upon  l^at  the  Court  is  able  to  deduce  from  the  conduct  of 
the  parties  a  supplemental  parol  agreement  partly  performed,  and  making 
certain  that  which  was  previously  uncertain,  it  may  then  decree  specific 
performance  of  the  original  agreement,  notwithstanding  its  imcertainty, 
qualifying  and  adding  to  it  in  such  manner  as  the  conduct  of  the  parties  may 
warrant.  I  have  looked  through  the  pleadings  and  the  evidence  at  the  hearing, 
but  I  can  find  nothing  which  shows  what  the  term  was  to  be  for  which  a  lease 
was  to  be  granted  to  the  defendants.  According  to  the  construction  which  the 
Vice-Chancellor  put  on  the  agreement,  all  difficulty  on  this  head  was  removed. 
The  defendants  were,  according  to  his  Honour's  construction  of  the  a^ement. 
to  have  whatever  interest  the  plaintiffs  had,  and  no  more;  and  it  was 
immaterial,  therefore,  whether  their  term  was  longer  or  shorter.  But,  in  the 
view  which  I  take  of  the  case,  there  is  no  such  limitation  as  to  the  defendants' 
right  under  the  agreement,  and  it  is  therefore  absolutely  necessary  to  ascertain 
what  length  of  term  they  were  entitled  to  claim.  Neither  the  agreement 
itself,  nor  the  conduct  of  the  parties,  enables  me  to  ascertain  this.  The 
evidence  at  the  hearing  showed  that,  at  the  date  of  the  agreement,  the 
plaintiffs  were  working  the  mines  under  an  agreement  of  April,  1846,  by  which 
the  late  Lord  Bavenswcoth  had  agreed  to  demise  them  to  Qeorge  Southern, 
deceased,  father  of  the  plaintiffs,  for  a  term  of  twenty  years  from  March,  1847. 
It  was  not  however  shown  that  this,  even  if  it  was  material,  was  ever 
communicated  to  the  defendants.  They  were  let  into  possession  a  few  days 
after  the  date  of  the  agreement  of  the  25th  of  April,  1860,  and  continued  in 
possession,  as  they  say,  up  to  the  30th  of  April,  1862,  as  the  plaintiffs  say, 
up  to  the  filing  of  the  bill.  When  they  were  in  possession  a  great  deal  of 
correspondence  passed  between  them  and  the  plaintiffs,  but  from  no  part  of  it 
can  I  even  now  discover  what  was  the  term  to  which  the  defendants  were  to 
be  entitled.  On  the  1st  of  October,  1862,  after  the  defendants  say  they  had 
given  up  posaession,  the  plaintiffs  obtained  a  lease  to  themselves  from  the 
present  Lord  Bavensworth,  for  a  term  of  twelve  years  from  April,  1862;  and, 
by  their  bill,  they  offer  to  assign  this  term  to  the  defendants,  or  to  make  to 
them  an  underlease  co-extensive  with  it,  I  presume,  in  point  of  duration. 
But  there  was  nothing  before  the  Court,  at  the  hearing,  tending  to  show  that 
the  defendants  had  agreed  to  accept  such  term.  The  original  defect,  there- 
fore, from  uncertainty,  remained  wholly  xmremoved;  and  it  was,  in  my  opinion, 
the  duty  of  the  Court  to  dismiss  the  bill.  The  view  which  I  have  thus  taken 
on  this  point  of  uncertainty  makes  it  unnecessary  for  me  to  consider  the  other 
objections  insisted  on  by  the  defendants.  I  am  of  opinion  that  the  case  is  one 
on  which  no  relief  can  be  given,  and  it  is  therefore  my  duty  to  reverse  tho 
original  decree  and  the  subsequent  order  on  further  consideration,  and  to 
order  the  bill  to  be  dismissed  with  costs. 
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[LoBDS  JusnoES.] 

Feb.  22,  1866. 

HOPE  V.  CABNEGIE. 

14  W.  K.  489;  L.  B.  1  Ch.  320;  14  L.  T.  117;  12  Jur.  N.8.  284:  affirming, 
[1866]  E.  R.  A.  2682;  14  W.  R.  260;  13  L.  T.  624  (V.C.). 

Injunction — ReBtTaining  proceedings  in  a  foreign  court — DomicU. 

Injunction.  International  Law. — A  testator  made  hig  will  in  England, 
disposing  of  both  real  and  personal  estate  in  England  and  Holland.  A  decree 
was  made  in  a  common  adminiatraiion  suit  in  this  oouH  for  the  administration 

of  the  estate.  One  of  the  legatees,  not  a  party  to  the  administration  suit, 
<Uleging  that  the  testator  was  domiciled  in  Holland,  commenced  proceedings 
there  for  the  distribution  of  the  whole  of  the  estate,  real  and  personal.  A  bill 
was  then  filed  to  restrain  those  proceedings,  and  an  injunction  for  that  purpose 
was  granted  in  the  court  below,  but  no  restraint  was  put  upon  any  future 
proceedings  in  Holland  with  reference  only  to  the  real  estate  situate  in  that 
country. 

On  appeal,  that  order  was  affirmed  (dissentiente  Knioht  Bruce,  L.J.,  as 

to  a  part  thereof). 

Per  Knioht  Bruce,  L.J. — The  appellant  ought  to  have  liberty  to  continue, 
if  she  could,  the  suit  already  instituted  in  Holland,  in  respect  only  of  the  real 
estate  situate  there. 

Per  Turner,  L.J. — It  lay  upon  the  appellant  to  show  that  the  proceedings 

in  Holland  were  capable  of  being  continued  in  respect  of  one  class  of  property 
alone,  and,  that  not  having  been  shown,  she  ought  to  be  restrained  from 
continuing  those  proceedings. 

This  was  an  appeal,  by  way  of  motion,  from  an  order  made  by  Vice- 
Chauoellor  Stuart,  granting  an  injunction  to  restrain  the  defendant.  Miss  Hope, 
from  ccmtinuing  certain  legal  proceedings  in  Holland,  or  instituting  any  other 
proceedings  there  in  regard  to  the  personal  property  of  the  testator  in  the 
cause. 

The  facts  of  the  case  are  stated  14  W.  R.  260. 

Swanston  (Bacon,  Q.C.,  with  him),  for  the  appellant. — The  defendant 
ought  not,  at  any  rate,  to  be  c(Hnpelled  to  institute  new  proceedings  in 
Holland  in  respect  of  the  real  estate  situate  there.  Moreover  no  step  was 
taken  to  obtain  an  injunction  till  six  months  after  this  bill  was  filed.  AW. 

this  time  the  defendant  was  allowed  to  go  on  with  the  proceedings  in  Holland, 
and  there  has  clearly  been  laches.  It  is  plain,  from  the  evidence,  that  there 
is  a  serious  question  as  to  the  domicil  of  the  testator.  This  question  was  not 
raised  in  the  suit  of  Hope  v.  Beresford  Hope,  which  was  a  common  adminis- 
tration suit ;  but  the  question  having  been  first  raised  in  the  Dutch  court, 
it  should  be  decided  there.  At  Euiy  rate  this  would  be  the  most  convenient 
course.  The  fact  that  no  decree  has  been  yet  made  in  a  suit  in  which  the 
question  of  domicil  is  raised,  distinguishes  the  present  case  from  Bunbury 
V.  Bunbury  (1  Beav.  818). 

Sir  R.  Palmer,  A.G.,  Malins,  Q.C.,  and  Hemming,  for  the  respondents. — 
The  injunction  ought  to  have  been  extended  further  than  it  was  by  the 
Vice-Chancellor,  so  as  to  prevent  the  defendant  from  instituting  any  future 
proceedings  as  to  the  real  estate  in  Holland.  The  testator  has  clearly  expressed 
his  intention  to  dispose  by  his  will  of  his  real  property  wherever  situate,  and 
the  certificate  was  made  in  the  other  suit  before  the  proceedings  in  the  Butch 
court  were  commenced.  The  real  estate  in  Holland  is  but  of  small  value,  and, 
acoozding  to  the  defendant's  own  showing,  she  would  be  entitled  by  Dutch 
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law  to  only  one-fifth  of  three-fourths  of  that  estate.  The  persona  entitled  to 
the  other  four-fifths  acquiesce  in  the  English  proceedings.  The  proceedings 
already  instituted  in  Holland  are  for  the  distribution  of  the  whole  moveable 
and  immoveable  property  of  the  testator,  and  there  is  nothing  to  show  that  they 
can  be  continued  with  regard  to  the  real  estate  alone.  As  to  the  alleged  delay, 
nothing  has  been  done  m  the  Butch  proceedings,  but  to  serve  the  summons  on 
the  executors,  to  which  they  have  appeared  and  given  security  for  cost«.  The 
case  is  clearly  within  the  principle  of  Bunbury  v.  Bunbury.  The  real  estate 
is  necessarily  connected  with  the  administration  of  the  whole  property.  The 
plaintiffs  are  quite  willing  to  give  such  an  undertaking  as  was  given  in  Bunbury 
V.  Bunbury,  with  reference  to  the  proceedings  in  the  Dutch  court. 

Swanaton,  in  reply. — The  defendant  was  not  a  party  to  the  other  suit, 
nor  served  with  notice  of  the  decree.  The  question  of  domicil  would  never 
have  been  raised  had  she  not  instituted  the  proceedings  in  Holland. 

Knight  Bbuce,  L.J. — My  impression  is  that  the  order  of  the  Vice- 
Chancellor  must  stand,  except  so  far  as  it  restrams  the  proceedings  as  to 
the  landed  property  in  the  Netherlands.  It  may  or  may  not  be  possible  to 
proceed  as  to  tiie  landed  property  in  the  Netherlands,  without  proceeding  as 
to  the  personal  estate.  That  must  depend  on  the  course  of  law  tiiere.  What- 
ever may  be  the  effect  of  this  Court's  declining  to  prohibit  proceedings  as 
to  the  landed  estate  in  the  Netherlands,  my  impression  is  it  ought  not  to  be 
done,  and  that  the  appellant  should  be  at  liberty,  if  she  can  do  so  according 
to  the  law  of  the  Netherlands,  to  proceed  there  as  she  may  be  advised  as  to 
the  landed  estate  in  the  Netherlands.  Subject  to  that,  I  think  the  order  is 
substantially  right;  but  as  my  learned  Brother  is  of  opinion  that,  under  the 
special  circiunstances  of  the  case,  the  order  should  stand,  even  as  to  restraining 
proceedii^  as  to  the  landed  estate  in  the  Netherlands,  the  whole  order  wiU 
stand,  although  I  dissent  from  a  portion  of  it. 

Turner,  L.J. — I  think  that  the  whole  of  the  order  must  stand,  so  as  to 
restrain  proceedings  as  to  the  landed  estate  in  the  Netherlands ;  that  is,  I 
mean,  to  restrain  proceedings  in  the  suit  instituted  there,  both  as  to  the 
landed  estate,  and  as  to  the  personal  estate ;  because,  in  my  opinion,  it  rests 
upon  the  party  making  this  motion  to  show  that  it  is  possible,  in  the  suit 
which  has  been  instituted  in  the  Netherlands,  to  distinguish  the  proceedings 
as  to  the  landed  estate  from  the  proceedings  as  to  the  personal  estate.  I  go 
no  further  than  that,  because  it  is  unnecessary  to  go  further  upon  the  present 
motion.  If  it  had  been  shown  that  the  landed  estate  in  the  Netherlands  could 
be  separated  from  the  personal  estate  there,  another  and  a  different  question 
would  have  arisen.  I  do  not  enter  into  that  question  at  all,  as  it  is  not  before 
us  on  the  present  occasion.  We  cannot,  upon  the  present  application,  extend 
adversely  to  the  appellant  the  order  which  the  Vice -Chancellor  has  made,  so 
as  to  restrain  proceedings  in  the  Netherlands  altogether  m  respect  of  any 
part  of  the  real  estate.  I  am  not  at  all  sure  how  that  question  might  ultimately 
stand  if  that  application  were  brought  before  us,  because  this  Court,  according 
to  my  view  of  the  case,  and  I  have  looked  pretty  carefully  into  it,  must 
necessarily  take  the  question  as  to  the  real  estate  in  the  Netherlands,  and 
ascertain  for  itself  what  the  law  of  the  Netherlands  is  with  reference  to  the 
power  which  the  testator  had  to  devise  the  estate,  and  with  reference  also 
to  the  question  whether,  if  he  had  not  the  power  to  devise  the  whole  estate, 
he  had  not  at  least  the  power  to  devise  one-fourth  of  the  estate;  and  so 
this  suit  might  have  to  be  dealt  with  as  supplemental  to  the  administra- 
tion suit.  And  that  brings  the  case  very  close  upon  the  case  of 
Bunbury  v.  Bunbury,  which  Lord  Langdale  dealt  wilh  on  that  principle, 
taking  the  undertaking  of  the  party  who  applied  to  this  court  for  its  inter- 
Tention  to  be  bound  by  any  order  which  this  court  might  afterwards  make. 
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in  order  to  use  the  proceedings  in .  a  foreign  court  for  the  purpose  of  deter- 
mining a  question  which  this  Court  was  compelled  to  determine,  whether 
the  estate  did  or  did  not  pass.  It  appears  to  me  that  t^e  whole  matter  had 
better  be  treated  in  this  court.  If  ^e  parties  object  to  that  I  do  not  think 
we  can  alter  the  order  adversely  to  them  at  ihe  present  time.  The  plaintiff's 
costs  of  the  appeal  will  be  costs  in  the  cause,  and  if  the  defendant  will  agree 
to  the  same  form  of  order  as  was  made  in  Bunbury  v.  Bunbury,  her  costs 
may  come  out  of  the  Mtate>  otherwise  there  will  be  no  order  as  to  her  costs. 


[Lords  Justices.] 

March  6,  1866. 

GILL  V.  NEWTON. 

14  W.  E.  490;  14  L.  T.  240;  12  Jur.  N.8.  220. 

Mortgage — Power  of  tale — Notice — Subsequent  deed  of  arrangement — 
Mofigagee  in  poseeteion. 

MoRTOAOE. — A  mortgage  deed  contained  (inter  alia)  a  power  of  sale, 
€9erci$ahle  by  the  mortgagee  on  three  months'  notice  to  the  mortgagor,  his 
heirs,  executors,  or  admtniatrators ,  or  any  or  either  of  them.   Some  time  after 
the  execution  of  the  mortgage  deed  a  deed  of  arrangement  woe  made  between 
ike  same  parties,  by  ivkich  the  mortgagee  was  empowered  to  enter  into 
possession  of  the  mortgaged  property,  and  to  receive  the  rents  on  certain 
trusts  therein  declared.    There  was  a  declaration  that  nothing  in  this  deed 
eontained  should  prejudice  the  rights  of  powers  of  the  mortgagee  under  the 
mortgage  deed,  and  a  further  declaration  that  the  mortgagee  might,  at  any 
time  after  a  specified  day,  determine  the  truata  thereof,  and  that,  on  delivering 
of  such  notice,  the  mortgagee  should  be  at  liberty  to  emercise  the  powers 
rested  in  him  by  the  mortgage  deed  to  the  same  extent  as  if  such  trusts  had 
never  been  declared.     The  mortgagee  entered  into  possession  under  this 
second  deed,  and  some  time  after  the  said  specified  day  he  gave  notice  io 
exercise  his  power  of  sale,  but  he  never  gave  any  notice  io  determine  the 
trusts  of  the  second  deed: — Held,  reversing  the  order  of  the  Master  of  the 
BoUe,  that  the  power  of  sale  could  not  be  exercised  so  long  as  notice  had  not 
been  given  to  determine  the  trusts  of  the  deed  of  arrangement. 

It  ia  not  neceasary  io  give  notice  of  the  intention  to  exercise  a  power  of 
sale  contained  in  a  mortgage  deed  to  a  devisee  of  the  mortgagor  when  the 
mortgage  deed  provides  that  the  notice  ia  to  be  given  to  the  mortgagor,  hia 
heira,  executors,  or  administrators,  or  any  or  either  of  them. 

By  an  indenture  dated  the  11th  April,  1847,  and  made  between  Thomas 
Gill  (since  deceased),  the  husband  of  the  plaintiff,  of  the  one  part,  and  the 
defendant  of  the  other  part,  certain  property  was  conveyed  to  the  defendant 
by  way  of  mortgage.  In  the  indenture  was  contained  a  power  of  sale,  with 
a  proviso  that  the  defendant,  his  executors,  administrators,  or  assigns,  should 
not  exercise  it,  unless  and  until  he  or  they  should  have  given  a  notice  in 
writing  to  Thomas  Gill,  his  heirs,  executors,  or  administrators,  any  or  either 
of  them,  to  pay  off  the  moneys  owing  on  the  security  of  the  said  indenture, 
and  default  should  have  been  made  in  payment  of  such  moneys  for  three 
calendar  months  from  the  time  of  giving  such  notice. 

Several  further  charges  were  made  upon  the  property  in  favour  of  the 
defendant,  and  ultimately  on  indenture,  dated  the  6th  July,  1861,  and  indorsed 
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on  the  original  mortgage,  was  made  between  the  same  parties,  whereby  the 
property  was  made  subject  to  a  further  charge  in  favour  of  the  defendant, 
and  the  defendant  was  authorised  and  empowered  by  the  plaintiff  to  enter 
into  possession  of  the  property,  and  to  receive  ihe  rents  and  profits  thereof, 
upon  certain  trusts  therein  mentioned.  And  it  was  thereby  declared  and 
agreed,  that  notiiing  therein  contained  should  prejudice  or  affect  tibe  rights, 
remedies,  powers  and  authorities  respectively  vested  in  the  defendant,  his 
heirs,  executors,  administrators,  or  assigns,  under  or  by  virtue  of  the  there- 
within  written  indenture,  and  other  the  securities  thereinbefore  mentioned, 
referred  to,  and  contained,  or  any  of  them,  or  the  provisions  for  the  safety 
or  the  protection  of  the  purchasers  contained  in  the  therewithm  written 
indentiu-e,  or  any  of  them,  it  being  the  true  intent  and  meaning  of  the  parties 
thereto,  that  the  indenture  now  in  statement  should  take  efiect  as  a  deed  of 
arrangement  between  the  parties  thereto,  but  should  not  affect  the  title  to 
the  said  premises  comprised  therein.  And  it  was  fiu-ther  declared  and  agreed 
that  it  should  be  lawful  for  the  defendant,  his  heirs,  executors,  administrators, 
or  assigiis,  on,  or  at  any  time  after  the  Slst  December  then  next,  upon  notice 
in  writing  to  Thomas  Gill,  his  heurs,  executors,  or  administrators,  or  any  or 
either  of  them,  to  determine  and  put  an  end  to  all  and  every  the  trusts  by 
the  said  indenture  now  in  statement  declared  of  the  rents  and  profits  to  be 
received  by  the  defendant  after  the  said  Slst  December,  and  that,  upon  the 
delivery  of  such  notice,  the  defendant,  his  heirs,  executors,  administrators, 
or  assigns,  should  be  at  liberty  to  use  and  exercise  the  rights,  remedies, 
powers,  and  authorities  respectively  vested  in  him,  his  heirs,  executors, 
administrators,  or  assigns,  imder  or  by  virtue  of  the  said  mortage  deed  and 
other  the  securities  thereinbefore  mentioned,  referred  to,  and  contained,  or 
any  of  them,  to  the  same  extent,  and  in  the  same  manner,  in  every  respect, 
as  if  such  trusts  had  never  been  created  or  declared. 

Shortly  after  the  execution  of  this  last  deed  the  defendant  entered  into 
possession  under  it,  and  he  had  never  given  any  notice  to  determine  the 
trusts  thereof. 

Thomas  Gill  died  on  the  20th  October,  1861,  having  devised  an<> 
bequeathed  to  the  plaintiff  all  his  real  and  personal  estate,  and  having 
appointed  three  other  persons  executors,  one  of  whom  alone  proved  the  will. 

The  defendant  gave  notice  on  the  2nd  November,  1865,  to  the  executor, 
of  his  intention  to  exercise  the  power  of  sale. 

This  bill  was  filed  by  the  devisee  against  the  mortgagee  on  the 
Slst  January,  1866,  and  it  prayed  the  usual  accounts  and  decree  for  redemp- 
tion, and  an  injunction  to  restrain  the  defendant  from  selling  the  property. 

The  Master  of  the  Bolls  refused  the  injunction. 

Selwyn,  Q.C.,  and  G.  H.  Smith,  for  the  appellant. — The  injunction  ought 
to  have  been  granted  for  two  reasons: — First,  the  notice  to  exercise  the 
power  of  sale  was  given  only  to  the  legal  personal  representative  of  the 
deceased  mortgagor,  who  had  no  interest  in  the  property.  It  ought,  on  a 
fair  and  equitable  construction  of  the  proviso,  to  have  been  given  to  the 
devisee,  who  was  the  only  person  interested  in  the  property.  This  is  not  a 
question  of  the  rights  of  a  purchaser,  who  might  be  entitled  to  protection 
under  the  terms  of  the  proviso,  but  it  is  entirely  a  question  between  t^e 
parties  to  the  mortgage  deed.  Secondly,  the  true  construction  of  the  deed 
of  arrangement  is,  that  the  mortgagee  could  never  exercise  the  power  of  sale 
at  all,  so  long  as  he  was  in  possession  imder  the  terms  of  that  second  deed. 
He  was  in  possession  as  a  trustee,  and  not  in  the  position  of  a  receiver  under 
a  common  receivership  deed,  and  that  possession  could  only  be  terminated 
by  giving  notice  in  the  way  provided  by  the  second  deed.  This  notice  has 
never  been  given.  They  cited  O'Connor  v.  Spaight  (1  Soh.  &  Lef.  309); 
Jenner  v.  Morria  (9  W.  B.  391,  3  D.  F.  J.  46). 

BaggaUay,  Q.C.,  and  E.  ChaHeBf  for  the  respondent. — The  argument  on 
the  other  side  really  comes  to  this — ihat  after  notice  had  been  given  to 
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exercise  the  power  of  sale,  the  exercise  of  that  power  could  be  at  once  stopped 
if  the  mortgagor  chose  to  file  a  redemption  bill.  At  any  rate  there  can  be 
no  doubt  that  the  word  "  assigns  "  was  purposely  left  out  of  the  proviso  for 
notice  of  the  exercise  of  the  power  of  sale  in  order  to  simplify  the  position 
of  the  mortgagee,  and  the  parties  must  be  bound  by  the  terms  of  their 
contract.  As  to  the  second  deed :  its  object  was  merely  to  enable  the 
mortgagee  to  enter  into  possession  without  incurring  the  liabilities  of  a 
mortgagee  in  possession.  It  is  simply  equivalent  to  a  common  receivership 
deed,  which  would  not  affect  the  mortgagee's  rights  at  all.  The  notice  to 
terminate  the  trusts  of  the  second  deed  might  be  given  at  any  moment  before 
the  actual  sale.  At  any  rate  it  would  be  nugatory  to  grant  an  injunction, 
since  notice  could  be  given  to-morrow  to  determine  the  possession  under  the 
second  deed,  and  then  a  sale  could  be  made  in  three  months.  In  King  v. 
Heenan  (3  D.  M.  G.  890),  it  was  held  that  a  receivership  deed  did  not  interfere 
with  the  rights  of  a  mortgagee,  though  there  was  no  declaration  as  there  is 
in  the  present  case  to  that  effect.  The  registration  of  this  suit  at  a  Ua  pendens 
would  be  quite  enough  to  affect  any  purchaser  under  the  power  of  sale. 

SeJwy^,  Q.C.,  in  reply. — If  the  sale  could  not  take  place  for  three  months 
we  should  have  ample  time  to  pay  off  the  mortgage  debt;  The  effect  of 
registration  as  a  lis  pendens  would  simply  be  to  depreciate  the  price  obtained 
at  the  sale. 

Kj7ight  Bruce,  L.J. — Under  the  peculiar  circumstances  of  this  case,  I 
think  that  the  order  under  appeal  should  be  discharged,  and  that  there  should 
be  an  injimction  to  restrain  this  sale,  but  without  prejudice  to  any  question 
in  the  cause,  the  plaintiff  undertaking  to  speed  the  cause,  and  to  abide  by 
any  order  the  Court  may  ultimately  make  as  to  the  property.  My  opinion 
is  founded  on  the  very  peculiar  character  of  the  instruments,  and  especially 
of  the  deed  of  arrangement,  the  validity  and  consequences  of  which  deserve 
great  consideration,  and  are  open  to  much  argument.  But,  for  the  existence 
of  that  deed,  I  am  by  no  means  satisfied  that  I  should  have  thought  the 
injunction  due.    The  costs  must  be  altogether  reserved. 

Turner,  L.J. — With  great  respect  to  the  Master  of  the  RoUs,  I  also 
think  that  the  injunction  is  due.  In  saying  this  I  wish  it  to  be  clearly 
understood  that  I  do  not  at  all  proceed  upon  the  ground  that  the  amount 
due  upon  the  mortgage  is  in  dispute.  If  that  were  so,  a  mortgagor  would 
have  but  to  raise  a  dispute  about  the  sum  due,  in  order  to  deprive  hia 
mortgagee  of  his  remedies  imder  the  mortgage  deed.  Nor  should  I  be 
inclined  to  interfere  upon  the  facts  as  they  stand  with  regard  to  the  mortgage 
deed.  That  deed  has  provided  a  particular  mode  in  which  notice  of  the 
intention  to  exercise  the  power  of  sale  must  be  given,  and  the  notice  has 
been  so  given.  The  party  who  has  entered  into  such  a  contract  cannot 
complain  of  its  consequences.  But,  with  regard  to  the  second  deed,  there 
is  a  substantial  ground  upon  which  the  Com't  is  bound  to  interfere.  It  is 
not,  as  has  been  argued,  a  simple  receivership  deed.  It  contains  an  express 
clause  that,  upon  a  particular  act  being  done,  the  mortgagee  shall  be  at  liberty 
to  exercise  his  powers  and  rights  under  the  mortgage  deed.  I  think  it  a 
serious  question  whether  the  true  construction  of  this  deed  is  not,  that  the 
reservation  to  the  mortgagee,  in  the  former  part  of  the  deed,  of  all  his  powers 
under  the  mortgage  deed,  is  to  be  taken  as  made  by  the  latter  part  of  the 
deed,  to  be  subject  to  this  exception — that  they  are  not  to  be  exercised  except 
upon  the  delivery  of  the  notice  mentioned  in  the  latter  part  of  the  deed. 
This  seems  to  be  a  reasonable  and  fair  construction,  and  at  any  rate  it  is  so 
open  to  argument,  that  I  think  the  injunction  must  be  granted.  The  costs, 
both  here  and  at  the  Soils,  must  be  c(»ts  to  the  cause. 

By  conceni  an  immediate  decree  for  redemption  wot  taken. 
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[LoBDS  Justices.] 
March  8,  1866. 
THOMAS  V.  TAYLOB, 


14       B.  493. 


This  was  an  application,  on  the  part  of  the  defendant,  to  take  the 
amended  bill  off  the  file  for  irregularity.  The  plaintiff  had,  after  the  defendant 
had  answered,  obtained  an  order  of  course  to  amend  on  payment  of  twenty 
shillings  costs.  He  filed  his  amended  bill  on  the  last  day  limited  for  that 
purpose,  but  did  not,  till  after  that  day,  tender  the  twenty  shillings  to  the 
defendant.  Vice-Chancellor  Stuart  refused  the  application  with  costs,  and 
the  defendant  appealed. 

Caldecott,  for  the  appellant,  now  moved  accordingly. 

Rodwell,  for  the  plaintiff,  contriL. 

The  LoBDS  Justices  refused  the  motion  with  costs,  and  the  defendant, 
by  his  counsel,  now  admitting  and  undertaking  to  admit  at  the  hearing  the 
facta  stated  by  way  of  amendment,  ordered  tifiat  no  answer  be  required  in 
respect  of  the  amendments. 


Practice — Bankruptcy  Act,  1861,  «.  192 — Registration  of  deed  of  assign- 
ment  for  benefit  of  creditors — Affidavit  of  debtor. 

Bankruptcy.  N. — The  affidavit  of  the  debtor  usually  required  upon  the 
registration  of  a  deed  of  assignment  for  the  benefit  of  creditors  may  be 
dispensed  with. 

This  was  an  application  for  a  direction  to  the  Begistrar  in  bankruptcy  to 
register  a  deed  of  assignment,  made  by  Trump  for  the  benefit  of  his  creditors, 
without  the  usual  affidavit  of  the  debtor,  but  upon  an  affidavit  of  an  accountant 
who  had  investigated  the  position  of  the  estote.  The  application  had  been 
made  to  Commissioner  Ooulbum,  and  he  had  refused  it.  Trump  was  abroad, 
and  this  was  the  last  day  for  making  the  registration. 

Swanston  now  applied  to  the  Court  ex  parte.  He  referred  to  section  192 
of  the  Bankruptcy  Act,  1861,  and  to  the  19Ui  of  General  Orders  made 
thereon.  The  affidavit  has  been,  in  some  cases,  dispensed  with,  as,  for 
instance,  where  l^e  debtor  was  in  gaol,  and  refused  to  make  the  affidavit. 

The  Lords  Jcsticbs  directed  notice  to  be  given  to  the  creditors  who  had 
not  executed  the  deed,  and  the  matter  to  be  then  mentioned  again.  Mean- 
while, the  deed  to  be  provisionally  registered. 

March  8. — Swanston  now  stated  that  he  had  an  affidavit  of  service  on 
the  creditors  who  had  not  executed,  and  that  they  did  not  appear. 

The  Lords  Justices  accordingly  made  an  order  for  registration  of  the 
deed,  as  of  the  day  whea  the  application  was  originally  xnade. 


[Lords  Justices.] 
March  6,  8,  1866. 

Re  TEUMP. 


14  W.  B.  494. 
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Stuart.  V.C.,  Feb.  28,  1866. 
HUME  V.  POCOGK. 
14  W.  R.  495;  L.  E.  1  Eq.  662;  14  L.  T.  127;  12  Jur.  N.S.  228. 
Vendor  and  purckater — Inaufjiciency  of  Utle. 

Specific  Performance.  Vendor  and  Pdrohaseb. — Where  a  vendor 
makes  an  erroneoun  statement  as  to  title  in  the  contract  of  sale,  which  title, 
m  a  «ttit  for  specific  performance,  and  on  a  reference  ordered  by  the  Court, 
is  declared  not  such  as  to  enable  him  to  convey,  but  the  puTchaser,  with 
knowledge  of  the  defect,  enters  into  possession,  and  improperly  takes  advan- 
tage of  his  information  to  his  own  advantage  and  adversely  to  the  vendor, 
ike  Court  will  permit  the  vendor  to  amend  his  bill  with  a  view  of  obtaining 
a  modified  performance  of  the  contract,  within  the  principles  laid  down  in 
Murrell  v.  Goodyear  (2  Qiff.  51). 

This  case  came  on  for  further  consideration.  The  original  bill  was  for 
specific  performance  of  a  contract  to  purchase  certain  lands,  of  which  the 
plaintiff,  in  the  contract  for  sale,  alleged  himself  to  be  mortgagee  in  fee,  with 
a  power  of  sale.  The  purchaser,  however,  as  was  alleged,  in  perusing  the 
abstract  of  title,  discovered  the  plaintiff  to  be  a  mortgagee  for  a  term  of 
1,000  years  only,  and  without  a  power  of  sale;  and,  upon  discovering  this, 
purchased  the  reversion  in  fee  from  the  mortgagor  for  a  nominal  consideration. 
Li  the  meantime  the  purchaser  had  been  admitted  into  possession,  and  had 
expended  considerable  sums  in  the  erection  of  works  on  the  property;  and 
he  refused  to  accept  the  mortgagee's  title,  offering,  however,  to  pay  off  the 
amount  of  his  mortgage-money  and  interest — a  sum  considerably  less  than 
the  amount  of  the  purchase -money.  The  Lords  Justices,  before  whom  the 
hearing  came  on  appeal,  made  a  decree  for  specific  performance,  and  ordered 
the  purchase- money  and  interest  to  be  paid  into  court  and  to  be  charged  on 
the  estate,  subject,  however,  to  a  reference  as  to  title.  The  chief  clerk  found 
that  the  plaintiff  was  a  mortgagee  for  a  term  only,  without  a  power  of  sale 
as  to  part  of  the  lands  sold,  and  that  his  title  was  not  such  as  to  enable  him 
to  convey. 

Malins,  Q.C.,  and  Fry,  for  the  plaintiff. — The  purchaser  is  not  entitled 
to  use  his  information  of  defects  in  vendor's  title  to  his  own  advantage 
adversely  to  the  vendor.  He  cannot  under  such  circumstances  avail  himself 
of  the  purchase  of  the  equity  of  redemption  to  defeat  his  contract:  MurreU 
v.  Goodyear  (8  W.  B.  898;  2  Giff.  51, 1  B.  F.  J.  482). 

Bacon,  Q.C.,  and  Macnaghten,  for  the  defendant. — The  bill  should  be 
dismiaaed  wit^  costs.  The  plaintiff  has  not  fulfilled  the  terms  of  l^e  agreement 
for  sale,  and  can  make  no  title. 

March  8. — Stuart,  V.C. — This  case  has  now  come  before  the  Court  under 
exta^rdinary  circumstances.  The  decree  of  the  Lords  Justices  has  directed 
the  specific  performance  of  the  agreement,  provided  that  a  good  title  can  be 
made.  The  certificate  now  shows  that  a  good  title  cannot  be  made,  and  the 
defendant  asks,  as  of  course,  that  the  bill  be  dismissed  out  of  court,  there 
being  no  motion  by  the  plaintiff  to  vary  the  certificate.  But  other  parts  of 
the  Lords  Justices*  decode  seem  rather  to  indicate  that  the  Court  foresaw  tile 
ultimate  possibility  of  a  modified  performance  of  the  agreement  to  purchase. 
The  possession  of  and  dealing  with  the  property  by  the  defendant  may  accoimt 
for  ih&t  part  of  the  decree  which  directs  the  defendant  to  pay  into  court  the 
interest  on  the  purchase -money,  and  the  still  more  important  and  imusual 
-declaration  that  the  purchase-money  with  interest  is  a  charge  upon  the 
estate.   This  seems  to  show  that  tiie  Court  had  in  view  the  ultimate  possi- 
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bility  that  even  if  a  good  title  could  not  be  shown  by  the  plaintiff,  he  might 
still  be  entitled  to  some  relief  as  a  vendor,  and  this  is  confirmed  by  the  fact 
that  the  decree  was  made  after  the  defendant,  by  his  answer,  admitted  that 
he  had,  subsequently  to  the  contract,  purchased  the  equity  of  redemption, 
and  by  the  variation  made  by  the  decree  in  the  order  as  to  payment  of 
purchase- money  (an  order  made  before  the  answer  was  filed).  The  certificate 
is  conclusive  against  the  title.  The  plaintiff  now  relies  on  the  principle  of 
the  case  of  MurreU  v.  Qoodyear,  one  of  the  class  of  cases  in  which  a  modified 
performance  of  the  agreement  has  been  decreed.  If  the  frame  of  the  bill 
justified  it,  there  is  certainly  enough  in  the  decree  to  entitle  him  to  proceed 
now  to  show  his  right  to  relief  on  that  footing.  But  the  bill  prayed  no 
alternative  reHef,  and  contains  no  averments  on  which  any  other  relief  can 
be  given  than  on  the  footing  of  the  plaintiff  being  a  mortgagee  in  fee,  with 
power  of  sale.  It  is  quite  possible  that  if  the  plaintiff  had  amended  his  bill 
H^ith  reference  to  some  of  the  statements  in  the  answer,  he  might  have 
averred  and  proved  a  case  for  relief  on  the  principle  that  since  the  contract 
the  defendant  had  ascertained  and  himself  cured  the  defect  in  the  title  by 
purchasing  the  equity  of  redemption,  and  that  he  is  now,  by  means  of  the 
contract,  in  possession  and  enjoyment  of  the  plaintiff's  beneficial  interest  in 
the  property.  On  such  ground  he  might  be  entitled  to  recover,  if  not  the 
whole,  at  least  some  other  sum  less  than  the  contract  price.  But  a  case  of 
that  kind  must  be  distinctly  averred  and  proved  so  as  to  give  the  defendant 
an  opportunity  to  make  out  a  case  against  relief  of  that  kind.  Considering 
the  terms  of  the  decree  and  the  declaration  of  lien  in  favour  of  the  plaintiff, 
I  think  that  the  court  cannot  dismiss  this  bill>  and  thereby  allow  the  defendant 
to  continue  in  possession  of  the  plaintiff's  interest  in  the  property  without 
paying  any  price  or  makii^  any  compensation.  The  case  must  stand  over 
with  liberty  to  the  plaintiff  to  amend  the  bill  or  to  file  such  supplemental 
bill  as  he  may  be  advised. 


Wood,  V.C.,  March  2,  1866. 
He  CBABTBEE. 
14  W.  B.  497. 

Practice — "  The  Truetee  Act,  1860  " — Cogia — How  to  be  raised. 

Trdst  and  Trustee. — Where  an  order  had  been  made  for  the  appoinimenf 
of  new  trustees  under  "  The  Trustee  Act,  1850,"  and  for  the  payment  of  the 
costs  out  of  the  trust  estate;  and  it  was  subsequently  shown  that  the  trust 
estate  consisted  entirely  of  realty;  the  order  was  amended  by  the  insertion  of 
words  authorising  the  trustees  to  raise  the  costs  out  of  the  realty  by  way  of 
mortgage,  the  mortgage  deed  to  be  approved  by  the  judge  at  chambers. 

In  this  matter  an  order  had  been  made  for  the  appointment'  of  new  trustees 
under  "  The  Trustee  Act.  1650,"  and  for  the  payment  of  the  costs  attending 
such  appointment  out  of  the  trust  estate. 

Batten  stated  that  the  trust  estate  consisted  of  realty  only,  and  asked 
that  the  order  might  be  amended  by  the  addition  of  words  authorising  the 
trustees  to  raise  the  costs  out  of  the  estate  by  way  of  mortgage.  He  referred 
to  Ex  parte  Davies  (16  Jur.  882),  where  Vice-GhanceUor  Pai^er.  upon 
appointing  a  new  trustee  under  the  Act,  by  consent  directed  that  the  costs  of 
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the  proceeding,  wit>h  interest  thereon  at  41.  per  cent.,  should  form  a  chaise  on 
the  inheritance.   There  was  no.  opposition  to  the  present  application. 

Wood,  V.C.,  allowed  the  application,  and  said  that  the  order  should  be 
amended  by  the  insertion  of  words  directing  the  costs,  when  taxed,  to  be 
a  chaise  on  the  inheritance,  such  chaise  to  be  raised  by  way  of  mortgage,  and 
the  mortgage  deed  to  be  approved  by  the  judge  at  chambers. 


Wood,  V.O.,  March  18,  1866. 

MOBGAN  V.  FULLEB. 

14  W.  B.  497;  L.  B.  2  Eq.  296;  14  L.  T.  858. 

Patent — Trial — Powtr  of  the  Court — Alteration  of  the  record. 

Patent. — When  a  cause  is  set  down  for  trial  the  Court  loiU  not  alter  the 
record  by  the  addition  of  an  issue  not  raised  in  the  pleadings. 

This  was  an  adjourned  summons  to  add  further  issues;  it  was  taken  out 
hy  the  defendant  in  the  suit,  which  was  to  restrain  the  infringement  of  a 
patent.  Beplication  had  been  filed,  and  the  cause  had  been  set  down  for 
hearing. 

The  present  application  was,  according  to  the  decision  of  the  Court,  an 
application  to  raise  an  issue  which  had  not  been  raised  in  the  pleadings. 

Fooks  for  the  defendant  in  the  cause. 

W.  Pearson  for  the  plaintiff. 

Wood,  V.C.,  said  the  application  was  not  a  matter  of  form.  Certain 
issues  had  been  raised  by  the  answer.  The  defendant  now  wished  to  suggest 
an  additional  issue.  This  he  should  have  done  by  a  supplemental  answer. 
For  the  Court  to  direct  an  issue  to  be  raised  that  had  not  been  raised  in  the 
pleadings,  would  be  for  the  Court  to  exceed  the  power  of  control  which  it 
possessed  over  its  own  general  orders.  The  application  must  be  dismissed  with 
costs. 


Bankruptcy  Act,  1861,  ss.  186,  186,  187 — Form  of  deed  under— Right  of 
non-assenting  creditors  to  sue — Inequality. 

BANKBrPTcY. — A  deed  of  composition,  under  the  l&5th  section  of  the 
Bankruptcy  Act,  1861,  made  between  the  debtor  of  the  one  part,  and  the 
creditors  who  execute,  on  behalf  of  themselves  and  all  other  the  creditors  of 
the  debtor,  of  the  other  part,  is  objectionable,  on  the  ground  that  the  creditors 
who  are  not  parties  have  no  right  of  action  thereunder. 


[bankruptcy.  ] 
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And  where  H  is  ahown  in  evidence  thai  a  creditor  for  3421.  has  received 
preferentially  bilU  of  exchange  for  SOI,  and  801.,  trreapeoUve  of  the  compontion 
payable  under  the  deed. 

The  Court  dtsmiaaed  an  application  for  a  ettperaedeaB  of  the  bankruptcy 
with  costs. 

ThiB  was  an  application  on  behalf  of  the  bankrupt,  Henr^  Maddison,  for  aa 
order  under  the  187th  section  of  the  Bankruptcy  Act,  1861,  declaring  that 
the  terms  of  a  deed  entered  into  by  the  bankrupt  with  his  creditore  were 
reasonable,  and  calculated  to  benefit  the  general  body  of  the  creditors  under 
the  estate,  and  for  an  order  declaring  the  complete  execution  of  the  deed, 
and  for  a  direction  that  the  same  should  be  registered  with  the  chief  registrar 
and  the  bankruptcy  annulled. 

By  the  deed,  which  was  dated  the  15th  December,  1865,  and  made 
between  the  debtor  of  the  one  part,  and  "  the  creditors  who  execute  on  behalf 
of  themselves  and  all  other  the  creditors  of  the  debtor  "  of  the  other  part,  the 
debtor  covenanted  to  pay  to  his  creditors  a  composition  of  three  shiUiogB  in 
the  pound  upon  the  amounts  of  the  debts  due  to  them  respectiTely,  and  the 
creditors  thereby  released  their  claims. 

R.  Griffitks,  who  supported  the  application,  produced  the  deed,  which 
had  been  executed  by  or  on  behalf  of  three-fourths  in  number  and  value  of 
the  creditors. 

Brough,  for  opposing  creditors,  took  a  preliminary  objection  on  the  ground 
that  the  costs  of  a  former  application  of  a  similar  nature  by  the  bankrupt  had 
not  been  paid. 

HoLROYD,  Gommr.,  intimated  that  he  would  not  proceed  unless  the  costs 
were  paid. 

The  amount  of  costs  was  then  discharged  and  the  hearing  proceeded. 

It  was  elicited  upon  an  examination  of  the  bankrupt  that  he  became 
bankrupt  about  a  year  since,  and  that  he  had  obtained  an  order  of  discharge. 
The  second  petition  bore  date  the  7th  September,  1865,  the  bankrupt's  debts 
being  about  1,4001.  Mr.  Hemming,  of  Birmingham,  jeweller,  was  a  creditor 
for  1711.,  in  respect  of  goods  supplied;  861.  at  the  end  of  May,  and  851.  in  tiie 
middle  of  July;  and  Mr.  Geoi^e  Blunt  was  a  creditor  for  in  respect  of 
goods  delivered  in  June.  At  a  sitting  for  examination,  held  before  Mr.  Com- 
missioner Goulbum,  an  adjournment  sine  die  was  ordered  and  protection 
disallowed.  Mr.  Samuel  Powell,  of  Birmingham,  was  a  creditor  for  342L,  and 
he  had  executed  the  deed.  At  the  time  of  such  execution  Powell  received 
two  bills  of  exchange  for  501*  and  301.  each,  drawn  by  the  bankrupt  upon  and 
accepted  by  one  Thwaites,  an  accountant.  According  to  the  bankrupt's 
evidence  Powell  had  stated  that  if  he  would  hand  him  the  additional  bills  he 
would,  at  a  future  time,  deliver  to  him  further  goods.    Powell  had  since  died. 

Brough  submitted  upon  this  evidence  that  Mr.  Powell  having  been  induced 
to  execute  by  the  delivery  of  two  bills  of  exchange  preferentially,  the  deed 
was  bad.  The  deed  was  objectionable  upon  the  further  ground  that  the 
creditors  who  were  not  parties  could  not  sue  upon  the  covenant  of  the  debtor. 
He  referred  to  Ourrin  v.  Kopera  (13  W.  E.  843),  Chesterfield  and  Midland,  Ac, 
Company  v.  Hawkins  (13  W.  B.  841). 

R.  Oriffitha  contended  that  the  bills  having  been  given  in  consideration 
of  a  promise  to  deliver  goods  at  a  future  date,  the  circumstances  did  not 
amount  to  a  preference.  [Holroyd,  Commr. — It  is  imfortimate  that  the  bills 
were  handed  over  at  the  time  of  the  execution  of  the  deed  by  Mr.  Powell.] 

HoLROYD,  Conunr. — Here  is  a  clear  case  of  inequality,  and  it  is  impossible 
for  the  Oourt  to  hold  that  the  deed  is  reasonable.  The  deed  is  also  obiection> 
able  upon  the  further  groimd  which  has  been  pointed  out.  The  applicatirak 
must  be  dismissed  with  costs. 
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Feb.  20.  1666. 
in  the  goods  of  ANNA  MABIA  BELLAMY  {deoea$edi, 
14  W.  ».  501. 

WiR  written  partly  in  ink  and  partly  in  pencil — Probate  of — Intention — 
Appearance  of  document — Indorsement  of  envelope — Codicil. 

Will. — Where  a  loill  seemed  to  have  been  first  vmtten  in  pencil  and 
afterwards  traced  with  ink,  but  not  completely,  words  in  some  cases  being 
written  in  ink  above,  and  apparently  in  substitution  for,  the  pencil  writing, 
and  in  other  parte  the  pencil  writing  standing  alone. 

The  Court  declined  to  include  the  pencil  writing  in  the  grant  of  probate 
of  the  will. 

The  fact  that  a  will  is  found  vnth  a  codicil  in  an  envelope  indorsed  as 
containing  the  codicil  only  wiU  not  raise  any  presumption  that  the  wiU  was 
not  meant  to  take  effect. 

The  deceased  died  on  the  29th  of  October,  1868.    PreviouB  to  her  death. 
OD  the  3rd  of  the  same  month,  she  produced  to  her  brother  George  Bellamy  s 
sealed  envelope  with  the  following  indoreement: — "August  20th,  1865.  This 
is  my  last  will.    Anna  Maria  Bellamy.    Witnessed  by  my  two  servants, 
Mary  Hill  and  Mary  Martyn."    The  indorsement  was  in  her  own  handwriting. 
On  the  afternoon  of  the  same  day  she  produced  to  him  another  paper  in  her 
own  handwriting  partly  in  ink  and  partly  in  pencil,  and  requested  him  to  write 
it  out  for  her,  which  he  did  exactly  in  the  form  in  which  he  found  it  written 
by  herself.    It  was  dated  September,  and.  as  he  concluded  that  it  must  be 
a  mistake  for  October,  he  mentioned  it  to  her  the  following  day,  on  which  she 
desired  him  to  correct  it.  which  he  did  by  drawing  his  pen  through  the  word 
September  and  writing  "  October"  under  it.    Previous  to  this  be  had  been 
desired  by  her  to  send  to  her  room  the  two  servants  mentioned  in  the  indorse- 
ment as  having  attested  her  will.    He  did  bo,  and  it  was  when  he  went  into 
her  room  with  them  that  he  mentioned  the  mistake  and  corrected  it.  Having 
done  so,  and  dehvered  her  the  copy  he  had  made,  he  went  out  of  the  room, 
leaving  her  with  the  two  servants.     After  the  death  of  the  testatrix,  her 
brothers  and  the  person  who  was  appointed  co-executor  with  them  found,  in  a 
small  leathern  bag  in  which  she  usually  kept  her  papers,  the  envelope  endoraed 
"August  20th,  &c.,"  above  referred  to,  but  it  was  empty;  and  also  another 
envelope  endorsed  "  Codicil  to  my  last  will — witnessed  by  my  two  servants. 
October  3rd,  1865,  Mary  Hill  and  Mary  Martyn."    This  last  envelope  contained 
the  codicil  above  referred  to  as  having  been  copied  and  corrected  by  George 
Bellamy,  a  will  bearing  date  the  20th  of  August,  1865,  signed  by  the  testatrix, 
and  attested  by  the  two  persons  already  mentioned,  and  another  paper  dated 
the  2nd  of  May,  1864,  at  its  beginning,  and  December  29,  1864,  at  its  end, 
and  signed  by  the  testatrix  only.    This  paper  contained  various  dispositions. 
The  will  and  informal  paper  were  in  the  handwriting  of  deceased,  and  the 
codicil  was  in  the  writing  of  George  Bellamy.    The  will  appeared  to  have  been 
first  written  in  pencil,  and  such  pencilling  was  afterwards  traced  by  a  pen ;  but 
in  some  parts  the  ink  did  not  follow  the  writing  in  pencil,  but  seemed  io  have 
been  written  m  substitution  for  it,  but  the  pencilling  was  not  erased.  In 
some  parts  there  was  no  ink  writing  over  the  pencil,  so  that  there  was  more 
pencil  than  ink  writing.    The  two  attesting  witnesses  swore  to  having  signed 
the  will  and  codicil,  but  stated  that  they  could  say  nothing  as  to  the  pencil 
miting. 

Spinks,  Dr.,  now  moved  for  grant  of  probate  of  the  will  and  codicil  to  the 
executors  named. 
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Sib  J.  V.  Wilde. — Probate  may  pass  of  the  will  and  codicil,  but  not  of 
auch  writing  in  pencil  in  the  will  as  is  not  traced  with  the  pen,  as  it  aeema 
to  have  been  the  intention  of  testatrix  to  have  the  ink  writing  only  regarded  as 
her  will. 


[ADMIRXLTY.] 

March  6,  1866. 
THE  "  HELEN." 
14  W.  R.  502. 

Master's  wages — Amount  m  which  action  entered  insufficient  to  cover 
claim  and  cosia. 

Shippinq. — The  defendants  having  occasioned  great  delay  and  extra 
expense,  so  that  the  amount  in  which  the  action  had  been  entered  proved 
insufficient  to  cover  the  amount  pronounced  to  be  due  to  the  plaintiff  loith  his 
costs  of  suit,  the  Court  ordered  that  the  ship  should  not  he  released  from  arrest 
untU  payment  of  the  plaintiff's  claim  and  costs  should  have  been  made. 

This  was  a  cause  of  wages  instituted  by  the  master  of  the  Helen  against 
that  veaael  and  her  owners  intervening.  The  action  was  entered  in  the  sum 
of  450Z.,  and  the  plaintiff  claimed  the  sum  of  234L  17g.  &d.,  being  the  amount 
shown  to  be  due  to  him  by  an  account  which  had  been  given  to  the  plaintiff 
at  the  office  of  the  defendants,  by  a  clerk  in  their  employment.  The 
defendants,  by  objecting  to  the  admission  of  the  plaintiff's  petition,  and  by 
setting  up  an  untenable  defence  (see  14  W.  R.  136),  and  by  neglecting  to  file 
their  counter  claim  after  the  Court  had  referred  the  matter  to  the  registrar, 
had  occasioned  very  great  delay,  so  that,  although  the  plaintiff  had  filed  his 
petition  on  the  22nd  of  May,  1865,  it  was  not  until  the  21st  of  February,  1866. 
that  the  registrar  was  able  to  make  his  report,  when  he  reported  that  the 
sum  of  2051.  17s.  Bd.  was  due  to  the  plaintiff,  with  interest  till  the  time  of 
payment.  The  plaintiff  had  been  necessarily  detained  on  shore  for  the  purpose 
of  giving  evidence  in  support  of  his  claim  from  the  time  of  the  institution  of 
tlie  cause  until  the  19th  February,  1866,  on  which  day  he  gave  evidence  before 
the  registrar  and  merchants.  The  amount  in  which  the  action  had  been 
entered  proved  to  be  insufficient  to  meet  the  plaintiff's  claim  and  costs.  The 
defendants  had  not  bailed  the  Helen,  which,  consequently,  was  still  under 
arrest. 

Clarltson,  for  the  plaintiff,  now  moved  the  Court  for  leave  to  increase  the 
amount  of  the  action  from  450L  to  900L,  and  to  amend  the  warrant  of  arrest 
accordingly,  and  to  condemn  the  Helen  in  the  amount  reported  by  the  registrar 
to  be  due  to  the  plaintiff,  and  in  costs,  and  to  order  the  Helen  to  be  appraised 
and  sold.  He  submitted  that,  under  the  circumstances,  the  plaintiff  was 
justified  in  having  entered  his  action  in  450L  only,  as  he  had  no  reason  to 
expect  that  the  defendants  would  take  the  vexatious  course  which  they  had 
pursued,  but  for  which  the  amount  of  the  action  would  have  been  sufficient. 
He  cited  the  Temisrouata  (1  Jiu*.  N.S.  479). 

Pritchard,  for  the  defendants,  opposed  the  motion. 

Dr.  LusiiiNGTON. — I  am  of  opinion  that  the  plaintiff  was  justified  in 
thinking  that  the  amount  in  which  he  entered  his  action  would  prove  sufficient. 
Parties  are  frequently  obliged  to  find  bail  for  large  sums  when  there  is  no 
occasion,  and  are  thereby  greatly  harassed.  In  this  case  great  delay  has 
been  occasioned  by  the  course  pursued  by  the  defendants,  and  expenses  conse- 
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quent  thereou  have  been  incurred  by  the  plaintiff,  who  has  been  compelled  to 
remain  on  shore  for  ten  months  in  order  to  give  his  evidence.  I  shall  now 
make  an  order  which  will  probably  cut  this  matter  short.  I  order  that  the 
Helen  be  not  released  from  arrest  until  the  amount  due  to  the  plaintiff,  together 
with  his  costs,  including  the  costs  of  this  motion,  have  been  paid. 


[adubaltt.] 
March  13.  1866. 
THE  **  CORNELIA  HENRIETTA." 
14  W.  R.  502. 

Boitomry  bond  on  English  ship — Payment  by  bondholders  of  wages, 
subsistence -money ,  and  expenses  of  return  of  foreign  seamen — Bepaymeni  to 
bondholders  out  of  proceeds  of  sale  of  ship. 

Shipping. — This  was  a  motion  to  pronounce  for  the  validity  of  a  bottomry 
bond,  and  also  to  decree  repayment  out  of  the  proceeds  of  the  sale  of  the  ship 
of  sums  paid  for  seamen's  wages,  &c. 

The  Cornelia  Henrietta,  a  British  ship,  belonging  to  the  port  of  Margate, 
was  forced,  while  in  distress  on  her  homeward  voyage,  in  the  month  of  August 
last,  to  put  into  the  port  of  Martinique.  The  master,  requiring  funds,  gave  a 
bond  on  bottomry  of  ship,  freight,  and  cargo  for  2,290L  128.  Many  of  the  crew 
having  died  of  yellow  fever,  he  was  short  of  hands,  and  accordingly,  with  the 
aid  of  the  governor  of  Martinique,  he  obtained  twenty  men  on  condition  that, 
as  soon  as  the  vessel  arrived  home,  five  of  them  should  be  sent  to  Havre,  and  ' 
the  remaining  fifteen  back  to  Martinique.  The  vessel  was  arrested  on  her 
arriTal  in  this  country,  and  sold  at  the  suit  of  the  Salvage  Association  at 
Lloyds,  who  were  the  bondholders,  and  who,  at  the  request  of  the  French 
Consul,  and  after  the  suit  had  been  instituted,  paid  for  the  wages,  subsistence- 
money,  and  return-expenses  of  the  foreign  seamen  a  sum  amounting  to 
5261.  19«. 

Potter,  on  behalf  of  the  bondholders,  now  moved  that  the  bond  should  be 
pronounced  valid,  and  that  the  sums  paid  for  seamen's  wages,  Ac,  should  be 
repaid  out  of  the  proceeds  of  sale  of  the  ship.  He  cited  the  case  of  the 
Lisbonnaise  (reported  in  the  Solicitors'  Journal,  vol.  10,  p.  441),  where  the 
Court  had  allowed  a  sum,  which  the  bondholder  had  paid  to  the  French  Consul 
at  Newcastle  on  account  of  a  destitute  crew,  to  be  repaid  to  him  out  of  the 
proceeds  in  the  registry,  and  submitted  that  since  by  these  payments  the 
expense  of  a  separate  suit  for  seamen's  wages,  &c,,  had  been  saved,  the  parties 
affected  by  the  bond  could  not  object. 

Dr.  Deane,  Q.C.,  for  the  owners  of  the  cargo,  said  that  he  should  not 
oppose  the  application  sicice  an  arrangement  had  been  come  to  between  t^e 
parties  to  abide  by  the  decision  of  the  Court  in  the  matter. 

Dr.    LusHiKGTON. — The   payment    of   these    wages  and    expenses  is 
undoubtedly  a  great  irregularity  on  the  part  of  the  plaintiffs.    When  once  a 
suit  of  this  kind  has  been  instituted,  the  Court,  and  the  Court  only,  should 
direct  payment  of  wages,  and  the  direction  of  the  Court  can  be  taken  at  any 
time,  either  with  or  without  a  separate  suit.    It  is  true  that  the  Court  has  been 
asked  to  sanction  a  similar  payment  before  now,  but  it  is  the  last  time  that  such 
a  motion  will  be  granted.    I  shall  allow  the  plaintiffs  to  be  recouped  in  the 
present  instance,  but  I  wish  all  parties  to  understand  that  if,  after  this  warning, 
cases  like  the  present  occur,  the  same  indulgence  will  not  be  extended  to 
them. 

Motion  granted  with  costs. 
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[LORDS  JUSTIOBB.] 

March  19,  1866. 

SIDEBOTTOM  v.  SIDEBOTTOM.    SIDEBOTTOM  v,  WOODOROFT. 

16  W.  B.  607. 

Will. — The  first  of  these  suits  was  a  suit  for  the  adminiBtration  of  the 
estate  of  one  Joe  Sidebottom. 

The  widow  of  the  testator  was  alleged  to  be  a  lai^e  debtor  to  the  estate. 

A  decree  was  made  for  administration.  Before  it  was  decided  whether  the 
allied  claim  against  the  widow  was  valid,  she  died.  She  had  bequeathed 
a  large  legacy  to  the  plaintifF  in  the  second  suit,  which  was  instituted  to  obtain 
payment  of  the  legacy.  The  first  suit  was  in  Vice-Chancellor  Wood's  court; 
the  second  in  Vice-Chancellor  Stuart's.  Vice -Chancellor  Stuart  made  a  decree 
for  payment  of  the  legacy,  but  its  actual  payment  depended  upon  the  non- 
establishment  of  the  claim  in  the  first  suit.  If  that  claim  were  establiahed 
there  would  not  be  assets  to  pay  the  legacy.  Under  these  circumstances 
Vice-ChaQoellor  Stuart  suggested  that  it  would  be  better  to  tranter  the  second 
suit  into  Vioe-Ohancellor  Wood's  court. 

Oahome  Morgan  now  applied  accordingly. 

E.  K.  Karalake  opposed,  on  the  groimd  that  Vice-Chancellor  Wood's  court 
was  80  blocked  up  with  businero  that  the  causes  could  not  be  heard  for  a  Icmg 
time. 

The  Lords  Justices  said  that  it  was  clear  that  both  causes  ought  to  be 
heard  by  the  same  judge.  On  the  question,  which  Court  would  be  the  most 
proper  for  the  purpose,  their  Lordships  expressed  no  opinion,  but  they  could 
not  disregard  the  opinion  of  Vice-Chancellor  Stuart  that  both  the  causes  should 
be  heard  by  Vice-Chancellor  Wood.  They  would,  therefore,  order  the  transfer 
as  asked. 


KiNDERSLBY,  V.C.,  Feb.  21,  March  3,  1866. 

BUTT  V.  THE  IMPERIAL  GAS  LIGHT  AND  COKE  COMPANY. 

14  W.  R.  508;  14  L.  T.  349:  affirmed,  L.  R.  2  Ch.  158;  16  L.  T.  820; 

15  W.  R.  92  (L.C.). 

Injunction — Nuisance — Obstruction  of  view — Practice. 

Easements.  Gas.  Injunction.  Nuisance. — A  gae  company  granted  a 
lease  of  a  piece  of  ground  ahuttijig  on  the  Regent's  Canal  at  Hackney,  with  a 
covenant  by  the  lessee  to  erect  a  lime  kiln  and  keep  up  a  road,  and  by  the 
lessors  to  make  the  road,  and,  if  it  should  be  necessary  to  remove  it  {which 
they  had  power  to  do),  to  make  a  new  one  of  like  materials.  The  lessee  built 
the  kiln  and  premises,  and  the  lessors  made  the  road.  In  1865  the  lesaors 
(having  buUt  two  gasometers)  proposed  to  erect  a  third,  and  enlarge  a  basin  or 
lay-by,  which  would  render  the  diversion  of  the  road  necessary,  but  it  wa* 
proposed  to  reinstate  it  with  a  slight  curve.  The  lessee  filed  a  bill  to  restrain 
the  erection  of  the  gasometer  and  the  alteration  of  the  road:  as  to  the 
gasometer,  on  the  ground  of  nuisance  and  obstruction  of  the  view  of 
the  plaintiff's  premises;  and,  as  to  the  road,  that  it  was  a  mere  device  to  alter 
the  road.  On  motion  an  injunction  as  to  the  gasometer  was  refused;  but  thai 
as  to  the  road  granted,  on  the  usual  urtdertdking  by  the  plaintiff  as  to  damages. 
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The  bill  was  afteTwarda  dismissed  with  costs.  An  inquiry  was  then  asked  /or 
as  to  damages,  and  the  order  of  dismissal  was  made  without  prejudice  io  any 


This  bill  was  filed  in  Marcli,  1865,  to  reatrain  the  Imperial  Gas  Light  and 
Coke  Company  from  altering  a  road,  except  to  the  south  of  a  oertain  lay-by  or 
basin,  lying  on  the  side  of  the  Regent's  Canal,  in  the  parishes  of  St.  John's, 
Ebtcknej,  and  St.  Leonard's,  Shoreditch,  and  from  erecting  a  gasometer,  on 
the  ground  that  it  would  be  a  nuisance,  and  would  obstruct  the  view  of  the 
plaintiff's  warehouse  from  the  public. 

The  property  in  question  (with  other  lands)  originally  belonged  to  the 
Regent's  Canal  Company,  and  the  immediate  site  was  occupied  by  a  pond  or  pit 
called  "Bonder's  Pond,"  which  had  formed  the  receptacle  for  ofEal  found 
floating  in  the  canal,  but  was  purchased  by  the  defendant  company;  and  in 
December,  1844,  the  plaintiff  became  their  lessee  tox  sixty  years,  at  a  rent  of 
151.,  of  iorty-five  square  yards.  The  lease  contained  two  covenants,  one  by  the 
plaintiff  to  build  a  lime  kiln  and  buildings  and  keep  up  the  road  to  be  formed  by 
the  lessors,  which  he  had  done,  and  carried  on  the  trade  of  a  lime  burner  and 
seller  of  tiles,  drain-pipes,  &c. ;  and  the  other  by  the  lessors,  to  make  a  good  and 
hard  road  for  carts  and  waggons  on  the  bank  of  the  lay-by,  and  in  case  it  should 
be  removed  by  the  lessors  (which  they  had  power  to  do),  to  provide  a  new  one 
of  like  materials.  The  access  to  the  premises  in  question  was  from  some  houses 
called  "Anne's-place,"  and  now  *'  Pritchard's-road,"  about  200  yards  from  the 
lay-by,  the  road  being  through  gates,  and,  in  fact,  an  accommodation  road.  Id 
1^  the  defendants  erected  a  gaaometer,  and  in  1657  another,  south  of  the 
lay-by;  and  in  1864  they  desired  to  erect  a  third,  and  to  enlarge  the  lay-by,  at  a 
considerable  cost,  which  would  necessitate  an  encroachment  on  the  road,  and 
an  alteration  of  its  course.  This  they  did,  and  continued  it  nearly  straight,  so 
as  to  fall  into  the  old  one  by  a  slight  curve.  The  plaintiff  remonstrated  against 
the  proposed  gasometer,  on  the  ground  of  nuisance,  and  to  the  alteration  of  the 
road  as  an  infringement  of  the  covenant  of  the  lease,  and  filed  this  bill  in  March, 
1865,  and,  on  the  5th  May,  moved  for  an  injunction — which  was  refused  as  to 
the  nuisance,  but  granted  as  to  the  road  on  the  plaintiff  undertaking  to  abide  by 
any  order  the  Court  might  make  as  to  damages. 

On  the  question  of  nuisance  scientific  witnesses  were  examined,  and  infer 
alios — Dr.  Letheby  for  the  defendants,  and  Dr.  Lankester  for  the  plaintiff — 
who  learnedly  discussed  the  relative  qualities  of  the  two  things ;  gas  being  spoken 
of  by  the  one  as  comparatively  harmless,  and  the  lime  burning  a  noxious  opera- 
tion; whereas,  on  the  other  hand,  gas  was  characterised  as  unwholesome,  and 
the  lime  burning  as  only  causing  vapours  which  formed  a  component  part  of 
common  articles  of  consumption.  It  was  also  insisted  by  the  plaintiff  that  the 
public  in  Anne's-place  (where  the  gasometer  was  erected)  would  be  unable  to 
see  his  warehouse,  and  that  his  trade,  as  to  chance  custom,  would  be  thereby 
injured.  As  to  the  road,  he  contended  that  the  defendants  had  no  right  to  make 
it  as  they  were  doing,  but  were,  in  fact,  using  the  proposed  enlargement  of  the 
lay-by  merely  as  a  device,  in  order  to  create  a  sham  necessity  for  diverting 
the  road.  To  these  contentions  it  was  answered  that,  as  to  the  obstruction  of 
view,  the  Coiurt  could  not  grant  an  injunction;  and  as  to  the  road,  what  was 
proposed  and  being  done  was  strictly  within  the  terms  of  the  covenant,  and  the 
expense  of  hicreasmg  the  lay-by  was  a  suflBeient  proof  of  the  bona  fides  of  the 
Vfsek. 

Qlasse,  Q.C.,  and  Rudall,  appeared  for  the  plaintiff,  and  argued  that  the 
third  gasometer  would  operate  as  a  great  nuisance,  would  shut  out  the  view  of 
the  public  from  the  plaintiff's  premises,  and  he  would  be  injured  by  losing  chance 
customers;  and  that  the  enlargement  of  the  lay-by  was  a  mere  device  to  alter 
the  road. 

BaUy,  Q.C.,  and  Bagakawe,  for  the  defendants,  insisted  that  this  neighbour- 
hood was  devoted  to  noisome  manufactures,  and  therefore  there  could  be  no 


application  as  to  damages. 
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xiuisance:  that  the  obstruction  of  view  could  not  be  the  subject  oi  iniunctum; 
jind  they  denied  that  the  enlargement  of  the  lay-by  was  made  mold  fide ;  on  the 
contrary,  it  would  be  a  great  expense. 

Qlasse,  Q.C.,  in  reply. 

Authorities  cited :  Newhy  v.  Harrison  (9  W.  E.  849j. 

March  5. — Kindersley,  V.O.  (after  stating  the  facts). — ^With  respect  to  tiie 
question  of  nuisance  let  us  consider  the  nature  of  this  region  which  has  been 

long  devoted  to  gloomy  operations,  which  fortunately  have  of  necessity  been 
banished  from  the  inhabited  parishes  of  London;  and  previously  the  site  was 
occupied  by  an  old  pond,  the  receptacle  of  dead  dogs  and  cats,  and  other  oS&\ 
found  floating  in  the  canal.  Since  gasometers  have  been  built,  rather  an 
improvement  has  taken  place ;  for  being  plunged  in  water  and  inverted,  all 
escape  of  noxious  effluvia  seems  to  be  prevented :  and  moreover  the  plaintifFs' 
manufacture  is  of  a  very  analogous  nature.  The  conflict  of  the  evidence  of 
Br.  Letheby,  Dr.  Lankester,  and  the  other  scientific  witnesses  is  somewhat 
amusing.  [His  Honour  referred  to  their  opinions.]  But  if  I  were  called  on  to 
elect  between  gas  making  and  lime  burning  I  ^ould  say  both  were  very  disagree- 
able, although,  no  doubt,  some  of  the  elements  evolved  by  the  latter  may  be 
imbibed  in  soda-water,  ginger-beer,  and  champagne.  The  question,  however 
is,  whether  the  plaintiff  has  a  right  to  restrain  this  erection.  As  to  the  groimd 
that  it  will  prevent  the  view  of  persons  in  Anne's-place,  it  is  impossible  that 
that  can  be  a  ground  for  an  injunction.  As  to  the  question  of  nuisance,  the 
plaintiff  cannot  sustain  the  bill.  With  respect  to  the  road,  no  doubt  it  is  possible 
so  to  make  the  new  road,  that,  after  passing  west,  it  should  strike  north  and 
join  the  old  road  by  a  serpentine  course.  But  it  is  sworn  that  the  enlargement 
of  the  lay-by,  which  was  an  expensive  operation,  and  tiierefore  not  likely  to  be 
otherwise  than  bond  fide,  is  not  a  device,  as  the  plaintiff  charges,  and  that  the 
new  road  is  superior  to  the  old  one ;  the  dates  are  in  support  of  this  view,  for  the 
contract  was  not  till  subsequently  to  the  correspondence.  The  plaintiff's  object 
is  not  an  unfair  one ;  but  he  comes  here  unreasonably,  and  requires  from  the 
defendants  an  alteration  of  the  road  which  would,  in  fact,  render, it  the  worst 
possible  for  him.  I  cannot,  therefore,  grant  the  injunction>  and  therefore  the 
bill  must  be  dismissed  with  costs. 

Baily,  Q.C.,  and  Bagahawe,  then  asked  for  an  inquiry  as  to  damages 
sustained  by  the  defendants. 

Glasse,  Q.C.,  and  Rudall,  contended  that  this  was  impossible,  as  the  bill 
was  gone ;  and  before  the  Court  could  grant  a  reference  of  this  kind  there  must  be 
some  proof  of  damage,  of  which  there  was  none;  there  was  no  evidence  on  the 
subject.    It  would  be  a  mere  roving  inquiry. 

Baily,  Q.C.,  in  reply. 

Kindersley,  V.C. — If  the  defendants  have  sustained  damage  by  reason  of 
the  injunction,  justice  requires  that  in  some  way  means  should  be  found  to 
compensate  them,  and  the  question  is  whether  I  should  now  require  an  applica- 
tion to  be  made  and  evidence  adduced  to  show  damage,  or  whether  I  should  give 
leave  to  make  an  application  for  an  inquiry  aa  to  damnge.  I  consider  what  is 
before  the  Court  now  does  not  prove  damage,  and  if  I  were  to  dismiss  the  bill, 
and  at  the  same  time  by  the  decree  direct  a  reference  as  to  damage,  I  should  be 
deviating,  technically,  from  the  course  of  the  Court,  and  it  would  be  an  anomaly. 
I  think,  therefore,  I  ought  not  to  direct  an  inquiry,  there  being  also  the  objection 
that  there  has  been  an  answer  not  making  a  case  of  damages ;  although,  if  that 
were  the  only  objection,  there  is,  I  think,  sufficient  primd  facie  evidence  to  lead 
to  the  inference  that  there  has  been  some  damage,  as  the  nature  of  the  ease 
renders  it  hardly  doubtful  that  there  has  been  peculiar  detriment.  It  is  not, 
therefore,  inconsistent  in  dismissing  the  bill,  to  do  bo  without  prejudice  to  any 
application  by  the  defendant  in  respect  of  damages.  The  defendant  must  then 
show  a  primd  facie  case  sufficient  to  justify  an  inquiry. 
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KiNDERSLEY,  V.C.,  March  6,  7,  1866. 

COMPANY  OF  PEOPBIETORS  OF  THE  SHEFFIELD  WATERWOBKS 

V.  TEOMANS. 

UW.  R.  509:  affirmed,  15  W.  R.  76;  L.  R.  2  Oh.  8;  15  L.  T.  342  (L.  C.)- 
Praciice — Demurrer — BiU  of  peace. 

Pkace  (Bill  of). — Under  an  Act  of  Parliament  certain  parties  had  a  right 
to  certificates  of  claim  against  the  plaintiffs,  to  be  regarded  as  costs  to  he 
iaxed  in  the  ueual  way,  and  if  unpaid  within  twenty-eight  days  to  operate  as 
judgments,  with  the  same  rights.  Application  being  made  by  a  solicitor,  and 
not  by  the  claimants,  or  by  their  written  authority,  1,500  of  the  claims  were 
not  made  within  the  time  limited  by  the  Act,  but  certificates  were  signed  and 
tealed  and  delivered  to  the  cuetos  appointed  under  the  Act  and  marked  "  not 
iuued."  On  demurrer  to  a  hill  filed  to  restrain  such  cuatoa  from  handing  them 
over,  and  for  delivery  up  and  cancellation: — Held,  that  it  toae  a  bUl  in  the 
nature  of  a  bill  of  peace,  and  demurrer  overruled  on  that  ground;  the  question 
of  validtty  of  the  certificates  reserved  until  the  hearing. 

This  bill  was  filed  by  the  Shefi&eld  Waterworks  Company  to  restrain  the 
town-clerk  from  issuing  certain  certificates  in  his  hands,  and  for  delivery  up 
and  cancellation  of  such  certificates. 

In  consequence  of  the  well-known  Sheffield  inundation,  an  Act  of 
Parliament  (27  &  28  Vict.  c.  cxxiv.)  was  passed  to  enable  the  sufferers  to 
recover  compensation  against  the  Sheffield  Waterworks  Company.  The  facts 
were  these: — In  March,  1864,  the  inundation  occurred,  causing  great  loss  of 
life  and  property ;  and  by  the  Act  as  passed,  three  commissioners  were 
appointed  to  assess  the  damage,  and  it  was  provided  that  the  commissioners 
should,  within  six  months  after  the  date  of  their  general  certificate,  make 
certificates  of  claims  in  favour  of  the  several  perscmB  injured,  which  certificates 
should  entitle  the  claimants  to  their  costs,  to  be  taxed  by  the  taxing-master, 
and  paid  by  the  plaintiffs.  And  it  was  provided  that  if  such  costs  should  not 
be  paid  within  twenty-eight  days  after  demand,  the  certificate  was  to  be 
regarded  as  a  judgment,  to  be  entered  up  at  any  time  on  production  of  the 
certificate,  and  execution  should  issue  as  on  ordinary  judgments,  and  the 
daimants  should  have  the  same  rights  as  judgment -creditors.  7,315  claimants 
came  forward,  almost  all  of  them  in  humble  life,  and  a  large  fund  was 
subscribed  for  their  relief  and  a  c(»nmittee  appointed  under  the  presidency 
<rf  the  Mayor  of  Sheffield,  of  which  the  defendant  Yeomans,  the  town-clerk, 
Tas  solicitor  and  secretary ;  and  sums  of  money  were  paid  to  the  sufferers  on 
their  assigning  over  their  claims  to  the  committee.  The  powers  of  the 
commissioners  under  the  Act  ceased  on  26th  August,  1865,  and  the  Act 
provided  that  all  claims  were  to  be  brought  in  before  that  time.  1,500  of  the 
claimants  applied  through  a  solicitor  named  Broadbent,  but  he  did  not  produce 
their  authority,  and  the  commissioners  came  to  a  resolution  that  they  would 
not  issue  any  certificates  except  on  personal  application  or  written  authority, 
and  the  certificates  of  these  claimants  were  therefore  delivered  to  Yeomans 
(who,  under  the  provisions  of  the  Act,  was  to  have  the  custody  of  them)  by 
ifr.  Newbould,  the  clerk  to  the  commissioners,  who  marked  them  "not 
issued."  Upon  the  expiration  of  the  limited  time  the  plaintiffs  required  that 
the  unissued  certificates  should  be  cancelled.  A  correspondence  took  place, 
and  Yeomans  stated  his  intention  to  deliver  the  certificates  to  the  claimants 
unless  restrained  by  injunction;  and  this  bill  was  accordingly  filed  for  an 
injunction,  and  delivery  and  cancellation  of  the  certificates  as  above.  The 
defendants  other  than  Yeomans  were  John  Ellis,  William  Ellis,  V.  Hickman, 
Geoi^e  Dumfield,  and  William  Looke,  as  representing  the  1,500  claimants, 
and  they  demurred  generally  for  want  of  equity,  on  the  ground  that  the 
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plaintiffs'  remedy,  if  they  had  any,  was  at  law.  To  this  it  was  answered 
that  these  documents,  being  stamped  and  sealed  out  of  time,  were  invalid, 
and  therefore  could  not  be  recovered,  and,  moreover,  that  this  was  bill  of 
peace;  Story's  Equity,  174,  3rd  edit. 

Baily,  Q.C,  and  Rodwell,  for  the  demurrer,  insisted  that  the  claimants 
were  entitled  to  the  certificates  as  soon  as  sealed.  They  stood  on  the  footing 
of  an  award:  Brooke  v.  Mitchell  (Q  M.  &  W.  477). 

Glasse,  Q.C,  and  Bagshawe,  for  the  plaintiffs. 

Lindley,  for  Yeomans. 

Baily,  Q.C,  in  reply. 

KiNDERSLEY,  Y-G. — ^Therc  are  two  questions — one,  whether,  having  regard 
to  all  the  circumstances  of  the  case,  and  the  circumstances  under  which  the 
documents,  now  in  the  hands  of  the  town  clerk,  came  into  existence,  those 
documentB  are  such  that  the  parties  who  may  be  called  claimants  are  entitled 
to  avail  themselves  of  the  demurrer,  so  as  to  require  that  the  amount  of  their 
costs  should  be  taxed  by  the  taxing-master — that  is  the  main  question.  The 
other  relates  to  the  nature  and  form  of  the  bill,  whether,  whatever  may  be  the 
rights  of  the  parties,  it  is  such  a  bill  as  it  is  competent  for  the  plaintiff  to  file. 
As  to  the  latter  question,  of  course  if  the  bill  is  not  such  a  bill  as  it  is 
competent  for  them  to  file  in  its  form  and  nature,  then  it  would  be  unnecessary 
to  discuss  the  other  question.    I  shall  first  consider  the  latter  question. 

This  is  a  bill  by  the  company  raising  this  case.  Here  is  a  number  of 
persons,  each  alleging  that  he  is  entitled  as  against  the  company  to  be  paid  a 
certain  sum  to  be  ascertained  in  respect  of  costs.  Each  claim  is  founded  on 
the  same  state  of  circumstances;  and  what  would  be  successful  in  one  case 
would  be  80  in  all,  there  is  no  distinction,  although  in  some  cases  there  might 
be  disputed  facts.  Each  insists  that  he  is  entitled  to  have,  out  of  the  custody 
of  the  town  clerk,  these  documents,  in  order  to  adopt  the  process  under  the 
Act  to  recover  the  costs,  that  is,  go  to  the  taxing  master  and  get  judgment 
entered  up  and  issue  execution.  It  is,  therefore,  the  case  of  one  body  against 
a  number  of  separate  individuals,  each  claiming  as  against  the  one  body  a 
certain  right,  the  right  being  the  same  in  all,  and  the  same  reasons  and 
ai^uments  applying  to  all.  Now  the  question  is  whether  this  is  not  precisely 
the  case  for  a  bill  of  peace,  and  if  so,  whether  this  is  a  proper  bill  quoad  the 
nature  of  the  case,  and  I  think  as  to  that,  having  considered  the  matter 
since  yesterday,  that  this  bill,  quoad  the  form  and  nature  of  the  bill,  is  a 
proper  bill  of  peace.  Where  there  are  a  number  of  persons  claiming  against 
one,  or  one  person  claims  against  a  number,  and  where  all  are  claiming  alike, 
although  at  law  they  may  be  entirely  disputed  cases,  that  is  the  very  case  for 
a  bill  of  peace ;  and  I  think  this  comes  within  the  true  object  of  such  a  bill. 
The  bill  seeks  to  restrain  the  issuing  of  the  documents,  i.e.,  that  the  town 
clerk  may  not  issue  them  pending  the  question.  So  far  the  demurrer  cannot 
be  sustained.  The  other  question  is,  whether  the  documents  ought  to  be 
delivered  up  and  cancelled,  or  whether  the  parties  ought  to  be  allowed  to  have 
them  and  pursue  their  remedy.  That  depends  on  whether  these  are  proper 
certificates;  and  this,  again,  depends  on  all  the  details  and  facts;  what  was 
done  by  the  commissioners  and  their  clerk  by  their  direction,  &c.  Under  the 
circumstances  I  shall  not  decide  that  question  on  demurrer,  it  is  a  question 
for  the  hearing.  The  demurrer  must  be  simply  overruled,  reserving  to  the 
defendants  the  benefit  thereof  at  the  hearing,  and  reserving  the  question  of 
costs. 


Digitized  by  Google 


SLATTERT  V.  AZTON. 


2799 


KiHDBBSLEY,  V.C.,  March  19,  1866. 
8LATTERY  v.  AXTON. 
14  W.  R.  511 ;  14  L.  T.  610. 
Practice — County  couii  appeaU. 

Under  the  l^ih  General  Order,  made  hy  the  Lord  Chancellor  under  the 
County  Court  Act  (Equitable  Jurisdiction  Act,  1865^,  an  appeal  from  an  equity 
pUUni  must  be  brought  on  upon  a  ca$e  stated  before  this  Court,  aa  the  judge 
appointed  to  hear  such  appeal. 

Waller  applied  to  the  Court  for  direction  under  these  circumBtanceB. 
This  was  a  plaint  in  equity  under  the  Ckiunty  Court  Act  (26  &  29  Vict.  c.  00) ; 
reported  10  Sol.  Jour.  ^2,  for  the  specific  performance  of  a  contract  to 
purchase  a  plot  of  land,  the  subject-matter  being  just  under  5001.  Hie  judge, 
after  hearing  the  plaintiff's  counsel,  and  after  witnesses  on  his  behalf  had 
been  examined,  cross-examined,  and  re-examined,  and  after  hearing  the 
coimsel  for  the  defendant,  hut  no  witnesses  on  his  behalf,  had  dismissed  the 
plaint  with  costs,  without  hearing  a  reply.  He  (Waller)  had  protested  against 
this  course,  and  given  immediate  notice  of  appeal;  but  the  question  now  was 
how  that  was  to  be  prosecuted.  There  was  no  record  except  the  judge's 
notes,  as  t^ere  had  been  only  vivA  voce  examination  of  witnesses,  and  no 
^orthand  note  taken. 

Andrew  Thomson,  for  the  defendant,  said  he  was  anxious  to  facilitate  the 
appeal,  and  was  only  anxious  on  the  question  of  costs. 

Baily,  Q.C.,  as  amicus  ounte,  said  that  the  10th  County  Court  Order  only 
provided  for  a  case  to  be  stated. 

QXasse,  Q.C.,  amicus  curia,  said  that  at  oonunon  law  that  was  the  course. 

KiNDBRSLBY,  Y.C.,  Said  that  that  was  his  view,  and  he  must  decline  to  do 
anything  except  on  a  case  stated;  there  was  nothing  now  before  him. 


Stdart,  V.C.,  March  10,  1866. 

LYON  V.  DILLIMOBE. 
14  W.  R.  611 ;  14  L.  T.  188. 

Ancient  lights. 

Easements. — Principles  upon  which  the  Court  proceeds  in  determining 
the  quantum  of  damages  in  cases  of  injury  to  ancient  lights. 

This  was  a  suit  by  a  lessee  of  certain  premises  in  the  Mile  End  Road,  to 
restrain  the  defendant  from  erecting  a  riding-school  contiguous  to  plaintiff's 
premises,  in  such  a  way  as  to  interfere  with  his  rights  to  light  and  air.  At 
the  back  of  plaintiff's  house,  lacing  due  south,  was  a  woi^shop  in  which  the 
plaintiff  carried  on  his  business  as  a  repairer  of  jewellery  and  watches,  and 
ship-model  maker,  and  through  a  window  on  the  south  side  by  which  he 
obtained  his  light.  This  was  bounded  on  the  south  at  a  distance  of  sixteen 
feet  by  a  wall  eight  feet  nine  inches  in  height  and  about  twenty-eight  feet  in 
length.  The  defendant  was  the  lessee  of  premises  on  the  south  side  of  this 
wall,  which,  before  the  proposed  erection,  consisted  of  vacant  ground  for  a 
widtii  of  forty-seven  feet.  Upon  this  ground  the  defendant  had  commenced 
buildizig  a  ridLig-Bchool,  udng  the  party-wall  to  the  south  side  of  the  plaintiff's 
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yard  as  a  support  for  one  side  of  the  building.  From  the  top  of  this  wall 
the  defendant  carried  a  sloping  roof,  to  Uie  purline  of  which  was  a  distance 
of  about  twenty-three  feet,  and  from  the  purline  to  the  higher  portion  of  the 
roof  about  twenty  feefc.  To  restrain  the  defendant  from  proceeding  with  this 
building,  the  plaintiff  filed  his  bill.  There  was  the  usual  condicting  evidence 
as  to  the  quantum  of  injury. 

Malins,  Q.C.,  and  Surrage,  for  plaintiff. 

Greene,  Q.C.,  and  F.  H.  Colt,  for  defendant,  referred  to  Robaon  v. 
Whittingham  (14  W.  R.  291),  Clarke  v.  ClaTke  (14  W.  R.  115;  1  L.  R.  App. 
16),  The  Attorney-General  v.  Nicol  (16  Ves.  338),  Durell  v.  Pritckard  (1  L.  R. 
App.  244;  14  W.  R.  212);  also  to  the  Metropolitan  Buildings  Act,  18  &  19 
Vict.  c.  122. 

Stuart,  V.C. — This  case  has  occupied  a  great  deal  of  time,  and  has  been 
discussed  with  reference  to  various  dicta  of  high  authorities,  more  particularly 
as  to  what  was  said  in  Clarke  v.  Clarke.  After  all  it  seems  to  me  that  none 
of  the  dicta  or  cases  referred  to  intended  to  alter  the  long-settled  doctrine  in 
questions  of  this  kind.  The  right  to  light  and  air  are  recognised  by  law  and 
are  protected  b^  it.  There  is  a  positive  and  peremptory  enactment,  giving  an 
undisturbed  enjoyment  after  twenty  years  and  upwards.  With  reference  to 
what  has  been  said  as  to  quantum  of  injury,  no  doubt  the  question  is 
embarrassed  by  some  dicta  referred  to  in  the  argument,  or  rather  by  the 
construction  which  has,  perhaps,  been  unfortunately  put  upon  them,  and 
which  might  seem  to  indicate  that  there  is  one  rule  for  the  enjoyment  of 
light  and  air  for  great  towns  and  another  for  country  places — that  because  a 
man  in  a  town  has  generally  less  light  and  air  than  a  man  in  the  coxmtry,  that 
small  quantity  of  the  property  he  enjoys  may  be  more  readily  invaded.  But 
this  result,  I  am  sure,  was  never  intended  or  even  contemplated. 

Again,  it  is  said  that  the  quantum  of  injury  is  to  be  ascertained  by  the 
Metropolitan  Buildings  Act,  which  practically  establishes  that,  if  a  street  be 
forty  feet  wide,  and  the  buildings  on  each  side  forty  feet  high,  any  one  desirous 
or  raising  his  walls  must  extend  their  distance  in  the  same  proportion.  In 
other  words  the  distance  and  height  must  be  in  the  same  proportions.  That 
principle  seems  to  me  a  very  good  one,  but  the  appUcation  of  it  to  this  case 
would  show  the  plaintiff  to  have  sustained  a  loss  of  light  and  air  which  the 
legislature  did  not  think  desirable. 

The  plaintiff  is  entitled  to  an  injunction,  although  not  one  of  a  mandatory 
kind.  If  the  parties  consent  I  will  fix  the  amount  of  damages  at  chambers. 
The  defendant  will  pay  the  costs  of  the  suit. 


Wood,  V.C,  March  8,  1866. 
TURNER  V.  BLKINS. 
14  W.  R.  512. 

Will  —  CHft  to  children  —  Time  of  ascertaining  the  claas  —  Period  of 
distribution. 

Will.' — Where  there  ia  a  gift  to  children  at  twenty-one,  a  child  bom  after 
the  eldest  attains  twenty-one  toW.  be  excluded. 

The  rule  of  Whitbread  v.  St.  John  is  weU  established,  and  ia  only  to  he 
departed  from  in  cases  clearly  excepHonai. 

This  was  a  special  case  agreed  upon  for  the  purpose  of  determining  what 
class  of  childisn  were  entitled  to  participate  in  the  residuary  real  and  perscoial 
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estate  of  the  late  William  Lovett.  By  his  will  the  testator  devised  a  certain 
estate  called  the  Grange  Estate  to  trustees,  in  trust  for  Ann  Buswell  for  life, 
subject  to  an  annuity  of  251,,  payable  out  of  the  rents  to  the  person  for  the 
time  being  entitled  to  the  estate  immediately  expectant  on  her  decease,  with 
remainder  to  Richard  Lovett  Turner,  the  then  second  son  of  W.  L.  Turner  the 
elder,  for  life,  with  remainder  to  his  first  and  other  song  in  tail,  with  remainder 
to  John  Heygate  Turner,  the  then  third  son  of  the  said  W.  L.  Turner  the 
elder,  for  life,  with  remainder  to  his  first  and  other  sons  in  tail,  with  remainder 
to  each  of  the  other  younger  sons  of  the  said  W.  L.  Turner  the  elder  by  his 
then  late  wife  for  life,  with  remainder  to  their  first  and  other  sons  in  tail, 
with  remainder  to  W.  L.  Tiumer,  the  then  eldest  son  of  the  said  W.  L.  Turner 
the  elder,  for  life,  and  remainder  to  his  first  and  other  sons  in  tail,  with 
remainder  to  the  after-bom  children  of  the  said  W.  L.  Turner  the  elder,  in 
tail,  with  remainder  to  Ann  Heygate,  the  eldest  chiughter  of  the  said  W.  L. 
Turner  the  elder,  and  all  his  other  diaughters  by  his  said  then  late  wife,  for 
life,  in  equal  shares  as  tenants  in  common,  with  remainder  to  their  children 
as  tenants  in  common  in  tail,  with  remainders  over.  The  testator  then  went 
on  to  devise  three  lots  of  land  lately  purchased  by  him,  and  all  other  his  real 
estate,  to  such  child  or  children  of  the  said  W.  L.  Turner  the  elder  (other 
than  and  except  the  child  or  children  who  should,  at  the  time  of  the  first 
vested  interest  in  the  said  three  lots  being  acquired,  be  entitled  to  the 
pOBsession  or  receipt  of  the  rents  of  his  said  Grange  Estate,  in  case  the  said 
Ann  Buswell  were  dead)  as,  being  a  son  or  sons,  should  live  to  attain  the  age 
of  twenty-one  years,  or,  being  a  daughter  or  daughters  should  live  to  attain 
that  age  or  be  previously  married  with  such  consent  as  thereinafter  mentioned, 
their,  his,  or  her  heirs  and  assigns  for  ever,  and,  if  more  than  one,  as  tenants 
in  common. 

His  residuary  personal  estate  he  bequeathed  in  trust  for  such  of  the 
children  of  the  said  W.  L.  Turner  the  elder,  (other  than  and  except  the  child 
«*  children  who  should  at  the  time  of  the  first  vested  interest  in  the  said 
residuary  personal  estate  being  acquired  for  the  time  being  be  in  the  possession 
or  the  receipt  of  the  rents  and  profits  of  the  said  Grange  Estate,  under  the 
limitations  thereof  thereinbefore  contained,)  who  being  a  son  or  sons  should 
live  to  attain  the  age  of  twenty-one  years,  or  being  a  daughter  or  daughters 
should  live  to  attain  that  age  or  be  previously  married  with  the  consent  in 
writing  of  their  or  her  parents  or  parent,  guardians  or  guardian,  and  if  more 
than  one,  as  tenants  in  common. 

At  the  date  of  the  will  W.  L.  Turner  the  elder  was  a  widower,  and  had 
ten  children  living.  His  second  son,  Richard  Lovett  Newman  Turner,  died^ 
in  1858,  an  infant  and  unmarried.  After  the  death  of  the  testator  W.  L. 
Turner  the  elder  married  again,  and  had  two  children  by  his  second  wife,  who 
is  since  dead.  He  is  now  a  widower.  Ann  Buswell  is  still  alive.  Ann 
Heygate  Turner,  the  eldest  child  of  W.  L.  Turner  the  elder,  attained  twenty- 
ooe  in  1863.  One  of  the  children  of  his  second  marriage,  Alfred  Samuel 
Lovett  Turner,  was  bom  in  1661,  and  the  other,  Richard  Lovett  Newman 
Turner,  in  1864. 

W.  H.  Townsend,  for  the  plaintifif  Alfred  Samuel  Lovett  Turner  (the 
eldest  child  of  the  second  marriage),  contended  that  the  persons  entitled  to 
participate  in  the  real  and  personal  estate  were  those  children  who  were 
in  e»$e  at  the  time  when  Ann  Heygate  Turner,  the  eldest  child,  attained  her 
sge  of  tven^-one  years,  and  who  should  fulfil  the  condition  of  attaining 
twenty-one,  or  marrying  under  that  age.  He  cited  Mann  v.  Thomvaon 
(9  W.  B.  582;  1  Kay,  688),  Otllman  v.  Daunt  (8  K.  &  J.  48). 

Speed,  for  the  defendants  in  the  same  interest,  cited  Singleton  v.  Oilbert 
(1  Cox,  68),  Whitbread  v.  Lord  iS*.  John  (10  Ves.  162),  Clarfce  v.  Clarke 
(8  Sim.  59). 

IRaUeti,  for  the  child  bom  after  Ann  Heygate  Turner  had  attained 
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twenty-one,  contended  that  the  rule  in  Whitbread  v.  Lord  8i.  John  did  not 
apply  to  the  present  case:  Mills  v.  Noiris  (5  Ves.  335),  Shepherd  v.  Ingram 
(Amb,  448),  Ellis  v.  Maxwell  (3  Beav.  586;  12  Beav.  104),  Mainwaring  v. 
BeevoT  (8  Hare,  44),  Armitage  v.  Williams  (7  W.  660  ;  27  Beav.  346),  /redeli 
V.  Iredell  (25  Beav.  486). 

Fischer  for  the  trustees. 

Wood,  V.C.,  said  that  the  cases  cited  by  Mr.  Hallett  are  all  distinguished 
from  the  present  case  by  the  fact  that  they  are  exceptions  from  the  general 
rule  laid  down  in  Whitbread  v.  Lord  8t.  John.  That  rule,  even  if  it  be 
artificial,  is  well  established.  It  would  have  been  strange  that  it  should  not 
have  been  exploded  if  it  be  artificial.  The  presumption  in  a  marriage  settle- 
ment is  that  all  the  children  are  to  be  provided  for.  In  that  case  the  children 
are  necessarily  ascertained  before  the  period  of  distribution.  Here  there  is 
a  period  of  division,  namely,  at  twenty-one,  or  marriage  (in  the  case  of  a 
daughter).  After  that  time  no  accretion  must  be  permitted.  His  Honour, 
after  discussing  the  cases  of  Whitbread  v.  Lord  8i.  John,  Mainwaring  v. 
BeevoT,  and  Mills  v.  Norris,  said  that  here  every  child  is  let  in  till  one  attains 
twenty-one ;  when  that  event  has  happened  the  period  of  distribution  has 
arrived,  and  the  gift  over  cannot  take  place.  His  Honour  then,  referring  to 
the  difference  of  language  in  the  devise  of  the  real  and  the  bequest  of  the 
personal  estates,  considered  that  the  testator  must  have  pointed  to  different 
states  of  circumstances,  and  therefore  he  should  hold  that  no  child  bom  after 
Ann  Heygate  Turner  attained  twenty-one  was  entitled  to  any  share  in  the 
residuary  real  or  personal  estate ;  and  that,  having  regard  to  the  different 
languages  of  the  two  gifts,  the  eldest  son  was  excluded  from  a  share  in  the 
residuary  real  estate,  but  was  not  excluded  from  a  share  in  the  personal 
jBstate. 


Wood,  V.C.,  March  9,  1866. 

STANDISH  tj.  WHITWELL. 

14  W.  E.  612. 

Trade  mark — Infringement — Charge  of  fraud — Costs. 

Trade  Mark. — Long  user  of  a  trade  mark  gives  such  a  property  in  H 
to  the  owner  that  another  person  cannot  adopt  the  same  device,  even  though 
it  be  his  family  crest. 

Costs. — A  charge  of  fraud  not  made  out  will  he  visited  tmth  costs. 

Motion  to  restrain  defendants  from  using  the  plaintiffs'  trade  mark. 
The  plaintiffs  carry  on  business  in  Staffordshire  under  the  style  of  the  "  Eagle 
Coal  and  Iron  Company,"  and  have  for  many  years  branded  their  iron  with  a 
figure  of  an  eagle — the  trade  mark  which  was  alleged  to  have  been  infringed. 
The  defendants,  who  are  manufacturers  of  iron  in  the  Cleveland  district,  have 
lately  adopted  a  similar  brand  for  one  quality  of  their  iron.  The  defendants 
alleged  that  the  mark  of  the  eagle  was  used  by  another  well-known  firm  of 
Brown  &  Frere,  and  that  the  eagle  was  simply  the  crest  of  the  WhitweD 
family,  and  had  been  so  for  many  generations.  For  the  plaintiffs  evidence  was 
given  that  the  brand  used  by  Brown  &  Frere  was  a  phoenix,  with  the  letters 
H.  B.,  and  was  different  in  appearance  from  the  plaintiffs'  brand,  and  that 
there  was  no  registry  at  the  Heralds'  College  of  the  alleged  crest  of  the  eagle 
as  being  that  of  the  Whitwell  family. 

Qiffard,  Q.C.,  and  Speed,  for  the  plaintiffs,  ai^ed  that  their  title  to  the 
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trade  mark  was  clear;  that  a  purchaser  of  defendants'  iron  with  the  new 
brand  might  easily  be  deceived  into  thinking  it  was  plaintiffs'  manufacture. 
Defendants  could  not  have  been  ignorant  of  the  eagle  being  our  trade  mark : 
Seixo  V.  Provczende  (14  W.  R.  357). 

Rolt,  Q.C.,  and  Vry,  for  the  defendants. — We  have  not  infringed.  There 
is  no  such  resemblance  between  our  brand  and  that  of  the  plaintiSs  as  would 
mislead  a  person  who  intended  to  use  the  iron,  and  the  diCfereuce  between 
Staffordshire  and  Cleveland  iron  is  well  known.  The  principles  of  Seixo  v. 
fnvezende  do  not  apply  here.  The  remarks  of  Lords  Granworth  and  Kings- 
down  in  The  Leather  Cloth  Company  case  (13  W.  B.  873),  when  applied  to  the 
present  case,  show  that  there  is  here  no  mere  colourable  variation.  Plaintiffs 
have  made  a  charge  of  fraud,  which  they  have  failed  to  make  out,  therefore 
they  must  pay  the  costs. 

Giffard,  Q.C.,  in  reply  on  the  question  of  costs,  said  that  the  defendants 
had  gone  on  selling  their  iron  marked  with  the  eagle  brand  after  notice  of  the 
infringement,  and  while  the  correspondence  between  the  parties  and  their 
fic^citors  was  going  on,  and  that,  by  thus  continuing  to  do  what  they  knew 
to  be  a  fraud,  they  had  adopted  the  fraud. 

Wood,  V.C. — It  has  been  conclusively  proved  that  in  1844  the  plaintiffs 
had  established  the  name  of  eagle  iron  as  being  that  of  their  iron.  The  use 
of  ^e  phoenix  brand  by  a  third  firm  was  no  evidence  of  the  use  of  the  eagle 
brand  by  any  other  persons  than  plaintiflb  and  defendants.  The  observation 
that  the  brand  would  not  mislead  those  who  had  to  use  the  iron  did  not 
apply,  as  only  wholesale  dealers  bought  with  the  brand  on ;  in  working  the 
name  became  obliterated.  The  fact  was  that  the  defendants  wished  to  get 
their  iron  into  the  London  market  as  a  rival  to  the  Staffordshire  iron.  After 
the  use  of  the  eagle  brand  for  many  years  by  the  plaintiffs,  eagle  iron  had 
come  to  signify  Standieh's  iron.  He  acquitted  the  defendants  of  beginning 
the  use  of  the  eagle  brand  fraudulently,  but  could  not  acquit  them  of 
inqnopriety  in  continuing  to  use  it  after  having  been  remonstrated  with. 
[£U8  Honour  then  made  some  remaiks  on  the  angry  tone  of  the  correspon- 
dence.] His  Honoiu-  granted  the  injunction  with  costs,  except  those  of  the 
plaintiffs'  first  affidavit.  These  were  disallowed  in  consideration  of  the  charge 
of  fraud  having  been  made,  and  not  substantiated  except  as  to  part. 


Wood,  V.C,  March  13.  14,  1866. 

CROSKEY  D.  THE  EUROPEAN  AND  AMERICAN  STEAM  SHIPPING 

COMPANY  (LIMITED). 

14  W.  E.  514. 

Practice — Inaufficient  Answer — ^Viv&  voce  examination — Evidence  after 
decree. 

Discovery. — Where,  after  decree,  a  plaintiff  has  not  sufficiently  answered 
inierrogaitmea  filed  by  the  defendant  for  his  examination,  the  defendant's 
proper  course  ie  to  except  to  the  answer,  and  not  to  apply  for  an  examination 
nvft  voce  in  court  in  the  first  instance. 

This  was  an  adjourned  summons  to  consider  the  sufficiency  of  the  answer 
of  the  plaintiffs  to  interrogatories  exhibited  by  the  defendants. 

A  decree  had  been  made  in  this  suit,  dated  the  29th  April,  1863,  directing 
an  account  of  all  dealings  and  transactions  of  the  plaintiffs  with  the  defendants ; 
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and  during  the  prosecution  of  this  decree  in  chambers  the  defendants  were 
allowed  by  the  chief  clerk  to  exhibit  interrogatories  for  the  examination  of 
the  plaintiffs  with  regard  to  certain  payments  and  receipts  by  them.  Hiese 
interrogatories  were  subsequently  approved  of  by  the  judge ;  but  they  were 
never  filed  in  the  record  office  in  pursuance  of  the  statute  15  &  16  Vict.  c.  86, 
B.  19.  The  plaintiffs  put  in  an  answer  to  the  interrogatories,  but  the  chief 
clerk  decided  that  the  answer  was  insufficient. 

Daniel,  Q.C.,  and  Cotton,  for  the  defendants  in  the  cause. 

Rolt,  Q.C.,  and  Swanston,  for  the  plaintiffs,  contended — 1st.  That  the 
interrogatories  were  irregular,  as  they  had  not  been  filed  in  the  record  office. 
2nd.  That  the  information  sought  by  the  interrogatories  was  sufficiently  given 
by  the  plaintiffs'  books,  which  they  had  produced  to  the  defendants.  Srd,- 
That  they  ought  not  to  be  called  upon  to  make  any  further  answer,  but  ought 
to  be  examined  vivd  voce  before  the  judge  in  person.  On  the  last  point  they 
relied  upon  Hayward  v.  Hayward  (Kay  App.  31;  2  W.  B.  322). 

Wood,  V.C.,  said,  that,  as  the  interrogatories  had  been  allowed  and 
certified  by  himself,  he  should  pass  by  the  question  of  their  informaUty. 
With  regard  to  the  substance  of  the  case,  the  plaintiffs  said  that  the  defen- 
dants had  access  to  the  books  of  account  from  whence  they  could  find  out  all 
that  the  plaintiffs  themselves  knew,  but  it  appeared  that  the  books  did  not 
correctly  show  the  payments  that  had  been  made  by  the  plaintiffs;  and  his 
Honour  was  not  persuaded  but  that  the  plaintiffs  could  show  more  than 
appeared  in  the  books.  Then,  as  to  the  course  to  be  taken,  his  Honour 
adhered  to  every  word  that  he  had  said  in  the  case  of  Hayward  v.  Hayward, 
and  when  you  found  an  obstinate  defendant  who  refused  to  answer,  the  only 
course  was  to  bring  him  before  the  judge;  but  the  present  plaintiffs  were  not 
in  that  position,  for  when  it  had  been  decided  that  they  must  discover  what 
payments  they  had  made,  the  Court  would  assume  that  they  would  do  their 
best  to  make  such  discovery ;  and  therefore  they  ought  not  to  be  brought 
before  the  judge  personally  in  the  first  instance.  Regard  also  must  be  had 
to  the  convenience  of  practice,  for  whole  days  might  be  occupied  with  the 
vivd  voce  examination  of  persons  by  the  Court.  The  plaintiffs  must  therefore 
put  in  a  further  answer  within  six  weeks,  and  must  pay  the  costs  of  this 
summons. 


Matbihonial. 
March  20,  1866. 
MAWFORD  V.  MAWFOED. 
14  W.  E.  616. 

PettUon  for  divorce — Answer — Amendment — Irrelevant  matter. 

Divorce  and  Matrimonial  Causes. — Where,  in  answer  to  petition  by  the 
wife,  the  husband  alleged,  in  one  paragraph,  that  the  wife  had  been  incontinent 
before  marriage,  and  in  another  that  she  had  been  incontinent  before  and  had 
committed  adultery  tvith  the  same  person  after  marriage,  the  Court  ordered 
the  whole  of  the  former  paragraph,  and  so  much  of  the  latter  as  related  to 
incontinence  before  marriage  to  be  struck  out  as  irrelevant. 

This  was  an  application  to  have  certain  portions  of  the  respondent's 
answer  struck  out.  The  wife  petitioned  for  divorce,  on  the  ground  of  the 
husband's  cruelty  and  adultery;  and  the  husband,  by  hie  answer,  chained  the 
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wife,  in  the  8tli  paragraph,  with  incontinence  with  A.  B.  before  her  marriage, 
and,  in  the  10th,  with  incontinence  before  and  adultery  after  her  marriage 
with  C,  D. 

A.  E.  Miller,  on  behalf  of  the  petitioner,  moved  to  have  the  whole  of  the 
8th  paragraph,  and  so  much  of  the  10th  parftgraph  as  related  to  inc<»itinenoe 
before  marriage,  struck  out  as  irrelevant  and  superfluous  matter.  That  course 
was  fdlowed  in  FiUgerald  v.  Fitzgerald  (11  W.  E.  86). 

WiLDK,  J.O. — There  is  no  doubt  as  to  the  propriety  of  the  course 
suggested.  Let  the  8th,  and  so  much  of  the  10th  paragraph  as  relates  to  the 
incontinence  before  marriage,  be  struck  out. 


MAHARAJAH  RAJENDUR  KISHWUR  SING  v.  SHEOPURSHUN 


Bengal — Plaint — Misjoinder  of  claims — Multifanomnesa. 

India. — A  claim  for  rent  in  arrear  and  a  claim  to  remove  clouds  on  the 
iiIZe  to  demise  raised  by  the  tenant  are  not  objectionable  on  the  ground  of 
mulUfariousness,  and  may  therefore  be  included  in  the  same  plaint. 

This  was  an  appeal  from  a  decision  of  the  late  Sudder  Dewanny  Adawlut, 
of  Bengal,  which  reversed  a  decision  of  the  Zillah  Court  in  favour  of  the 
appellant,  the  plaintiff  in  the  suit.  The  decision  of  the  Sudder  Court  proceeded 
solely  on  the  ground  of  misjoinder  of  causes  of  action  in  the  plaintiff's  suit. 
That  objecticm  had  been  raised  in  and  overruled  by  the  Court  below. 

The  causes  of  action  were  stated  in  the  first  paragraph  of  the  plaint.  It 
alleged  that  the  plaintiff  sued  not  summarily,  but  in  due  form,  for  possession 
of  certain  znouzarB  which  it  described  by  names  and  boundaries,  and  which 
it  alleged  to  be  his  hereditary  property ;  and  also  to  recover  certain  arrears  of 
teat,  for  which  a  summary  suit  was  pending,  and  also  certain  rent  inserted 
ID  a  kabooleut  dated  5th  of  the  month  of  Assiu,  1258  Fusli,  by  the  annulment 
of  a  summary  award  of  the  deputy-collector  of  the  district  Chumparun,  dated 
^th  May,  1854,  and  by  the  cancellation  of  a  letter  affirming  the  Bahakee  Birt 
tauire,  dated  17th  of  the  month  of  Assin,  1282.  This  specification  of  the 
eaoSM  of  suit  was  accompanied  with  statements  of  the  falseness  of  the  claim 
to  the  Birt  tenure,  of  the  danger  which  the  plaintiff  apprehended  to  his 
proprietary  title  from  the  summary  decision  above  mentioned,  that  its  annul- 
ment is  impossible  without  a  regular  suit,  and  he  concluded  the  paragraph 
by  stating  that  he  sued,  therefore,  for  the  reversal  of  the  sununary  award, 
the  confirmation  of  his  proprietary  interest  and  possession,  and  the  refutation 
the  allegations  of  the  defendant  respecting  the  Bhakee  Birt. 

Sir  R.  Palmer,  A.G.,  and  Leith,  appeared  for  the  appellant. 

There  was  no  respondent's  case. 

Lord  Chelhsford  now  delivered  judgment. — The  case  as  alleged  in  the 
plaint,  if  the  plaint  be  regular,  must  be  brought  within  the  principles  stated 

*  Present— Lord  Chelmsford.  Sir  James  W.  Colvile,  Sir  Edward  Vaughan  Williams, 
ud  Sir  lAwience  Peel. 


[PRIVY  COUNCIL.  1 

Feb.  10,  1866. 


MISSUR.* 


14  W.  R.  521. 
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in  Mr.  Macpherson's  book  on  Civil  Procedure,  p.  111.  8rd  edit.,  where,  he 
says.  "  A  plaint  may  have  an  appearance  of  doublenees  when  it  prays  not 
only  for  possessioq,  but  that  the  transactions  upon  which  the  defendimtB  are 
supposed  to  found  their  title  may  be  set  aside ;  but  the  latter  prayer  is  merely 
subsidiary  to,  and  in  fact  forms  part  of,  the  former,  because  possession  cannot 
be  given  without  first  removing  the  existing  impediments."  The  question 
here,  therefore,  only  relates  to  the  unity  of  title,  and  connection  and 
dependence  between  the  claims  of  the  plaintiff.  In  this  suit  the  plaintiff's 
title  is  one;  it  is  his  proprietary  right  as  zemindar.  We  must  look  to  the 
plaintiff's  admitted  title  as  zemindar  and  to  the  interference  with  such  title 
by  an  established  tenure  of  this  kind,  to  learn  what  is  meant  by  the  term 
"  possession."  The  mouzahs  are  part  of  the  plaintiff's  zemindary;  the  plaintiff 
is  the  assessed  proprietor  under  the  decennial  settlement.  The  defendant 
claims  that  which  would,  if  established,  be  a  dependent  tenure,  the  zemindar 
being  his  immediate  superior  in  the  holding.  All  the  distinct  portions  of  the 
plaintiff's  claim  flow  from,  support,  and  have  relation  to  and  connexion  with, 
his  proprietary  title,  which  primd  facie  entitles  him  to  the  collections.  The 
farming  lease  supports  it,  the  rent  payable  under  that  lease  supports  it,  and 
the  removal  of  the  adverse  title  would  confirm  it.  If  this  tenure  be  not 
interposed  between  the  zemindar  and  the  cultivators,  the  ordinary  relation 
between  him  and  them  exists;  but,  if  it  be  interposed,  the  zemindar's  general 
proprietary  title  to  the  collections  is  gone,  and  in  lieu  of  it  he  is  simply  entitled 
to  some  jumma  from  the  mesne  proprietors.  It  is  obvious,  then,  that  the 
assertion  of  such  a  title  is  a  serious  prejudice  to  a  zemindar,  and  may 
materially  interfere  with  his  successful  management  of  his  zemindary.  Such 
a&  intermediate  tenure  cuts  off  the  possession ;  that  is,  the  zemindar's  title 
to  the  rents  and  profits  immediately  derived  from  the  cultivators.  In  this 
sense  the  term  possession  is  used  in  this  plaint.  Now  this  injury,  supposing 
the  claim  to  the  Birt  tenure  to  be  groundless,  is  not  the  less  a  wrong  requiring 
a  remedy,  when  it  is  put  forward  by  one  in  possession  under  a  title  to  an 
inferior  right,  derived  from  the  zemindar — as,  for  instance,  by  a  farmer  of  a 
portion  of  the  zemindary.  If  such  a  claim  were  preferred  by  a  person  having 
such  an  interest,  it  would  certainly  be  competent  to  the  zemindar,  if  the 
claim  amounted  to  a  repudiation  or  worked  a  forfeiture  of  the  existing  interest, 
to  sue  for  the  restoration  of  possession,  and  the  quieting  of  the  claim  also; 
because  the  limitation  of  his  demand  to  that  of  possession  would  keep  alive 
an  adverse  claim,  and  would  also  multiply  suits.  A  zemindar,  or  luidlord, 
may  waive  a  forfeiture,  and  may  treat  a  tenancy  or  interest  as  continuing 
which  his  tenant  repudiates,  or  in  respect  of  which  he  has  incurred  a  forfeiture. 
Consequently,  the  mere  inclusion  of  a  claim  for  rent  in  a  suit  of  this  character 
cannot  make  the  suit  multifarious,  unless  it  could  be  treated  as  multifarious 
if  it  insisted  on  the  repudiation  or  forfeiture.  If  the  Birt  tenure  be  valid,  the 
plaintiff  has  no  title  to  possession  in  the  sense  in  which  he  uses  that  term. 
He  might  have  a  right  to  rent  for  a  time  on  the  footing  of  contract  or  estoppel, 
even  from  a  Birt  tenant,  if  the  latter  accepted  a  lease,  but  that  would  rest 
on  special  grounds,  and  would  not  flow  from  his  general  proprietary  title. 
Until  this  claim  to  a  Birt  tenure  therefore  be  removed,  the  plaintiff  cannot 
have  the  "  possession  "  which  he  seeks,  since,  in  some  way  or  other,  the 
defendant  stands  between  the  plaintiff,  as  owner  of  the  primd  facie  proprietary 
right,  and  the  cultivators.  Had  the  defendant  admitted  the  tenancy  under 
the  kabooleut,  the  plaintiff's  title  to  the  rent  would  have  been  established, 
but  that  admission,  unless  qualified,  would  also  have  removed  those 
impediments  to  the  plaintiff's  proprietary  title  which  he  desires  to  have 
removed;  but  as  the  defendant  repudiates  that  tenancy  altogether,  he,  at 
least  when  the  plaintiff  fails  to  prove  it,  cannot  urge  it  against  the  plaintiff's 
tii\e— Rajah  Oadit  Piirkash  Singh  v.  Martindell  (4  Moo.  I.  A.  444).  This 
lease  being  removed  (the  plaintiff  having  failed  to  prove  it,  and  the  defendant 
renouncing  it)  what  bar  is  there  to  the  assertion  of  the  proprietary  right  to  the 
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ocJIootioiis,  unless  the  Birt  tenure  interpose  one.  On  that  bar  the  defendant 
does  rely,  and  unless  it  be  removed,  the  plaintiff  can  scarcely  expect  to  lease 
or  othervise  manage  his  zemindary  with  effect.  It  is  an  impediment  in  the 
way  of  his  poesession,  which  the  suit  is  instituted  to  remove.  The  reasons 
alleged  in  the  Sudder  Ameen's  Court  for  overruling  the  objection  seem  to  be 
unsatisfactory ;  for  as  the  title  to  mesne  profits  supposes  a  wrong,  and  the 
title  to  rent  proceeds  on  contract,  the  union  of  such  causes  of  action  would  he 
(xmtrary  to  principle.  But  as  these  courts  have  the  divided  jurisdiction  of  ^ 
court  of  law  and  a  court  of  equity  substantially  united  in  one  court,  a  claim 
for  rent  in  arrear,  and  a  claim  to  remove  clouds  on  the  title  to  demise  raised 
by  the  tenant,  seem  to  be  unobjectionable,  and  no  authority  was  cited  to 
support  the  objection.  In  truth  the  claim  to  rent  under  the  farming  lease 
supports  the  proprietary  title.  No  inconvenience  can  result  from  the  inclusion 
<A  these  subjects  in  one  suit,  since  the  defence  to  the  claim  for  rent,  in  fact, 
raised  them  all,  and  they  were  dealt  with  without  confusion  or  difficulty. 


Cranwobth,  L.G.,  March  24,  1866. 

Be  liONDON  INDIABUBBBB  COMPANY  (LIMITED). 

14  W.  B.  627;  14  L.  T.  316. 

PToctice — CompanieB  Act,  1862 — General  order  thereon — Bule»  2,  68 — 
Adverfisement  of  winding-up  petition. 

In  this  ease,  which  has  been  already  reported,  [1866]  E.  B.  A.  661,  it 
vas  subsequently  discovered  that  the  petition  had  been  advertised  in  mly 
one  LondoD  newspaper  besides  the  London  Oagette,  instead  of  in  two  such 
newspapers,  as  required  by  rule  2  of  the  General  Order  of  the  11th  November, 


Weatlake  now  applied  to  the  Court  to  dispense  with  the  advertisement 
in  a  second  newspaper  under  the  power  given  by  rule  58  of  the  same  General 
Order. 

The  LoBD  Chancellor  aaid  that  the  petition  must  be  duly  advertised. 
The  order  for  winding-up  might  be  drawn  up  seven  days  after  the  adver- 
tisement. 


Agreement  for  lease — Specific  performance — Damages. 

Spbcific  Pbbpormanob. — Decree  for  specific  performance  unthout  prejudice 
to  the  queetion  of  damages. 

This  was  a  suit  for  specific  performance  of  an  agreement  for  a  lease. 
Damages  were  also  prayed  for  by  the  bill. 

The  plaintiffs,  under  an  agreement  for  a  lease,  made  in  the  month  of 
February,  1855,  had  entered  into  possession  of  a  water-mill,  which  they 
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worked  in  their  business  as  millers.  As  tenants  of  the  mill  they  were  entitled 
to  the  flow  of  water  in  the  stream  on  which  the  mill  was  built,  and  by  which 
it  was  worked.  The  flow  of  water  in  the  stream  depended  on  the  existence 
of  a  weir  which  was  situated  higher  up  the  stream  on  the  lessor's  property. 

In  the  mouth  of  August,  1862,  the  weir  was  destroyed  by  a  flood,  and 
the  main  body  of  the  water  of  the  stream  escaped  by  another  canal.  After 
the  destruction  of  the  weir  the  plaintiffs,  in  the  month  of  September,  1863, 
requested  the  lessors,  the  defendants,  to  permit  them  to  erect  a  temporary 
weir  pending  the  construction  of  the  permanent  weir;  this  permission  the 
lessors,  the  defendants,  refused. 

The  defendants  commenced  the  erecticm  of  a  new  weir  in  tiie  month  of 
June,  1863,  which  was  not '  completed  till  the  month  of  August,  1864.  In 
June,  1864,  on  the  plaintifFs  filing  their  bill,  the  defendants  themselves  erected 
a  temporary  weir. 

Jeasel,  Q.C.,  and  Fry,  for  the  plaintiffs. — ^If  the  defendants  had  executed 
a  lease  according  to  the  agreement,  the  lease  would  have  contained  a  covenant 
for  the  repair  of  the  weir,  or  at  all  events  the  plaintiffs  would  have  been 
entitled  at  law  to  enter  on  the  lessors  premises,  for  the  purpose  of  effecting 
such  repair,  or  of  erecting  a  temporary  weir  themselves;  and  it  is  because  the 
defendants  would  not  erect  a  temporary  weir,  nor  allow  the  plaintiffs  to  do 
80,  that  damages  are  asked  for.  Damages  are  only  sought  from  the  date 
of  the  defendant's  refusal  to  allow  the  plaintiffs  to  erect  a  temporary  weir 
until  the  erection  of  a  temporary  weir  by  the  defendants  themselves :  Pomfrei 
V.  BicToji  (1  M.  &  S.  321);  McSwiney  v.  Haynes  (1  Ir.  Eq.  Bep.  822).  It  had 
been  decided  in  the  Court  of  Exchequer  that,  where  damages  had  been  sought 
in  a  court  of  equity  and  refused,  an  action  at  law  for  damages  will  not  be 
permitted;  because  a  court  of  equity  is  now,  by  statutory  enactment,  with 
respect  to  any  question  of  damages,  a  court  of  co-ordinate  jurisdiction  with 
a  court  of  law. — The  learned  counsel,  however,  could  not  find  any  report  of 
the  case  referred  to. 

Baggallay,  Q.C.,  and  Bagakawe,  for  the  defendants. — The  plaintiffs'  right 
to  damages  depends  on  the  liability  of  the  defendants  to  repair  the  weir. 

Lord  Romilly,  M.R. — Specific  performance  of  the  agreement  must  be 
decreed.  The  lease  to  be  settled  in  chambers  in  case  the  parties  differ.  The 
defendants  undertaking  not  to  plead  the  decision  of  this  Court  as  a  defence 
to  any  action  at  iaw  brought  by  the  plaintiffs  against  the  defendants  to  recover 
damages,  the  plaintiffs  are  to  be  at  liberty  to  bring  any  such  action  against 
the  defendants,  the  decision  of  this  Court  being  expressly  without  prejudice 
to  tiie  question  of  damages. 


BoULLT.  M.B..  Feb.  28,  37,  1866. 

THE  DUDLEY  AND  WESTBBOMWICH  BANKING  COMPANY 

V.  SILVESTER. 

14  W.  R.  528. 

MoBTOAGE. — Foreclosure  suit — Legal  and  equitable  mortgage — Sale  under 
legal  mortgage  after  institution  of  suit-— Costa  of  parties  disclaiming. 

This  was  a  foreclosure  suit. 

The  plaintiffs  held  a  legal  mortgage  over  certain  property,  and  an  equitable 
mortgage  over  certain  other  property.    Since  the  filing  of  the  bill  the  plaintiffs 
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had  sold  the  property  compriaed  in  the  legal  mortgage.  The  parties  interested 
in  the  property  comprised  in  the  legal  mortgage  bad  been  made  defendants 
to  the  suit. 

Selwyn,  Q.C.,  and  J.  W.  Peck,  for  the  plaintiffs. 

Buekton^  Martineau,  Nalder,  W.  Pearson  and  Lovell,  for  the  different 
defendants. 

Lord  Romilly,  M.R. — There  must  be  the  ordinary  foreclosure  decree. 
The  parties  interested  in  the  property  comprised  in  the  legal  mortgage  who 
have  disclaimed  any  interest  since  the  sale  of  such  property,  or  now  disclaim, 
must  have  their  costs. 


Vested,  Contingent  and  Future  Interests. — A  clause  for  reversion  of 
settled  property  in  case  aU  the  objects  of  the  settlement  fail  does  not  produce  a 
reversion  pro  tanto  on  the  failure  of  some  of  them. 

This  was  a  question  raised  by  petition  under  a  settlement. 

By  a  settlement  property  was  settled  upon  a  husband  and  wife,  and  the 
survivor  of  them,  for  life,  and  on  the  death  of  the  wife  the  property  was 
settled  equally  among  the  children,  or  if  there  should  be  only  one  child,  then 
upon  such  only  child  of  such  husband  and  wife,  the  same  to  be  a  vested 
interest,  and  paid  to  such  children  or  child  on  their  or  his  attaining  twenty-one. 
And  if  all  the  children  of  the  husband  and  wife  should  die  under  twenty-one, 
then  the  property  was  settled  on  the  husband  absolutely ;  and  in  default  of 
their  being  any  children  or  child  of  the  husband  and  wife,  then  the  property 
was  to  revert  to  the  settlor. 

Four  chUdren  of  the  husband  and  wife  attained  twenty-one,  one  died 
under  that  age.  The  question  was  whether  the  share  of  the  child  dying  under 
twenty-one  reverted  to  the  settlor. 

Archibald  Smith  tor  the  children. 

Boupell  for  the  representatives  of  the  settlor. 

BoHiLLY,  M.R.,  decided  that  the  share  of  the  child  dying  under  twenty- 
one,  did  not  revert  to  the  settlor,  but  went  to  the  children  who  attained 
twenty-one. 


Compulsory  Purchase. — Petition — Several  incumbrancers — Conduct  of 
decree. 

A  railway  company  bought  land  subject  to  several  incumbrances.  An 
inquiry  as  to  the  priority  of  the  incumbrances  at  chambers  was  asked  for. 
A  petition  was  then  presented  by  the  mortgagor  of  the  property  bought  by 
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the  railway  compaiay  and  one  of  his  iacumbrancers,  asking  for  the  conduct 
of  the  inquiry  in  chambers.  This  was  opposed  by  another  incumbrancer, 
who  also  presented  a  petition,  on  the  ground  of  the  misconduct  of  the 
mortgagor ;  that  the  mortgagor  was  not  to  be  found,  and  was  in  fact  purposely 
keeping  out  of  the  way;  and  that  the  co-petitioner  of  the  mortgagor,  who 
was  his  solicitor,  had  shown  had  faith  towards  the  other  incumbrancers  by 
having  concealed  the  existence  of  his  claim  from  the  knowledge  of  the  other 
incumbrancers ;  and  he  asked  that  the  conduct  of  the  inquiry  should  be 
entrusted  to  himself.    The  two  petitions  now  came  on  together. 

Southgaie ,  Q.C.,  and  Colt,  for  the  petition  by  the  mortgagor  and  solicitor. 

Baggallay,  Q.C.,  and  Pearson,  for  the  other  petition. 

Hemming,  for  another  incumbrancer  who  appeared  on  the  petition,  not 
having  been  served  with  it,  complained  that  the  company  had  taken  no  notice 
of  his  claim,  but  had  treated  only  with  the  mortgagor. 

Speed  for  the  railwegr  compai^. 

Lord  Eomilly,  M.B. — The  mortgagor  and  his  incumbrancer,  who  first 
presented  their  petition,  are  entitled  to  the  conduct  of  the  inquiry.  The 
absence  of  the  mortgagor  is  immaterial,  if  an  incumbrancer  joins  with  him 
in  his  petition,  even  ^though  such  incumbrancer  should  be  the  solicitor  of 
the  mortgagor,  the  validity  of  his  incumbrance  being,  as  in  this  case,  as  yet 
undisputed.  The  other  incumbrancers  can,  under  an  order  made  on  this 
petition,  dispute  the  validity  of  the  security  of  the  solicitor  of  the  mortgagor. 
As  to  Mr.  Hemming 's  client,  unless  his  client  chooses  to  come  in  under  this 
order,  it  must  be  made  without  prejudice  to  his  rights  whatever  they  are. 
The  question  of  what  costs  are  to  be  paid  by  the  railway  company  to  be 
reserved. 


KiNDKRSLEY,  V.C.,  Feb.  24,  March  10,  1866. 

Re  AEBUCKLE. 

14  W.  R.  535;  14  I,.  T.  638. 

FoUowed,  In  re  Colgan.  [1882]  E.  R.  A.;  51  L.  J.  Ch.  180;  19  Ch.  D.  305; 
46  L.  T.  152;  30  W.  R.  266  (Ch.  D.);  In  re  Bruce,  1882,  80  "W.  E.  922 
(Ch.  D.);  In  re  Tanner,  [1884]  E.  R.  A.;  68  L.  J.  Ch.  1108;  51  L.  T. 
507  (Ch.  D.). 

Infant — Maintenance — Contingent  interest — Policy  of  assurance. 

Infant. — Where  an  infant  is  contingently  entitled  to  a  fund,  and  there 
is  nothing  in  the  instrument  creating  the  interest  to  warrant  maintenancSt 
the  Court  can  only  direct  it  in  the  case  of  the  infant  being  one  of  a  cUiss 
entitled,  with  the  consent  of  those  entitled  in  remainder  who  are  competent 
to  consent. 

Where  an  only  child  was  contingently  entitled  under  a  will  containing 
no  direction  as  to  maintenance,  and  the  parties  entitled  in  remainder  were 
of  another  family,  and  infants: — Held,  that  no  maintenance  could  be  ordered; 
but  a'  reference  to  chambers  ordered  to  effect  an  insurance  on  the  chance  of 
the  infant  dying  under  twenty-one,  and  thus  provide  maintenance  out  of 
the  accumulations. 

This  was  an  adjourned  summons  on  the  question  whether  Edith  Anne 
Vaughan  Arbuckle,  an  infant,  entitled  to  10,000i.  if  she  attained  twenty-one. 
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under  the  will  of  her  great  grandmother  Sarah  Kent,  could  be  allowed 
maintenance  in  the  meantime?  The  will  was  dated  in  February,  1856,  and 
the  testatrix,  after  various  gifts  on  which  no  question  turned,  devised  and 
bequeathed  all  the  residue  of  her  real  and  personal  estate  to  trustees  (subject 
to  pay  thereout  the  yearly  sums  thereinafter  mentioned,  in  regard  to  any 
child  or  children  of  her  daughter  Sarah  Neild  who  for  the  time  being  should 
not  reside  with  her,  or  in  trust  for  the  issue  of  any  such  child  or  children) 
in  trust  to  pay  the  income  thereof  to  her  daughter  Sarah  Neild,  for  her  life, 
for  her  separate  use,  for  the  maintenance  and  support  of  herself,  and  for  the 
maintenance,  support,  and  education  of  such  of  her  children  as  should,  for 
the  time  being,  reside  with,  or  be  maintained  or  educated  by  her.  Then 
followed  a  clause  against  anticipation,  and  the  testatrix  directed  that  after 
the  death  of  the  said  Sarah  Neild,  the  said  residuary  estate  should  be  held 
in  trust  for  her  child  and  children  then  born  or  to  be  bom  in  her  lifetime, 
equally  if  more  than  one,  for  their  his  or  her  respective  lives  or  life ;  and 
from  and  after  the  decease  of  each  or  any  child  of  her  said  daughter  Sarah 
Neild  so  bom  or  to  be  bom  ia  her  lifetime,  whether  such  death  should  happen 
before  or  after  her  (the  testatrix's)  death,  or  during  the  lifetime  or  after  the 
decease  of  her  said  daughter,  the  shares  which  the  said  children  of  her  said 
daughter  so  dying  did  take  or  have,  or  were  to  take  or  have  taken,  for  his 
or  her  life,  should  be  held  in  trust  for  his  or  her  respective  child  or 
children,  who  respectively,  being  a  son  or  sons,  should  attain  the  age  of 
twenty-one  years,  or,  being  a  daughter  or  daughters,  should  attain  that 
age  or  be  married,  equally  among  them,  if  more  than  one,  and  the  executors 
administrators  and  assigns  of  such  son  or  sons,  daughter  or  daughters,  respec- 
tively :  and  in  case  any  child  of  the  said  Sarah  Neild  should  have  no  son 
or  daughter  who  should  attain  a  vested  interest  in  the  shares  in  which  such 
child  had  a  life  interest,  then  upon  like  trusts  for  the  other  children  of  the 
said  Sarah  Neild,  and  the  will  proceeded :  ' '  Provided  that  so  long  during 
the  life  of  my  daughter  Sarah  Neild,  as  any  of  her  children,  being  of  the 
age  of  twenty-one,  should  cease  to,  or  should  not  reside  wii^,  or  be  maintained 
by  her,  then  my  trustees  shall,  out  of  the  income  of  my  residuary  estate, 
pay  or  apply  for  the  benefit  of  such  child  the  yearly  sum  of  501.,  to  commence 
from  the  time  when  such  child  should  cease  to  reside  with  or  be  maintained 
by  her;  and  that  in  case  any  child,  whether  son  or  daughter,  being  under 
tiie  age  of  twenty-one  years,  of  my  said  daught«r  shall  cease  to,  or  shall 
not  reside  with,  or  be  maintained  by  my  said  dau^^ter,  whether  at  or  after 
my  decease,  then  in  regard  to  such  or  any  such  child  my  said  trustee  shall, 
out  of  the  income  of  my  residuary  estate,  pay  or  apply  for  the  benefit  of  such 
.or  any  such  child,  the  yearly  sum  of  501.  during  the  remainder  of  the  life 
'of  my  said  daughter  from  the  time  that  he  or  she  shall  attain  the  age  of 
twenty-one  years,  and,  as  regards  a  daughter,  notwithstanding  that  she  may 
be  married;  and  as  to  any  child  who,  being  a  daughter,  and  being  entitled  to 
the  yearly  benefit  of  the  sum  of  501.  shall  be  married,  such  yearly  sum  shall 
be  for  her  separate  use  without  power  of  anticipation.  And  if  any  child, 
having  become  entitled  to  501.  a-year,  shall  afterwards  die  in  the  lifetime  of 
my  said  daughter  Sarah  Neild,  leaving  lawful  issue  htm  or  her  surviving,  then 
the  sum  of  50/.  shall,  during  the  life  of  my  said  daughter,  continue  payable 
and  be  applied  for  the  maintenance  and  support  of  such  issue,  notwithstanding 
that  the  father,  being  the  widower  of  any  daughter  of  my  said  daughter,  shall 
be  of  ability  to  maintain  such  issue.  But  in  case  any  child  of  my  said 
daughter  shall  afterwards  die  without  leaving  lawful  issue,  then  the  yearly 
sum  of  501.  shall  cease.  Provided  that  in  case  any  child  or  children  of  my 
said  daughter  die  in  my  lifetime,  and  with  respect  to  the  issue  of  such  child, 
my  trustees,  during  the  life  of  my  said  daughter,  shall  pay  and  apply  out  of 
the  income  of  my  residuary  estate,  for  the  maintenance  or  benefit  of  the  lawful 
issue  of  each  such  child,  the  yearly  sum  of  50L,  to  commence  from  the  time 
of  my  decease,  notwithstanding  that  the  father  may  be  of  ability  to  maintain 
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such  isBue.  And  in  case  any  child  of  my  said  daughter,  being  a  son  or 
daughter,  being  under  the  age  of  twenty-one  years,  ceases  to  reside  or  be 
maintained  by  her,  and  afterwards  dies  under  twenty-one  leaving  lawful  issue, 
then  my  trustees  shall,  during  the  life  of  my  said  daughter,  out  of  the  income 
of  my  residuary  estate,  pay  and  apply  for  the  maintenance  or  benefit  of  the 
lawful  issue  of  each  such  child  the  yearly  sum  of  501.,  to  commence  from  the 
time  that  the  child  so  dying  would,  if  living,  have  attained  the  age  of  twenty- 
one  years,  notwithstanding  that  the  father  is  of  ability  to  maintain  such  issue. " 

The  testatrix  died  in  March,  1867,  and  Sarah  Neild  died  in  1864. 

Sarah  Neild  had  nine  children,  of  whom  Mrs.  Arbuekle,  the  mother  of 
the  present  infant,  was  one;  and  several  of  t^ese  nine  children,  including 
Mrs.  Arbuekle,  had  children,  and  some  of  them  were  still  infants  and  had  none. 
Mra.  Arbuekle  predeceased  her  mother,  leaving  one  child,  a  daughter,  the 
present  applicant,  seven  years  of  age,  who  was  therefore  entitled  to  her 
mother's  one-ninth  share  of  the  fund  of  90,000?.  (that  is  10,O00L)  on  her 
attaining  twenty-one,  with  accumulations  in  the  meantime,  and  with  the 
chance  of  additions  by  survivorship.  Mrs.  Arbuekle  ceased  to  reside  witii 
her  mother,  and  became  entitled  to  the  SOL  a-year,  and  on  her  death  her  only 
child  was  entitled  to  it  during  Sarah  Neild's  life.  Mrs.  Arbuekle  being  dead, 
leaving  l^is  only  child,  whose  father  was  an  officer  in  the  Boyal  Artillery  with 
limited  means,  it  became  desirable,  if  possible,  to  obtain  maintenanoe  for  the 
in&nt,  and  an  appUcation  for  the  purpose  was  made  in  chambers;  but,  the 
point  being  one  of  some  nicety,  was  adjourned  into  court  for  argument. 

QlaBse,  Q.C,  and  Prendergaat,  appeared  in  support  of  the  summons. 

James  Kaye,  for  the  trustees  of  Sarah  Kent's  will,  and  for  the  other 
parties  entitled  in  remainder,  who  consented  to  this  application.  But  (at  the 
suggestion  of  the  Court)  he  referred  to  the  authorities  against  the  application. 

Authorities  cited: — Lambert  v.  Parker  (G.  Coop.  143),  Lomax  v.  Lomax 
(11  Ves.  48),  Incledon  v.  Northcote  (3  Atk.  430),  Mole  v.  Mole  (1  Dick.  310), 
Greenwell  v.  Greenwell  (5  Ves.  194),  Fendall  v.  Naah,  in  note  to  Greenwell  v. 
Oreenwell,  Collia  v.  Blackburn  (9  Ves.  470),  Fairman  v.  Green  (10  Ves.  44), 
Eratt  V.  Barlow  (14  Ves.  202),  Heath  v.  Perry  (8  Atk.  101),  Haley  v. 
Banrtiater  (4  Mad.  275),  Cavendish  v.  Mercer  (5  Ves.  195),  Erringion  v. 
Chapman  (12  Ves.  20),  Spence's  Eq.  11th  ed.  185,  288,  Chambers  on  Infants, 
283,  Brovm  v.  Temperley  (3  Buss.  263). 

KiNDERSLBY,  V.C. — uced  hardly  say  that  having  regard  to  the  circum- 
stances, it  is  most  desirable,  if  it  can  be  accomplished,  to  give  maintenance 
to  this  young  lady,  in  order  to  enable  her  father  to  give  her  proper  advantages. 
Here  is  a  fund  of  10,000(.  to  which  she  will  become  entitled  if  she  attains 
twenty-one,  and  therefore,  of  course,  she  has  no  present  interest  and  no  right 
to  the  income,  but  on  attaining  twenty-one  she  will  be  entitled  to  the  capital 
and  also  the  accumulations  for  fourteen  years. 

It  has  been  contended  that  there  are  two  pounds,  on  either  of  which  the 
Court  may  find  its  way  to  give  maintenance ;  one  that  upon  the  construction 
of  the  will  there  is  an  intention  to  give  maintenance,  although  there  is  no 
express  direction  in  that  particular;  the  other  that,  supposing  the  former  not 
to  prevail,  there  is  a  doctrine  of  the  Court  by  which,  if  there  be  equal  claims 
of  survivorship  amongst  a  class  of  children,  the  Court  will  (if  the  persons 
entitled  in  default  of  any  one  attaining  twenty-one,  consent)  give  maintenance, 
and  that  it  may,  under  that  doctrine,  be  possible  to  order  maintenance  for 
this  child.  Now  I  have  looked  into  both  these  points,  and  all  the  cases,  or 
a  great  many  of  them,  on  the  second  point,  and  I  am  under  the  necessity  of 
sayii^  that  neither  on  one  ground  at  the  other  can  I  find  the  means  of  giving 
maintenance.  But  it  is  very  satis&ctory  to  me  to  reflect  that,  having 
considered  the  matter.  I  think  that  in  chambers  by  a  policy  of  insurance  we 
may  find  the  means  of  getting  maintenance.  The  will  is  most  carefully  and 
skilfully  drawn,  and  has  entirely  attained  the  object  of  the  testatnx,  which 
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w&s  to  provide  for  Mrs.  Neild,  her  daughter,  her  children,  and  grandchildien, 
being  three  sets,  and  yet  it  la  so  done  that  none  of  the  limitations  are  too 
remote.  It  is  so  drawn  that  there  is  no  vested  interest  in  any  grandchild  of 
Mrs.  Neild  until  some  one  or  other  of  them,  being  a  son,  attains  twenty-one 
or  being  a  daughter  marries;  and  in  case  any  of  them  should  die  without 
leaving  a  child  who  should  attain  twenty-one,  that  life  interest  is  to  go  over 
among  the  others  in  like  manner  as  the  origiinal  shares.  Then  comes  the 
clause  with  respect  to  the  501.  a-year.  [His  Honour  read  the  clause.]  It 
appears  to  me  the  whole  matter  was  deliberately  done  by  the  testatrix, 
although  it  is  difficult  to  see  with  what  object,  for  if  a  child  ceased  to  reside 
with  the  daughter,  not  having  attained  twenty-one,  when  it  would  a  fortiori 
require  noaintenance,  it  was  not  to  have  it,  so  that  it  does  not  stand  on  the 
footing  of  nnaintenance.  It  is  most  carefuUy  done;  there  is  no  confusion,  no 
blundering  or  bungling,  and  if  I  were  to  attempt  to  give  a  construction,  giving 
to  children  in  the  condition  of  Miss  Arbuckle  maintenance,  I  should  be  making 
the  will  for  the  testatrix. 

Then  comes  the  other  question;  and  it  appears  to  me  clear  that  the 
principle  sought  to  be  relied  on  does  not  apply  to  this  case ;  that  principle  is 
umply  this — supposing  a  fund  is  given  among  such  of  a  class  of  children  as 
sfaaU  attain  twenty-one  aimpliciter,  and  suppose  there  are  six  children  all 
under  age,  none  having  a  right  to  receive  anything,  till  some  attain  twenty-one, 
the  income  being  accumulated ;  the  Court  has  gone  so  far  as  to  hold  that  as 
all  those  children  have  inter  se  an  equal  chance,  and  as  it  is  for  their  common 
benefit  that  all  should  have  maintenance,  the  Court  will  grant  the  maintenance 
out  of  that  which  would  otherwise  be  available  for  accumulation,  taking  the 
chance  of  w^hich  of  them  will  live ;  and  if  that  were  the  case  here  I  should 
&ad  no  diSculty,  provided  the  persons  entitled  in  remainder  gave  their 
consent;  but  here  the  fund  goes  over  to  another  family,  and  there  are  infants 
who  cannot  consent,  and  there  are  distinct  funds,  though  originally  portions 
of  the  same.  The  principle  relied  upon,  therefore,  is  here  incapable  of  appli- 
cation, and  therefore  I  cannot  do  what  is  asked. 

But  let  me  suppose  the  income  to  be  3001.  a-year,  and  that  we  want 
^100,  I  think  an  assurance  can  be  effected  on  this  sort  of  principle,  that  the 
office  shall  be  bound,  if  this  young  lady  dies  at  any  time  before  twenty-one, 
upon  her  death  to  make  good  such  a  sum  as  shall  be  equal  to  all  the  equal 
half-yearly  payments,  including  the  premiums,  with  compound  interest.  In 
that  way  the  accumulations  would  be  made  good  if  the  fund  goes  over,  while 
if  she  attains  twenty-one  the  office  pays  nothing,  and  it  will  be  only  antici- 
pating so  much  of  the  accumulation.  There  may  be  some  details  which  I 
have  not  anticipated,  but  I  do  not  feel  any  doubt  of  a  scheme  of  this  kind 
being  capable  of  being  carried  out.  There  must,  therefore,  be  a  reference  to 
(Cambers  with  that  object. 

Qlatse,  Q.C. — The  parties  are  extremely  obliged,  but  probably  a  life  policy 
would  be  the  best. 


Stuart,  V.C.,  March  22,  1866. 

FOBSBEOOK  v.  FOKSBEOOK. 

U  W.  E.  537;  L.  E.  2  Eq.  799;  14  L.  T.  282;  12  Jur.  N.S.  286:  reversed, 
16  W.  E.  290;  L.  E.  8  Ch.  93  (L.  JJ.). 

Perpetuity  .  —  WiU  —  GonatrucUon  —  Bule  againat  perpetuitteB  —  EtUarge- 
ment  of  life  estate. 

This  was  a  special  case. 

A  testator  gave  and  bequeathed  "  to  William  Forsbrook  all  my  real  and 
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personal  property,  subject  to  proviso  hereinafter  named,  to  wit — It  is  my  will 
that  the  aforesaid  William  Forsbrook,  my  brother,  shall  pay  or  cause  to  be  paid 
to  my  daughter,  Sarah  Brown,  a  weekly  sum  of  ten  shillings  during  her  life  .... 
and  after  the  decease  of  my  aforesaid  brother  William  Forsbrook  and  my  afore- 
said daughter  Sarah  Brown,  it  is  my  will  that  my  aforesaid  real  and  personal 
property  be  inherited  by  my  nephew  Charles  Forsbrook  and  my  nephew  Thomas 
Forsbrook,  the  sons  of  my  late  brother  Thomas  Forsbrook,  during  their  lives, 
and  after  the  decease  of  my  said  nephew  Charles  Forsbrook,  and  after  the 
decease  of  my  said  nephew  Thomas  Forsbrook,  it  is  my  will  that  the  eldest  son 
of  the  aforesaid  Charles  Forsbrook  and  the  eldest  son  of  the  aforesaid  Thomas 
Forsbrook  inherit  the  aforesaid  property  during  their  lives,  and  so  on,  the  eldest 
son  of  each  of  the  two  families  of  the  name  of  Forsbrook  to  inherit  the  aforesaid 
property  for  ever. " 

All  the  nephews,  and  the  eldest  sons  of  Charles  and  Thomas  Forsbrook, 
were  alive  at  the  testator's  death. 

The  judgment  of  the  Court  was  now  asked  as  to  whether  the  two  nephews, 
Charles  and  Thomas,  took  estates  in  tail  male,  or  estate  for  life  only,  with 
remainder  to  their  eldest  sons  in  tail  male. 

W.  Pearson,  for  the  plaintiff,  contended  that  the  estates  tail  were  in  the 
two  nephews,  Charles  and  Thomas.  The  ultimate  remainders  over  being  void,  as 
infringing  the  rule  against  perpetuities,  the  Court  would,  on  the  cy  pris  doctrine, 
follow  as  nearly  as  possible  the  intention  of  the  testator.  The  paramoimt 
intent  here  was  to  admit  all  the  issue.  The  word  "  eldest  son  "  is  here  nomen 
collectivum,  and  a  word  of  limitation  only.  If  estates  tail  are  not  declared  in 
the  two  nephews,  and  their  two  sons  should  die  in  their  lifetime,  the  heir-at-law 
will  take.  This  would  manifestly  be  a  violation  of  the  testator's  intention. 
Rather  than  this.  Seaward  v.  WUlock  (5  East,  198)  would  be  followed,  and  life 
estates  only  be  given;  Feame's  Cont.  Rem.  Jos.  Smith's  ed.,  vol,  ii.,  p,  268; 
Wollen  V,  Andrews  (2  Bing.  X26) ;  Levna  v,  Puxley  (16  M.  &  W.  783) ;  Doe  v, 
Qarrod  (2  B.  &  A.  87);  Robinson  v.  Robinson  (1  Burrow,  88). 

Stuart,  V.C. — ^This  is  a  case  where  the  doctrine  in  Seaward  v.  WUlock  is 
entirely  excluded,  for  although  the  testator  gives  a  succession  of  life  estates, 
the  context  clearly  shows  these  estates  must  be  enlarged  into  estates  in  tail 
male.  The  only  question  is  whether  the  words  which  are  used  to  enlai^e  these 
are  to  enlai^e  the  estate  of  the  first  two  tenants  for  life,  or  the  estates  only  of 
the  sons  of  these  two  tenants  for  life.  I  am  clearly  of  opinion  that,  on  no 
principle  authority,  looking  at  the  words  of  the  will,  can  it  be  said  that  the 
estates  of  the  two  first  tenants  for  life  are  to  be  enlarged.  The  eldest  sons  of 
these  two  must  take  estates  by  purchase,  as  persons  in  existence  and  certain  at 
the  time  of  the  testator's  death. 

Declare  the  two  nephews  to  take  estates  for  life,  and  their  eldest  sons  to 
take  estates  in  tail  male. 


Wood,  V.O.,  March  10,  1866. 

GRIGGS  V.  GIBSON.      \     vr  o 
MAYNARD  v.  GIBSON.    /  ^■ 

Ex  parte  FRANCES  EVELYN  MAYNARD. 

14  W.  R.  538.    The  proceedings  on  the  third  head  of  the  petition  will  be 
found  at  [1866]  E.  B.  A.  604. 

Maintenance  of  an  Infant — Allowance  for  a  residence — Power  of  chargirig 
in  favour  of  children  given  by  a  will  to  the  testator's  son,  and  attempted  to  be 
exercised  by  the  donee  who  died  before  the  testator — The  Wills  Act,  g.  88. 
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Infant. — Where  a  testator  directs  the  payment  of  an  annual  sum  of  money, 
just  sufficient  for  the  mere  maintenance  of  a  minor  entitled  to  the  possession  of 
the  settled  estates,  to  be  applied  for  such  maintenance,  and  manifests  a  clear 
intention  that  such  miTtor  shall  reside  at  the  principal  mansion  on  the  estates, 
although  no  further  allowance  for  the  minor's  maintenance  will  be  ordered  by 
the  Court,  yet  auch  a  sum  will  be  directed  to  be  paid  out  of  the  rents  of  the 
settled  estates  as  tvill  suffice  to  defray  the  expenses  of  keeping  up  the  mansion 
as  a  residence  for  the  minor. 

Josselyn  V.  Josselyn  (9  Sim.  63),  stated  to  be  erroneously  reported. 

Powers. — A  power  given  by  a  will  to  a  tenant  for  life  to  charge  ike  settled 
estates  in  favour  of  his  children  is  not  "  an  interest  not  determinable  on  the 
death  "  of  the  donee  within  the  meaning  of  the  33rd  section  of  the  Wills  Act. 

This  was  a  petition  presented  by  Frances  Evelyn  Maynard,  the  infant 
plaintiff  in  the  second  of  these  suits,  by  the  Honourable  Blanche  Adeliza 
ilaynard,  her  mother  and  next  friend.  The  object  of  the  petition  was  threefold  : 
first,  with  reference  to  the  proper  sum  to  be  allowed  out  of  the  rents,  profits, 
and  income  of  the  estates  of  the  late  Bight  Honourable  Henry,  Viscount 
Maynard,  the  testator  in  these  causes,  for  the  maintenance  of  the  petitioner; 
secondly,  with  reference  to  the  maintaining  and  keeping  up  during  the 
petitioner's  minority  of  the  family  mansion  house,  park,  and  pleasure  grounds, 
in  the  county  of  Essex,  called  Easton  Lodge,  and  the  coach-houses,  stables, 
green-houses,  out-houses,  and  premises  thereunto  belonging,  and  with  reference 
to  the  proper  sum  to  be  allowed  for  the  same  out  of  the  said  rents,  profits,  and 
income;  and,  thirdly,  with  reference  to  the  right  of  the  infant  defendant 
Blanche  Maynard  to  an  annuity  of  400i.  charged  on  the  real  estate  of  the 
testator  by  a  codicil  to  the  will  of  Charles  Henry  Maynard,  deceased,  the  late 
father  of  the  petitioner,  and  of  her  sister  the  said  infant  defendant. 

The  facts  bearing  on  the  first  two  divisions  of  the  petition  were  as  follows : — 

On  the  testator's  death,  which  happened  May  19th,  1865,  the  petitioner, 
under  the  limitations  in  his  will,  became  tenant  for  life  in  possession  of  his 
estates,  but  subject  to  the  trusts  in  the  will  respecting  the  receipt  of  the  rents 
and  profits  of  the  said  estates  by  the  trustees  of  the  will  during  the  minority 
of  any  person  for  the  time  being  entitled  to  the  possession  or  to  the  rents,  issues, 
and  profits  of  the  said  estates,  whereby  the  trustees  were  directed  out  of  such 
TNits,  issues,  and  profils,  to  pay  and  apply  any  annual  sum  or  sums  of  money 
according  to  the  age  of  such  minor,  not  exceeding  the  clear  annual  sum  of  400Z., 
for  or  towards  the  maintenance  and  education  of  such  minor ;  and  to  accumulate 
the  surplus  of  such  rents  and  profits,  and  to  invest  the  same  in  the  purchase 
of  other  estates,  to  be  settled  to  the  uses  declared  by  the  will. 

The  testator  by  his  will,  dated  August  29tfa,  1843,  and  made  during  the 
lifetime  of  his  wife,  who  predeceased  him,  gave  unto  the  trustees  thereof  all  his 
&mily  and  other  plate,  household  goods,  furniture,  and  effects,  linen,  china, 
mirrors,  glass,  books,  pictures,  paintings,  maps,  prints,  medals,  coins,  wines, 
liquors,  live  and  dead  stock,  including  deer,  and  all  the  musical  and  other 
instruments,  and  also  all  the  other  articles  and  things  of  what  nature  or  kind 
soever  which,  at  the  time  of  his  decease,  should  be  in  or  about  or  belonging 
to  his  mansion-house  called  Easton  Lodge,  and  the  coach-houses,  green-houses, 
out-houses,  and  premises  thereunto  belonging  (except  any  money  or  securities 
for  money,  and  any  carriages,  horses,  or  harness  which  might  be  selected  by  his 
said  wife)  upon  certain  trusts  thereby  declared  during  the  life  of  his  said  wife, 
if  she  should  so  long  continue  his  widow;  and  subject  thereto,  upon  trust  to 
permit  the  same  to  be  held  and  enjoyed,  so  far  as  the  rules  of  law  and  equity 
would  permit,  by  the  person  or  persons  who,  for  the  time  being,  should,  under 
or  by  virtue  of  that  his  will,  be  entitled  to  the  possession,  or  to  the  rents,  issues, 
and  profits  of  the  said  mansion-house  called  Easton  Lodge,  yet  so  nevertheless 
that  the  same  should  not,  for  the  effect  or  purpose  of  transmission,  vest 
absolutely  in  any  child  of  any  person  thereby  made  tenant  for  life  thereof. 
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unless  or  until  such  child  should  attain  the  age  of  twenty-one  years ;  but,  never- 
theless, such  child  should,  during  his  or  her  minority,  be  entitled  to  the  use 
and  benefit  thereof. 

The  testator  by  his  will  gave  his  said  mansion-house  called  Easton  Lodge, 
together  with  the  park  and  pleasure-grounds  thereunto  belonging  or  thereunto 
adjoining,  with  their  and  every  of  their  appurtenances,  to  the  uses,  and  subject 
to  the  powers  therein  declared  of  and  concerning  his  other  freehold  estates  and 
hereditaments,  except  as  to  a  term  of  1,000  years  therein  limited  to  the  trustees, 
and  also  except  the  several  powers  of  leasing,  and  the  power  of  sale  and  exchange 
therein  contained. 

The  testator,  by  a  codicil  to  his  will,  dated  August  15th,  1850,  after  revok- 
ing certain  trusts  declared  in  the  will  respecting  his  mansion-house  in  Grosvenor 
Square,  London,  and  the  articles  and  things  which  might  be  therein  at  his 
decease,  declared  his  will  and  mind  to  be  that  from  and  immediately  after  his 
decease  the  trustees  of  the  will  should  stand  possessed  of  the  said  mansion- 
house  in  Grosvenor  Square,  with  the  offices  and  of  the  several  articles  and  things 
which  might  be  therein  at  his  decease,  up<m  trust  to  permit  or  suffer  the  person 
who,  at  the  time  of  his  decease,  should,  under  the  limitations  in  his  will,  be  or 
thereupon  become  entitled  to  bis  mansion-house  called  Easton  Lodge,  to  select 
such  of  the  said  articles  and  things  as  such  person  should  think  proper  to  have 
removed  to  Easton  Lodge.  And  he  made  a  declaration  as  to  the  non-vesting 
of  the  articles  and  things  which  should  be  so  selected  in  minors,  and  as  to  the 
enjoyment  thereof  by  minors,  similar  in  every  respect  to  the  declaration  which 
he  had  made  in  his  will  as  to  the  articles  which  should  be,  at  his  decease,  in  or 
about  Easton  Lodge. 

By  an  order  of  the  Court,  made  in  the  second  of  these  suits,  and  dated 
July  21st,  1865,  it  was  ordered  that  the  trustees  of  the  will  should  be  at  liberty, 
out  of  the  rents,  issues,  and  profits  of  the  testator's  estates,  to  pay  the 
petitioner's  mother,  as  her  guardian,  the  annual  sum  of  4001.  for  her  mainten- 
ance, from  May  19th,  1865,  and  until  further  order. 

By  the  decree  made  in  these  causes,  and  dated  July  26th,  1865,  it  was, 
amongst  other  things,  declared  that  the  petitioner's  mother  should  be  at  liberty, 
until  further  order,  to  reside  at  Easton  Lodge  with  the  petitioner  and  the  said 
infant  defendant.  Accordingly  the  petitioner,  with  her  mother  and  the  said 
infant  defendant,  went  to  reside  there  on  August  5th,  1865,  and  they  have 
since  continued  to  reside  there. 

Under  these  circumstances  the  petitioner  submitted  that  she  was  entitled 
during  her  minority  to  reside  in,  and  to  have  the  use  and  occupation  of,  Easton 
Lodge,  with  its  appurtenances,  and  the  park  and  pleasure-grounds  thereunto 
belonging  or  adjoining ;  and  also  to  have  the  use  and  enjoyment  at  Easton 
Lodge  of  the  family  and  other  plate,  household  goods,  furniture,  and  efifects  at 
Easton  Lodge,  and  also  the  articles  and  things  in  the  mansion-house  in 
Grosvenor  Square  which  had  been  selected  to  be  removed  from  thence  to 
Easton  Lodge.  And  the  petitioner  further  submitted  that  inasmuch  as  the 
testator  had  directed  that  Easton  Lodge,  with  the  park  and  pleasure-grounds, 
were  not  to  be  included  in  the  power  of  leasing,  axid  that  during  the  minority 
of  any  person  for  the  time  being  entitled  thereto,  such  minor  was  to  have  the 
use  and  enjoyment  there  of  the  articles  therein,  and  also  of  the  articles  to  be 
removed  thither  from  Grosvenor  Square,  he  must  have  intended  that  Easton 
Lodge,  with  the  park  and  pleasure-grounds,  were,  during  such  minority,  to  be 
kept  up  in  a  fit  and  proper  manner  as  the  residence  of,  and  as  an  establisfament 
for,  such  minor. 

The  petition  prayed  that  a  further  and  sufficient  allowance  might  be  made 
and  paid  out  of  the  income  of  the  testator's  estates  for  the  petitioner's  main- 
tenance during  her  minority,  and  that  a  proper  and  sufficient  annual  sum 
might  be  allowed  and  paid  out  of  the  income  of  the  said  estates  for  keeping  up 
the  mansion-house,  park,  and  pleasure-grounds  of  Easton  Lodge,  and  a  proper 
establishment  there,  as  a  residence  for  the  petitioner  during  her  minority. 
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Tegaid  being  had  to  her  station  in  Hfe  and  her  fortune  and  proepects,  and  as  and 
from  the  5th  day  of  August  last,  when  the  petitioner  first  went  to  reside  at 
Baston  Lodge ;  and  that  the  trustees  might  be  ordered  to  pay  the  sums  so  to  be 
allowed  to  the  petitioner's  mother,  as  her  guardian,  until  further  order. 

The  petitioner's  mother  filed  an  affidavit  in  support  of  the  petition,  which 
was  to  the  effect  that  she  oalculated  that  it  would  require  the  sum  of  4,0001. 
annually  to  keep  up  Baston  Lodge,  with  its  stables  and  other  outbuildings^  park 
and  gardens,  in  a  proper  state  and  condition. 

It  appeared  that  the  net  rental  of  the  testator's  estates,  after  allowing 
for  all  the  charges  created  on  the  same  by  the  testator's  will,  the  mterrat  on 
a  mortage  of  24,0001.,  the  allowance  for  the  petitioner's  maintenance,  land- 
tax,  insurance,  and  other  outgoings,  amoimted  to  about  11,0001.  The 
mortgage  of  24,0001.  had,  by  the  testator's  will,  been  directed  to  be  paid  off  out 
of  the  rents  of  his  estates. 

Amphlett,  Q.C.,  and  Walford,  for  the  petitioner,  said  that  as  to  tiie  first 
branch  of  the  petition,  they  could  hardly  ask  the  Court  to  direct  the  payment 
of  a  larger  sum  than  that  fixed  by  the  testator  for  the  petitioner's  maintenance. 

On  this  point  Walford  called  the  attention  of  the  Court  to  the  case  of  Joeselyn 
V.  JosBelyn,  as  it  is  reported  in  9  Sim.  63.  He  said  that  there  was  an  error 
in  that  report,  which  was  discovered  by  Mr.  Macpherson,  and  made  public  by 
him  in  bis  work  on  the  Law  relating  to  Infants,  p.  229  n.  It  appeared  from 
Mr.  Macpherson 's  correction  that  the  additional  money  allowed  for  the  infant's 
maintenance  in  that  case  was  paid,  not  out  of  property  in  which  the  infant  had 
only  a  contingent  interest,  but  out  of  the  rents  of  real  estate  in  which  the  infant 
had  a  vested  interest.  As  to  the  second  head  of  the  petition,  however,  they 
contended  that  it  was  perfectly  clear  from  the  testator's  will  that  he  never 
intended  Easton  Lodge  to  be  let.  If  it  was  not  to  be  let,  some  provision  should 
be  made  for  keeping  it  in  a  habitable  and  proper  condition.  In  Thelluseon  v. 
Woodford  (5  Rubs.  100),  a  testator  directed  a  certain  house  to  be  kept  as  a 
place  of  occasional  residence  for  his  sons  and  trustees,  but  made  no  express 
provision  for  so  keeping  it,  and  the  Court  ordered  a  sufficient  sum  to  be  applied 
for  that  purpose  out  of  the  bulk  of  the  testator's  property  which  was  directed 
to  be  accumulated.  It  was  of  the  greatest  importance  than  the  petitioner 
should  be  brought  up  on  the  family  estates,  and  in  the  midst  of  her  future 
neighbours  and  tenantry.  Having  regard  to  the  net  income  of  the  settled 
estates,  and  to  the  character  of  Easton  Lodge,  the  annual  sum  of  4,0OOL  would 
not  be  too  great  to  be  allowed  for  the  proper  keeping  up  of  the  house  and  estab- 
lishment. All  the  persons  entitled  in  remainder,  except  one,  who  was  travelling 
about,  and  whose  present  address  was  unknown,  were  represented  by  counsel. 

Boltf  Q.C.,  and  Faber,  for  the  trustees. 

Oahome,  Q.C.,  Schomberg,  and  Brigga,  appeared  for  other  parties. 

Wood,  V.C,  said  that  he  had  no  doubt  that  the  testator's  intention  was 
that  Easton  Lodge  should  not  be  let,  but  should  be  kept  up  as  a  place  of 
residence  for  the  person  who  should  from  time  to  time  be  entitled  to  the  settled 
estates.  The  testator  had  clearly,  and  over  and  over  again,  manifested  this 
intention.  Easton  Lodge  was  expressly  exempted  from  the  term  of  a  thousand 
years,  and  from  the  power  of  leasing  given  by  the  will,  the  furniture  and  artidleg 
in  it  at  the  testate's  decease  were  made  heir-looms,  and  all  the  other  articles 
elsewhere,  which  were  made  heir-looms,  were  directed  to  be  taken  thither  and 
to  be  kept  there.  The  allowance  made  for  the  petitioner's  maintenance,  though 
sufficient  for  that  purpose  irrespective  of  keeping  up  any  estabHshment  for  her, 
was  wholly  inadequate  to  keeping  up  a  large  mansion  Uke  Easton  Lodge  with 
its  park  and  pleasure  grounds.  Under  these  circumstances,  even  if  the  persons 
entitled  in  remainder  to  the  testator's  settled  estates  had  objected  to  the 
petitioner's  present  application,  he  should  still  have  made  an  order  that  some 
additional  sum  should  be  allowed  her,  though  he  should  have  felt  it  his  duty 
to  make  a  much  more  narrow  inquiry  as  to  the  exact  amount  which  it  would 
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be  proper  to  allow  her.  As  it  was,  however,  there  being  no  objection  on  the 
part  of  anyone  as  to  the  allowance  or  as  to  the  amount  of  the  sum  which  bad 
been  mentioned  as  the  proper  and  necessary  sum,  and  having  regard  to  the 
fact  that  after  deducting  the  yearly  sum  of  4001.  already  appHed  for  the 
petitioner's  maintenance  and  the  yearly  sum  of  4,0001.  now  asked  for  out  of  the 
net  rents  of  the  estates,  the  only  charge  on  the  property  directed  to  be  paid  off 
out  of  such  rents  could  still  be  paid  o8  in  less  than  four  years,  he  shotild  make 
an  order  for  the  payment  of  the  annual  sum  of  4,0001.  out  of  the  rents  of  the 
testator's  estates  to  the  petitioner's  guardian,  for  the  purpose  of  keeping  up 
Easton  Lodge  with  its  park  and  pleasure-grounds,  as  a  residence  for  the 
petitioner.  This  sum  would  be  paid  from  the  5th  of  August  last,  when  the 
petitioner  first  went  to  reside  at  Easton  Lodge,  and  un^  further  order. 


[DIVORCE.] 

March  6,  18,  1866. 

CLINTON  V.  CLINTON. 

14  W.  R.  545;  L.  R.  1  P.  A  D.  215;  14  L.  T.  257. 

See,  Bonsor  v.  Bonsor,  [1897]  E.  R.  A.;  66  L.  J.  P.  35;  [1897]  P.  77;  76 
L.  T.  168;  46  W.  R.  804  (P.  D.  &  A.). 

Wiii  of  aequestration — When  iaaued  to  enforce  orders  of  the  Court. 

Divorce  and  Matrimonial  Causes. — Where  the  Court,  on  a  decree  for 
judicial  separation  at  the  suit  of  the  wife,  ordered  her  permanent  alimony  to  he 
paid  out  of  income  receivable  by  trustees,  and  payable  by  them  to  the  hueband, 
and  such  truaiees,  though  served  with  a  copy  of  the  order,  refused  to  comply 
with  it,  on  the  ground  that  the  terms  of  the  instrument  creating  the  trust  did 
not  permit  them  to  dispose  of  any  part  of  the  trust  money  in  that  way. 

The  Court  ordered  a  writ  of  sequestration  to  issue  against  all  money  coming 
into  the  hands  of  ike  trustees  for  the  respondent  so  far  as  the  arrears  of  altmofijf 
and  costs. 

This  was  an  appHcation  for  a  general  writ  of  sequestration  against  all 
moneys  destined  for  the  respondent  in  the  hands,  or  to  come  into  the  hands  of, 
Messrs.  Ouvry  &  Farrar,  trustees  of  a  will,  under  which  the  defendant  is 
«ntitled  to  4001.  per  annum. 

A  decree  for  judicial  separation  had  been  obtained  in  April,  1865,  by  the 
applicant,  in  a  suit  instituted  by  her  against  the  present  defendant ;  and  on  the 
25th  of  July,  1866,  the  Court  ordered  the  respondent,  until  further  order,  to 
pay  to  the  petitioner  permanent  alimony  at  the  rate  of  llOZ.  per  annum,  payable 
quarterly,  to  commence  from  the  date  of  the  final  decree.  The  respondent 
has  not  been  within  the  jurisdiction  of  the  Court  since  that  order  was  made,  but 
it  was  served  on  his  solicitors  in  the  suit  for  judicial  separation,  and  also  on 
Messrs.  Ouvry  A  Farrar,  the  trustees  above  named,  and  through  whom  it  was 
alleged  the  respondent  draws  his  income.  No  portion,  however,  of  this  alimony 
had  ever  been  paid.  The  defendant  is  the  brother  of  the  late  Duke  of  Newcastie, 
under  whose  will  it  is  alleged  the  above  income  of  4001.  per  annum  is  derived. 
The  writ  was  to  compel  the  recovery  of  three  quarters  of  the  ahnumy  decreed, 
and  the  costs  of  that  decree  and  of  the  present  application. 

The  order  for  permanent  alimony  directed  1101.  to  be  paid  to  the  petitioner 
until  the  respondent  made  it  appear  that  the  400L  per  annum  given  him  by  the 
will  of  the  Duke  of  Newcastle  ceased  to  be  paid.    On  the  solicitors  for  the 
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petitioner  applying  to  the  t-rustees  for  payment  of  the  alimony,  they  replied 
that  they  did  not  consider  they  had  power  to  apply  any  part  of  the  annuity 
given  by  the  Duke  of  Newcastle  to  the  respondent  in  payment  of  such  alimony. 

The  petitioner's  affidavit  set  forth  that  she  was  in  cirGumstanceB  of  the 
greatest  indigence,  and  that  the  d^endant  resided  permanently  in  Dieppe, 
where  he  lived  in  comfort  with  the  lady  with  whom  he  had  committed  the 
adultery  which  was  the  ground  for  the  suit  for  judicial  separation.  It  appeared 
further  that  the  present  Duke  of  Newcastle  had  intimated  to  the  petitioner, 
through  a  friend  of  her's,  that  arrangements  were  made  which  would  enable 
the  respondent  to  pay  the  petitioner  11.  a  week,  which  she  declined. 

Triitram,  Dr.,  now  moved  that  a  general  writ  of  sequestration  do  issue 

against  all  moneys  in  the  hands,  or  to  come  into  the  hands,  of  Messrs.  Ouvry  & 
Farrar,  or  either  of  them,  for  the  personal  use,  support,  or  benefit  of  the 
respondent,  by  virtue  of  the  second  codicil  to  the  will  of  the  late  Duke  of 
Kewcaetle,  for  three  quarters'  arrears  of  alimony,  and  the  costs  of  and  incidental 
to  the  decree  for  alimony,  and  to  this  application,  and  to  the  writ  of 
sequestration. 

The  Court  granted  a  decree  nisi  for  sequestration  to  issue  as  prayed  for. 

Feb.  13. — Swahey,  Dr.,  on  behalf  of  the  trustees  appeared  to  shew  cause. 
—By  the  terms  of  the  will  the  trustees  hold  any  part  of  the  annuity  of  400L 
vhich  they  do  not  choose  to  pay  into  Lord  Thomas  Clinton's  (the  respondent's) 
own  hands,  in  trust  for  the  persons  entitled  to  the  rents  of  the  land  on  which 
it  is  secured,  and  if  anyone  but  Ix)rd  Thomas  Clinton  can  take  any  part  of  the 
4001.  it  must  be  his  assignees  in  bankruptcy. 

Tri$tram^  Dr.,  appeared  in  support  of  the  rule. — The  4001.  given  to  the 
respondent  in  the  will  of  the  late  Duke  of  Newcastle,  is  by  way  of  rent-chai^e, 
and  it  is  laid  down  in  Wilson  v.  Metcalfe  (1  Beav.  263),  that  a  rent-charge  may 
be  taken  by  sequestration.  The  sequestration  must  be  general  in  order  that 
the  tnutees  may  have  no  room  to  object.  I  presume  this  Court  will  order 
sequestration  to  issue  in  the  same  cases  as  the  Coturt  of  Chancery,  and  there 
it  issues  for  non-compliance  with  order  to  answer,  or  for  non-payment  of  money 
into  Court :  Johnson  v.  Chippendale  (2  Sim.  55) ;  Franklyn  v.  Colhoun 
a2VeB.8). 

WtLDE,  J.O.,  after  hearing  the  arguments,  made  the  rule  absolute,  and 
sequestration  was  ordered  to  issue  accordingly. 


LALLA  BUNSEEDHUR  v.  MUSSUMAT  GUNAISH  KOEB.* 

14  W.  R.  547. 

Agra— Charge  by  guardian  on  the  estate  of  hia  ward — Hindoo  law — 
Pmhase  at  an  execution  sale  set  aside — Rate  of  interest  allowed. 

India. — He  who  sets  up  a  charge  upon  a  minor's  estate,  created  in  his 
javottr  by  the  guardian,  is,  by  the  Hindoo  law,  bound  to  show  at  least  that, 
when  the  charge  was  created,  there  were  reasonable  grounds  for  believing  that 
ihe  tranaaciion  was  for  the  benefit  of  the  estate. 

The  proposition  that  no  difference  is  to  be  made  between  an  innocent 
purchaser  and  one  tainted  by  the  fraud  which  has  brought  about  the  execution 

♦  Preeent— Lord  Cheliosford,  Sir  J.  W.  Colvile,  Sir  B.  V.  WilliamB,  and  Sir  Laorenoe  Peel, 
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sale,  seems  wholly  untenable.  The  question  is,  in  the  former  case,  which  of 
two  innocent  parties  shall  suffer;  in  the  latter,  whether  he  who  has  wronged  the 
other  party  shall  be  allowed  to  enjoy  the  fruits  of  his  wrong-doing.  A  court  of 
equity  may  withhold  its  hand  in  the  one  case,  and  yet  set  aside  the  sale  with  or 
without  terms  in  the  other. 

This  was  an  appeal  from  a  decree  of  the  Court  of  Sudder  Dewanny  Adawlut 
of  the  North- Western  Provinces  at  Agra,  dated  the  20th  of  July,  1863,  which 
affirmed  a  decree  of  the  Principal  Sudder  Ameen  of  Zillah  Allahabad,  dated 
the  11th  November,  1861,  and  also  from  another  decree  of  the  same  Court, 
made  on  a  partial  review  of  the  previous  decree,  and  dated  the  dlst  of  May, 
1864.  The  suit  out  of  which  the  appeal  arose  was  brought  by  Koonwur 
Bindersee  Dutt  Singh  (whom,  though  he  has  since  died,  and  was  represented 
on  the  record  by  his  widow  and  heiress,  it  will  be  convenient  to  call  the 
respondent)  to  recover  from  the  appellant  a  talook  and  other  ancestral  property, 
with  mesne  profits. 

It  appeared  that  Sheodutt  Singh,  the  respondent's  father,  had  had  in  his 
lifetime  pecuniary  dealings  with  Seetaram  Singh,  the  appellant's  father,  and 
that  he  had  been  thereby  involved  in  a  long  course  of  litigation  with  the 
appellant. 

In  1828  Seetaram  Singh,  the  father  of  the  appellant,  had  lent,  or  agreed 
to  lend  29,500rs.  to  Sheodutt  Singh,  on  a  mortgage  of  the  ancestral  talook  now 
in  dispute.  The  talook  consisted  of  twenty-nine  villages,  and  the  mortgage  was 
to  be  a  usufructuary  mortgage,  by  way  of  lease  for  ten  years  of  the  whole  talook. 
Before  this  arrangement  was  completed,  it  turned  out  that  two  other  persons, 
named  Baijnauth  and  Bishun  Daya],  claimed  to  be  prior  mortgagees  of  part 
of  the  talook.  It  was  at  first  settled  between  Sheodutt  Singh  and  his  mort- 
gagees that  Seettaram  should  apply  part  of  the  29,500rs.  in  paying  off  Baijnauth 
and  Bishun  Dayal ;  but  it  was  ultimately  arranged  between  those  two  persons 
and  Seetaram  that  the  three  should  be  jointly  interested  in  the  mortgage,  the 
share  of  Seetaram  being  taken  to  be  17,7()0r«.  and  that  of  the  other  two  ll,800r«. 

The  instrument  of  the  27th  of  May,  1828,  by  which  this  so-called  partner- 
ship was  effected,  provided  that  if  it  should  be  deemed  advisable  thereafter  to 
dissolve  the  partnership,  the  property  should  be  divided  and  held  separately  in 
the  proportions  above  specified.  They  entered  into  possession  of  the  mortgaged 
property  in  June,  1828,  and  in  1831  dissolved  their  so-called  partnership; 
thereupon  Bishun  Dayal  and  Baijnauth  became  mortgagees  in  possession  of 
twelve,  and  Seetaram  became,  or  ought  to  have  become,  mortgagee  in  posses- 
sion of  the  remaining  seventeen,  villages  of  the  talook ;  but,  as  a  matter  of 
fact,  he  never  was  in  possession  of  five  of  these  villages,  they  having  been, 
prior  to  the  mortgage,  transferred  by  Sheodutt  Singh  to  his  wives  and  two  other 
persons. 

Seetaram  carried  on  his  general  business  in  partnership  with  one  Sheosuhai, 
and,  on  the  dissolution  of  their  partnership,  and  a  consequent  division  of  its 
assets,  this  mortgage  fell  to  the  share  of  Sheosuhai.  He  was  never,  however, 
recognised  as  mortgagee  by  Sheodutt  Singh,  nor  was  his  name  recorded  as 
mortgagee  until  after  June,  1838,  when  the  period  of  ten  years,  during  which 
the  possession  of  the  mortgage  was  to  continue,  expired.  Sheosuhai  and  the 
other  parties  then  in  possession  of  the  mortgaged  premises  retained  possession 
after  June,  1838;  they  allowed  the  (Government  revenue  to  fall  into  arrear, 
in  consequence  of  which  the  estate  was  attached,  and  let  in  farm,  for  six  years, 
to  one  Ilahee  Buksh,  by  an  assignment  of  whose  security  Torab  Ali  acquired 
the  whole  of  the  interest  as  mortgagee  (if  any)  of  Sheosuhai,  and  alro  the 
mortgage  rights  of  Baijnauth,  those  of  Bishun  Dayal  having  become  vested  in 
some  other  parties.  Torab  Ali  instituted  proceedings  on  the  mortgage  securities 
against  Sheodutt  Singh,  claiming  the  balance  alleged  to  be  due  on  them;  but 
these  proceedings,  though  successful  in  the  Court  of  First  Instance,  were 
ultimately  dismissed  by  the  Sudder  Court,  apparently  on  the  ground  that  tihe 
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mw^ge-debt  had  been  satisfied  by  the  perception  of  rents  during  the  po^ssion 
under  l&e  ten  yeani'  lease. 

In  this  state  of  things,  and  on  the  17th  June,  1842,  Sheodutt  Singh  brought 
the  first  suit  of  which  there  was  any  mention  in  the  case,  against  the  appellant 
and  his  brother  since  deceased,  as  the  sons  and  representatives  of  Seetaram 
Singh,  and  against  all  the  other  persons  who,  in  the  course  of  the  transactions 
lastly  above  stated,  had  become  interested  in  the  mortgage  securities  or  had 
been  in  possession  of  the  mor^aged  premises.  The  object  of  the  suit  was  to 
recoTer  possession  of  the  property,  on  the  double  ground  that  the  principal  and 
interest  of  the  mortgage-debt  had  been  liquidated  by  the  collections,  and  that 
the  period  for  which  the  property  had  been  mortgaged  had  expired ;  and  it  also 
claimed  a  large  sum  for  the  mesne  profits  of  the  four  years  during  which  it  was 
alleged  possession  had  been  wrongfully  retained.  Although  the  plaint  in  this 
suit  expressly  stated  that  the  principal  and  interest  of  the  mortgage-debt  had 
been  Uquidated  by  the  collections,  the  representatives  of  Seetaram  Singh  did 
not  dispute  that  allegation.  Their  defence  was  simply  that  by  reason  of  the 
assignments  to  Sheosuhai  by  Seetaram,  he  had  ceased  to  have  either  interest  or 
liability  in  the  matter.    The  course  of  the  suit  was  as  follows : — 

On  the  26th  of  June,  1848,  the  Principal  Sudder  Ameen  decreed  in  favour 
of  the  plaintiff  for  redemption  and  possession  of  the  estate  after  the  expiration 
of  the  farm,  but  non-suited  the  claim  for  mesne  profits  and  damages.  On  a 
remand  from  the  Sudder  Court,  the  same  officer,  by  a  decree  dated  the  28th  of 
November,  1843,  made  the  appellant  and  his  brother,  as  co-heirs  of  Seetaram, 
liable  jointly  with  Sheosuhai  in  the  sum  of  16,570r8.  7a.  9  as  mesne  profits  for 
the  year  1246  {a.d.  1839-40),  but  dismissed  the  claim  for  damages  for  the  years 
1247,  1248,  and  1249  b.s.  It  should  also  be  mentioned  that  he  expressly  found 
in  his  judgment  that  the  mortgage-debt  bad  been  discharged.  There  was  an 
appeal  from  this  second  decision,  and  the  Sudder  Court,  by  its  original  decree 
(HI  that  appeal,  held  that  the  appellant,  as  the  then  sole  heir  and  representative 
d  Seetaram  (his  brother  having  died) ,  was  solely  liable  to  the  plaintiff  for  the 
mesne  profits  and  damages  due  to  him;  and  that  the  sum  awarded  by  the 
principal  Sudder  Ameen  ought  to  be  increased  by  the  mesne  profits  of  the  years 
1247,  1248,  and  1249.  Their  decree  eeems  to  have  proceeded  on  the  ground 
that  Seetaram  and  his  estate  were  primarily  liable  to  the  mortgagor  for  the 
non-delivery  of  the  possession  when  it  ought  to  have  been  re-delivered ;  and 
were  accountable  for  the  mesne  profits  of  the  whole  estate,  notwithstanding 
the  transfer  to  Baijnauth,  Bishun  I)ayal,  Sheosuhai,  and  others.  The  appellant 
applied  for  and  obtained  a  review  of  this  decree  on  the  grounds  that  he  was 
improperly  charged  with  the  mesne  profits  of  the  twelve  villages  held  in  posses- 
sion by  Baijnauth  and  Bishun  Dayal ;  that  he  was  improperly  charged  with  the 
ptD&ts  of  the  five  villages  of  which,  by  reason  of  their  assignment  to  Sh^dutt's 
wives  and  others,  Seetaram  was  never  in  possession,  and  that  he  was  improperly 
charged  with  a  certain  amount  under  the  head  of  "  sayer;  "  and  he  again  raised 
the  question  that  the  effect  of  the  transfer  to  Sheosuhai  was  to  determine  the 
liability  of  Seetaram  for  the  profits  of  any  part  of  the  estate.  The  majority  of 
the  Court  decided  against  the  appellant  on  the  last  point,  and  in  his  favour  on 
the  three  others;  and  the  final  decree  was  against  him  for  the  sum  of  14,865r8. 
10 1,  being  the  amount  of  the  profits  claimed  in  respect  of  the  twelve  villages 
of  which  Seetaram  was  unquestionably  in  possession  after  the  dissolution  of 
the  so-called  partnership  between  him  and  Baijnauth  and  Bishun  Dayal.  This 
final  decree  was  dated  the  Ist  of  March,  1846.  The  appellant  satisfied  this 
judgment  by  payment  into  the  court  to  the  amount  of  26,211rs.  12a.  9;  and 
these  moneys  were  afterwards  paid  out  through  the  Mooktar  of  Sheodutt  Singh. 

The  appellant  having  thus  satisfied  this  decree,  instituted,  in  the  year 
1847,  a  suit  a^inst  Sheodutt  Singh.  His  claim  was  founded  on  the  wrong 
done  to  Seetaram  by  reason  of  his  not  getting  possession  of  the  five  villages 
assigned  to  the  wives  of  Sheodutt  Singh,  and  was  for  the  profits  of  those 
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villages  during  the  ten  years  of  the  mortgage  lease.  The  gross  amount 
claimed  was  27,12Qr3.  6a.  6  principal,  and  an  equal  sum  for  interest. 

The  proceedings  in  this  suit  are  contained  in  vol  4,  p.  60,  of  the  Sudder 
Decisions  for  the  North- Western  Provinces  (1849),  from  whidi  it  appears  that 
the  Principal  Sudder  Ameen,  on  the  31st  of  December,  1847,  decreed  in 
favour  of  the  appellant;  but  he  awarded  him  only  so  much  of  the  profits 
as  fell  within  the  period  of  twelve  years  prior  to  the  institution  of  the  suit, 
treating  the  rest  of  the  claim  as  barred  by  the  Regulation  of  Limitation. 
The  Sudder  Court,  on  appeal,  reversed  this  decree,  and,  by  its  decree,  of  the 
26th  of  March,  1849,  dismissed  the  appellant's  suit  altogether,  the  Court 
having  apparently  been  of  opinion  that  if  Seetaram  had  any  claim  for  damages 
in  respect  of  the  failiure  to  give  him  pcrasession  of  these  villages,  he  should 
have  sued  during  the  currency  of  the  lease;  and  that,  at  all  events,  his 
representative  (the  appellant)  could  not  then  maintain  that  action.  The 
appellant  obtained  leave  to  appeal  to  her  Majesty  in  council  against  this 
decree,  and  his  appeal  was  pending  in  1850,  when  the  ikramamah,  which  will 
presently  be  referred  to,  was  signed.  In  the  meantime,  in  1848,  Sheodutt 
Singh  had  brought  his  suit  against  the  appellant  for  the  profits  of  the  talook 
during  the  years  of  the  farming  lease,  which  were  not  covered  by  former 
suit,  and  had  obtained  a  judgment  for  the  sum  of  7,480rs.  4a.  9.  He  had 
also  commenced  a  third  suit  against  the  appellant  in  the  name  of  his  son, 
the  respondent,  in  respect  of  property  derived  by  the  respondent  from  his 
mother.  That  suit  was  undecided  on  the  3rd  of  July,  1849,  when  Sheodutt 
Singh  died. 

It  appeared  that  for  advances  to  carry  on  the  above  litigation  against  the 
appellant,  and  otherwise,  Sheodutt  Singh  had  become  largely  indebted  to 
another  (and  probably  rival)  capitalist,  named  Mohun  Lall.  At  the  time  of 
Sheodutt's  death  his  only  son  and  heir  (the  respondent)  was  but  four  years 
old,  and  his  step-mother,  Goolab  Koonwiur,  became  his  guardian.  In 
February,  1850,  a  negotiation  took  place  between  that  lady  and  the  appellant, 
which  resulted  in  her  executing  to  him,  on  the  17th  day  of  that  month,  an 
ikramamah  or  deed  of  compromise  (the  provisions  of  which  are  sufficiently 
stated  in  the  judgment),  by  which  she,  amongst  other  things  charged  the 
minor's  estate  with  the  payment  of  a  sum  of  27,000r«.  to  the  appellant,  and 
undertook  to  prosecute  certain  claims  against  Mohun  Lall,  the  appellant 
undertaking  to  advance  money  on  certain  terms  for  that  purpose,  as  also  for 
the  purpose  of  resisting  the  claims  which  Mohun  Lall  was  prosecuting  against 
the  estate.  In  February,  1851,  Mohim  Lall  having  obtained  ju^ment  against  the 
estate  for  26,986r8.  15a.  4,  and  taken  out  execution  thereon,  had  advertised 
the  property  now  in  dispute  for  sale  on  the  20th  of  that  month.  To  prevent 
this  sale  the  appellant  advanced  the  amount  of  the  judgment-debt;  and  on 
the  19th  of  February  commenced  a  suit  against  Goolab  Koonwur,  as  the 
guardian  of  the  respondent,  in  which  he  claimed  as  due  to  him  from  the  estate 
Ist,  the  amount  of  that  advance;  2nd,  the  sum  of  27,000r«.,  which  was 
stipulated  by  the  ikrar  to  be  paid  to  him;  and,  3rd,  a  further  sum  of 
l,354r8.  la.  9,  alleged  to  have  been  advanced  for  the  purposes  of  the  proceed- 
ings against  Mohun  Lall;  making  in  all  the  sum  of  55,341rs.  la.  1.  On  the 
following  day  the  guardian,  as  defendant,  filed  a  confession  of  judgment, 
admitting  the  whole  amoimt  claimed  to  be  due,  undertaking  to  pay  it  by 
annual  instalments  of  7,000rs.,  reciting  the  ikrar  and  the  advance  of  the 
26,986r8.  15a.  4 ;  hypothecating  the  minor's  estate  as  a  security  for  the  whole 
amount  admitted  to  be  due ;  and  providing  that,  in  the  event  of  any  failure 
in  the  payment  of  the  annual  instalments,  the  appellant  should  be  at  hberty 
to  take  out  execution  against  the  hypothecated  property  for  the  whole  amount 
of  his  judgment-debt  with  interest.  It  was  stipulated,  however,  that  the 
27,000r«.  should  bear  no  interest,  and  that  the  rate  of  interest  on  the  rest  of 
the  debt  should  be  6  per  cent. 

The  instalments  were  not  paid,  and,  in  1853,  the  appellant  took  out 
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exeouiion  on  the  judgment  confessed  for  the  sum  of  70,168r«.  la.  11,  put 
up  the  property  tot  sale  under  that  ezeoution,  and,  on  the  20th  June,  1868, 
purchased  it  himself  for  6i,685r8.  In  consequence,  however,  of  a  mortgage 
on  the  talook,  which  was  held  by  Mohxm  LaU,  and  gave  rise  to  a  protracted 
litigation,  he  did  not  obtain  possession  of  that  portion  the  property  purchased 
until  the  year  1860. 

The  respondent  attained  his  majority  in  December,  1860,  and  commenced 
this  suit  on  the  22nd  of  July,  1861.  By  his  plaint  he  impeached  as  invalid 
and  collusive  the  ikrar,  the  cognovit  or  judgment  by  confession,  and  the 
execution  sale.  The  Principal  Sudder  Ameen  of  Zillah  AUahhabad  made  a 
decree  in  his  favour  on  the  11th  of  November,  1861,  awarding  him  possession 
of  the  property  sued  for,  with  36,470r8.  11a.  6  for  mesne  profits  and  damages, 
but  allowing  the  appellant  to  set  off  against  this  sum  the  %\im  of  28,418r8. 
3a.  10,  which  was  compounded  of  the  before-mentioned  items  of  26,986r8. 
Ifia.  4,  and  l,354r«.  la.  9. 

On  appeal,  the  Sudder  Court  of  Agra,  by  its  decree  of  the  20th  of  July, 
1863,  generally  affirmed  this  decree,  but  reduced  the  damages  awarded  by  an 
allowance  of  5  per  cent,  for  the  coat  of  collection  and  management,  and  by 
tbe  sum  paid  for  income  tax ;  and  also  reduced  the  deduction  or  set  off 
allowed  to  the  appellant  by  the  item  of  l,354r8.  la.  9.  And  by  its  decree 
of  the  Slst  of  May,  1864,  made  on  an  application  for  review  of  judgment, 
the  same  Court  modified  its  own  decree  by  allowing  the  appellant  interest 
on  the  principal  sxim  of  26,086r«.  15a.  4,  which  was  to  be  deducted  by  him, 
at  the  rate  of  6  per  cent.  The  present  appeal  was  brought  against  t^ese 
three  decrees. 

FoTsyth,  Q.C.,  Pontifex,  and  MelvUl,  for  the  appellant. 

Sir  B.  Palmer,  A.Q.,  and  Lsitfc,  for  the  respondent. 

Sir  J.  W.  CoLViLE  now  delivered  judgment  (after  stating  the  facts  as 
above). — The  first  and  principal  question  that  arises  upon  the  present  appeal 
is,  whether  the  ikrar  of  the  17th  of  February,  1850,  which  was  executed  by 
his  guardian  during  his  minority,  is  binding  upon  the  respondent.  In  dealing 
with  this  question  we  have  no  difficulty  about  the  ratio  decidendi,  since  it  is 
admitted  that  the  principles  which  govern  it  have  been  authoritatively  laid 
down  in  Hie  case  of  Hunoomanpersad  Pandy,  (6  Moo.  I.  Ap.  423).  It  is  there 
said,  "  the  power  of  the  manager  for  an  infant  heir  to  charge  an  estate  not 
his  own,  is,  under  the  Hindoo  law,  a  limited  and  qualified  power.  It  can 
only  be  exercised  rightly  in  a  case  of  need,  or  for  the  benefit  of  the  estate. 
The  actual  pressure  on  the  estate,  the  danger  to  be  averted,  or  the  benefit 
to  be  conferred  upon  it  in  the  particular  instance,  is  the  thing  to  be  regarded." 
And,  again,  "  The  lender  is  bound  to  inquire  into  the  necessity  for  the  loan 
and  to  satisfy  himself,  as  well  as  he  can,  with  reference  to  the  parties  with 
whom  he  is  dealing,  that  the  manager  is  acting  in  the  particular  instance  for 
the  benefit  of  the  estate."  It  follows,  from  the  passages  above  cited  and 
from  the  rest  of  this  judgment,  that  he  who  sets  up  a  charge  upon  a  minor's 
estate,  created  in  his  favoiur  by  the  guardian,  is  bound  to  show,  at  least,  that 
the  manager  is  acting  in  the  particular  instance  for  the  benefit  of  the  estate." 
It  follows,  from  the  passages  above  cited  and  from  the  rest  of  this  judgment, 
that  he  who  sets  up  a  charge  upon  a  minor's  estate,  created  in  his  favour  by 
the  guardian,  is  bound  to  show,  at  least,  that  when  the  charge  was  so  created 
there  were  reasonable  grounds  for  believing  that  the  transaction  was  for  the 
benefit  of  the  estate.  The  learned  counsel  for  the  appellant  have  not  ventiu^d 
to  contend  that  the  stipulations  of  the  instrument  to  which  these  principles 
have  now  to  be  applied,  were,  upon  the  face  of  them,  beneficial  to  the 
respondent's  estate.  Their  arguments  have  been  directed  to  show  that  the 
whole  transaction  might  be  justified  by  a  consideration  of  the  circumstances 
in  which  the  parties  stood,  and  of  the  nature  of  the  litigation  in  which 
Sheodutt  Singh  had  in  his  lifetime  been  engaged.    It  becomes  necessary. 
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therefore,  to  review,  as  briefly  as  may  be,  the  very  tedious  and  intricate 
history  of  that  litigation.  {His  Lordship  here  proceeded  to  review  the  hiatocy 
of  that  litigation,  the  subBtance  of  which  has  been  set  out  above.  ] 

Heuce,  at  the  date  of  the  ikramamah,  the  position  of  the  appellant  and 
the  respondent's  guardian  with  reference  to  the  antecedent  litigation  was 
this: — The  appellant  had  been  decreed  to  pay,  and  had  paid,  26,211r«.  12a.  9, 
in  respect  of  the  final  decree  of  1846.  By  the  decree  of  1848  he  had  been 
found  liable  to  pay,  but  had  not  paid,  7,480r«.  4a.  9  with  (probably)  interests 
and  costs.  Another  suit  was  pending  against  him,  but  had  not  been  decided. 
On  the  other  hand  he  had  brought  a  suit  to  enforce  a  claim  for  upwards  of 
fiO,00Or«.  against  the  estate  of  Sheodutt  Singh.  But  this  claim  had  been  only 
partially  decreed  in  his  favour  by  the  Zillah  Court,  had  been  wholly  dismissed 
by  the  Sudder  Court,  and  was  the  subject  of  an  appeal  to  England.  "ITiis 
being  the  position  of  the  parties,  what  were  the  provisions  of  the  ikramamah 
which  the  guardian  was  induced  to  sign?  The  first  clause,  after  stating  that 
the  appellant  had  been  unjustly  made  to  suffer  the  losses  which  he  had 
sustained,  by  reason  of  Sheodutt  Singh's  first  suit,  partly  in  order  to  compen- 
sate him  for  such  losses,  and  partly  in  order  to  induce  htm  to  abandon  the 
appeal  in  his  own  suit,  made  the  estate  liable  to  pay  him  27,000r«.  without 
interest.  This  clause  was  obviously  against  the  minor's  interest,  in  so  far 
as  it  re-opened  the  questions  closed  by  the  final  decree  of  the  first  of  March, 
1846;  admitted  the  injustice  of  the  claim  on  which  it  was  foimded,  and  gave 
compensation  to  the  appellant  for  the  loss  which  it  had  inflicted  upon  him. 
It  is  contended,  however,  that  the  success  of  the  appeal  was  so  probable, 
and  the  consequences  of  that  success  were  so  serious,  that  the  guardian  was 
justified  in  spending  27,000r8.  to  avert  that  danger  from  the  estate.  This 
is  the  point  which  has  been  most  laboured  at  the  bar,  but  their  Lordships 
can  find  in  the  facts  before  them  no  reasonable  grounds  for  such  a  conclusion. 
In  the  course  of  their  ii^nious  argument,  the  learned  coimsel  for  the 
appellant  were  almost  constrained  to  admit  that  the  particular  action  was 
misconceived,  inasmuch  as  it  was  brought  to  recover  the  mesne  profits  of 
certain  villages  of  which  ex  concessis,  the  defendant  had  not  been  in  posses- 
sion. They  were  further  obliged  to  admit  that,  under  Regulation  XXXIV. 
of  1803,  the  interest  of  the  holder  of  a  usufructuary  mortgage  in  the  property 
would  cease  on  the  liquidation  by  the  usufruct  of  the  principal  and  interest 
of  his  debt ;  and,  consequently,  that  in  any  action  founded  on  the  breach 
of  the  agreement,  express  or  implied,  to  give  possession  of  the  five  villages, 
it  was  essential  to  allege  and  prove  that,  by  reason  of  the  non-delivery  of  such 
possession,  something  still  remained  due  on  the  mortgage.  Their  Lordships 
have  extreme  difficulty  in  seeing  how  such  a  suit  could  have  been  maintained 
by  the  appellant;  since,  in  the  first  suit  of  Sheodutt  Singh  against  him,  it 
had  been  alleged  and  proved  as  a  fact  that  the  mortgaged  debt  had  been 
fully  discharged;  and  he,  instead  of  taking  issue  on  that  allegation,  had  sought 
to  escape  liability  by  showing  that,  by  reason  of  Seetaram's  assignment  to 
Sheosuhai,  he  had  no  interest  whatever  in  the  mortgage.  But,  assuming 
that  he  might  have  maintained  such  a  suit,  they  have  to  observe  that  it 
would  have  been  founded  on  a  cause  of  action  different  from  that  on  which 
the  suit  actually  brought  proceeded;  and  that  it  is  not  to  be  supposed  that, 
if  the  appeal  had  come  here,  this  committee  would  have  taken  the  unpre- 
cedented course  suggested  by  Mr.  Pontifex,  of  reversing  a  decree  that  had 
dismissed  a  suit  improperly  conceived,  and  of  remanding  the  cause  in  order 
that  it  might  be  moulded  into  a  suit  of  an  entirely  different  character.  To 
their  Lordships  it  appears  that  the  appeal  occasioned  no  such  danger  to  the 
minor's  estate;  and  that  there  are  no  grounds  for  saying  that  the  stipulations 
of  the  1st  clause,  so  favourable  to  the  appellant,  were  for  the  benefit  of  the 
minor,  or  could  have  been  reasonably  supposed  to  be  so.  The  3rd  clause 
appears  to  their  Lordships  to  be  of  the  same  character.  No  plausible  reasons 
have  been  assigned  why  the  guardian  should  embark  in  an  expensive  litigation 
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in  order  to  recover  back  from  Mohun  Lall  sums  for  which  he  would  necessarily 
have  io  account  in  the  general  account  then  open,  and  unsettled  between  him 
and  the  estate ;  or  why,  in  consideration  of  advances  for  the  purposes  of  that 
Utigation,  she  should  agree  to  divide  with  the  appellant  moneys  which,  if 
reeoTered,  would  belong  to  the  minor's  estate.  The  latter  objection  affects 
also  the  7th  clause. 

There  is  a  conflict  of  evidence  concerning  the  alleged  payment  of  the 
sum  of  7,480r«.  la.  9,  mentioned  in  the  4th  clause.  The  oral  evidence  to 
negative  the  payment  is  undoubtedly  very  loose  and  unsatisfactory,  and  the 
gomastah  of  the  appellant  has  given  some  evidence  of  the  fact  of  payment, 
vrhich  he  corroborated  by  the  production  of  an  entry  in  the  appellant's  books. 
On  the  other  hand,  it  is  remarkable  that  the  appellant,  though  examined  as 
a  witness  on  other  points,  did  not  depose  to  this  payment;  and  the  circum- 
stance that  the  claim  in  respect  of  which  this  sum  had  been  decreed,  was  of 
precisely  the  same  character  as  those  which  the  first  clause  of  the  document 
had  pronounced  to  be  unjust,  tends  to  justify  the  conclusion  of  the  Courts 
below,  that  this  clause  was,  under  colour  of  an  admission  of  a  payment  that 
was  never  made — the  release  of  a  judgment-debt  to  the  prejudice  of  a  minor's 
estate.  Their  Lordships  do  not  think  it  is  necessary  to  decide  the  question 
whether  this  payment  was  really  made.  If  it  was  not  made,  the  clause,  no 
doubt,  affords  another  strong  argument  against  the  validity  of  the  ikrar;  but 
if,  it  was  made.  It  would  not  in  any  degree  cure  the  other  defects  of  that 
instmment,  which  would  have  to  be  considered  as  if  this  clause  were  not 
inserted  in  it.  The  5th  clause  seems  to  imply  the  abandonment  of  the  suit 
pending  at  the  date  of  Sheodutt  Singh's  death.  It  was  therefore  also  to  the 
prejudice  of  the  estate.  If  the  above-stated  view  of  the  particular  clauses 
of  the  ikrar  be  correct,  the  only  ground  on  which  the  instrument  can  be 
supported  is,  that  the  transaction,  as  a  whole,  was  for  the  benefit  of  the 
estate,  because  the  necessity  for  obtaining  the  pecuniary  assistance  of  the 
appellant  was  so  ui^ent  that  the  guardian  was  justified  in  submitting  to  the 
extraordinary  and  usurious  terms  on  which  it  was  to  be  given.  There  is  no 
proof  of  such  a  necessity;  and  it  might  be  sufficient  for  the  purposes  of  this 
appeal  to  say  that,  in  their  Lordships'  judgment,  the  appellant  has  wholly 
failed  to  relieve  himself  of  the  burden  which  the  law  casts  upon  him  of 
showing  that  he  had  good  grounds  for  supposing  that  this  transaction  was 
for  the  benefit  of  the  estate. 

Their  Lordships,  however,  are  disposed  to  go  further,  and  to  say  that 
the  Courts  below  were  warranted  in  imputing  the  character  of  fraudulent 
contrivance  to  this  transaction.  The  negotiation  out  of  which  it  sprang  was 
one  between  a  Purdah  woman,  acting  as  the  guardian  and  manager  of  an 
infant's  estate,  and  a  keen  man  of  business,  at  that  time  a  debtor  to  the 
estate.  She  is  induced  to  sign  an  instrument  which  transforms  the  debtor 
rato  a  creditor,  and  heavily  burthens  her  ward's  property,  without  considera- 
tion, except  the  merely  colourable  one  of  the  abandonment  of  the  appeal, 
and  the  promise  of  future  advances  for  the  purpose  of  litigation,  of  which 
a  portion,  at  least,  was  neither  necessary  nor  prudent;  of  litigation  which,  if 
unsuccessful,  would  be  ruinous  to  the  estate,  and,  if  successful,  was  to  result 
m  a  division  of  spoils  absolutely  incompatible  with  her  duty  as  guardian. 
It  is  not  shown  that,  in  coming  to  this  agreement,  she  had  the  assistance 
of  proper  or  independent  advisers.  On  the  other  hand,  it  is  not  shown 
sffirmatively  by  what  practice  (if  any),  upon  her  ignorance  or  her  fears,  she 
may  have  been  induced  to  execute  the  document.  She  may  or  she  may  not 
have  been  fully  informed  as  to  what  she  was  doing.  But  whether  she  was 
herself  defrauded,  or  whether  she  acted  in  collusion  with  the  appellant,  the 
transaction  was  in  either  case  a  fraud  upon  the  respondent. 

It  has,  however,  been  strongly  urged  that  this  finding  of  the  invalidity 
of  the  ikrar  is  not  fatal  to  the  title  of  the  appellant,  as  purchaser,  at  the 
execution  sale.   It  has  been  contended  that  his  rights  are  identical  with  those 
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which  a  stranger  purchasing  at  the  same  sale  would  have  had;  that  the 

execution  was  good,  at  least,  to  the  extent  of  ihe  26,987r8.,  advanced  to  save 
the  property  from  sale  at  the  suit  of  Mohun  Latl ;  and  that  the  rights  of  the 
respondent  against  the  appellant,  taking  them  at  their  highest,  are  limited 
to  the  recovery  of  the  difference  between  the  last-mentioned  sum  and  the 
price  bid  at  the  execution  sale.  Another  argument  in  favour  of  this  conclusion 
was,  that  the  respondent  had  not  really  been  injured  by  the  sale  of  his 
ancestral  property  under  this  execution,  because  he  would  equally  have  lost 
it  if  it  had  been  sold  at  l^e  suit  of  Mohun  Lall.  As  to  the  latter  a»u- 
ment,  it  seems  sufficient  to  observe  that  we  have  to  deal  with  the  rights 
of  the  parties  in  the  events  that  have  happened,  not  in  those  that  might 
have  happened;  that  the  salvation  of  the  property  by  other  means  from  the 
sale  at  Mohun  Lall's  suit  was  not  absolutely  impossible;  and  that,  in  any 
case,  an  execution  for  26,987ra.  is  less  formidable  than  one  for  upwards  of 
70,000rs.  Again,  it  is  to  be  observed  that,  if  the  respondent  has  been  wronged 
by  the  sale  of  his  property  at  the  suit  of  the  appellant,  the  relief  suggested 
falls  very  far  short  of  an  adequate  remedy  for  that  wrong.  The  property  of 
which  he  has  been  deprived  was  anc^tral;  and  the  feeling  on  the  subject 
of  ancestral  property  is  so  strong  in  those  provinces,  that  the  policy  of  allowing 
it  to  be  taken  in  execution,  and  sold  under  judicial  sales,  has  been  seriously 
questioned.  And  even  if  no  account  is  to  be  taken  of  that  feeling,  it  is 
notorious  that  landed  property,  when  sold  under  an  execution,  rarely,  if 
ever,  realises  its  full  value.  It  follows,  therefore,  that  to  restore  the  property 
to  the  respondent,  on  the  terms  of  paying  to  the  appellant  what  may  be  justly 
due  to  him,  is  far  more  equitable  than  the  proposed  limitation  of  his  remedy 
to  the  surplus  proceeds  of  the  sale;  and  the  only  question  is  whether  the  sale 
has  interposed  an  effectual  bar  to  the  application  of  the  more  appropriate 
equity. 

Their  Lordships  concur  with  the  learned  judges  of  the  Sudder  Court  in 
dissenting  from  the  authority  of  the  case  stated  to  have  been  decided  in 
1847,  by  two  out  of  three  of  the  then  judges  of  the  Sudder  Court  of  the 
North-Westem  Provinces.  The  proposition  that  no  difference  is  to  be  made 
between  an  innocent  purchaser  and  one  tainted  by  the  fraud  which  has  brought 
about  the  execution  sale  seems  to  them  to  be  wholly  untenable.  The  question 
is,  in  the  former  case,  which  of  two  innocent  parties  shall  suffer;  in  the  latter 
whether  he  who  has  wronged  the  other  party  shall  be  allowed  to  enjoy  ihe 
fruits  of  his  wrong-doing.  A  Court  exercising  equitable  jurisdiction  may 
withhold  its  hand  in  the  one  case,  and  yet  set  aside  the  sale  with  or  without 
terms  in  the  other.  In  the  present  case  the  judgment  by  cognovit,  the 
execution,  and  the  sale,  are  all  tainted  with  the  fraud  which  entered  into 
the  original  transaction,  the  execution  of  the  ikrar.  All  are  parts  of  the 
contrivance  by  which  the  respondent  has  been  deprived  of  his  property,  and 
Uie  appellant  has  acquired  it.  Their  Lordships,  Uierefore,  are  of  opinion  that 
both  the  courts  below  were  right  in  decreeing  that  possession  of  f^e  property 
should  be  restored  to  the  respondent.  In  considering  on  what  terms  this 
should  he  done,  their  Lordships  concur  with  the  Sudder  Court  in  thinking 
that  the  only  principal  sum  for  which  the  appellant  was  entitled  to  receive 
credit  was  the  26,987r«.  That  he  had  no  title  to  the  27,000r8.  follows 
obviously  from  what  has  been  already  said.  Nor  has  he,  in  their  Lordships' 
opinion,  shown  any  better  title  to  the  l,354r«.  That  sum  had  been  advanced 
for  costs  for  the  litigation  in  which  he  involved  the  guardian  imder  the 
3rd  clause  of  the  ikrar.  Of  that  litigation,  if  it  had  been  successful,  he  would 
have  had  half  the  fruits.  It  was  unsuccessful.  He  cannot  be  allowed  to 
carry  on  this  kind  of  speculation  at  the  risk  and  costs  of  an  infant's  estate. 

The  only  remaining  point — and  it  is  one  on  which  their  Lordships  have 
felt  some  difficulty — is  the  rate  of  interest  to  be  allowed  on  the  26,987r«. 
The  Attorney-General  has  insisted  that  it  was  a  favour  to  the  appellant,  in 
the  circumstances,  to  give  him  any  interest  at  all  on  that  sum ;  that  the  rate 
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was  in  the  dUicretion  of  the  Court  below;  and  that  their  Lordships  should 
not  interfere  with  that  discretion.  On  the  other  side  it  has  been  argued  that 
the  rate  ought  to  be  twelve  per  cent.,  such  being  the  current  rate  of  interest, 
and  that  which  the  judgment  debt  of  Mohun  LaU  would  naturally  have  carried. 
The  contention  below  on  the  hearing  of  the  application  for  a  review  was  that 
the  rate  should  be  six  per  cent.,  or  the  contract  rate,  as  shown  by  the 
confession  of  judgment.  Their  Lordships  have  come  to  the  conclusion  that 
the  third  course  is  that  which  should  be  adopted.  If  interest  was  to  be 
allowed  at  all — and  they  think  the  Court  below  was  right  in  allowing  it — the 
rat-e  should  be  fixed  according  to  some  principle,  not  according  to  the  arbitrary 
discretion  of  the  judges.  On  the  other  hand,  the  appellant  has  no  right  to 
(Kxnplain  if  be  receives  interest  at  the  rate  for  which  he  stipulated  when  he 
made  the  advance.  It  may  be  true  that  he  would  not  have  advanced  his 
money  on  terms  so  favourable  to  the  estate  if  he  had  not  had  in  view  the 
corrupt  advantages  for  which  he  had  stipulated  in  the  ikrar.  But  there  ia 
no  reason  why  the  Coiuii,  because  it  will  not  let  him  reap  the  benefit  of  those 
improper  stipulations,  should  make  a  new  contract  for  him  in  respect  of  this 
particular  advance. 

On  the  whole,  then,  their  Lordships  will  humbly  recommend  to  her 
Majesty  that  the  decree  of  the  Sudder  Court  be  modified  by  the  allowance 
of  interest  on  the  26,987r8.  at  the  rate  of  six  per  cent,  instead  of  that  of 
five  per  cent,  per  annum,  but  that  in  all  other  respects  that  decree  be  affirmed 
Tith  costs,  ^ey  do  not  think  that  so  slight  a  modifioaticm  ought  to  deprive 
the  respondent  of  the  coats  of  this  appeal. 

Decree  affirmed  aa  modified. 


Cranwobth,  L.C,  March  24,  1866. 
Re  TOLHAUSEN'S  PATENT. 
14  W.  R.  651. 
Patent — Sealing — Prior  user — Evidence. 

Patent. — In  a  case  where  there  was  but  one  affidavit  distinctly  swearing 
to  public  use  and  sale  of  an  alleged  invention  prior  to  the  date  of  the  application 
for  a  patenif  the  Qreat  Seal  wat  ordered  to  be  affixed  to  the  patent. 

This  was  a  petition  tiiat  the  Great  Seal  might  be  affixed  to  the  petitioner's 
patent,  as  of  the  7th  September,  1865,  notwil^tanding  the  objections  on  the 
part  of  the  opposer,  and  that,  if  necessary,  the  time  of  provisional  protection 
might  be  extended. 

The  original  petition  was  presented  on  the  7th  September,  1866,  and 
provisional  protection  was  granted  on  that  day.  The  petitioner  gave  notice 
to  proceed  on  the  8th  November,  and  objections  were,  on  the  5th  December, 
1866,  lodged  by  Mr.  Nottage,  the  opposer,  to  the  effect  that  the  invention 
was  not  new  at  the  date  of  the  application.  The  matter  was,  on  the  7th 
December,  referred  to  the  Attorney-General,  and  he,  on  the  21st  February, 
1866,  gave  permission  to  the  petitioner  to  proceed.  Before,  however,  the 
patent  could  be  sealed,  further  objections  were  lodged  by  Nottage,  to  the 
affect  that  the  alleged  inventi<xi  had  been  publicly  used  and  sold  before  the 
date  of  the  application.  The  person  alleged  to  have  sold  them,  however, 
made  no  affidavit  on  the  point.  The  provisional  protection  expired  on  the 
7th  March,  and  the  present  petition  was  presented  on  the  3rd  March. 
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The  alleged  iDvention  was  a  Bpeoira  of  firework  oomnKml;  known  aa 

Pharaoh's  Serpents." 

Willcock,  Q.C.  for  the  petitioner. 

McGregor,  for  the  opposer,  urged  that  there  had  been  delay  on  the  part 
of  the  petitioner,  and  relied  on  the  evidence  which  was  produced  of  prior 
public  sole.  He  also  read  passages  from  works  on  chemistry  to  show  that 
the  substance  of  which  the  alleged  invention  was  compoBed  was  well  known 
to  chemists  long  before  the  application,  and  argued  that  there  was  no  novelty 
except  in  the  name  of  "  Pharaoh's  Serpents." 

WiUcock,  Q.C,  in  reply. 

The  Lord  Chancellor  said  that  however  absurd  it  nught  seem  to  affix 
the  Great  Seal  to  a  patent  for  such  a  trivial  matter  as  the  present  invention, 
yet,  as  there  was  only  one  affidavit  distinctly  swearing  to  public  sale  prior 
to  the  date  of  the  application,  and  that  was  not  corroborated  by  the  person 
alleged  to  have  sold  the  goods,  he  could  not  refuse  to  affix  the  Great  Seal. 
If  the  alleged  invention  should  turn  out  not  to  be  new,  the  matter  could  be 
set  right  in  another  way. 


EoMiLLV,  M.E.,  March  3,  1866. 
DICKSON  V.  HOOK. 
14  W.  E.  552. 

Settlement — Separate  use  of  wife — Restraint  on  anticipation — Advances 
by  trustees — Liability. 

Husband  and  Wife. — A  married  woman,  restrained  from  anticipation, 
cannot  agree  to  release  her  trustees  from  liability  incurred  by  their  disregard 

of  that  restraint. 

This  suit,  which  has  stood  over  from  time  to  time  since  the  year  1855» 
was  instituted  against  the  trustees  of  a  settlement  by  a  married  woman,  to 
obtain  the  replacement  of  trust  funds  which  had  been  improperly  dealt  with 
by  them. 

By  a  settlement,  made  on  the  marriage  of  a  lady,  the  sum  of  10,0001. 
was  settled  upon  certain  trusts  for  her  separate  use,  without  power  of  anticipa- 
tion. The  trustees  of  the  settlement,  at  the  request  of  the  lady  and  her 
husband,  had  from  time  to  time  advanced  money  from  the  corpus  of  the  fund, 
for  the  husband's  benefit. 

Subsequently  the  lady,  by  her  next  friend,  filed  a  bill,  alleging  mismanage- 
ment of  the  trust  fund  of  the  settlement,  and  seeking  to  have  so  much  of 
the  fund  as  had  been  improperly  dealt  with  by  the  trustees  replaced. 

She  submitted  to  have  so  much  of  the  fund  as  should  have  been  advanced 
to  her  husband  witli  her  consent  allowed  to  the  trustees. 

BaggaUay,  Q.C,  and  Waller,  for  the  plaintiff. 

Selwyn,  Q.C,  and  Roxburgh,  for  the  defendant  Hook,  contended  that 
the  plaintiff  had,  by  her  bill,  precluded  herself  from  requiring  the  replacement 
of  any  moneys  advanced  by  the  trustees  to  her  husband;  and  the  liability  of 
a  trustee  would  not  extend  to  any  improper  dealing  which  might  have  taken 
place  before  his  appointment. 

Jessel,  Q.C,  Wickens,  and  Southgate,  Q.C,  for  other  defendants. 

Lord  Bomilly,  M.K. — To  allow  the  trustees  to  avail  themselves  of  the 
wife's  submission  to  allow  the  sums  advanced  to  her  husband,  would  be  to 
disregard  the  clause  in  restraint  of  anticipation.  The  trustees  were  bound 
to  know  whether  they  were  acting  within  their  powers.  There  must  be  an 
order  for  an  inquiry  as  to  the  state  of  the  trust  funds,  and  a  direction  that 
the  trustees  shall  replace  what  may  be  found  due  from  them  respectively. 
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BoHiLLT,  M.B..  March  7,  8,  1866. 

SHARP  V.  WRIGHT. 

14  W.  B.  6S2;  L.  B.  1  Eq.  684;  14  L.  T.  246. 

See,  In  re  Metropolitan  Coal  Conaumers'  Association;  Qrieb's  Case,  [1890] 
£.  B.  A.;  S9  L.  J.  Ch.  532  ;  46  Gh.  D.  606  ;  62  L.  T.  561; 
88  W.  B.  462  (Ch.  B.). 

Beoeiver — Copies  of  aecountt. 

Receiver. — Where  the  plaintiff  and  the  receiver  appointed  in  a  suit  appear 
by  the  same  solicitor  only  one  copy  of  the  receiver's  account  will  be  aUowed 
on  iaauition. 

In  this  case  a  Bolicitor,  who  acted  both  for  the  plaintifi  in  the  suit  and  for 
a  receiver  appointed  by  the  Court,  claimed  to  be  allowed  the  costs  of  two 
oopies  of  the  accounts.  In  passing  five  of  the  receiver's  accounts,  the  Chief 
Clerk  had  aUowed  a  charge  for  making  a  copy  of  each  account  for  the 
plaintiffs.  On  the  sixth  account  being  passed  an  objection  to  the  allowance 
of  such  charge  was  made  by  certain  parties  interested  in  ihe  estate,  who  had 
obtained  leave  to  attend  the  prooeedingSf  on  the  ground  that  the  same  solicitors 
appeared  for  the  plaintiffs  and  the  receiver. 

A  question  had  also  been  raised  as  to  whether  it  was  the  practice  of  the 
taxing  masters,  where  the  same  solicitor  is  concerned  for  both  the  plaintiff  and 
defendant,  to  allow  copies  to  be  taken  by  either  party  of  documents  brought 
into  chambers  by  the  other  side :  a  change  of  this  nature  having  been  allowed 
by  one  of  the  taxing  masters  in  this  case. 

The  Master  of  the  EoUs  had  referred  to  the  taxing  masters  {other  than 
one  appealed  from)  on  the  above  questions,  and  they  had  reported  to  his 
Lordship  in  effect  that,  although  the  costs  of  receivers'  accounts  so  seldom 
came  into  their  office  that  it  could  not  be  said  that  there  was  any  express 
practice  relating  thereto,  still  they  could  not  discover  any  reason  for  excepting 
such  accounts  from  the  general  rule,  that  a  solicitor  concerned  for  two  or 
more  parties  is  not  allowed  to  charge  for  supplying  himself  with  copies  of 
documents  prepared  by  himself,  and  that,  therefore,  a  charge  for  a  copy  of 
the  receiver's  accoimt  for  the  plaintiff,  the  same  solicitor  being  concerned  for 
the  receiver,  ought  not  to  be  aUowed;  and  that  it  was  not  the  practice  in 
taxing  the  costs  of  a  suit,  where  the  same  solicitor  was  concerned  for  plaintiff 
and  defendant,  to  allow  copies  to  be  taken  by  either  party  of  documents 
brought  into  chambers  by  the  other  side,  a  rule  to  which  no  exception  could 
be  pointed  out. 

Jessell,  Q.C.,  and  Smart,  now  contended  that  though  the  rule  where  the 
same  solicitor  appears  for  plaintiff  and  defendant  was  as  above  stated,  this 
practice  had  not  been  followed  in  the  case  of  a  receiver;  and  that  as  the 
pl&intiff  might  change  his  solicitor,  it  was  important  that  he  should  have  a 
separate  copy  of  the  receiver's  accounts. 

Swanaton,  who  opposed,  was  not  called  on. 

Lord  Bomilly,  M.B. — The  question  is  whether  a  solicitor  may  be  paid 
for  making  cc^ies  of  any  documents  which  were  not  required  for  the  service 
of  his  clients?  A  soHcitor  might,  if  the  question  were  answered  in  the 
affirmative,  be  paid  for  making  copies  of  documents  in  his  possession,  which 
oopies  he  did  not  mean  to  use,  and  which,  in  fact,  would  in  all  probability  never 
be  made.  Only  one  copy  of  the  receiver's  account  would  be  allowed:  the 
charge  which  had  been  aUowed  in  taking  the  sixth  account  to  be  deducted  in 
taking  tiie  next  account.  The  costs  of  this  application  to  be  costs  in  the 
cause. 
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BoHiLLT,  M.B..  March  IS,  1866. 
in  re  CONSTANTINOPLE  AND  ALEXANDBIA  HOTELS  COMPANY. 

14  W.  B.  553. 

Winding-up  order — Creditor  of  company — ProdueUon  of  dooument$ — 
15  &  16  Vict.  c.  86.  8.  18— Order. 

Company. — A  creditoT  must  produce  documents  relating  to  kU  claim 
againat  a  company  being  wound  up  by  the  Court,  or  his  claim  wiU  be 
peremptorily  disallowed. 

This  was  a  question  arising  in  a  winding  up  of  the  above  company,  in 
the  course  of  being  carried  out  in  chambers. 

Bevir,  on  behalf  of  the  company,  asked  that  certain  creditors  who  had 
made  claims  against  the  company  in  chambers  might  produce  the  documents 
under  which  they  claimed. 

Locock  Webb,  for  the  claimants,  objected  to  produce  the  documents. 

Lord  Bomilly,  M.B. — ^No  person  can  come  in  to  prove  a  debt  against  a 
company  which  is  being  wound  up  under  the  order  of  the  Court,  without 
producing  all  documents  which  he  would  have  to  produce  under  the 
16th  section  of  ttie  Chancery  Am«idment  Act,  15  &  16  Vict.  c.  86.  The 
creditors  who  object  to  produce  the  documents  asked  for  must  produce  tiie 
same,  or  they  will  not  be  allowed  to  proceed  in  establishing  their  respective 
claims. 


Wood,  V.C,  March  7,  1866. 

TBINDEB  V.  TBINDBE. 

14  W.  B.  667;  L.  B.  1  Bq.  695. 

Explained,  Beahan  v.  Beahan,  1869,  Ir.  B.  3  Eq.  427  (M.E.).  Distinguished, 
Mornce  v.  Aylmer,  [1875]  B.  B.  A.;  44  L.  J,  Ch.  212;  L.  B.  10  Oh.  148; 
31  L.  T.  660  ;  28  W.  B.  221  (L.C.  &  L.  J.):  affirmed,  [1876]  E.  B.  A.; 
45  L.  J.  Ch.  614;  L.  R.  7  H.L.  717;  34  L.  T.  218;  24  W.  E.  587  (H.L.). 
Beferred  to,  Boihamley  v.  Sherson,  [1875]  E.  R.  A. ;  44  L.  J.  Ch.  589; 
L.  R.  20  Eq.  304  ;  33  L.  T.  150;  23  W.  R.  848  (M.R.).  Discussed,  Flood  v. 
Flood,  [1902]  1  I.  R.  538  (M.R.).  Referred  to,  In  re  Slater,  [1906] 
E.  R.  A.;  75  L.  J.  Ch.  660;  [1906]  2  Ch.  480  ;  96  L.  T.  350  (Ch.  D.): 
affirmed.  [1907]  E.  R,  A.;  76  L.  J.  Oh.  472;  [1907]  1  Ch.  665  ;  97  L.  T. 
74  (C.  A.). 

WiU — Construction — "  My  shares  in  the  Great  Western  Railway  *' — 
Misdescription — Subsequently  acquired  personalty. 

Will. — A  testatrix  in  her  will,  dated  1856,  made  a  bequest  to  the  plaintiff, 
F.  8.  Trinder,  in  the  following  words: — '*  /  bequeath  to  F.  8,  Trinder  my 
shares  in  the  Great  Western  Railway."  At  the  Ume  of  making  her  wiU  she  h<^ 
no  shares  properly  so  called  in  the  Great  Western  or  m  any  other  railway. 
She  had,  however,  purchased,  in  1846,  some  shares  in  the  Wilts  Somerset 
and  Weymouth  Railway,  which,  by  an  Act  of  Parliament,  had  been  converted, 
in  1861,  into  "  Wilts  and  Somerset  Railway  Stock  of  the  Great  Western 
Railway  Company;"  and  she  had  purchased,  in  1846,  a  sum  of  stock  in  the 
Great  Western  Railway.   Between  the  times  of  making  her  wiU  and  a  codicil. 
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tohieh  did  not  refer  to  the  bequest  to  the  plaintiff,  she  purehaaed  tome  other 
sums  of  stock  in  the  Qreat  Western  Railway,  and  after  making  the  eaid  codioil 
ehe  purchased  another  sum  of  like  stock. 

Held,  that  aU  the  stock  in  the  Qreat  Western  Railway,  including  the 
stock  which  had  formerly  been  shares  in  the  other  railway,  of  which  the 
testatrix  was  possessed  at  the  time  of  her  death,  passed  to  the  plaintiff  under 
the  bequest  in  the  will. 

This  was  a  motion  for  decree. 

Hester  Ann  Hulbert,  widow,  deceased,  in  her  will,  dated  10th  April, 
1867,  made  the  following  bequest  to  F.  S.  Trinder,  the  plaintiff  in  this  suit: — 
"  I  bequeath  as  follows  to  F.  S.  Trinder  the  sum  of  8001.,  secured  upon  the 
bond  of  the  trustees  of  the  Melksham  Paving  Act,  and  the  securities  tor  the 
same,  also  my  shares  in  the  Great  Western  Bailway." 

At  the  time  of  making  her  will  the  testatrix  had  no  shares  properly  so 
called  in  the  Great  Western  or  any  other  railway  company.  She  had  in 
January,  1846,  purchased  five  501.  shares  in  the  Wilts  Somerset  and  Weymouth 
Eailway  Company,  which,  in  the  year  1861,  were,  under  the  provisions  of 
"the  Great  Western  Bailway  Act,  1851,"  whereby  the  undertaking  of  the 
Wilts  Somerset  and  Weymouth  RaUway  became  vested  in  the  Great  Western 
Kailway  Company,  converted  into  2501.  "  Wilts  and  Somerset  Bailway  Stock 
of  the  Great  Western  Eailway  Company." 

She  afterwards,  but  before  the  date  of  her  will,  viz.,  in  1865,  purchased 
402.  "  preference  51.  per  cent,  stock,  redeemable,  of  the  Great  Western 
(original)  Bailway  Company." 

These  sums  of  stock  were  standing  in  her  name  in  the  books  of  the 
Great  Western  Bailway  Company  when  she  made  her  will.  After  the  date  of 
her  will  she  purchased,  at  divers  times,  several  other  sums  of  stock  in  the 
same  company,  and  subsequently  to  such  purchases  made  a  codicil  to  her 
will,  which  codicil  did  not  in  any  way  mention  the  bequest  to  the  plaintifF. 
After  the  date  of  the  codicil  she  purchased  another  sum  of  stock  in  the  same 
company.  All  the  above-mentioned  sums  of  stock  were  standing  in  ha  name 
in  the  books  of  the  Company  at  the  time  of  her  death. 

The  question  before  the  Court  was  whether  any  of  the  stock,  and,  if  any, 
then  what  portion  thereof,  passed  to  the  plaintiff  under  the  will. 

Qiffard,  Q.C.,  and  Wickens,  for  the  plaintiff,  contended  that  he  was 
entitled  to  all  the  Great  Western  Bailway  stock  of  which  the  testatrix  died 
possessed.  The  word  "  shares  "  in  the  will  was  evidently  a  mere  misnomer, 
for  the  testatrix  must  have  meant  something,  and  she  had  no  shares  whatever, 
properly  so-called.  The  word  "  my  "  would  not  of  itself  make  such  a  bequest 
as  the  present  specific.  They  cited  Qoodlad  v.  Burnett  (1  K.  &  J.  841); 
Lady  Langdale  v.  Briggs  (8  B.  M.  G.  891;  4  W.  B.  708);  and  Doe  d.  York  v. 
Wdlker  (12  M.  A  W.  501). 

Daniel,  Q.C.,  and  John  Pearson,  for  the  defendants. — The  testatrix  could 
never  have  intended  to  pass  all  her  stock  imder  the  description  of  "  shares." 
At  the  date  of  her  will  she  was  possessed  of  stock  which  had  been  shares, 
and  there  was  no  doubt  that  that  was  the  stock  which  she  intended  to 
bequeath  to  the  plaintiff.  Otherwise  not  one  blunder,  but  a  continued  series 
of  blunders  must  be  imputed  to  her. 

Wood,  V.C,  said  that  the  difficulty  in  this  case  arose  from  the  fact  that 
the  "  Wilts  and  Somerset  Stock  of  the  Great  Western  Eailway  Company," 
of  which  the  testatrix  was  possessed  at  the  time  of  making  her  will,  had 
formerly  been  shares,  properly  so-called,  in  another  railway  company.  On  the 
whole,  however,  he  was  of  opinion  that  the  testatrix  made  an  unintentional 
mistake  in  describing  as  "  shares  "  what  really  were  sums  of  stock.  Nor 
<K)uld  he,  without  over-refining,  draw  any  distinction  between  the  company's 
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original  stock,  which  might  pxoperl;  be  described  as  stock  tn  the  company, 
and  stock  which  had  been  converted  into  the  company's  stock,  and  which 
might,  more  properly,  be  called  stock  of,  or  belonging  to,  the  company.  He 
should  therefore  hold  that  the  plaintiff  was  entitled  to  all  the  stock  which, 
at  the  time  of  the  death  of  the  testatrix,  stood  in  her  name  in  the  books  of 
the  Great  Western  Railway  Company,  including  the  Wilts  and  Somerset 
Bailway  Stock  of  the  same  company. 


14  W.  R.  562;  L.  R.  1  Ch.  327;  14  L.  T.  157;  12  Jur.  N.S.  221. 

Distinguished,  Pointon  v.  Pointon,  [1871]  E.  R.  A.;  40  L.  J.  Ch.  609;  L.  R. 
12  Eq.  547;  25  L.  T.  294;  19  W.  R.  1051  (V.C.)- 

Practice — Statute  15  &  16  Vict.  c.  86,  a.  42,  r.  9. — DiBeretion  of  the  Court 
— TTuatee — Cestui  que  trust. 

Trust  asd  Trustee. — The  truaiees  of  a  settlement  do  not  sufficiently 
rejyresent  the  heneficiariea  thereunder  in  a  suit  for  the  purpose  of  making  one 
of  those  trustees  liable  for  the  mieappUcaiion  of  trust  moneys  which  were  the 
subject  of  another  settlement  of  which  he  was  also  a  trustee. 

This  suit  was  instituted  against  (among  other  parties)  the  trustees  of  a 
deed  of  the  24th  March,  1849,  and  its  principal  object  was  to  make  those 
trustees  liable  for  trust  funds  which  had  been  misapplied  by  one  of  them. 
The  plaintiff  was  entitled  to  a  moiety  of  the  trust  funds;  and  the  other  moiety, 
which  had  originally  belonged  to  one  John  Payne,  had  been  made  the  subject 
of  settlement  by  him  upon  his  marriage.  There  were  two  trustees  of  that 
settlement,  one  of  whom  was  also  a  trustee  of  the  deed  of  March,  1849,  and 
therefore  an  accounting  party  in  this  suit. 

Both  the  trustees  of  John  Payne's  settlement  were  defendants  to  this 
suit,  and  he,  too,  was  named  as  a  defendant  out  of  the  jurisdiction.  None 
of  the  other  beneficiaries  under  his  settlement  had  been  made  parties.  This 
was  an  appeal  by  the  accounting  trustees  from  a  decree  of  Vice -Chancellor 
Wood,  and  they  insisted  (infer  alia)  that  some,  at  least,  of  the  beneficiaries 
(within  the  jurisdiction)  under  John  Payne's  settlement  ought  to  be  before 
the  Court. 

Willcock,  Q.C.,  and  Prendergasi,  for  the  plaintiff,  referred  to  the  statute 
15  &  16  Vict.  c.  86,  8.  42,  rule  9. 

Oiffard,  Q.C.,  and  F.  T.  White,  for  the  appellants. 

Kay,  for  defendants  in  the  same  interest  as  the  plaintiff. 

Crouch,  for  that  trustee  of  Jdin  Payne's  settlement  who  was  not  an 
aooounting  party. 

Turner,  L.J.,  said  that  the  beneficiaries  under  John  Payne's  settlement 
were,  by  virtue  of  the  settlement,  represented  by  two  trustees;  but  now,  one 
of  those  trustees  being  a  party  accountable  in  this  suit,  they  were,  in  fact, 
represented  by  only  one  trustee.  He  thought  this  was  a  case  in  which  the 
Court  ought  to  exercise  the  discretion  given  to  it  by  section  42,  rule  9,  and 
to  require  <Hie  of  the  beneficiaries  to  be  made  a  party  to  the  suit. 
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Knioht-Bruce.  L:J.,  oonourred. 

It  was  then  arranged  that  the  appeal  should  stand  over  in  order  to  amend 
the  bill  by  making  John  Payne's  wife,  one  of  the  beneficiaries  under  his 
settlement,  a  party  to  the  suit. 


Lords  Justices,  April  17,  1866. 

FRYER  V.  DAVIS. 
14  W.  R.  564;  L.  R.  1  Ch.  390. 

Practice — Vacating  enrolment  of  decree — Mieiake. 

Practice. — Where  a  decree,  carried  into  the  regittrar'a  office  on  behalf 
of  the  plaintiff,  had  been,  by  mistake,  delivered  out  to  the  defendant'i 
9oliciior8,  and  enrolled  by  them,  ike  enrolment  was  ordered  to  be  vacated. 

This  was  a  motion  on  the  part  of  the  plaintiff  to  vacate  an  enrolment  of 
the  decree  which  had  been  made  by  the  defendant. 

The  decree  was  pronounced  by  the  Master  of  the  Rolls,  on  the  16th  of 
January  last,  and  it  simply  dismissed  the  plaintiff's  bill  with  costs.  Minutes 
of  the  decree  were  settled  by  the  registrar  on  the  6th  March,  and  it  was- 
passed  on  the  9th  March,  and  sent  for  entry  on  the  10th  March.  It  was  taken 
for  entry  by  a  clerk  of  the  defendant's  solicitors  at  the  request  of  a  clerk  of 
the  plaintiff's  solicitor,  and  on  behalf  of  the  plaintiff.  On  the  13th  March 
it  was  taken  away  by  the  defendant's  solicitors,  and  enrolled  on  the 
16th  March.  On  the  14th  March  the  plaintiff's  solicitor  made  inquiries  at 
the  registrar's  office  for  the  decree,  and  was  told  that  it  was  mislaid,  and 
again  on  the  16th,  when  he  was  told  that  it  could  not  be  foimd.  On  the 
17th  March  he  inquired  again,  and  then  discovered  that  the  decree  had  been 
taken  away  and  enrolled  by  the  defendant's  soHcitors. 

Jestel,  Q.C.,  and  Everitt,  for  the  plaintiff,  contended  that  the  defendant's 
solicitors  had  acted  improperly  in  taking  away  the  decree,  of  which  the 
plaintiff  had  the  carriage.  The  decree  would  not  have  been  given  out  from 
the  registrar's  to  the  defendant's  sohcitor's  clerk  unless  under  the  supposition 
that  he  represented  the  plaintiff,  on  whose  behalf  he  had,  in  fact,  originally 
taken  it  there.  The  plaintiff  ought  not  in  this  way  to  be  deprived  of  his  right 
of  appeal.  They  referred  to  Hill  v.  South  SiaffordehtTe  Railway  Company 
(12  W.  R.  699  ;  2  D.  J.  S.  230). 

Beavan  (Selwyn,  Q.C.,  with  him),  for  the  defendant. — The  plaintiff  has 
been  guilty  of  negligence  in  not  entering  a  caveat  against  enrolment.  The 
decree  was  made  as  long  ago  as  the  16th  January,  and  was  really  the 
defendant's  decree,  though  the  plaintiff  had  the  carriage  of  it.  In  the  absence 
of  mala  fidea,  the  Court  would  not  deprive  a  party  of  the  advantage  he  had 
obtained  by  means  of  the  practioe  of  t^e  Court.  The  defendant  might  have 
taken  an  office  copy  of  the  decree  and  enrolled  it  at  any  moment.  He  cited 
WiUiams  v.  Page  (5  W.  E.  864;  1  Be  G.  &  J.  561);  Wildman  v.  Lade  (4  De 
G.  &  J.  401). 

K NiQHT- Bruce,  L . J . ,  said  that,  without  any  imputation  upon  the 
defendant  or  his  solicitors,  it  was  clear  that  a  mistake  had  been  made  in  the 
registrar's  office. 

Turner,  L.J.,  said  that  it  was  the  duty  of  the  entering  clerk  to  deliver 
B.  B.  A.  [1866]— VOL.  2  84 


Digitized  by  Google 


2834 


WATERS  ff.  THE  EARL  OF  SHAFTESBURY. 


out  the  decree  to  the  party  from  whom  he  received  it.  There  was  no  ground 
for  imputing  mala  fides  here,  but  the  decree  was  wrongly  delivered.  The 
motion  must  therefore  be  allowed,  but  there  would  be  no  oosta. 


14  W.  E.  572;  14  L.  T.  184;  12  Jur.  N.S.  311:  varied,  (1867]  E.  E.  A.; 
15  W.  R.  289;  L.  E.  2  Ch.  231 ;  15  L.  T.  489  {L.C.). 


Account — Landowner  and  steward — Fiduciary  relationship. 

Fraud  and  Misrepresentation.  Principal  and  Agent. — Where  A.,  a 
landowner,  entered  into  a  contract  with  a  Innd  drainage  company  for  an 
advance  of  money  and  the  execution  of  certain  drainage  works,  the  money  to 
be  charged  on  the  inkerif-ance  of  the  lands,  and  by  an  indenture  of  the  same 
date  made  between  A.,  the  company,  and  B.  {the  eteward  and  land  agent  of 
A.),  it  was  covenanted  that  B.  should  execute  the  works  as  the  contractor  of  ike 
company  and  that  A.  should  pay  the  expenses  of  the  same,  advancing  money 
from  time  to  time  for  the  purpose. 

Held,  that  there  was  nothing  in  the  relationship  between  the  parties  to 
prevent  the  steivard  from  entering  into  a  remunerative  contract  with  his 
employer,  provided  that  no  advantage  was  taken  of  his  fiduciary  position;  and 
that  the  covenant  by  the  landowner  to  pay  expenses  was  not  evidence  of  a 
contract  that  the  steward  was  to  act  only  as  his  agent,  such  as  to  destroy 
his  position  as  contractor  for  the  company. 

Therefore,  in  an  account  of  the  dealings  between  the  parties  the  steward 
was  held  entitled  to  be  credited  tvilh  the  balance  between  the  sum  for  which 
he  had  covenanted  to  do  the  works  and  their  actual  cost. 

This  was  a  suit  instituted  by  Eobert  S.  Waters,  the  late  steward  and  land 
agent  of  the  Earl  of  Shaftesbury,  praying  that  a  general  account  might  be 
taken  of  his  dealings  with  the  defendant  whilst  in  his  employment,  and  praying 
a  special  declaration  of  his  being  entitled  to  remuneration  as  a  contractor  with 
the  General  Land  Drainage  and  Improvement  Company,  in  respect  of  certain 
drainage  works  done  by  the  company  on  the  defendant's  estates. 

By  an  indenture  dated  the  11th  May,  1857,  made  between  the  General 
Land  Drainage  and  Improvement  Company  of  the  one  part,  and  the  defendant 
of  the  other  part,  the  company  agreed,  with  the  sanction  of  the  Inclosure 
Commissioners,  to  execute  certain  drainage  works  for  the  defendant  for  the 
sum  of  16,600L  This  amount  was  to  be  advanced  by  the  company  and 
charged  upon  the  inheritance  of  the  lands  in  the  said  indenture  mentioned, 
by  way  of  an  annual  rent-charge,  for  thirty  years,  at  the  rate  of  six  per  cent, 
per  annum.  By  another  indenture  of  the  same  date,  made  between  the 
defendant,  the  company,  and  the  plaintiff  (after  reciting  the  first  indenture, 
and  that  application  had  been  made  to  the  Inclosure  Commissioners  to  sanction 
the  said  provisional  contract,  and  that  the  Earl  was  desirous  that  the  company 
should  employ  the  plaintiff  as  their  surveyor  and  agent  for  the  execution  of  the 
said  works,  and  that  the  company  were  willing  to  employ  him,  and  that  the 
plaintiff  was  willing  to  act  as  such  surveyor  and  agent),  it  was  covenanted 
by  the  several  parties  thereto,  each  one  with  the  others,  respectively,  that — 

"1.  The  said  Robert  8hort  Waters  shall,  so  long  as  he  duly  performs 
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and  observes  these  articles  on  his  part,  be  the  agent  and  surveyor  of  the 
ctsnpany,  for  the  purposes  of  the  improvements. 

"  2.  If  the  Inclosure  Commissioners  sanction  the  provisional  contract 
either  wholly  or  partially,  and  either  with  or  without  modification,  the  said 
K.  S.  Waters,  his  executors  <x  administrators,  will,  before  the  first  day  of 
March,  1860,  execute  the  proposed  improvementB,  but  with  such  modifications 
(if  any)  as  the  Inclosure  Gommissionera  shall  require  and  sanction,  and  will 
execute  the  same  as  aforesaid  in  a  scientific,  skilful,  and  substantial  manner, 
and  with  good  and  efficient  workmanship,  labour,  and  materials,  and  according 
to  the  specifications,  plans,  and  sections  referred  to  in  the  provisional  contract, 
and  to  the  satisfaction  of  the  commissioners  of  the  company. 

"  3.  The  said  R.  S.  Waters,  his  executors  or  administrators,  will  execute, 
as  aforesaid,  the  improvements  specified  in  the  second  schedule  to  the  said 
reeited  indenture  for  the  sum  of  13,2701.  Sa.,  and  will  execute,  as  aforesaid, 
the  improvements  specified  in  the  third  schedule  to  the  said  indenture  for  the 
sum  of  1,5162.  12s.,  and  the  company  will  pay  to  him  or  them  those  sums 
forthwith  after  the  execution,  as  aforesaid,  of  the  improvements. 

"  4.  The  said  earl,  his  executors,  administrators,  or  assigns,  will  pay 
to  the  said  R.  S.  Waters,  his  executors  or  administrators,  all  the  expenses 
which  he  or  they  shall  incur  in  or  about  the  execution,  as  aforesaid,  of  the 
improvements,  or  otherwise,  under  these  presents,  and, 

"6.  On  the  improvements  being  executed,  as  aforesaid,  the  accounts 
between  the  company  and  the  said  earl,  his  executors,  administrators,  or 
assigns,  and  between  the  company  and  the  said  R.  S.  Waters,  his  executors, 
administrators  or  assigns,  respectively,  shall  be  stated  and  settled  and  credit 
shall,  in  the  accounts  between  the  company  and  the  said  R.  S.  Waters,  his 
executors  or  administrators,  be  given  to  the  company  for  the  payment  by 
them  to  the  said  R.  S.  Waters,  his  executors  or  administrators,  at  the  time 
of  the  completion  of  the  sums  of  13,270Z.  3*.,  and  1,516L  128.,"  subject  to 
certain  deductions,  should  the  modifications  before  referred  to  be  adopted. 

By  two  indentures  of  the  30th  June,  1862,  a  similar  contract  was  entered 
into  between  the  parties,  in  respect  of  some  further  works  to  be  done  on  the 
defendant's  estates,  whereby  the  company  agreed  to  execute  other  drainage 
works  for  the  sum  of  11,277L,  to  be  advanced  and  secured  and  the  works 
to  be  executed  by  the  same  parties  and  in  the  same  manner  as  agreed  in  the 
fnmer  contract. 

The  plaintiff's  case  upon  the  contracts  was,  that  when  he  left  the  service 
of  the  defendant  in  1863,  he  had  executed  the  whole  of  the  works  under  the 
coQtawt  of  the  11th  May,  1857,  and  that  the  company  had  paid  to  the 
defendant  the  sima  of  14,7861.  ISs.  imder  that  contract;  and  that  he  had 
executed  the  works  under  the  second  contract,  for  which  the  defendant  had 
received  from  the  company  the  sum  of  6,221Z.  IBs.  These  sums,  together 
aawunting  to  21,008Z.  13s.,  had  been  received  by  the  defendant,  but  he  had 
advanced  only  17,1811.  1«.  to  the  plaintiff,  the  actual  cost  of  the  drainage 
woiks  executed.  The  plaintiff  now  claimed  to  be  entitled  to  the  balance 
between  those  two  sums,  3,8271.  12s.,  as  payable  to  him  by  virtue  of  his 
office  of  contractor.  A  considerable  portion  however  of  this  sum  the  plaintiff 
■tated  to  be  still  due  for  labour,  and  he  admitted  that  the  sums  of  771.  lOs.  8d. 
and  2251.  148.  had  been  rightly  disallowed.  The  plaintiff,  it  appeared, 
received  a  fixed  salary  of  430L  per  annum  from  the  defendant,  and  had,  when 
superintending  other  drainage  works  for  the  defendant,  in  fulfilment  of  a 
contract  with  the  Inclosure  Commissioners  under  the  Public  Money  Drainage 
Act,  received  remuneration  at  the  rate  of  five  shillings  per  acre.  To  this 
remuneration  the  Earl  and  the  Inclosure  Commissioners  had  given  their 
sanction. 

In  the  general  and  private  accounts  between  the  plaintiff  and  defendant 
H  appeared  that  the  total  claim  of  the  plaintiff  was  1,8001.,  in  addition  to  the 
3,8001.  claimed  on  the  drainage  contracts.    On  the  otiier  hand,  the  defendant 
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repudiated  one  bead  of  account,  called  the  "  Private  and  Domestic  Account." 
upon  which  the  balance  in  plaintiff's  favour  was  asserted  to  be  4,4991.  la.  7d., 
the  effect  of  such  repudiation  being  to  make  a  balance  in  the  defendant's 
favour. 

The  defendant  contended  that  the  salary  above  mentioned  entitled  liim 
to  the  whole  of  the  plaintiff's  time  and  labour;  that  he  was  the  true  contractor 
for  the  works  and  the  plaintiff  was  his  agenj- ;  that  the  arrangement,  if  for  the 
plaintiff's  benefit,  was  void  in  consequence  of  the  conffdential  relation  in 
which  he  Btood  to  the  defendant;  and  that  to  hold  it  good  would  be  a  fraud 
on  the  remainderman,  as  charging  the  inheritance  with  an  unnecessarily  lai^e 
sum  for  the  improvements. 

Malina,  Q.C.,  and  C.  H.  Roupell,  for  the  plaintiff. 

Sir  fi.  Palmer,  A.G.,  Bacon,  Q.C.,  Sir  Hugh  Caimt,  Q.C.,  and  Snape, 
for  the  defendant. 

Stuart,  V.C. — There  is  no  question  about  the  right  of  the  plaintiff  to  a 
general  account,  and  there  is  no  question  as  to  the  relation  in  which  the 
plaintiff  stood  to  Lord  Shaftesbury,  except  as  to  the  extent  of  the  right  of  his 
Lordship  to  the  services  of  the  plaintiff.  The  whole  argument  in  behalf  of 
the  defendant  had  rested,  first,  on  the  fiduciary  relation  which  has  subsisted 
between  the  plaintiff  and  the  defendant;  secondly,  upon  the  clauses  in  the 
deed  which  provide  that  Lord  Shaftesbury  is  to  pay  all  the  plaintiff's 
"  expenses  "  in  regard  to  the  contract  for  executing  the  drainage  works; 
thirdly,  on  the  fact  that  all  the  money  for  the  purpose  of  executing  the  works 
required  during  their  execution  was  supplied  by  the  defendant ;  and,  finally, 
it  was  argued  {although  I  could  not  exactly  comprehend  the  grounds  of  the 
argument)  that  if  the  demands  of  the  plaintiff  in  regard  to  the  sums  for  which 
he  sought  credit  were  complied  with,  some  fraud  would  be  committed  upon  the 
"  remainderman."  If  that  argument  is  worth  anything  it  would  be  a  fraud 
upon  the  defendant  too. 

Now,  under  those  four  heads  I  think  all  the  argument  addressed  at  such 
length,  and  with  such  eloquence  oa  behalf  of  the  defendant,  has  rested.  On 
the  first  point,  the  main  stress  of  the  defendant's  argument  was  that  the 
fiduciary  character  in  which  the  plaintiff  stood  to  the  defendant  entitled  the 
latter  to  the  whole  of  the  plaintiff's  time  and  services  of  every  kind,  and  in 
every  work  and  operation  in  which  the  defendant  might  be  engaged  in  regard 
to  his  estate.  The  fallacy  of  that  view  appears  at  once  on  looking  to  the 
unquestioned  facts.  But  firat  let  us  see  how  this  point  is  put  forward  in  the 
pleadings.  The  argumentative  passage  in  the  answer  is  remarkable,  and  I 
propose  to  rend  it.  It  is  this,  "  I  submit  to  the  judgment  of  the  Court  whether 
the  pUtintiff,,  being  in  a  fiduciary  position  towards  me  as  such  agent,  receiver, 
and  manager  as  aforesaid,  and  at  a  fixed  salary,  was  or  not,  or  is  or  not, 
prohibited  by  the  rules  of  this  honourable  C!ourt  as  legally  incapable  of  making 
any  profit  to  himself  in  any  matter  coming  within  the  soope  of  such  appoint- 
ment." Now,  what  are  the  "  rules  of  this  Court "  as  to  persons  in  a  fiduciary 
situation?  In  the  case  of  a  land  agent  it  is  no  part  of  the  doctrine  of  this 
ooiu^  that  a  contract  may  not  be  made  between  a  land  agent  and  his 
employer  for  the  benefit  of  the  agent.  In  the  case  of  Lord  Sehey  v.  Rhondeg 
(2  Sim.  &  St.  41),  which  went  to  the  House  of  Lords,  the  doctrine  of  the 
Court  was  very  clearly  laid  down.  That  was  the  case  of  a  land  agent  of 
Lord  Selsey  in  the  management  of  settled  estates  taking  a  lease  for  his  own 
benefit  under  circumstances  which,  upon  the  representation  of  the  plaintiff, 
entitled  him  to  file  a  bill  in  this  court  to  set  the  lease  aside.  The  marginal 
note  of  the  case  states  clearly  enough  the  circumstances :  "  A  bill  to  set  aside 
the  lease  of  a  farm  granted  to  the  steward  by  the  employer,  dismissed  witii 
costs,  although  the  lease  was  for  a  term  longer  than  was  usual  on  the  estates, 
and  was  granted  at  the  solicitation  of  the  steward  on  an  agreement  made 
before  the  subsisting  lease  had  expired,  and  at  a  rent  lower  than  had  been 
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offered  to  the  steward  on  behalf  of  the  occupying  tenant."  Now  UiOBe  are 
strong  circumstances  in  favour  of  setting  aside  a  lease,  and  the  question  in  that 
case  was  whether  the  fiduciary  character  in  which  the  land  agent  stood  to 
his  employer  did  not  vitiate  a  oontract  of  that  kind.  Sir  John  Leach  there 
states,  in  the  terms  recognised  by  the  House  of  I^ords,  the  doctrine  of  the 
Court  upon  the  subject.  He  says,  "  These  doctrines  may  be  considered  as 
oomprised  in  the  general  maxim  that  a  steward  dealing  with  his  employer 
shall  derive  no  benefit  from  his  situation  as  steward.  The  employer  may,  if 
hft  pleases,  treat  with  his  steward  preferably  to  any  other  person,  and  this 
preference  is  a  bounty.  But  the  steward  cannot  take  advantage  of  his 
preference  unless  he  fully  imparts  to  his  employer  aU  the  circumstances  of 
existing  competition." 

It  is  therefore  clear  that,  according  to  the  doctrine  of  this  Court,  a 
steward  and  land  agent  may  contract  with  an  employer  to  execute  any  work 
Im  the  employer,  and  on  estimates  prepared  by  himself;  provided  there  be 
Buch  an  interposition  and  enough  done  to  show  that  no  advantage  was  taken 
of  the  emplojer  from  the  confidence  which  he  naturally  reposed  in  his  agent. 
1  know  nothing  to  have  prevented  Lord  Shaftesbury,  if  he  wished, 
executing  any  work  of  improvement  on  his  estate  with  his  own  money,  although 
he  had  estimates  prepared  and  the  assistance  of  his  steward  to  execute  those 
works.  It  would  be  indeed  necessary  to  show  that  the  steward  took  no 
advantage  of  his  position  in  preparing  the  estimates,  and  that  there  was  no 
fraud. 

This  is  a  case  in  which,  looking  at  the  nature  of  the  instrument,  there 
was  every  possible  precaution  to  prevent  any  fraud  upon  any  of  the  parties, 
either  the  remainderman  or  Lord  Shaftesbury  himself  as  tenant  for  life.  The 
works  were  executed  under  two  instruments,  which  the  defendant's  counsel 
has  veiy  properly  said  must  be  considered  as  one.  The  first  instrument  was 
a  cmtract  to  which  the  plaintiff  was  no  party.  It  was  a  contract  between 
the  defendant  and  the  Lands  Improvement  Company,  by  which,  by  certain 
covenants  between  them,  the  company  undertake  to  execute  the  work  for  a 
certain  sum.  Now  it  is  perfectly  true  that  the  estimates  were  prepared  by 
Lord  Shaftesbury's  land  agent,  and  it  is  perfectly  true  that  they  were  not 
blindly  adopted  by  the  company ;  for  there  is  the  intervention  in  these 
transactions,  not  only  of  the  adviser  and  agent  of  the  Improvement  Company, 
hut,  what  is  of  still  great  r  importance,  of  those  commissioners  appointed  by 
Government,  with  Parliamentary  powers  and  Parliamentary  duties,  who  are 
to  settle  what  is  proper  to  be  charged  upon  the  land.  The  first  suggestion 
is  that  the  company  shall  execute  tlxe  work;  then  the  contract  proceeds  upon 
the  fact  of  its  being  convenient  that  Lord  Shaftesbury's  land  agent  should 
act  as  surveyor  and  agent  of  the  company ;  the  nest  suggestion,  that 
Lord  Shaftesbury's  land  agent  shall  be  the  person  to  contract  to  do  the  work, 
is  act«d  on  also.  That  is  clearly  provided  for  by  the  second  deed ;  and  all  the 
aiguments  on  the  part  of  the  defendant  have  been  to  get  out  of  the  actual  effect 
and  operation  and  construction  of  that  deed.  According  to  the  covenant  of 
that  deed,  the  plaintiff  was  bound  to  execute  the  work,  and  the  company 
was  bound  to  pay  him.  That  is  beyond  a  doubt.  But  then  it  is  said  that  is 
not  the  whole  of  the  deed.  There  is  a  clause  in  the  deed  by  which 
Lord  Shaftesbury  had  covenanted  to  pay  all  the  expenses  of  the  contractor. 
1  asked  during  the  argument,  and  I  got  no  answer  to  the  question,  "  If  a 
oontractor,  upon  the  simple  relation  of  contractor  and  employer,  contracts  to  do 
vcwks  for  a  certain  sum,  and  binds  himself  by  deed  to  execute  those  works, 
does  he  become  less  entitled  to  any  profit  from  the  works  because  the 
employer  agrees  to  indemnify  him  against  loss?"  It  is  impossible  to  contend 
that  a  contract  of  that  kind  would  not  be  perfectly  valid.  But  then  it  is 
said,  in  fact,  it  is  a  mere  nominal  obligation  as  contractor,  for  that,  in  fact, 
Lord  Shaftesbury  supplied  all  the  money  to  do  the  works.  Had  the  employer, 
by  arrangement  with  the  contractor,  and  without  any  specific  contract  upon 
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that  subject,  supplied  from  time  to  time  all  the  money  necessary  to  execute 
the  work,  it  is  perfectly  plain  that  that  would  not  invalidate  the  contract  nor 
destroy  the  relation  of  employer  and  contractor.  And  the  question  is  here  in 
fact  this :  Whether,  where  the  plaintiff  bound  himself  by  the  solemn  obligation 
of  the  deed  to  this  land  company  to  execute  the  works  for  a  certain  price, 
Lord  Shaftesbury  is  not  to  pay  the  price  because  it  is  part  of  the  contract 
that  he  should  indemnify  the  contractor  against  the  expenses,  and  because  be 
supplied  him  with  the  money  for  the  execution  of  the  works. 

But  then  it  is  said  that  Lord  Shaftesbury,  through  his  agent,  executed 
the  work,  and  that  any  profits  arising  from  the  contracts  ought  to  accrue  to  the 
benefit  of  the  remaindermen,  and  consequently  to  Lord  Shaftesbury  himself 
in  his  lifetime.  The  absurdity  of  that  is  apparent  from  this:  that  if  the 
Act  of  Parliament  is  positive  in  anything,  it  is  that  the  adjudication  of  the 
commissioners  shall  be  final  as  to  what  is  to  be  done  to  the  inheritance,  and 
the  adjudication  being  final,  the  survey  is  made.  There  is  no  chaise  of  fraud 
against  the  rommissioners,  no  charge  that  they  have  been  defrauded,  no 
chaise  of  fraud  against  anybody,  but  all  having  been  done  under  a  careful 
inspection,  the  works  are  completed,  the  question  is  whether  the  contract  is  not 
to  have  its  legitimate  operation?    It  seems  to  me  that  it  must. 

The  evidence  shows  that,  so  far  from  all  the  burthen  of  the  contracts 
producing  an  obligation  or  a  contract  incurred  by  the  land  agent  with  a  view 
to  execute  the  works  for  the  benefit  of  the  inheritance,  there  were  other  works 
executed  under  a  Government  contract.  Works  to  the  amount  of  4,7(X)Z.  were 
executed  after  these  works  were  completed.  As  to  these  the  plaintiff  had 
only  acted  as  a  sort  of  master  of  the  works.  He  superintended,  and  he  had 
performed  certain  extra  duties  for  which  he  required  extra  remuneration.  He 
made  a  charge  and  demand  for  those  extra  labours.  How  is  that  dealt 
with?  The  commissioners  declined  to  sanction  it  till  the  landowner  was 
communicated  with.  This  was  done,  and  the  landowner  had  expressed 
his  satisfaction  with  the  charge,  and  it  was  paid.  Now,  how  does  that 
accord  with  the  notion  that  every  moment  of  the  time  and  all  the  labour  and 
skill  of  the  plaintiff  was  at  the  command  of  Lord  Shaftesbury  for  everything 
connected  with  the  estate.  Why  the  attempt  to  get  rid  of  the  effect  of  this 
is  to  say  that  this  was  mere  bounty  of  Lord  Shaftesbury — a  mere  gift.  Gift 
and  bounty  are  voluntary  things.  If  a  man  makes  a  charge,  and  be  is  paid 
that  sum,  "  gift  or  bounty  "  are  the  last  terms  to  use.  It  is  perfectly  plain 
upon  the  whole  transaction  that  what  was  charged  for,  in  reference  to  this 
contract  and  the  execution  of  the  works  and  the  deeds  by  the  plaintifF,  was 
of  an  extraordinary  kind,  requiring  extraordinary  skill,  exposing  the  plaintiff 
to  risk  in  ciise  the  landowner  should  become  incapable  of  performing  bis 
obligation,  and  deprive  him  of  the  expenses  and  supplies  for  which  he  had 
nothing  to  rely  on  but  the  covenant  of  the  landlord. 

That  is  my  view  of  the  case,  and  that  confidential  relation  that  exists  is 
not  such  as  to  entitle  the  landowner,  on  a  case  of  this  kind,  to  say  that  the 
plaintiff  is  not  entitled  to  credit  for  the  sum  claimed  in  taking  this  account. 

Decree,  therefore,  first,  a  general  account  of  all  dealings  betw^een  the 
plaintiff  and  the  defendant;  and  declare  that  in  taking  the  said  account,  so 
far  as  regards  the  works  done  and  executed  under  the  contracts  respectively 
in  the  pleadings  mentioned,  the  plaintiff  is  to  be  credited  with  14,7001.  4«.  4d. 
and  5,W6l.  4s.  3d.,  paid  by  the  said  Land  Drainage  and  Improvement  Company 
to  the  defendant  an  in  the  pleadings  mentioned;  and  is  to  be  debited  with  all 
sums  of  money  paid  and  all  materials  received  or  taken  by,  or  supplied  to 
him  by,  or  at  the  expense  of  the  defendant,  and  also  with  the  interest  chained 
against  and  paid  by  the  defendant  in  respect  of  monies  raised  and  advanced 
by  him,  or  on  his  credit,  in  the  execution  of  the  works. 
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Stuart,  V.C.  March  1,  6.  7,  8,  23,  1866. 

LAWTON  V.  FORD. 

14  W.  R.  575;  L.  R.  2  Eq.  97;  14  L.  T.  320. 

Unsatisfied  termt — Interest  unpaid — Statute  of  Limitations — Family 
mangemeni. 

LiHiTATZONS  (Statutes  of). — Where,  in-  a  re-settlement  of  a  family  estate 
in  1829,  and  in  a  subsequent  family  arrangement  of  1851,  two  previously 
mated  terms  for  1,000  and  500  years  were  treated  and  acknowledged  aa  sub- 
iitting,  but  between  the  two  dates  no  interesi  had  been  paid  upon  them: — 
Held,  that  the  Statute  of  Limitations  did  not  operate,  and  the  sums  secured 
by  them  were  ordered  to  be  raised. 

In  September,  1801,  the  manor  of  Lawton  and  other  hereditaments, 
comprised  in  a  term  of  1,000  years,  were  conveyed  to  ThomaB  Parker  and  his 
executors  for  the  residue  of  the  said  term  to  secure  the  payment  of  4,000r 
and  interest.  At  the  same  date  the  same  manor  and  the  hereditaments 
comprised  in  a  term  of  500  years  were  conveyed  to  one  Henshall  and  his 
executors,  for  the  residue  of  the  said  term,  to  secure  a  further  sum  of  4,000Z. 
By  an  indentmiB  dated  the  17th  March,  1829,  after  reciting  inter  alia  that 
the  said  two  sums  of  4,0001.  and  4,0001.  had  not  been  paid,  and  that  the  same 
were  subsisting  chai^eB  on  the  estates,  the  Lawton  estates  were  resettled, 
and  in  March,  1831,  C.  B.  Lawton  became  entitled  to  an  estate  for  life  under 
the  settlement,  and  to  a  beneficial  interest  in  one  of  the  sums  secured.  He 
died  in  1860,  and  was  succeeded  by  John  Lawton  as  tenant  for  life,  with 
remainder  to  his  son  William  Percy  Lawton  as  tenant  in  tail,  who  is  at  present 
in  possession.  In  January,  1851,  a  family  arrangement  was  entered  into  to 
which  C.  B.  Lawton  was  a  party,  and  which  contained  recitals  acknowledging 
that  interest  had  not  been  paid  on  the  mortgage  charges  for  many  years,  and 
a  statement  by  C.  B.  Lawton,  the  then  tenant  for  life,  that  he  acknowledged 
them  88  subsisting  charges. 

In  March  and  April,  1851,  the  residue  of  the  terms  for  securing  the  two 
sums  of  4,000Z.  were  assigned  to  the  defendant  Ford  and  another,  in  trust 
for  parties  beneficially  interested.  Interest  was  then  paid  by  C.  B.  Lawton 
from  Ist  January  to  Slat  December,  1851.  No  interest  had  subsequently 
been  paid,  owing  to  questions  arising  as  to  the  rights  of  the  parties  beneficially 
interested.  The  plaintiff  now  asked  that  the  two  sums  of  4,0001.  might  be 
raised  and  paid,  and  the  rights  of  the  parties  declared. 

Kenyan,  Q.C.,  and  J.  W.  Chitly,  for  the  plaintifif. 

Malins,  Q.C..  W.  M.  James,  Q.C.,  Greene,  Q.C.,  Craig,  Q.C.,  T.  C. 
Benshaw,  O.  Morgan,  Cracknell,  Lewin,  Dickenson,  Herbert  Smith,  and 
W.  Barber,  for  defendants. 

Bacon,  Q.C.,  and  Watson,  for  the  infant  tenant  in  tail,  contended  that, 
as  no  interest  had  been  paid  from  1829  to  1851,  the  Statute  of  Limitations  had 
barred  the  claim.  The  family  arrangement  in  1851  could  not  revive  the 
terms  or  the  right  to  have  these  sums  of  money  raised. 

Stuart,  V.C. — This  argument  has  only  been  maintained  by  counsel 
shutting  their  eyes  to  the  ^ct  that  this  is  a  case  of  subsisting  unsatisfied 
terms.  The  recitals  in  the  deed  of  1829.  taken  with  those  of  the  deed  of 
1861,  are  conclusive  on  the  subject.  This  was  a  deed  by  which  a  re-settlement 
was  made  by  the  then  owner  of  the  inheritance,  who  by  it  limited  his  estate 
to  an  estate  for  life.  The  deed  of  compromise  of  1851,  to  which  the  settlor 
of  the  deed  of  1829  was  a  party,  recognises  these  terms,  and  the  validity  of 
that  family  arrangement  con^sists  in  the  validity  of  these  terms.  No  doubt 
there  are  great  anomalies  in  the  now  settled  law  as  to  limitations  of  terms  in 
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family  settlements,  but  Lord  Eldon,  in  Codrington  v.  Lord  Foley  (6  Ves.  364). 
has  so  expounded  the  law  with  reference  to  decisions  of  Lord  Macclesfield, 
Lord  Hardwicke,  and  Lord  Thurlow,  that  I  am  surprised  to  have  heard  the 
a^ument  which  has  been  delivered.  It  is  only  necessary  to  refer  to  the 
treatise  of  Sir  Charles  Chambers  on  leases  and  terms  for  years  to  show  that 
the  law  in  respect  to  terms  of  years  created  in  family  settlements  is  p^ectly 
settled.  The  statute  can,  on  no  possible  construction,  have  any  effect,  and 
the  case  of  the  infant  is  untenable.  In  Hayter  v.  Rod  (1  P.  Wms.)  nothing 
is  to  be  presumed  in  favour  of  the  inheritance.  These  terms  have  been  dealt 
with  as  subsisting  charges  throughout,  and  the  sums  secured  by  them  must 
now  be  raised. 


Referred  to,  Carolin  v.  Carolin,  1881,  L.  R.  Ir.  25  (n)  (V.C.);  Long  v.  Lane, 
1885.  17  L.  B.  Ir.  11  (C.  A.).  Followed,  In  re  King,  1890,  62  L.  T.  789 
(Ch.  D.). 

Will — Conatruotion — Gift  over — "  Unmarried  and  without  issue," 

Will. — A  testator  gave  a  legacy  to  his  remaining  children  in  the  event 
of  his  eldest  son,  the  tenant  for  life,  who  was  a  bachelor  at  the  date  of  the 
will,  dying  *'  unmarried  and  without  issue."    The  eldest  son  died  a  widower, 

and  had  never  had  a  child: — Held,  that  the  gift  over  took  effect.  "And" 
will  not  be  read  "  or,"  except  in  a  case  of  necessity. 

Petition  for  payment  of  fund  out  of  Court. 

The  testator,  by  his  will,  gave  a  certain  legacy  of  20,000/.  to  his  son 
Charles,  who,  at  the  time  of  the  will,  was  a  bachelor,  for  life,  and  after  his 
death  to  any  widow  he  might  leave,  for  life,  with  remainder  to  his  children  as 
he  should  appoint,  with  remainder  to  his  children  equally,  with  a  proviso  that 
in  case  Charles  should  die  unmarried  and  without  issue,  the  legacy  should  go 
over  to  Samuel,  Susannah,  and  Maria  (who  were  the  testator's  remaining 
children),  or  such  of  them  as  should  be  living  at  the  testator's  death.  Charles 
died  a  widower,  but  he  had  never  had  a  child.  Samuel,  Susannah,  and  Maria 
survived  the  testator. 

TT.  M.  James,  Q.C.,  and  Prendergaat,  for  the  petitioners,  contended  that 
the  gift  over  took  effect.  Here  dying  "  unmarried  "  must  mean  dying  wifeless, 
otherwise  the  words  "and  without  issue"  are  meaningless,  unless  "and" 
is  read  "  or,"  which  ought  not  to  be  done  in  this  case:  Seccnmhr  v.  Edwards 
(8  W.  R.  595;  28  Beav.  440),  Mitchell  v.  Colls  (8  W.  R.  208;  Johns.  674), 
Stvrgegft  v.  Pearson  (4  Madd.  412). 

George  Miller,  for  respondents  in  the  same  interest,  cited  Day  v.  Day 
(2  W.  R.  700;  Kay.  70S). 

Amphleit,  Q.C.,  and  Langworihy,  for  the  two  executors,  and  the  husband 
of  Susannah,  who  survived  her,  adopted  a  similar  contention,  citing  Grey  v. 
Pearson  (5  W.  R.  454;  6  H.  L.  Cas.  61),  Brownsword  v.  Edwards  (2  Ves.  Sen. 
249),  Maberley  v.  Strode  (3  Ves.  460),  Fairfield  v.  Morgan  (2  B.  &  P.  N.  R.  38), 
Wagsiaff  v.  Crosby  (2  Coll.  746),  Cormach  v.  Copous  (17  Beav.  897). 

Archibald  Smith,  for  the  husband  of  the  residuary  legatee,  contended  that 
the  legacy  of  20,000L  fell  into  the  residue,  and  that  Siurgess  v.  Pearson  did  not 
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apply  to  the  present  case.  He  cited  Heywood  v.  Heyivood  (fl  \V.  R.  62;  29 
Beav.  9)  contending  that  "  unmarried  "  must,  mean  without  ever  having  been 
married. 

RoU,  Q.C.,  Coiton,  and  Hemming,  for  respondents  interested  in  the 
residue,  adopted  the  last  construction  of  the  word  "  unmarried,"  alleging 
that  the  words  "  and  without  issue  "  became  mere  surplusnge.  Tins  is  a  mere 
contingent  gift.  The  gift  imports  an  indefinite  failure  of  issue,  Hud  in  there- 
fore void:  Feakes  v.  Standley  {24  Beav.  485).  Harrison  v.  Foreman  (5  Ves. 
307)  does  not  apply. 

Oiffard,  Q.C.,  Speed,  Barher,  and  Bardawell,  for  other  respondents 
interested  in  the  residue :  Willia  v.  Flaakeii  (4  Beav.  208). 

Druce,  for  the  trustee  who  had  paid  the  fund  into  court. 

W.  M.  James,  Q.C.,  in  reply. — Where  you  have  a  gift,  any  words  to  defeat 
it  must  be  construed  strictly,  whether  the  gift  be  contingent  or  not. 

Wood,  V.C.,  said  that  the  construction  was  clear,  both  as  to  authority  and 
intention.  There  was  no  question  of  remoteness.  The  question  is,  was 
Charles,  at  his  death,  unmarried  and  without  issue.  There  were  two  alterna- 
tive constructions.  Orcy  v.  Pearson  is  undoubtedly  a  different  case.  There 
has  been  a  disinclination  on  the  part  of  the  judges  to  change  the  proper 
grammatical  signification  of  words  in  order  to  prevent  other  words  from  being 
reduced  to  silence;  but  although  "unmarried"  primarily  signifies  "without 
having  been  married,"  the  clear  intention  of  the  testator  was  to  mean,  not 
having  a  person  to  provide  for  as  he  had  done  before  by  the  previous  gifts. 
His  Honour  then  referred  to  the  case  of  Doe  v.  Uawding  (2  B.  A  Aid.  441), 
and  said  that  the  Court  would  not  change  "  und  "  into  "  or "  without 
necessity,  but  that  if  you  construe  a  flexible  word  like  "  unmarried  "  to  signify 
a  widower,  you  give  effect  to  the  sentence.  The  case  of  Wagstajf  v.  Crosby 
proceeded  on  a  sound  doctrine.  He  must  declare  that  the  gifts  over  took 
effect. 


Wood,  V.C.,  March  10,  12,  1866. 

Re  THE  BURIAL  GROUND  OF  ST.  PANCRAS,  MIDDLESEX;  THE 
MIDLAND  RAILWAY  {EXTENSION  TO  LONDON)  ACT.  1863;  AND  THE 
MIDLAND  RAILWAY  (ST.  PANCRAS  BRANCH)  ACT.  1864. 

14  W.  E.  576.    For  subsequent  proceedings,  see,  [1807]  E.  R.  A. ;  36  L.  J.  Oh. 

52;  L.  R.  3  Eq.  173. 

Purchase  by  a  railway  company — Paymeni  inio  court — Pelition  for  invest- 
ment and  receipt  of  dividends — Lands  Clauses  Aci ,  srclion  79. 

Compulsory  Purch.\sk. — The  mere  fad  of  the  receipt  of  rents  and  profiis 
by  the  trustees  of  a  burial  ground,  who  were  appointed  for  the  management 
thereof  solely  as  a  burial  ground,  and  for  the  receipt  and  application  of  the 
huTtal  fees,  at  ike  time  when  a  portion  of  the  burial  ground  is  taken  by  a 
Toiltcay  company  (the  gro-und  being  at  that  time  closed  for  ever  as  a  burial 
ground,  and  the  rente  and  profits  then  being  received  springing  from  the  use  of 
the  ground  for  other  purposes),  is  not  such  a  possession  as  brings  the  applica- 
tion of  the  trustees  for  the  investment  of  the  purchase -mone y ,  paid  into  court 
by  the  company,  and  for  the  payment  of  the  dividends  to  them,  within  the 
79M  section  of  the  Lands  Clauses  Act. 

Upon  such  an  application  being  preferred,  a  simple  direction  for  invest- 
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ment  and  aceumitlation  was  made ;  and  the  petition  was  directed  to  stand  over 
for  the  appearance  of  euch  other  parties,  and  the  institution  of  such  other 
proceedings  aa  might  be  necessary  for  a  fiwd  determination  of  the  way  in  which 
the  Court  should  deal  with  the  fund. 

This  was  a  petition  presented  by  the  clerks  to  the  trustees  appointed  and 
now  acting  under  and  by  virtue  of  the  Acts,  66  Geo.  3.  o.  zxxix.,  and  1  &  2 
Geo.  4,  0.  xxiv. ;  of  which  the  former  was  passed  for  the  purpose  of  building 
a  new  parish  church  and  a  parochial  chapel  in  the  parish  of  St.  Pancras, 
Middlesex,  and  for  other  purposes  relating  thereto,  and  the  latter  for  (amongst 
other  things)  altering  and  enlarging  the  powers  of  the  former.  The  present 
trustees,  called  in  the  petition  "  the  church  trustees,"  are  more  than  sixty 
in  number,  and  by  the  Acts  the  church  trustees  were  to  sue  and  be  sued  in  the 
name  or  names  of  their  clerk  or  clerks  for  the  time  being. 

The  subject  of  the  petition  was  a  sum  of  money  which  had  been  paid  into 
court  by  the  Midland  Bailway  Compai^,  as  the  price  of  certain  portions  of 
what  was  called  in  tiie  petition  "  the  additional  burial-ground  of  St.  Pancras/' 
taken  by  the  company  under  their  compulsory  powers.  The  church  trustees 
claimed  to  be  the  trustees  of  this  additional  burial-ground ;  and  the  petition 
prayed  that  the  said  sum  of  money  should  be  invested,  and  the  dividends  paid 
to  the  petitioners  or  other  the  clerk  or  clerks  for  the  time  being  to  the  church 
trustees. 

The  history  of  the  additional  burial-ground,  as  stated  in  the  petition,  was 
as  follows :  — 

By  32  Geo.  3,  c.  Ixvi.,  certain  persons  were  appointed  to  be  a  board  of 
trustees  for  the  purposes  of  the  Act,  and  were  empowered  to  purchase  land 
for  the  formation  of  an  additional  burial-ground  for  the  use  of  the  parish  of 
St.  Pancras. 

By  section  8  of  this  Act  it  was  enacted  that  the  land  so  purchased  should 
become  and  be  absolutely  vested  in  the  vicar  and  churchwardens  of  the  said 
parish  and  their  successors,  for  the  purpose  of  a  burial-ground  for  the  use  of 
the  said  parish  for  ever. 

By  section  10  of  the  same  Act  it  was  enacted  that  the  said  trustees  should 
cause  the  additional  burial-ground  to  be  enclosed,  and  also  cause  a  small 
dwelling  to  be  erected  thereon  for  the  residence  of  such  person  or  persons  as 
the  trustees  might  think  proper  to  appoint  for  the  care  and  protection  of  the 
said  ground;  and  that  it  should  be  lawful  for  the  trustees  to  make  and  build 
such  vaults  or  other  conveniences  for  the  interment  of  the  dead  as  they  should 
think  proper;  and  that,  when  the  additional  burial-ground  should  have  been 
fenced  in  and  consecrated,  the  same  should  be  made  use  of  for  the  interment 
of  the  dead,  subject,  nevertheless,  to  such  orders  and  regulations  respecting 
the  management  thereof  as  should  from  time  to  time  be  made  by  the  trustees, 
so  that  such  orders  and  regulations  should  not  interfere  with  or  lessen  the 
settled  fees  then  payable  to  the  vicar. 

By  section  11  of  the  same  Act  the  trustees  were  empowered  to  borrow 
money  for  the  purposes  of  the  Act,  and  the  money  so  borrowed  and  the 
interest  thereof  were  thereby  charged  upon,  and  made  payable  out  of,  the  fees 
which  should  be  received  by  the  churchwardens  of  the  parish  on  account  of 
burials,  and  likewise  chained  upon,  and  made  payable  out  of,  the  poor  rates  as 
therein  mentioned. 

The  trustees  of  the  said  last-mentioned  Act,  in  execution  thereof, 
purchased  an  additional  burial-ground  adjoining  the  old  ground.  The 
additional  burial-ground  was  consecrated  and  used  for  the  purposes  of  burial. 
The  trustees  also  erected  a  small  house  on  the  ground  so  purchased,  as 
provided  by  the  Act. 

By  the  before -mentioned  Act,  56  Geo.  3.  c.  xxxix.,  the  church  trustees 
were  appointed,  and  powers  were  given  to  them  to  erect  a  new  parish  church, 
and  also  a  parochial  chapel,  to  be  called  "  Camden  Chapel,"  and  to  purchase 
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land  as  sites  for  such  new  church  and  chapel;  and  it  was  enacted  that,  after 
the  intended  new  church  should  be  completed  and  consecrated,  the  then 
parish  church  should  be  called  "  the  parish  chapel  of  the  parish  of 
St.  Fancras;"  and  that  the  church  trustees  should  be  empowered  to  raise 
money  for  the  purposes  of  the  Act,  and  to  lev;  rates  on  the  occupiers  of  land 
in  the  parish,  and  to  fix  the  rates  and  fees  for  burial  in  the  vaults  of  the  new 
church  and  chapel,  and  to  let  the  pews  in  the  said  new  church  and  chapel, 
and  to  apply  the  pew  rents  for  the  purposes  of  the  Act. 

By  the  before-mentioned  Act  1  &  2  Geo.  4,  c.  xxiv.,  the  Act  32  Geo.  S, 
c.  Ixvi.,  was  repealed,  except  that  the  said  additional  biurial-ground  was  to 
remain  vested  in  the  vicar  and  churchwardens  of  the  parish  and  their  successors 
f<M*  ever  for  the  use  of  the  said  parish.  By  section  3  of  this  Act  the  church 
trustees  and  their  successors  were  appointed  trustees  for  carrying  the  Act  into 
execution;  and  by  section  2  it  was  enacted  that  all  documents  and  sums  of 
money  remaining  in  the  hands  of  the  trustees  of  the  repealed  Act,  or  of  any 
other  persons  for  the  purposes  of  the  said  repealed  Act,  should  be  paid  and 
delivered  up  to  the  church  trustees,  and  that  the  church  trustees  should  pay  and 
dischai^e  all  sums  of  money  due  from  the  trustees  of  the  repealed  Act,  and 
indenonify  the  trustees  of  the  repealed  Act  on  accoimt  of  the  same.  By  the 
same  Act  the  powers  of  the  church  trustees  to  borrow  money  and  make  rates 
for  the  purposes  of  the  Act,  56  Geo.  8,  c.  xxxix.,  were  extended;  and  divers 
powers  and  authorities,  by  the  church  building  Acts  of  58  &  59  Geo.  3,  therein 
mentioned,  given  to  the  churchwardens  and  vestries  of  parishes,  and  powers 
of  making  rates,  borrowing  money,  and  fixing  and  receiving  pew  rents,  were, 
so  far  as  related  to  the  parish  of  St.  Pancras,  vested  in  the  church  trustees. 
By  section  44  of  the  same  Act  it  was  enacted  that  it  should  be  lawful  for  the 
church  trustees  to  fix  the  rates  and  fees  to  be  paid  for  interment  in  the  burial 
grounds  of  the  parish,  and  to  vary  the  same,  &c.,  and  that  all  such  rates  and 
fees  should  be  paid  to  the  churchwardens  of  the  parish  for  the  time  being, 
who  should,  once  or  oftener  in  every  year,  upon  such  day  or  days,  and  at  such 
time  or  times  as  the  church  trustees  should  direct,  render  to  the  church 
teustees  an  accoimt  of  all  such  sum  or  sums  of  money  as  they  should  from 
time  to  time  receive,  and  they  were  thereby  requured  to  pay  unto  the  church 
trustees  or  flieir  treasurer  from  time  to  time,  the  moneys  so  received  by  them 
whenever  the  same  should  amount  to  or  exceed  200Z.,  and  the  balance  thereof 
at  the  time  of  rendeiing  such  account ;  and  powers  were  given  to  the  church 
trustees  of  apprehending  and  distraining  on  the  goods  of  any  defaulting 
churchwarden.  By  section  53  of  the  same  Act  it  was  enacted  that  the  rates 
and  fees  for  burials  in  the  burial-grounds  of  the  parish,  subject  to  any  express 
charges  which  might  be  made  on  such  rates  or  fees  under  the  authority  of  the 
Act,  should  be  applied,  first,  in  payment  of  the  salaries,  wages,  or  allowances 
of  the  sextons  and  other  persons  who  should  be  employed  in  or  about  the 
buiial-grounds  (the  payments  in  respect  of  each  ground  being  made,  so  far 
as  might  be,  out  of  its  own  receipts) ;  secondly,  in  payment  of  the  expenses  of 
keeping  the  burial-grounds  in  gcod  order  and  condition  and  properly  drained, 
and  the  fences  thereof  in  good  and  substantial  repair;  and  thirdly,  the  surplus 
was  to  go  and  be  applied  in  the  manner  and  for  the  purposes  therein  directed 
concerning  the  application  of  the  pew  rents,  the  ultimate  application  thereof 
being  in  aid  of  the  poors  rate  of  the  parish. 

The  petition,  after  stating  that  the  new  parish  church  and  chapel  were 
duly  erected,  proceeded  to  state  that  the  church  trustees,  in  pursuance  of  the 
Ac1»,  had  received  the  burial  fees  arising  from  the  burial-ground,  and  had  kept 
and  cfmtinued  to  keep  in  good  order  the  burial-ground  and  the  house  erected 
thereon,  and  had  always  had  the  control  thereof,  and  had  paid  the  expenses  of 
maintaining  the  house  and  ground  out  of  the  burial  fees,  and  had  so  charged 
the  same  in  their  annual  accounts  rendered  to  the  parishioners,  as  provided 
by  1  £  2  Geo.  4,  c.  xxiv.,  and  had  applied  the  residue  of  the  moneys  received 
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in  respect  of  the  burial  fees  in  the  manner  and  for  the  purposes  directed  by  the 
Acts. 

The  burial-ground  was  closed  for  purposes  of  burial  about  eleven  years 
ago  by  Order  in  Council;  and  under  the  provisions  of  the  Burials  Act,  15  &  16 
Vict.  c.  85,  a  new  cemetery  was  provided  for  the  parish  at  Finchley.  The 
church  trustees,  however,  under  the  said  Burial  Act,  continued  to  receive  the 
fees  for  burials  at  Finchley,  and  appUed  the  same  in  the  same  manner  and 
for  the  same  purposes  as  tJie  burial  fees  preTiously  received  by  them  were 
applied.  The  church  trustees  moreover,  as  well  before  as  after  the  dis- 
continuance of  burials  in  the  burial-ground,  retained  the  burial-ground  under 
their  control,  and  remained  in  possession  thereof.  Eecently  the  church- 
trustees  let  the  sheep  pasturage  of  the  burial-ground,  and  received  rent  for 
the  same ;  and  they  also  recently  repaired  the  wall  of  the  ground  at  a 
considerable  expense. 

In  1863  the  Midland  Bailway  Company  obtained  power  to  purchase  and 
take,  and  accordingly  did  purchase  and  take,  for  the  purposes  of  their  under- 
taking, a  portion  of  the  additional  burial-ground,  including  l^e  house  erected 
thereon.  Before  however  absolutely  taking  the  house,  they  agreed  to  reut 
the  same  from  the  church  trustees  at  a  rent  of  301.  per  annum;  and  they  were 
in  possession  of  the  house,  and  paid  the  rent  to  the  church  trustees  from 
Lady  Day,  1863. 

By  the  Midland  Bailway  (St.  Pancras  Branch)  Act,  1604,  the  said 
company  were  further  empowered  to  take,  for  the  purposes  of  their  Act,  and 
they  accordingly  took,  an  easement  under  part  of  the  burial  groimd;  and  it 
was  provided  that  the  compensation  to  be  paid  by  the  company  in  respect 
of  the  burial  ground  should  be  paid  into  the  Court  of  Chancery,  to  the  account 
of  ex  parte  the  burial  ground  of  St.  Pancras. 

The  price  to  be  paid  by  the  company  for  the  land,  house,  and  easement 
taken  by  them,  as  fixed  by  proper  valuations,  amounted  to  2,350L  The 
company  paid  this  amount  into  Court,  to  the  account  of  the  Accountant- 
General,  "  to  the  credit  of  ex  parie  the  Midland  Bailway  Company,  ex  parie 
the  burial  ground  of  St.  Pancras,  and  the  church  trustees,  vicar,  and  church- 
wardens, and  vestry  of  the  parish  of  St.  Pancras,  and  the  incumbent  of  the 
new  parish  of  Old  St.  Pancras." 

By  "  the  incumbent  of  the  new  parish  of  Old  St.  Pancras  "  in  the  title 
of  the  account  was  meant  the  incumbent  of  the  church  in  56  Geo.  3,  c.  xxxix., 
designated  "  the  parish  chapel  of  St.  Pancras." 

The  petitioners,  on  behalf  of  the  church  trustees,  submitted  that  the  latter 
were  the  parties  in  possession  and  receipt  of  the  rents  and  profits  of  the  lands 
in  respect  whereof  the  said  moneys  had  been  paid  into  court,  as  being  entitled 
thereto  at  the  time  of  such  lands  being  purchased  or  taken,  and  that  they 
■were  lawfully  entitled  to  such  lands  within  the  meaning  of  the  Lands  Clauses 
Consolidation  Act,  1845. 

The  petition  prayed  for  the  investment  of  the  moneys  in  court,  and  the 
payment  of  the  dividends  to  the  petitioners,  or  other  the  clerk  or  clerks  for 
the  time  being  to  the  church  trustees. 

The  petition  was  opposed  by  the  vicar,  the  vicar  and  churchwardens,  and 
the  vestry  of  the  pari^,  and  by  the  incumbent  of  the  parish  chapel  of  the 
parish. 

Osborne,  Q.C.,  and  Vaughan  Hawkins,  for  the  petitioners. — The  church 
trustees  have  what  is  required  by  section  79  of  the  Lands  Clauses  Consolidation 
Act,  1845.  Certainly  their  title  to  the  dividends  is  quite  clear;  though, 
perhaps,  if  any  question  arose  as  to  the  principal  sum  a  scheme  for  its 
application  might  be  necessai^.  The  taking  of  the  land  by  the  company  does 
not  secularize  the  money  paid  as  its  price.  What  title  then  can  the  vestry 
possibly  show?  The  land  was  dedicated  to  ecclesiastical  purposes  for  ever, 
and  not  until  all  those  purposes  have  been  satis6ed  can  the  poors'  rate  come 
in.    The  church  trustees  have  always  received  whatever  profits  have  arisen 
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from  the  land ;  while  there  were  burials  they  received  the  fees ;  when  there  was 
slieep  pasturage  they  receiyed  the  payment  for  it;  and  they  received  the 
rent  of  the  house  when  let  to  the  company.  No  one  can  show  a  better  title  to 
the  land  than  the  church  trustees. 

E.  Charles,  tor  the  vicar  of  St.  Pancras. 

Fooka  and  Fooks,  jun.,  for  the  incumbent  of  the  parish  chapel  of 
St.  Pancras,  asked  that  in  case  the  prayer  of  the  petition  should  be  granted 
tlie  Court  would  accompany  the  direction  to  pay  the  dividends  to  the  church 
trustees  with  an  order  to  them  to  put  and  keep  the  burial  ground  in  good 
coodition.    It  was  now  in  a  disgraceful  state. 

Giffard,  Q.C,  and  Pemberion,  for  the  vestry  of  St.  Pancras,  contended 
that  mere  possesakin  was  nothing,  unless  something  else  could  be  shown. 
The  fee  was  vested  in  the  vicar  and  churchwardens;  the  church  trustees  had 
nothing  except  certain  managing  powers  so  long  as  the  ground  was  used  for  the 
purposes  of  burial. 

Sarganty  for  the  company^  was  not  heard. 

Wood,  V.C.,  suggested  that  the  proper  course  would  be  to  (»der  the 
infesbnent  of  ti^e  money  and  the  accumulation  of  the  dividends  until  a 
definite  decision  could  be  come  to  on  the  proper  way  to  deal  with  the  fund. 

Vaughan  Hawkins. — The  church  trustees  should  not  be  interrupted  in 
the  pernancy  of  the  rents  and  profits.  Besides,  if  accumulation  should  be 
directed,  how  can  we  atop  it  ? 

Wood,  V.C,  said  that,  though  the  79th  section  of  the  Lands  Clauses  Act 
should,  on  the  ground  of  public  policy,  be  acted  upon  very  strictly;  yet  he 
tiiought  that  the  case  contemplated  by  thab  section  was  not  a  case  like  the 
present,  where  it  was  clear  that  further  proceedings,  by  bill  or  information, 
would  be  necessary  before  the  Court  could  feel  justified  in  parting  with  the 
money  which  had  been  paid  in.  The  land  on  which  this  question  arose  was 
vest«d  in  the  vicar  and  churchwardens  in  trust  for  the  use  of  the  parish  as  a 
burial-groimd.  Being  used  as  a  burial  groimd,  the  church  trustees  were  from 
time  to  time  to  have  the  fixing  of  the  fees;  and  the  churchwardens,  taking 
such  fees  as  receivers  for  them,  were  to  hand  them  over  when  they  amounted 
or  exceeded  a  certain  sum.  The  petitioners  therefore  received  all  the  profits 
that  could  be  made  out  of  the  ground  while  it  was  a  burial-ground ;  but  when 
it  ceased  to  be  used  for  burials,  their  right  to  any  profits  out  of  it  also  ceased. 
There  was  nothing  in  the  Acts  authorising  fchem  to  take  any  profit  which  might 
arise  out  of  using  the  ground  as  a  sheep  pasturage,  or  from  letting  the  house, 
which  was  intended  as  a  residence  for  the  sexton.  The  Court  could  not  look 
upon  the  mere  circumstance  that  they  had,  as  a  matter  of  fact,  received  such 
pxM,  as  being  a  possessicm  of  the  rents  and  profits  which  would  entitle  them 
to  the  benefits  of  the  79t-h  section  of  the  Lands  Clauses  Act.  When  the 
ground  was  closed  for  the  purposes  of  burial  the  petildoners  were  arrested 
from  deriving  any  profit  from  the  only  source  from  which  they  had  shown 
themselves  entitled  to  derive  any,  and  they  received  compensation  for  being 
»  arrested  by  the  receipt  of  the  fees  at  Finchley.  Under  these  circumstances 
only  a  simple  order  for  investment  and  accumulation  could  be  made,  and  the 
petition  would  be  directed  to  stand  over  until  the  last  petition  day  in  Easter 
Term.  This  would  allow  of  any  of  the  parties  applying  to  the  Charity 
Commissioners,  or  taking  such  other  steps  as  they  might  be  advised,  towards 
bringing  the  matter  into  a  proper  shape  for  determination.  The  order  would 
be  made  without  prejudice  to  the  rights  of  any  of  the  parties. 
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Wood,  V.C,  March  14,  1866. 


EISHTON  V.  GRISSEL. 


14  W.  E.  578. 


Pleading — Answer — Exception — Correspondence. 

Fbaotice. — Where  the  hill  alleges  that  the  defendant,  in  the  course  of  a 
correspondence  between  himself  and  others,  made  certain  representations 
respecting  the  subject-matter  of  the  suit,  and  one  of  the  interrogatories 
requires  him  to  set  forth  a  list  of  the  correspondence,  an  answer  which  merely 
states  that  the  correspondence  contained  no  such  representation,  is  insufficient. 

This  waB  a  suit  for  an  account  of  profits.  The  plaintiff  had  been  clerk 
to  the  defendant,  his  salary  being  a  percentage  of  the  profits.  Defendant  had 
sold  his  business  to  a  company,  and  one  of  the  interrogatories  asked  whether 
the  defendant  did  not,  in  the  course  of  the  negotiation,  represent  that  his 
profits  averaged  from  7,000Z.  to  20,0001.  a  year,  or  what  representation  he  did 
make  on  the  subject,  and  whether  verbally  or  in  writing,  and  to  whom,  and 
it  required  him  to  Bet  forth  a  list  of  all  correspondence  relating  to  tiie  said 
negotiation.  The  defendant  did  not,  in  the  answer,  specify  the  persons  to 
whom  he  made  the  representations,  further  than  by  stating  that  they  were 
the  persons  to  whom  he  sold  his  business,  without  giving  the  names ;  and  the 
answer  contained  no  list  of  correspondence,  but  merely  a  general  statement 
that  there  were  no  letters  making  any  mention  of  the  profits.  The  plaintiff 
excepted  to  this  part  of  the  answer,  and  the  exceptions  had  been  allowed; 
and  on  the  second  answer  coming  in  the  plaintiff  excepted  again,  and  the 
defendants  submitted,  and  made  the  usual  tender  of  twenty  shillings  costs. 

The  third  answer  being  considered  unsatisfactory  the  plaintiff  set  down  the 
exceptions  again. 

Hemming,  for  the  plaintiff,  ai^ed  ihat  the  third  answer  was  also 
insufficient. 

Pearson,  for  the  defendant. — The  objection  that  the  names  of  the  persons 
had  not  been  given  was  not  taken  on  the  former  argument  on  the  exceptions. 
The  defendant  having  submitted  to  the  second  set  of  exceptions,  ought  not  to 
have  been  brought  into  Court  again. 

Hemming,  in  reply. — There  was,  at  any  rate,  a  suppression,  if  there  was 
no  mis-statoment  in  the  answer.  We  did  not  wish  to  bring  defendant  into 
court,  but  we  had  no  choice :  Manchester,  Sheffield,  and  Lincolnshire  RatLway 
Company  v.  Worksop  Board  of  Health  (2  K.  &  J.  25;  4.  W.  E.  5). 

Wood,  V.C,  said  that  everything  had  been  answered  by  the  third  answer, 
except  as  to  the  negotiations.  The  strict  rule  was  that  the  wwds  of  an 
interrogatory  must  be  answered  either  by  admission  or  traverse.  Here  there 
was  neither.  There  might  have  been  correspondence  not  actually  mentioning 
the  profits,  but  having  considerable  bearing  on  the  question.  The  right  mode 
would  have  been  to  admit  certain  letters  referring  to  them,  but  to  say  that 
such  and  such  letters  did  not  relate  to  profits:  the  plaintiff  has  a  right  to 
know  all  the  letters  that  the  defendant  has  got.  The  defendant  must  put  in 
a  further  answer,  giving  a  list  of  all  oorrespondenoeM  and  stating  where  he 
claims  protection. 

As  to  the  other  point,  it  was  doubtful  whether  the  plaintiff  could  withdraw 
after  the  exceptions  to  the  second  answer.  The  exceptions  must  be  allowed 
with  costs. 
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Wood.  V.C..  March  10,  20.  1866. 

FERRIER  V.  ATTWOOL. 

U  W.  R.  682:  affirmed,  [1866]  E.  R.  A.  2856;  14  W.  R.  697;  14  L.  T.  S78; 

12  Jur.  N.S.  365. 

Exceptions  to  answer — Right  to  account  and  production. 

Discovery. — Where  a  strong  prima  facie  caae  is  shoivn  by  the  hill, 
defendant  cannot  he  excused  from  giving  discovery  on  the  ground  that  such 
discovery  only  tends  to  establish  his  own  case. 

Exceptions  to  answer  and  summons  to  produce. 

This  was  a  partnership  suit.  The  defendant  by  his  answer  raised  the 
issue  of  partnership  or  no  partnership,  alleging  that  the  plaintiff  was  merely 
his  clerk  in  his  business  of  a  cooper,  at  Liverpool,  and  that  certain  payment* 
made  by  him  to  plaintiff  were  made  as  loans,  and  not  as  part  of  the  partnership 
profits.  The  plaintiff  and  defendant  had  formerly  been  partners  in  the 
business  of  coopers.  The  plaintiff's  claim  to  be  a  partner  rested  principally 
on  the  construction  of  an  agreement  set  out  in  the  bill. 

The  first  exception  was  in  respect  of  defendant's  answer  to  an  allegation 
of  what  passed  at  a  meeting  between  plaintiS  and  him  and  a  third  party 
named  Reynolds  some  years  since,  at  which  it  was  alleged  that  Reynolds 
agreed  to  become  surety  for  the  firm  on  the  joint  assurance  of  plaintiff  and 
defendant.  The  answer  stated  defendant's  "  belief  "  as  to  the  circumstances 
of  the  interview,  and  denied  that  defendant  gave  the  assurance,  and  denied 
to  the  best  of  defendant's  belief  that  plaintiS  gave  the  assurance,  but  did 
not  in  so  many  words  deny  that  they  gave  a  "  joint  assurance." 

The  second  exception  was  that  defendant  had  not  sufficiently  answered  an 
interrogatory,  askmg  whether  re-coopering  and  repairing  was  a  branch  of 
the  business. 

The  third  exception  was  to  the  answer  to  an  interrogatory  whether  the 
cash-book  of  the  business  was  not  in  the  possession  of  the  defendant.  The 
answer  referred  the  plaintiff  to  the  books  and  papers  in  the  schedule  to  the 
answer. 

The  fourth  exception  was  that  the  defendant  had  not,  in  answer  to  an 
interr(^atory,  set  out  an  accoimt  of  all  moneys  received  m  tiie  business.  The 
answer  had  submitted  that  he  was  not  bound  to  do  so. 

The  5th,  6th,  and  7th  exceptions  were  that  defendant  had  not  sufficiently 
answered  whether  the  amount  of  certain  moneys  payable  by  the  Mersey 
Docks  and  Harbour  Board  had  been  ascertained,  and  what  was  the  amount 
received,  and  that  he  had  not  scheduled  an  account  of  such  moneys. 

The  affidavit  of  dociunents  claimed  privilege  for  certain  documents,  on 
the  ground  that  they  tended  exclusively  to  support  the  defendant's  claim, 
and  not  that  of  the  plaintiff. 

jBoIf,  Q.C.,  and  J.  L.  Bird,  for  the  plaintiff,  contended  that  the  answer 
admitted  a  partnership,  and  that  therefore  they  were  entitled  to  the  discovery 
asked,  which  was  most  material.  It  was  important  for  them  to  have  the 
partnership  assets  in  court.  The  books  and  papers  scheduled  relate  to  the 
matters  in  question.  The  denial  as  to  documents  was  only  as  "to  the  best  of 
the  defendant's  belief."  There  is  no  mention  in  the  schedule  of  the  cash-book 
we  ask  for.   They  cited  Delarue  v.  Dickinson  (3  K.  &  J.  3&3). 

Willcocks,  Q-C,  and  Benjamin  Hardy,  for  the  defendant. — The  question 
is  whether  the  discovery  now  asked  is  material  to  the  plaintiff's  case.  The 
question  whether  plaintiff  is  entitled  to  an  account  must  be  decided  not  now, 
but  at  the  hearing.  As  to  the  money  received  from  the  Mersey  Docks 
Company,  we  have  aaXj  omitted  to  state  the  amount.  That  will  simply  be 
an  item  of  account,  if  any  is  decreed.   As  to  the  schedule  of  dociunents.  we 
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have  set  out  a  list  of  them,  and  plaintiff  can  judge  for  himself  if  they  are 
material.  As  to  the  "  joint  assurance  "  to  Reynolds,  if  defendant  denies 
that  either  he  or  plaintiff  gave  the  assurance,  that  is  equivalent  to  denying 
the  joint  assurance.  It  is  absurd  to  ask  us  to  swear  positively  as  to  what 
plaintiff  said  at  the  interview.  On  the  point  of  non-discovery  they  cited : 
Adams  v.  Fisher  (8  My.  &  Cr.  527);  Tumey  v.  Bayley  (12  W.  R.  683).  The 
matters  inquired  after  by  the  first  and  second  exceptions  are  very  trivial. 
The  cash-book  inquired  after  must  be  one  of  those  enumerated  in  the  schedule ; 
Mansell  v.  Feeney  (9  W.  R.  610,  2  J.  &  H.  320);  Swabey  v.  Suifon  (12 
W.  R.  124,  1  H.  &  M.  514);  Lett  v.  Pany  (1  H.  &.  M.  517);  Perry  v.  Turpin 
(2  W.  R.  387 ;  Kay.  App.  49).  The  summons  to  produce  was  taken  out  before 
the  exceptions  were  filed.   This  assumed  the  sufficiency  of  the  answer. 

Bird,  in  reply,  on  the  first  exception,  ui^ed  that  defendant's  denial  as 
to  his  belief  was  not  enough,  as  he  was  present  at  the  interview. 

Wood,  V.C.,  said  that  the  general  rule  that  you  must  answer  fully  if  you 
answer  at  all  was  illustrated  by  the  present  case.  Here  it  was  admitted  that 
plaintiff  and  defendant  were  partners  in  another  business.  The  defendant 
had  alleged  that  plaintiff  was  only  his  servant,  and  had  therefore  refused 
discovery.  In  that  state  of  affairs  the  whole  question  of  receipts  became  a 
most  important  one,  especially  as  there  was  strong  prima  facie  evidence  of 
a  partnership.  The  documents  inquired  after  might  be  most  material.  [His 
Honour  referred  then  to  the  case  of  Harris  v.  Harris  (4  Hare,  179).]  Hie 
Honour  disallowed  the  first  exception,  but  allowed  those  from  the  second 
to  the  seventh,  both  inclusive,  reserving  the  eighth  and  ninth,  relating  to 
doouments,  for  consideration  in  chambers.  As  to  the  first,  he  considered  that 
defendant's  "belief"  was  sufficient  answer  to  an  interview  which  had 
happened  long  ago,  and  the  assurance  alleged  to  have  been  then  and  there 
given.  The  costs  of  five  exceptions  would  be  allowed,  but  there  would  be 
none  of  the  eighth  and  ninth. 


[PRIVY  OOUHOn..] 

March  17.  1866. 

MUDUN  MOHUN  DOSS  v.  GOKUL  DOSS.* 

14  W.  R.  590;  14  L.  T.  646. 

Agra — Wrongful  attachment — Right  of  action — Qeneral  damages — Proof 
of,  when  not  necessary. 

Tort. — The  proposition  that  a  man  whose  possession  was  unlawfully 
invaded  by  a  wrongful  attachment  ought  to  Have  given  effect  io  that  invasion, 
because  ii  woe  made  under  colour  of  legal  process,  by  removing  the  lock  of  his 
own  storehouse,  is  untenable;  and  though  the  plaintiff  might  have  received 
permission  to  use  his  own  property,  he  was  neither  bound  to  accept  the 
permission  so  accorded  to  him,  nor,  if  he  had  accepted  it,  would  he  have  lost 
his  right  of  action,  and  he  was  entitled,  at  the  very  least,  to  a  judgment  for 
nominal  damages. 

The  principle  ordinarily  applicable  to  actions  of  tort  is  that  the  plaintiff 
is  never  precluded  from  recovering  ordinary  damages  by  reason  of  his  failing 
to  prove  the  special  damage  he  has  laid,  unless  the  special  damage  u  the 
gist  of  the  action. 

Le  Breton  t>.  EnzuB  (4  Moo.  P.  C.  82S)  {as  to  the  assessment  of  damagea), 

foUowed. 

*  Preaent— Knight  Bruce.  L.J.,  Turner,  L.J.,  Sir  J.  W.  Colvile,  Sir  E.  V.  Williains,  ud 
Sir  Lfturence  Feel. 
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This  was  an  appeal  agaiust  a  decree  of  the  Sudder  Court  of  Agra,  which 
confirmed  a  decre  of  the  Civil  Court  of  Mirzapore,  disinissing  the  appellant's 
suit  with  costs. 

The  suit  was  brought  to  reeoTer  the  damages  alleged  to  have  been 
sustained  by  the  nominal  plaintiff's  employer,  Bwarka  Doss,  in  consequence 
of  an  attachment  made  at  the  instance  of  the  respondent  as  the  bolder  of 

a  decree. 

Dwarka  Doss  and  the  respondent  had  conflicting  claims  upon  an  indigo 
factory,  lying  between  the  villages  of  Putteetah  and  Sirawabur,  which  with 
three  oUiers,  belonged  to  two  persons,  named  Chunder  Ghurun  and  Esserchund 
Nec^hy. 

At  the  beginning  of  the  year  1856  the  Neoghys  were  indebted  to  Mussumal 
Ooman  Soondree,  the  wife  of  Tara  Fershun  Bagjee,  in  the  sum  of  17,761rs., 
partly  for  moneys  advanced  by  her,  and  partly  for  moneys  advanced  by 
Dwarka  Doss  on  her  husband's  guarantee,  for  the  purpose  of  carrying  on  the 
factories;  and  those  advances  were  secured  by  certain  instruments  of  mortgage, 
dated  respectively  the  20th  of  January,  1852;  the  18th  of  April,  1853;  and  the 
Ist  of  January,  1856.  These  securities  embraced  the  block  of  all  the  factories 
and  their  crops  for  the  year  1856 — 57. 

On  the  latof  January,  1856,  Mussumat  Ooman  Soondree,  by  an  instrument 
called  a  deed  of  re-mortgage,  assigned  all  her  interest  in  the  factories  under 
the  before-mentioned  securities  to  Dwarka  Doss,  in  order  to  secure  the  sum 
of  9,761rs.,  being  the  balance  then  due  in  respect  of  his  former  advances 
together  with  the  future  advances  to  be  made  by  him  for  carrying  on  the 
factories.  And  it  was  thereby  provided  that  he  should  take  the  factories  under 
his  control  and  management  during  the  year  1268  Fusli,  or  1866-67;  thereby 
giving  him  the  first  charge  or  lien  on  the  crop. 

It  did  not  very  clearly  appear  whether,  under  this  stipulation,  he  took 
possession  of  the  factories ;  or,  if  he  did  so,  how  long  he  continued  in  poBsession. 
But  on  the  7th  of  July,  1859,  he  obtained  a  decree  in  the  Civil  Court  of 
Benares  against  Mussumat  Ooman  Soondree  and  the  Neoghys  for  the  sum 
of  2d,672r8.  as  then  due  to  him  upon  his  mortgage ;  and  on  the  15th  of  the 
same  month  he  and  the  Neoghys  filed  in  court  a  petition  embodying  the  terms 
of  a  compromise  into  which  they  had  entered.  The  effect  of  this  was  that 
Dwarka  Doss  was  to  suspend  the  execution  which  he  had  taken  out  under  tbe 
decree  for  23,672rs.;  and  was  to  advance  further  sums  for  manufacturing- 
indigo  from  the  stumps  then  on  the  ground;  and  was  to  have  the  disposal 
of  all  the  indigo  manufactured.  The  works  were  to  be  superintended  by  one 
Balgobind  Doss  Seith,  whom  the  Neoghys  had  nominated  as  their  agent  for 
that  purpose.  The  rights  of  Dwarka  Does  under  the  execution  for  any  balance 
that  might  remain  to  him  after  the  sale  of  indigo  were  expressly  reserved 
to  him  both  against  the  factories  and  against  all  the  defendants  to  his  suits. 
This  arrangement  was  carried  out  by  placing  a  servant  or  agent  of  Dwarka 
Does  in  charge  of  the  factories. 

On  the  day  on  which  this  instrument  of  compromise  was  filed  in  the 
Benares  Court  (the  15th  of  July,  1859),  the  respondent  obtained  a  decree  in 
the  Court  of  the  Principal  Sudder  Ameen  of  Mirzapore  against  the  Neoghys 
for  the  sum  of  764x8.,  alleged  to  be  due  to  him  upon  a  mortgage  of  the 
Puttetah  factory,  dated  in  Phagoon  Budee,  1st  Sumbut  1911  (a.d.  1855) 
Dwarka  Doss  intervened  in  this  suit  as  an  objector,  insisting  that  the  factory 
had  been  attached  for  money  due  to  him,  and  that  the  claim  was  fraudulent 
But  the  Principal  Sudder  Ameen  held  that  the  objection  could  not  he  tried 
in  that  suit,  and  was  no  bar  to  the  making  of  the.  usual  decree  in  a  suit  based 
upon  a  simple  mortgage-bond.  He  accordingly  passed  the  ordinary  decree 
against  the  defendants  (the  Neoghys),  and  the  mortgaged  property  for  the 
sum  found  due. 

The  respondent  took  out  execution  on  this  decree  for  878rB.  10a.    On  the 
17th  September  he  obtamed  an  order  for  the  attachment  of  the  Putteetah 
factory  witii  the  appurtenances,  and  of  eight  maunds  of  indigo,  part  of  a 
E.  B.  A.  [1866]— VOL.  2  86 
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lander  quantity  of  fifty  maunde,  alleged  to  be  at  the  factory.  On  the  28rd  of 
September  the  Ameen,  accompanied  by  two  serrante  of  the  respondent,  who 
went  to  point  out  the  property,  proceeded  to  attach  the  factory  and  other 

property  detailed  in  this  application.  He  made  an  actual  entry  upon  the 
lands  and  took  an  inventory  of  the  property  attached.  He  could  not,  however, 
complete  the  attachment  of  the  eight  maunds  of  indigo  by  actual  seizure. 
These  were  part  of  a  much  lai^er  quantity  kept  in  a  storehouse,  which  was 
under  lock  and  key;  and  the  servants  of  Dwarka  Doss  refused  to  give  him 
access  to  the  storehouse,  or  to  remove  this  lock.  In  these  circumstances  he 
put  his  own  lock  also  upon  the  door,  and  retired,  leaving  two  peons  m  chaise 
of  the  property  attached. 

The  appellant,  having  heard  of  the  application  for  the  attachment,  had, 
on  the  22nd  of  September,  applied  to  stay  it.  But,  as  the  Dusserah  holidays, 
during  which  the  courts  are  closed  for  some  weeks,  began  on  the  24th,  this 
application  was  ordered  to  stand  over  until  after  the  vacation;  and  the  same 
cause  prevented  any  further  application  touching  the  actual  attachment. 

In  October  the  Ameen,  armed  with  a  magistrate's  order,  and  accompanied 
with  a  blacksmith,  went  to  the  storehouse  for  the  purpose  of  breaking  Dwarka 
Doss's  lock,  but  appears  to  have  desisted  on  the  threat  of  the  people  in  charge 
of  the  factory  to  quit  the  premises  if  the  lock  was  broken,  and  to  leave  him 
responsible  for  all  the  indigo  there.  On  the  5th  of  November,  these  circum- 
stances having  been  brought  to  the  notice  of  the  Principal  Sudder  Ameen, 
he  passed  an  order  to  the  effect  that  if  the  defendants  to  the  respondent's  suit, 
or  their  agents,  should  fail  to  appear  in  court  within  a  week,  and  substantiate 
their  objection  to  the  opening  of  their  lock,  it  should  be  broken,  and  the 
eight  maunds  of  indigo  be  forcibly  attached.  On  the  same  day  he  required 
the  respondent,  as  the  decree-holder,  to  answer  the  appellant's  objection  of 
the  22nd  of  September  within  four  days.  On  the  25th  November  the  Ameen, 
having  in  the  meantime  received  no  order  to  suspend  the  attachment  of  the 
indigo,  proceeded,  under  the  order  of  the  5th  of  November,  to  remove  the 
lock,  attached  eight  maunds  of  indigo  pointed  out  to  him  by  a  servant  of 
the  respondent,  and  made  two  inventories,  one  of  the  eight  maunds  of 
indigo  attached,  the  other  of  the  other  property  found  in  the  storehouse  which 
was  not  attached.  Owing,  however  to  some  difficulty  about  weighing  the 
Indigo,  all  this  property  remained  in  the  storehouse,  apparently  under  the 
lock  of  the  Ameen,  or  in  charge  of  his  peons,  until  the  8th  of  December,  when 
-the  eight  maunds  were  finally  weighed  and  removed  to  a  separate  place,  and 
-the  other  contents  of  the  storehouse  were  left  at  the  disposal  of  Dwarka 
Doss's  people.  On  the  12th  of  December  the  Ameen  submitted  to  the 
-Court  a  further  report  of  his  proceedings,  and  stated  that  he  had,  according 
*o  the  respondent's  request,  attached  no  property  belonging  to  the  factory 
except  the  eight  maunds  of  indigo.  The  objection  filed  by  the  appellant 
on  the  22nd  of  September  appears  to  have  been  thenceforward  confined  to 
these;  and  it  was  finally  disposed  of  by  an  order  of  the  3rd  of  January,  1860, 
which,  on  the  ground  of  the  preferential  claim  of  Dwarka  Doss,  directed  the 
release  of  the  eight  maunds  of  indigo  from  attachment. 

Some  difficulty  in  carrying  out  this  order  was  occasioned  by  the  refusal 
of  Dwarka  Dobs's  agents  to  receive  back  this  mdigo  except  on  terms  with 
which  the  Ameen  would  not  comply,  but  ultimately  the  eight  maunds,  and 
whatever  else  had  been  under  attachment,  were,  by  order  of  the  Court,  left 
at  the  disposal  of  those  who  were  in  possession  and  charge  of  the  factory,  and 
the  peons  were  withdrawn  from  the  premises  on  the  28th  of  February,  1860. 

On  the  25th  of  February,  1860,  the  suit,  in  which  the  present  appeal 
arose,  was  commenced  by  the  appellant  against  the  respondent,  by  filing  his 
plaint  in  the  Civil  Court  at  Mirzapore,  in  order  to  recover  damages  for  the 
loss  occasioned  by  the  defendant's  (the  respondent's)  wrongful  attachment 
as  above  mentioned.  The  plaint  after  setting  forth  the  principal  facts  aforesaid, 
relating  to  l^e  rights  of  the  appellant's  principal.  Dwarka  Doss,  as  mortgagee, 
and  relating  to  the  attachment  made  at  the  instance  of  the  respondent. 
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charged  personal  enmity  against  the  defendant,  and  collusion  between  him 
and  the  two  Neoghys  in  obtaining  his  decree  of  the  15fch  July,  1859,  and  that 
he  had  induced  the  Ameen  to  attach,  amongst  other  things,  the  storehouse 
in  which  seventy  maimds  of  indigo  cakes  had  been  placed  on  shelves  to  dry. 

claim  was  stated  in  the  plaint  as  follows: — "  To  recover  on  account  of 
loss  of  seventy  maunds  of  indigo  cakes  at  200r«.  per  maund,  14,00(}rB. ;  on 
account  of  indigo  plants  which  were  groT^n  on  257  beegahs  of  land,  and  which 
would  have  yielded  four  seers  of  indigo  per  beegah,  5,54dr8.,  after  deducting 
the  subsequent  expense  of  manufacture ;  and  on  account  of  stumps  of  indigo 
plants  of  the  second  year,  grown  on  105  beegahs,  which  would  have  yielded 
Wo  seers  of  indigo  per  beegah,  l,250rs.,  a'fter  deducting  the  said  expenses. 
Total  claim,  20,795r8.,  being  the  amount  of  damages  sustained  by  the  plaintiff's 
employer  in  consequence  of  an  attachment  made  at  the  instance  of  the  decree 
header,  the  cause  of  action  arising  on  September  23rd,  1859,  the  date  of  the 
firet  attachment. ' ' 

The  written  statement  of  the  defendant  denied  (amongst  other  things) 
that  there  was  any  loss  sustained  by  reason  of  the  attachment,  and  alleged 
that  if  any  loss  was  sustained,  it  was  caused  by  the  plaintiff's  own  act,  and 
not  through  the  defendant ;  it  then  proceeded  to  deny  specifically  the 
auctions  in  the  plaint.  The  case  came  on  for  trial  before  the  principal 
Sudder  Ameen,  and  by  a  decree,  dated  11th  July,  1860,  the  appellant's  suit 
Tas  dismissed  with  costs.  The  appellant  appealed  from  thifi  decree  to  the 
late  Sudder  Dewanny  Adawlut  of  the  North- Western  Provinces,  when  a  decree 
vaa  made  on  the  7th  October,  1861,  dismissing  the  plainti^'s  appeal  with 
costs.    From  this  last  mentioned  decree  the  present  appeal  was  brought. 

Leith,  for  the  appellant,  contended  that  the  decree  complained  of  ought 
to  be  reversed,  because  the  attachment  and  seizure  were  illegal,  and  bad 
been  on  that  ground  ordered  to  be  withdrawn  by  a  court  of  competent 
authority;  and,  therefore,  in  the  present  suit,  complaining  of  that  wrong, 
there  ought  to  have  been  a  judgment  entered  for  the  plaintiff  (the  appellant), 
independently  of  any  proof  of  the  amount  of  damages  thereby  sustained. 
He  cited  Bayliss  v.  Fisher  (7  Bing.  158). 

FoTsyih,  Q.C.,  and  Melville,  for  the  respondent. 

Sir  J.  W .  Col  VILE  now  delivered  judgment :  (having  first  carefully  stated 
the  facts  as  above,  his  Lordship  continued) :  — Upon  this  statement  of 
admitted  facts  it  appears  clear  to  their  Lordships  that  Dwarka  Doss  had,  by 
reason  of  the  attachment  of  the  23rd  of  September  and  subsequent  proceedings 
sustained  an  injury,  for  which  he  was  entitled  to  claim  substantial  damages. 
The  attachment  was  wrongful  and  irregular.  The  right  of  the  respondent, 
under  his  decree,  was  to  sell  the  factory  pledged  to  him,  subject  to  the  rights 
d  Dwarka  Doss  under  his  prior  mortgage.  He  had  no  right  to  invade  or 
disturb  the  possession  of  the  prior  mortgagee  by  placing  peons  upon  the 
pn^>erty,  in  order  to  attach  the  factory  as  a  step  towards  the  judicial  sale. 
Coder  the  procedure,  as  it  existed  before  1859,  this  could  not  have  been  done ; 
the  attachment  must  have  been  constructive.  But  under  the  new  Code  of 
ftocedure,  which  had  come  into  force  on  the  Ist  of  July,  1859,  the  proper 
course  was  to  issue  and  publish  a  written  notice  under  the  235th  and  239th 
Kctions  of  Act  VIII.  of  1859.  For  the  actual  seizure  of  the  eight  maunds  of 
indigo,  to  which  the  execution  was  ultimately  reduced,  there  was  even  less 
justification.  The  manufactured  indigo  was  not  included  in  the  respondent's 
mortgage.  And  that  it  was  not  part  of  the  general  property  in  the  possession  of 
the  Neoghys,  that  Dwarka  Doss  had  or  claimed  a  lien  upon  it,  the  respondent 
had  had  ample  notice  in  his  own  suit,  wherein  Dwarka  Doss  had  intervened 
u  objector,  and  by  the  proceedings  of  the  12th  of  May,  1859,  touching  a 
distress  for  rent  which  has  been  put  in  evidence  in  the  cause.  And  the 
manner  in  which  this  wrongful  attachment  was  carried  out,  the  placing  by  the 
Ameen  of  his  lock  upon  the  door,  subjected  Dwarka  Doss  to  the  additional 
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wrong  of  havii^  the  contents  of  the  godown,  to  which  ultra  the  eight  maunds 
of  indigo  the  respondent  made  no  claim,  taken  out  of  his  control  and  dominion 
from  the  23rd  of  September  until  the  8th  of  December.  It  is  idle  to  say 
that  his  people  ought  in  the  first  instance  to  have  given  the  Ameen  access 
to  the  godown,  and  delivered  the  eight  maunds  of  indigo,  or  that  they  ought 
to  have  acted  according  to  the  directions  of  the  Ameen,  concerning  the  use 
of  the  two  locks,  supposing  those  directions  to  have  been  given  to  the  peons. 
The  case  cited  by  Mr.  Leith  from  Bingham's  Reports  (Baylias  v.  Fisher, 
7  Bingh.  153)  shows  that  in  this  country  a  plaintifF  in  an  action  for  a  trespass 
of  very  similar  character,  may,  without  proving  special  damage,  recover 
substantial  damages.  Nor  can  it  be  said  that  in  this  case  there  is  no  evidence 
of  the  malicious  character  which  the  plaint  imputes  to  the  trespass. 

The  plaint  in  this  case  was  filed  on  the  25th  of  February,  1860.  The 
damages  claimed  were  all  in  the  nature  of  special  damages,  and  consisted  of 
three  items,  viz.,  14,000r8.,  "  on  account  of  loss  of  seventy  maunds  of  indigo 
at  200r8.  per  maund;"  5,545r8.  on  account  of  indigo  which  it  was  allied 
Dwarka  Boss  was  prevented  from  manufacturing  from  indigo  plants ;  and 
2,250rfi.  on  account  of  indigo  which,  it  was  alleged,  he  was  prevented  from 
manufactiudng  from  indigo  stumps. 

Both  the  Courts  below  have  found,  and  their  Lordships  can  see  in  the 
evidence  no  sufficient  grounds  for  disputing  the  justice  of  that  finding,  that 
the  plaintifF  has  failed  to  establish  any  claim  to  damages  in  respect  of  indigo 
which,  but  for  the  wrongful  attachment,  might  have  been  manufactured  from 
either  plants  or  stumps.  The  evidence  shows  pretty  clearly  that  there  had 
been  no  indigo  plant  to  be  manufactured,  and  leaves  it  more  than  doubtful 
whether  all  the  stumps  had  not  been  converted  into  indigo  before  the  23rd  of 
September;  and  whether,  if  any  had  then  remained  to  be  used  in  the 
manufacture  of  indigo,  the  attachment  would  have  prevented  them  from 
being  so  used.  The  two  last  items  of  damage  may  therefore  be  dismissed  from 
consideration. 

The  claim,  however,  to  recover  damages  for  loss  on  account  of  the 
manufactured  indigo  was  disposed  of  by  the  Courts  below  in  a  different  way. 
The  Principal  Sudder  Ameen  held  that,  though  the  plaintiff  did  probably, 
as  stated  by  the  European  indigo  factors,  sustain  some  trifling  loss  owing 
to  the  storehouse  having  remained  locked  up,  this  was  due  "  to  the  refusal 
of  his  agent  to  unlock  the  door  on  the  Ameen's  application,  and  that  this 
resistance  of  a  legal  process  on  their  part,  joined  with  a  disposition  to  break 
the  peace,  caused  the  loss  to  the  plaintiff."  And  the  Sudder  Court  considered 
that  no  good  proof  had  been  furnished  that  the  plaintiff's  agents  were  ever 
prevented  from  having  free  access  to  the  godown  for  the  purpose  of  turning 
and  drying  the  indigo  cakes;  but  that,  on  the  other  hand,  the  plaintiff,  instead 
of  entering  his  objections  in  a  legitimate  way  to  the  attachment  of  the  property, 
did,  through  his  agents,  contumaciously  obstruct  the  Ameen  employed  to 
distrain.  The  learned  judges  seem  to  rest  the  first  of  their  conclusions  partly 
on  the  ground  that  the  plaintiff  ought  not  to  have  kept  his  lock  on  the  godown; 
partly  on  the  evidence  given  by  the  Ameen  of  his  instructions  to  the  peons  to 
open  his  lock,  whenever  the  plaintiff's  people  opened  theirs. 

Their  liOidships  think  that  neither  Court  has  assigned  grounds  which 
warrant  the  conclusion  at  which  both  have  arrived.  They  have  already 
expressed  their  opinion  that  the  attachment  was  wnn^^ful.  The  propoBiti(Hi 
that  a  man  whose  possession  was  wrongfully  invaded  ought  to  have  given 
effect  to  that  invasion,  because  it  was  made  under  colour  of  legal  process, 
by  removing  the  lock  of  his  own  storehouse,  appears  to  them  to  be  tmtenable. 
The  ai^ument  that  the  plaintiff  ought  to  have  entered  his  objection  in  a 
legitimate  way  is  met  by  the  facts  that  he  had  already  entered  an  objectioQ 
to  the  execution,  and  that,  by  reason  of  the  closing  of  the  court  during  the 
Dusserah  vacation,  he  could  neither  follow  up  that  objection,  nor  make  any 
further  objection  to  the  acts  of  the  Ameen  until  the  holidays  were  over. 
Again,  the  case  of  Bayliaa  v.  Fisher  (7  Bing.  153),  already  referred  to,  shovra 
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that  even  if  the  instructions  said  to  have  been  given  by  the  Ameen  to  the 
peons  were  really  given  (as  to  which  there  is  a  conflict  of  evidence),  the 
plaintiff  was  neither  bound  to  accept  the  permission  to  use  his  own  property 
80  accorded  to  him ;  nor,  if  he  had  accepted  it,  would  he  have  lost  his  right  of 
action.  It  appears,  therefore,  to  their  liordships  that  the  plaintiff's  suit  has 
been  improperly  dismisaed  with  costs;  and  that  he  was,  at  the  very  least, 
entitled  to  a  judgment  for  nominal  damages.  If  it  be  important  in  India 
to  check  any  tendency  to  resist  the  execution  of  legal  process,  it  is  hardly 
less  important  to  maintain  the  principle  that  they  who  misuse  legal  process 
are  responsible  for  the  consequences  of  that  misuse. 

It  has  been  argued  for  the  respondent  that  the  suit  was  properly  dismisBed, 
inasmuch  as  the  appellant  was,  by  the  form  of  his  plaint,  limited  to  the 
three  heads  of  special  damage  therein  laid ;  and  having  failed  to  prove  any 
such  special  damage,,  was  precluded  from  recovering  general  damages  for 
the  trespass.  Their  Lordships,  however,  are  of  opinion  that  there  was 
evidence  in  the  cause  on  which  the  Courts  below  might  have  awarded  some 
damages  on  account  of  the  loss  sustained  in  respect  of  the  manufactured 
indigo.  Nor  are  they  prepared  to  allow  that  if  this  had  not  been  the  case 
the  plaintiff  could  have  recovered  nothing.  The  plaint  might  have  been  more 
accurately  drawn,  but  substantially  it  seeks  damages  generally,  as  consequent 
on  the  wrongful  attachment  of  the  factory.  The  principle  ordinarily  applied  to 
actions  of  tort  is  that  the  plaintiff  is  never  precluded  from  recovering  ordinary 
damages  by  reiwon  of  bis  failing  to  prove  the  special  damage  he  has  laid, 
unless  the  special  damage  is  the  gist  of  the  action.  Thus,  in  an  action  of 
Wilder  for  words  actionable  per  ae,  when  the  plaintiff  lays  special  damages, 
and  &ils  to  prove  it,  he  is  nevertheless  entitled  to  such  damages  as  the  jury 
think  right  to  give  him.  It  would  be  otherwise  if  the  words  were  not  actionable 
per  se.  In  the  present  case  the  gist  of  the  action  is  not  the  special  damage, 
but  the  unlawful  attachment ;  and  the  plaintiff  would  not  have  been  precluded 
from  recovering  ordinary  damages  for  that  actionable  wrong,  even  if  he  had 
wholly  failed  to  prove  the  special  damage  laid.  Taking  this  view  of  the 
case  their  Lordships  feel  that  it  is  not  desirable  to  remit  the  cause  for  the 
assessment  of  damages  in  India,  since  no  case  has  been  made  for  taking 
fresh  evidence,  and  the  judge  below  would  have  only  those  materials  for  a 
judgment  which  are  now  before  their  liordships.  They  have,  therefore, 
determined  to  take  the  course  which  was  taken  by  this  committee  in  the 
case  of  he  Breton  v.  Ennia  (4  Moo.  F.  G.  323),  and  to  assess  the  damages 
themselves. 

It  must  be  confessed  that  the  appellant  has  not  given  the  best  evidence 
that  he  could  have  given  on  this  point.  He  might  have  proved  for  what  the 
indigo  had  been  sold,  and  for  what  it  might  have  been  sold  if  it  had  not 
been  damaged,  and  had  been  sold  at  the  proper  time.  Weighing,  however, 
all  tiie  circumstances  of  the  case,  their  Lordships  feel  justified  in  assessing 
the  damages  at  SOOrs. 

Their  Lordships  have  felt  some  difficulty  about  the  costs  in  the  courts 
below,  and  those  of  this  appeal.  The  costs  of  an  action  in  India,  particularly 
the  stamp  duties  payable  on  the  proceedings,  depend  a  good  deal  on  the 
value  of  the  thing  claimed.  It  is  accordingly  the  practice  of  the  Courts  in 
India,  when  a  plaintiff  has  recovered  less  than  he  has  claimed,  to  apportion 
the  costs  in  the  proportion  which  the  amount  recovered  bears  to  that  which 
was  claimed.  In  the  present  case  there  are  strong  indications  of  a  bad  feeling 
between  the  parties,  which,  if  it  prompted  the  original  attachment,  has 
probably,  on  the  other  hand,  induced  the  appellant  to  swell  his  demand 
beyond  all  reasonable  bounds.  The  evidence  affords  no  grounds  for  a  claim 
for  damages  amounting  to  the  appealable  sum  of  10,000r8. ;  and  the  amount 
actually  recovered  falls  far  short  of  that  sum.  Yet,  unless  the  claim  had 
been  thus  unduly  magnified,  the  appellant  could  not  have  appealed  to  her 
Majesty.  In  these  circumstances  their  Lordships  think  they  must  direct  the 
costs  below  to  be  apportioned  according  to  the  ordinary  course  of  the  courts 
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below,  and  that  they  ought  not  to  give  to  either  party  the  costs  of  this 
appeal.  In  making  the  apportionment,  the  appellant  will,  of  course,  receive 
credit  for  any  costs  which  he  may  have  paid  imder  the  decrees  reversed. 

The  order,  therefore,  which  their  Lordshipa  will  humbly  recommend  her 
Majesty  to  make  is,  that  the  decrees,  both  of  the  Sudder  Court  and  of  the 
Civil  Court  of  Mirzapore,  be  reversed ;  that  the  appellant  be  declared  entitled 
to  recover  damages  to  the  amount  of  SOOrs.;  that  the  cause  be  sent  back  to 
the  Sudder  Court,  with  direotioiu  to  enter  judgment  for  the  plaintiff  for  that 
sum,  and  to  deal  with  the  costs  in  both  the  courts  below  according  to  the 
practice  of  those  courts  in  like  cases;  and  that  each  party  do  bear  ms  own 
costs  of  this  appeal. 

Decrees  reversed  without  co9t$,  with  direciioM  as  to  the 
coits  below. 


Cbanworth,  L.C.,  April  12,  IS,  1866. 

Ex  parte  BRAGINTON. 
In  re  BRAGINTON. 

14  W.  R.  593;  14  L.  T.  277. 

Bankruptcy  Act,  1861,  section  150 — "  Raah  and  haaardoua  speculation. " 

Bankruptcy,  G. — A  country  banker  accepted  to  a  large  amount  bills, 
draivn  upon  him  by  a  person  who  jailed  to  remit  other  good  bUls  according  to 
hiB  agreement,  without  any  security  whatever.  He  afterwards  became 
bankrupt. 

Held,  that  his  insolvency  was  attributable  to  rash  and  hazardous 
speculation,  and  that  his  order  of  discharge  was  properly  made  conditional  on 
the  setting  aside  part  of  his  subsequent  earnings  for  the  benefit  of  his  creditors. 

This  was  an  appeal  from  the  District  Cowt  of  Bankruptcy  at  Exeter. 
The  Commissioner  was  of  opinion  that  the  bankrupt's  insolvency  was 

attributable  to  rash  and  hazardous  speculations,  and  had  therefore  given 
him  an  order  of  discharge  upon  condition  that  his  future  earnings,  beyond  the 
sum  of  1001.  per  annum,  should  be  divided  between  his  creditors  and  himself. 
From  this  order  the  bankrupt  appealed. 

The  bankrupt  was  a  country  banker,  and  it  appeared  that  he  had  entered 
into  an  arrangement  with  a  Mr.  Passmore.  a  trader,  to  accept  bills  drawn  by 
him,  for  which  Passmore  was  to  remit  other  bills.  The  bankrupt  accepted 
Passmore's  bills,  and  he  remitted  other  bills  in  pursuance  of  the  arrangement, 
and  this  went  on  for  some  time. 

At  length  a  considerable  amount  of  Passmore's  bills  was  dishonoured, 
and  after  this  happened  Braginton  still  continued  to  accept  bills  drawn  by 
Passmore  upon  him,  and  did  so  to  the  amount  of  upwards  of  80,0001.,  without 
any  security. 

Daniel,  Q.C.,  and  Sargood,  for  the  bankrupt. 

De  Gcx,  Q.C.,  for  the  assignees  and  some  of  the  creditors. 

Daniel,  Q.C.,  in  reply. 

Lord  Cranworth,  C,  said  that  the  Court  had  to  act  upon  words  which 
were  necessarily  of  a  very  vague  nature,  viz.,  to  determine  whether  the 
bankrupt's  insolvency  was  attributable  to  rash  and  hazardous  speculations. 
These  words  were  difficult  to  define,  and  they  could  only  be  dealt  with  in  the 
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vague  way  in  which  the  Legislature  had  thrown  them  before  us.  Each  case 
must  be  decided  upon  Its  own  particular  circumstancee.  Here  it  was  clear 
that  Braginton  was  not  in  insolvent  circumstances  when  he  entered  into  the 
speculations  complained  of,  but  the  question  was  whether  what  he  did  was 
likely  to  lead  to  insolvency.  So  long  as  he  confined  himself  to  accepting 
luch  an  amount  of  bills  as  he  had  means  of  his  own  to  meet,  he  could  hardly 
be  blamed,  even  though  his  conduct  might  have  been  imprudent.  But  aft^ 
the  bills  remitted  by  Passmore  began  to  fail,  they  having  been  dishonoured 
to  the  extent  of  5,0001.,  it  must  be  said  to  have  been  most  rash  and  hazardous 
for  a  country  banker  to  go  on  accepting  bills  drawn  upon  him  by  a  man  who 
had  already  failed  to  fulfil  his  engagements.  Whatever  might  be  the  difficulty, 
as  an  abstract  question  of  casuistry,  in  defining  the  meaning  of  the  words 
"  rash  and  hazardous  speculation, ' '  there  was  in  most  cases  very  little 
practical  difficulty  in  coming  to  a  conclusion.  The  bankrupt  in  the  present  case 
accepted  bills  to  the  amoimt  of  30,0001.  or  40,0001.  without  any  seciuity 
whatever;  and  it  was  quite  clear  that  he  had  brought  himself  within  the 
temis  of  section  159  of  l^e  Bankruptcy  Act,  1861.  He  had  nev^  seen  a  case 
which  had  been  more  ably  and  impartially  and  impassionately  investigated  by 
the  commissioner ;  the  oi^y  fault  that  could  possibly  be  found  would  be  that 
he  had  dealt  too  leniently  with  the  bankrupt.  His  order  was  not  however 
complained  of  on  that  ground.    The  petition  must  be  dismissed  with  costs. 


Granworth,  L.G.,  April  18,  1886. 
Re  THE  LONDON  INDIABUBBBB  COMPANY  (LIMITED). 

14  W.  B.  694. 

Joint-$tock  company-— Winding  up — Companies  Act,  1862 — Advertisement 
—Time  running  in  the  vacation. 

GoHPANY. — The  seven  days  required  by  the  2nd  of  the  Qeneral  Orders 
made  upon  the  Companies  Act^  1882,  may  he  counted  in  the  vocation. 

In  this  case,  which  has  been  already  reported  ([1866]  E.  B.  A.  651), 
the  winding  up  petition  was,  in  pursuance  of  the  Lord  Chancellor's  order  of 
the  24th  March,  advertised,  the  advertisement  being  worded  in  a  special 
manner  to  meet  the  peculiar  circumstances  of  the  case,  particularly  the  fact 
tiiat  the  petition  had  been  heard  before  the  advertisements  were  published. 

After  the  expiration  of  seven  days  from  the  publication  of  the  advertise- 
ments, application  was  made  to  the  registrar  to  draw  up  the  order  for 
winding  up  tike  company  under  the  Buperrision  of  the  Court.  He  objected  to 
do  so  on  three  grounds— (1)  because  the  form  of  advertisement  had  not  been 
approved  by  the  Court;  (2)  because  the  Court  had  not  fixed  the  date  of  the 
<ader;  (3)  because  he  considered  that  the  seven  days  could  not  be  counted 
during  the  vacation,  but  only  when  the  Court  was  sitting. 

Westlake,  for  the  company,  the  petitioners,  now  mentioned  the  matter. 

Lord  Granworth,  C,  overruled  all  the  objections,  and  directed  the 
uder  to  be  drawn  up  as  of  this  day's  date. 
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Lords  Justices,  April  17,  1866. 
FERRIER  V.  ATWOOL. 

14  W.  R.  597;  14  L.  T.  278;  12  Jur.  N.S.  365:  affirming,  [1866]  E.  B.  A. 

2847;  14  W,  R.  582. 

Practice — Production  of  documents.  Alleged  partnership. 

Discovery. — Where  the  bill  alleged  a  partnership  between  ike  plaintiff 
and  defendant,  the  existence  of  which  was  entirely  denied  by  the  answer,  the 
defendant  was  ordered  to  produce  books  and  accounts,  which,  by  his  affidavit, 
he  stated  related  exclusively  to  his  own  business,  that  being  the  business  tn 
which  the  partnership  was  tmeged  to  exist. 

This  was  an  appeal  motion  from  an  order  made  by  Vice-Chancellor  Wood. 

for  production  by  the  defendant  of  certain  documents,  including  the  accounts 
of  the  business  carried  on  by  him,  comprised  in  the  second  schedule  to  his 
answer.  The  question  in  the  suit  was  whether  or  no  a  partnership  in  the 
said  business  existed  between  the  plaintiff  and  the  defendant.  The  plaintiff 
alleged  the  existence  of  a  partnership ;  the  defendant  denied  it  altogether. 
The  defendant,  by  his  answer,  did  not  swear  that  the  documents  did  not  in 
any  way  relate  to  the  matters  in  question  in  the  suit,  but  that  the  documents 
were  exclusively  his  own,  and  related  to  his  own  business  exclusively.  It 
appeared  that  a  partnership  had  existed  between  the  plaintiff  and  the 
defendant,  prior  to  the  year  1859,  and  had  then  come  to  end,  according  to  the 
defendant's  contention ;  the  plaintiff  insisting  that  it  had  continued  after 
tiiat  date. 

6.  Hardy  {Willcock,  Q.C.,  with  him,  for  the  appellant,  the  defendant. — 
This  case  comes  within  the  exception  laid  down  by  Vice-Chsncellor  Knight 
Bruce,  in  his  judgment  in  Combe  v.  Corporation  of  London  (1  Y.  &  G. 
Ch.  650,  651).  Consistently  with  the  defendant's  statement  the  documents 
cannot  contain  anything  strengthening  the  plaintiff's  case,  or  weakening  the 
defendant's.  Harris  v.  Harris  (4  Ha.  179),  referred  to  by  Vice -Chancellor 
Wood,  differs  materially  from  the  present  case.  The  defendant's  oath  ought 
to  be  conclusive,  unless  the  plaintiff  shows  a  probability  that  something 
material  will  be  disclosed  by  these  documents.    This  he  has  not  done. 

Bolt,  Q.C.,  and  Bird,  for  the  plaintiff,  were  not  called  on. 

Knight-Bruce,  L.J. — Ascribing  to  the  defendant  every  desire  to  tell  the 
truth ;  ascribing  to  his  answer  sincerity ;  yet  the  very  nature  of  the  dispute 
renders  it  impossible  to  bind  the  plaintiff  by  the  defendant's  view  of  the 
nature  of  the  documents  in  question.  It  is  reasonably  possible  that  these 
documents  may  tend  to  assist  the  plaintiff's  case  in  a  way  which  the  defendant 
does  not  suspect.  I  think  the  present  case  comes  within  the  authority  oi 
Combe  v.  Corporation  of  London,  and  that  the  order  of  the  Vice-ChanceUor 
is  right. 

Turner,  L.J. — From  the  nature  of  the  case  I  think  it  is  possible  that  the 
mode  in  which  the  accounts  were  kept  after  1859  may  be  material  to  the 
decision  of  the  matters  in  question  in  this  suit.  This  is  not  a  case  where 
the  defendant's  statement  is  enough.  This  motion  must  be  refused,  but 
the  costs  must  be  dealt  with  by  the  Vice -Chancellor,  and  the  present  order 
will  be  without  prejudice  to  any  application  to  the  Vice-ChanceUor  for  liberty 
to  seal  up  such  parts  (if  any}  of  the  documents  as  do  not  relate  to  the  matters 
in  question  in  this  suit. 
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Lords  Justices,  April  17,  1866. 


Re  KAYE. 


14  W.  R.  597;  L.  R.  1  Ch.  387;  14  L.  T.  388;  12  Jur.  N.S.  350. 

Praciice — Infants — Guardian — Discretion  of  judge — Married  woman  as 
guardian. 

Infant. — In  the  appointment  of  guardians  of  infants  the  Court  is  unwUUng 
to  interfere  with  the  exercise  of  the  discretion  of  the  judge  of  the  Court  below. 

But  where  a  Vice -Chancellor  had  appointed  a  married  woman  sol* 
guardian,  this  afforded  a  sufficient  ground  jor  varying  his  order. 

This  was  an  appeal  motion  from  an  order  made  by  Vice -Chancellor  Stuart 
in  chambers,  appointing  Mrs.  Boothroyd,  a  married  woman,  sole  guardian 
of  four  infants,  the  children  of  Henry  Kaye  deceased.  Mrs.  Boothrojd  was 
a  sister  of  the  father,  and  the  appellant  was  a  Mrs.  Hurst,  the  maternal 
grandmother  of  the  infants. 

The  father  died  on  the  31st  January,  1865.  He  had  been.  tiU  within 
a  few  years  before  his  death,  a  journeyman  workman,  but  came  into  possession 
of  a  considerable  sum  of  money.  He  left  his  wife,  Susey  Kaye,  surviving  hun. 
By  his  will  he  gave  his  wife  a  life  interest  in  his  property,  and  after  her 
death  he  bequeathed  it  among  his  children  equally  at  twenty-one ;  but  there 
was  no  gift  over  in  case  none  of  these  children  should  live  to  attain  that  age. 
The  will  contained  no  appointment  of  guardian  of  the  children. 

In  November.  1665,  the  mother  Susey  Kaye  died.    She  made  a  will 
whereby  she  affected  to  appoint  her  mother,  Mrs.  Hurat,  and  a  Mr 
Brownbridge,  guardians  of  her  children. 

On  the  2l8t  December,  1865,  a  summons  was  taken  out  in  Vice-Chancellor 
Stuart's  chambers  by  Mr.  and  Mrs.  Boothroyd  and  Mr.  and  Mrs.  Atkinson 
(Mrs.  Atkinson  being  another  sister  of  Henry  Kaye),  for  their  joint  appoint- 
ment as  guardians  of  the  in&nts,  and  for  maintenance. 

This  was  opposed  by  Mrs.  Hurst,  but  the  Vice-Chancellor  made  an  order 
in  chambers  appointing  Mrs.  Boothroyd  sole  guardian,  and  allowing  SOL  a  year, 
the  full  income  of  the  mfants'  prospective  property,  for  their  maintenance. 
The  order  contained  no  direction  for  the  education  of  the  infants. 

There  was  contradictory  evidence  as  to  the  Btness  of  the  Boothroyds  and 
the  Atkinsons,  and  of  Mrs.  Hurst  and  of  Mr.  Brownbridge,  whom  Mrs.  Hurst 
desired  to  have  associated  with  herself  in  the  guardianship.  It  appeared, 
however,  that,  during  the  lifetime  of  the  father,  the  children  were  frequently 
left  under  the  care  of  Mrs.  Hurst  dunng  the  temporary  absence  of  their  father 
and  mother;  and  also  that  the  mother  had  expressed  a  very  decided  dislike 
to  the  notion  of  her  children  coming,  into  the  care  of  the  Atkinsons  or  the 
Boothroyds. 

Bagskawe,  for  the  appellant,  contended  that  the  appointment  of  a 
married  woman  as  sole  guardian  was  without  precedent.  He  referred  to  Re 
Austin  (13  W.  B.  882,  761),  where  a  mother  was  appointed  guardian;  but, 

having  married  again,  her  second  husband  was  associated  with  her  in 
the  guardianship.  He  urged  the  appointment  of  Mrs.  Hurst  as  guardian, 
and  that  Mr.  Brownbridge  should  be  associated  with  her. 

Buchanan,  confrd. — There  is  nothing  in  the  evidence  to  show  Mrs. 
Boothroyd 's  unfitness.  Primd  fade  the  guardian  should  be  a  person  ex  parte 
patemdf  especially  where,  as  here,  the  property  came  from  that  side.  At  any 
rate  the  appointment  is  a  matter  of  discretion,  and  the  Court  would  be  very 
unwilling  to  interfere  with  that  of  the  Vice-Chancellor. 

Bagshawe,  in  reply. 
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Enight-Bruce,  L.J. —  If  the  matter  had  been  originally  before  us,  £ 
should  have  thought  that  Mrs.  Hurst  and  Mr.  Brownbridge  were  the  most 
fit  and  proper  persons  to  be  appointed  guardians.  The  exercise  of  the  Vice- 
Chancellor's  discretion  ought  not,  however,  to  be  interfered  with,  except 
for  a  substantial  reason.  In  this  case  the  objection  to  appointing  a  married 
woman  alone  has  not,  I  think,  been  surmounted.  On  the  whole>  the  best  thing 
for  the  infants  seems  to  be  to  appoint  as  their  guardians  their  grandmother 
and  Mr.  Brownbridge,  they  givmg  proper  undertakings. 

Turner,  L.J. — Probably  the  Vice-Chancellor  had  not  the  assistance  of 
counsel  when  the  matter  was  before  him;  but  on  the  evidence,  and  the  facts 
as  they  stand,  I  collect  that  his  opinion  was  against  the  appointment  of 
Mrs.  Atkinson.  This  is  a  consideration  of  some  importance  in  its  bearing  on 
the  case,  because  it  is  evident  that  Mrs.  Atkinson  and  Mrs.  Boothroyd  have 
been  acting  together  in  this  matter,  and  anything  bearing  upon  the  expediency 
of  appointing  the  one  must  bear  also  upon  the  expediency  of  appointing 
the  other,  ft  seems  clear  that  the  father  put  confidence  in  Mrs.  Hurst,  as 
the  children  were  constantly  left  in  her  care  during  his  lifetime;  he  seems 
to  have  preferred  her  to  his  own  sisters.  Then  we  have  the  mother's  will; 
and  although  there  was  no  legal  power  in  her  to  appoint  a  guardian,  yet  the 
Court,  especially  in  a  case  where,  as  in  the  present,  there  was  an  indication 
of  the  father's  wish,  would  have  regard  to  the  expressed  wishes  of  the  mother. 
The  best  course  will  be  to  appoint  Mrs.  Hurst  and  Mr.  Brownbridge  guardians; 
but  some  directions  ought  to  be  given  about  the  education  of  the  children. 
There  must  be  an  undertaking  to  send  the  eldest  daughter  to  a  respectable 
school;  and  the  other  children  must  be  sent  to  school  when  they  are  of  a 
proper  age.  The  paternal  aunts  must  have  reasonable  access  to  the  children 
at  all  reasonable  times,  and  upon  reasonable  notice.  The  costs,  both  here 
and  before  the  Vice-Ghancellor,  will  be  paid  out  of  the  capital  of  the 
property. 


Wood.  V.C,  Feb.  14,  17,  March  6,  1866. 

WILTSHIIIE  V.  MAESHALL. 

14  W.  R.  602 ;  14  L.  T.  896. 

Contract — Undue  influence — Habitual  and  excessive  drunkenneH — Duress. 

Contract,  A. — A  contract  unreasonable  in  itself,  entered  into  by  an 
habitual  drunkard  when  in  a  staie  of  excitement  from  excessive  drinking  almost 
amounting  to  madness,  with  a  person  who  at  the  time  had  him  in  complete 
subjection,  will  be  set  aside.  It  is  not  necessary  in  such  a  case  to  prove  acfuol 
madness. 

This  was  a  suit  to  set  aside  a  contract  for  the  purchase  of  the  lease  of  a 
house,  25,  Beach  Terrace,  Littlehampton,  and  the  furniture  therein,  on  the 
ground  that  the  contract  had  been  obtained  from  the  plaintiff  by  undue  influence 
on  the  part  of  the  defendant,  when  the  plaintiff  was  in  a  condition  of  mind 
in  which  he  was  incapable  of  managing  his  own  affairs.  The  bill  also  prayed, 
in  the  alternative,  that  if  the  contract  should  be  held  to  be  binding,  it  should 
be  declared  to  comprise  the  coach-house  and  stable  attached  to  the  house, 
and  that  the  defendant  might  be  decreed  to  execute  a  conveyance  accordingly. 
The  plaintiff,  who  was  a  man  given  to  long  and  violent  fits  of  drunkenness, 
during  which  he  was  incapable  of  managing  any  business  of  weight,  went 
down  to  Littlehampton  and  engaged  a  lodging  at  the  defendant's  house.  While 
there  he  indulged  in  one  of  these  drunken  outbreaks,  during  the  continuance 
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of  which  the  defendant,  as  was  alleged,  held  him  down  for  some  hours,  and 
induced  him  to  sign  the  oontraot  now  sought  to  be  set  aside,  which  was  for 
the  purchase  of  the  lease  of  the  defendant's  house  in  which  he  had  secured 
the  lodging.    The  contract  was  drawn  up  by  the  defendant. 

Shortly  afterwards  the  defendant  told  tiie  plaintiff  that  he  was  ^oing  to 
London,  and  thereupon,  appareoitly  witiiout  any  reason,  the  plaintiff  went 
with  him.  On  arriving  in  town  they  both  went  to  the  plaintiff's  bankers,  and 
tile  plaintiff  drew  12,0()0I.,  the  amount  of  the  purchase-money  for  the 
defendant's  house  under  the  alleged  contract,  and  shortly  afterwards  paid  it 
to  the  defendant.  According  to  the  defendant's  statement  the  plaintiff  had 
offered  the  defendant  the  12,0001.  for  his  "  place."  The  plaintiff  alleged 
that  if  his  offer  was  worth  anything  at  all,  it  was  meant  to  include  the  stables 
attached  to  the  defendant's  house,  and  which  were  then  held  under  the  same 
lease.  La  confirmation  of  this  view  evidence  was  given  that  the  plaintiff  had 
called  on  the  defendant's  solicitors  with  reference  to  the  purchase,  and  while 
waiting  at  tiieir  office  had  written  to  his  own  solicitors  a  note  referring  to  the 
alleged  oontoact,  in  which  occurred  the  words  "  in  error  the  stables  not  included 
in  the  bargain."  Evidence  was  given  showing  that  tiie  defendant,  when  under 
the  influence  of  excessive  drinking,  wag  little  short  of  a  madman,  though  at 
other  times  a  man  of  education  and  of  some  refinement.  The  defendant 
brought  in  evidence  to  show  that  the  plaintiff  at  the  time  of  the  transaction 
in  question  was  not  too  incapable  for  the  shopkeepers  in  Littlehampton  to 
receive  orders  from  him.  The  defendant,  on  receiving  the  purchase-money 
from  the  plaintiff,  applied  it  in  payment  of  a  mortgage  debt  secured  on  the 
house  in  question,  and  part  of  the  prayer  of  the  bill  was  that  the  plaintiff 
might  be  allowed  to  follow  tiie  money  into  the  hands  of  the  mortgagees,  and 
to  stand  in  their  place.  There  was  also  a  question  as  to  the  value  of  the  house 
with  and  without  the  stables,  the  plaintiff,  who  drove  a  pony-chaise,  especially 
insisting  on  the  improbability  of  his  wishing  to  buy  a  house  without  stables. 

Bolf,  Q.C.,  and  Caldecoii,  for  tiie  plaintiff. — ^This  was  no  contract,  and, 
if  80,  no  Bubsequent  acts  could  make  it  one,  and  therefore  they  are  unimportant. 

If  tiiere  was  a  contract  the  stables  are  included.  The  phiintiS  was  in  such 
a  state  that  the  onus  lies  on  the  other  side  to  show  that  he  was  capable  of 

entering  into  a  contract.  The  evidence  shows  a  continuous  state  of  disordered 
mind  and  drunkenness,  not  simply  an  occasional  freak.  The  defendant  knew 
he  was  dealing  with  a  madman.  The  plaintiff  made  no  inquiry  as  to  the 
extent  of  the  interest  the  defendant  had  in  the  property,  not  even  whether 
it  was  freehold  or  leasehold. 

GiffaTd,  Q.C.,  and  A.  O.  Marten,  for  the  defendant. — As  regards  value, 
which  is  an  important  ingredient,  t^e  contract  is  not  unreasonable.  There  is 
no  such  thing  as  equitable  insanity  as  distinguished  from  that  at  law,  and  at 
law  a  man  cannot  aver  his  own  insanity,  which  must  be  first  found  by 
inquisition.  The  issue  is  this,  was  the  plaintiff  capable  of  contracting;  and, 
if  not,  was  the  defendant  aware  that  the  plaintiff  was  incapable?  There  has 
been  no  commission  of  limacy  respecting  the  plaintiff,  and  he  is  only  incapable 
when  under  the  influence  of  drink.  His  memory  is  now  singularly  accurate 
as  to  the  state  of  mind  which  he  was  in  at  the  time  of  the  contract.  He  was 
not  incapable  of  transacting  business  with  his  banker.  This  was  a  proper  case 
for  a  Court  of  law:  Cooke  v.  Clayworth  (18  Ves.  16);  Price  v.  Beirington 
(3  U.  &  G.  486) ;  Neill  v.  Morley  (9  Ves.  478) ;  Molten  v.  Camroux  (4  Ex.  Eep. 
17);  EUiott  V.  Ince  (5  W.  R.  482,  465;  7  De  M.  G.  476) ;  Beavan  v.  M'DonneU 
(9  Ex.  Rep.  309);  Osmond  v.  FitzToy  (3  P.  Wma.  129). 

Roli,  Q.C.,  in  reply. — ^The  issue  is  not  as  stated  by  defendant,  vis.,  was 
tbere  or  was  there  not  such  insanity  as  would  justify  tlie  finding  of  a  verdict 

of  insanity?  but  if  one  party  seeks  an  advantage  from  the  condition  of  the  other 
by  drawing  him  into  a  contract  which  on  the  face  of  it  is  unreasonable,  the 
Court  will  relieve  him,  even  though  there  be  no  legal  incapacity :  Neill  v. 
Morley  {ubi  suprd),  Cooke  v.  Clayworth  {ubi  supra).    The  question  is,  has 
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the  defendant  accepted  the  plaintiff's  offer,  knowing  his  state.   The  plaintiff 

is  admitted  to  be  a  habitual  drunkard.  During  \he  period  in  question  he  held 
one  continuous  drunken  bout.  The  conh^ct  is  in  itself  so  absurd  that  no  man 
could  think  the  person  who  made  it  was  in  his  right  senses.  No  one  was 
present  at  the  time  of  the  contract  except  the  plaintiff  and  defendant.  We 
have  made  out  legal  incapacity,  or,  at  any  rate,  such  incapacity  as  will  induce 
the  Goiu't  to  declare  the  contract  void. 

March  6. — Wodo,  V.C.,  in  giving  judgment,  said  that  this  was  a  most 
singular  case.   The  defendant  had  contended  that  it  mwt  be  shown  that  the 

plaintiff  had  been  drawn  into  dnmkenness  for  the  particular  purpose ;  and 
that  he  ought  to  be  left  to  his  rights  at  law.  Neill  v.  MoHey  and  Beaven  v. 
M'Donnell  were  beside  the  present  case.  The  case  of  Cooke  v.  Clayworth 
showed  the  just  limits  to  which  the  Court  might  insist  on  upholding  the 
contract.  The  alleged  contract  was  not  one  which  the  Court  could  allow  to 
stand. 

His  Honour  agreed  with  the  defendant  that  value  was  an  important 
ingredient  in  the  question  of  the  reasonableness  of  the  bargain,  and  he  should 
have  thought  that  if  the  stables  had  been  included,  the  bargain  would  not 
have  been  unreasonable.  There  could  be  no  question  as  to  the  plaintiff's 
habitual  drunkenness,  but  he  was  not  a  man  of  unsound  mind,  Uiough  his 
mind  was  one  which  was  easily  worked  upon.  His  Honour  then  reviewed  the 
circumstances  of  plaintiff's  arrival  at  Littlehampton,  and  of  the  night  in 
question,  and  was  of  opinion  that  defendant's  own  statement  showed  his 
influence  over  the  plaintiff.  The  use  of  the  word  "  place  "  in  the  alleged  offer 
would  naturally  include  the  stables,  in  fact  everything  that  was  there.  There 
had  been  no  stipulations  as  to  title,  and  therefore  the  defendant  had  no  right 
to  receive  the  money,  or  to  pay  it  to  his  mortgagees.  This  was  not  a  contract, 
which,  if  executed,  ought  to  be  upheld. 

His  Honour  then  went  into  detail  through  the  evidence,  which  showed  the 
way  in  which  the  defendant,  at  the  time  of  the  alleged  contract,  had  the 
plaintiff  completely  under  his  management,  away  from  the  advice  of  his 
solicitor;  and  said  that,  although  the  plaintiff  was  perfectly  sane  on  ordinary 
matters,  it  was  the  nature  of  the  act  which  made  the  present  contract 
incomplete ;  that  it  was  obtained  by  undue  influence ;  and  that  the  plaintiff 
had  a  clear  right  to  stand  in  the  place  of  the  mortgagees.  He  then  pronounced 
a  decree  in  accordance  with  this  view.  Defendant  to  pay  costs  up  to  the 
hearing. 


Wood,  V.C,  March  13.  1866. 
Re  SAVn^LE'S  TRUSTS. 
14  W.  R.  603. 

Power  to  appoint  among  "  relatives  " — Time  of  ascertaining  the  claaa. 

Will. — A  testator  gave  a  legacy  to  his  "  relatives  "  in  auch  shares,  Ac, 
as  his  wife  should  appoint.    She  appointed  part  to  children  of  teaiator'a 

illegitimate  brother. 

Held,  that  "  relatives  "  are  legitimate  relatives,  where  there  is  nothing 
on  the  face  of  the  will  itself  to  lead  to  a  different  conclusion. 

Held,  also,  thai  the  claaa  of  relativea,  who  were  to  take  the  share  which 
was  badly  appointed,  was  to  be  aaoertained  at  the  death  of  the  donee  of  the 
power,  and  not  of  the  testator. 
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Hie  testator  in  this  matter  by  his  will  bequeathed  a  sum  of  1 ,3801. ,  in  the 
events  which  happened,  to  his  "  relatives,"  and  those  of  bis  wife,  "  in  such 
parts,  shares,  and  proportions  "  as  she  should  appoint,  nevertheless  in  the 
proportions  following,  that  was  to  say,  two-thirds  thereof  amongst  his  own 
relatives,  and  the  remaining  one-third  amongst  those  of  his  wife. 

The  wife  appointed  certain  sums  to  the  children  of  testator's  elder  brother, 
whom  testator  had  always  lareated  as,  and  considered  to  be,  legitimate,  but 
who,  it  was  afterwards  discovered,  had  been  bom  before  the  marriage  of  his 
father  and  mother. 

Cutler,  for  the  petitioners,  in  support  of  the  appointment,  argued  that 
the  t-estator,  who  had  always  thought  that  his  brother  was  legitimate,  must 
have  included  the  brother's  children  in  the  term  "  relatives."  There  was  no 
decision  on  the  meaning  of  the  word  "  relatives."  The  decisions  on  the  words 
"relations,"  &o.,  only  showed  that  "  children  "  primd  facie  signified  legitimate 
children.  "  Relations  "  need  not  be  next  of  kin: Grant  v.  Lynam  (4  Buss. 
292);  Wilkinson  v.  Adam  (1  V.  &  B.  422);  DiUey  v.  Matthews  (13  W.  B.  676); 
BeachcToft  v.  Beachcroft  (1  Madd.  431);  Re  Herbert's  Trusts  (8  W.  B.  660; 
IJ.  &  H.  121). 

Wood,  V.C.,  after  referring  to  Dover  v.  Alexander  (2  Hare,  275),  said  that 
he  found  nothing  on  the  face  of  the  will  to  show  who  were  meant  by 
"relatives."  The  law  knew  but  of  one  set  of  relatives.  Therefore  the  word 
could  not  possibly  include  the  illegitimate  children. 

The  appointment  having  thus  been  held  to  be  bad,  the  next  question  was 

who  were  the  relatives  to  take  the  badly  appointed  share. 

Rolt,  Q.C.,  Bristowe,  and  Hamilton  Humphreys,  for  respondents,  argued 
that  the  time  for  ascertaining  the  class  of  "  relatives  "  was  the  death  of  the 
donee  of  the  power,  which  was  the  period  of  distribution :  Finch  v.  Hollings- 
worth  (3  W.  B.  589;  21  Beav.  112) ;  Pope  v.  Wkitcomhe  (3  Mer.  689)  (the  report 
of  which  has  been  corrected  in  Sugd.  Powers,  660,  8th  ed.);  Broum  v.  Higgs 
(4  Ves.  706  ;  2  Sugd.  Powers,  268,  6th  ed.,  661,  8tb  ed). 

J.  T.  Humphreys  for  the  trustees  of  the  will. 

Wood,  V.C,  held  that  the  wife  had  a  power  of  apportioning,  but  not  of 
exclusive  appointment,  and  that  therefore  the  class  was  to  be  ascertained  at 
tile  death  of  the  donee  of  the  power. 

His  Honour  allowed  the  costs  of  a  petition  which  had  been  prepared  by 
one  of  the  respondents  to  the  present  petition  for  the  purpose  of  ascertaining 
the  title  to  the  1,380Z.,  but  which,  on  hearing  that  the  present  petition  was 
to  be  presented,  they  had  abandoned. 


Wood,  V.C,  March  7,  8,  10.  1866. 

CABTLEDGE  v.  BADBOUBN. 

14  W.  B.  603;  14  L.  T.  187. 

Markstooman — Fraudulently  obtained  execution  of  deeds — Heir-at-Law. 

Fraud  and  Misrkpresentation. — The  plaintiff,  a  markstooman,  was  heiress- 
at-law  to  a  person  who  died  seised  of  or  entitled  to  real  estate.  One  of  the 
defendants  set  up  a  will  of  the  deceased,  which  will  was,  as  regarded  the 
personalty  of  the  deceased,  pronounced  a  forgery,  but  which,  as  regarded  the 
realty,  was  never  impeached  at  law.    The  plaintiff  was  afterwards  persuaded 
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to  execute  deeds  conveying  away  all  her  interest  in  the  deceated's  realty  for 
an  inadequate  consideration.  She  subsequently  filed  her  bill,  praying  that  the 
deeds  might  be  set  aside  on  the  grounds  that  they  were  obtained  by  fraud,  that 
they  were  never  explained  or  read  over  to  her,  and  that  she  was,  at  the  time 
she  executed  them,  in  ignorance  of  her  title  to  any  portion  of  the  deceased's 
estate. 

Held,  that  the  Court  could  order  the  deeds  to  be  set  aside,  this  case  not 
being  at  all  analogous  to  the  cases  of  heirs  coming  to  the  Court  under  circum- 
stances of  this  kir^,  and  asking  that  mere  terms  of  years,  or  dry  legal  estates, 
should  be  set  aside  in  order  to  allow  the  heirs  to  proceed  at  law. 

This  WEB  a  motion  for  decree. 

The  bill  was  filed  by  Hannah  Cartledge,  a  widow,  for  the  purpose  of 
obtaining  a  declaration  that  the  execution  of  certain  indentures  by  her  bad 
been  obtained  by  fraud  and  misrepresentation;  and  an  order  either  that  the 
said  indentures  might  be  delivered  up  to  be  cancelled,  or  that  a  re-conveyance 
of  the  property  comprised  in  them  ^ould  be  made  to  the  plaintiff,  or  as  she 
should  appoint,  free  from  incumbrances  created  by  the  defendants  or  any 
of  them. 

The  defendants  were  Sarah  Eadboum,  George  Butler,  Joseph  Aldridge, 
Frances  Mary  Lowe,  Alice  Lowe,  Eleanor  Lowe,  and  William  Williams. 

The  plaintiff's  case  was  shortly  as  follows: — She  was  the  heiress-at-law 
of  one  John  Jackson,  of  Stapleford,  Notts,  deceased,  who  died  January  26th, 
1864,  a  bachelor,  intestate,  and  possessed  of  considerable  real  and  personal 
property.  The  plaintiff  was  an  iUiterate  person,  being  unable  either  to  read 
or  write.  Her  relationship  to  Jackson  was  remote,  and  lor  a  long  time  after 
his  death  she  was  ignorant  of  tihe  facts  that  he  had  died  intestate  and  that 
she  was  his  heiress-at-law. 

The  defendant  Sarah  Badboum  had  been  Jackson's  housekeeper  for  many 
years  before  his  death.  Immediately  after  his  death  she  took  possession  of 
the  available  portion  of  his  personalty  and  of  the  deeds  relating  to  his  really. 
These  latter  she  handed  over  to  Uie  defendant  Williams,  who  bad  been 
Jackson's  solicitor.  She  then  set  up  an  instrument  which  she  pretended  was 
Jackson's  will,  and  which  pturported  to  leave  hex  all  Jackson's  property,  and 
to  make  her  his  sole  executrix. 

The  validity  of  this  instrument  was  contested  by  Jackson's  sole  next  of 
kin,  one  Searson,  in  the  Prerogative  Court  of  the  Archbishop  of  York;  and 
on  12th  February.  1857,  it  was  pronoimced  a  forgery  by  the  Chancellor  of  ti^e 
diocese.  The  defendant  Badboum  and  others  were  thereupon  indicted  for  a 
conspiracy  to  forge  Jackson's  will,  and  tried  at  the  York  assizes,  on  Miaroh  IGth, 
1857.  The  defendant  Badboum  and  two  of  the  other  accused  persons  were 
fotmd  guilty  of  the  misdemeanour,  and  sentenced  to  an  imprisonment  of  two 
years  which  they  underwent. 

The  defendant  Williams  acted  as  the  defendant  Badboum 's  attomey  and 
solicitor  in  the  suit  respecting  the  will,  and  on  the  trial  of  the  indictment  and 
otherwise.  Soon  after  Jackson's  death  he  had  taken  a  house  for  her  near 
his  own  residence,  and  after  her  imprisonment  he  took  her  to  live  in  his  own 
house,  where  she  continued  to  live. 

Previously,  however,  to  this  time  the  execution  by  the  plaintiff  of  one 
of  the  deeds  now  sought  to  be  set  aside  had  been  procured  by  the  defendant 
Williams,  under  the  following  circumstances: — 

The  plaintiff  was  sent  for  by  the  defendant  Williams,  whom  up  to  that 
time  she  did  not  know,  in  July,  1856,  and  questioned  by  him  as  to  her 
relationship  to  Jackson.  About  three  weeks  afterw-ards  he  again  sent  for  her 
and  gave  her  51.,  and  procured  from  her  all  the  family  papers  and  memoranda 
in  her  possession.  On  September  12th,  1856,  he  again  sent  for  her,  and  gave 
her  another  small  sum  of  money,  and  persuaded  her  to  affix  her  mark  to  a 
document  which  was  never  explained  or  read  over  to  her. 
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The  execution  of  the  other  two  indentures,  which  were  tiie  subject  of  the 
suit  was  obtained  after  the  liberation  of  the  defendant  Badboum,  and  under 

the  following  circumstances :  — 

On  the  19th  September,  1859,  the  defendant  Butler,  who  was  then 
claiming  to  be  Jackson's  heir-at-law,  called  on  the  plaintiff  and  requested  her 
to  go  with  him  to  the  office  of  a  solicitor  named  Briggs,  she  accordingly 'went 
wit^  him  and  there  found  the  defendants  Badboum  and  Williams,  Mr.  Briggs, 
and  another  solicitor  named  Wood.  The  defendant  Williams  was  the  defendant 
Badboum *B  solicitor,  Briggs  was  Butler's  solicitor,  and  Wood  attended  at  the 
defendant  Williams's  request.  The  plaintiff  had  no  professional  adviser,  and 
was  in  fact  wholly  unprotected.  The  deeds  were  then  produced  by  the 
defendant  Williams,  who  informed  the  plaintiff  that  she  must  sign  them,  and 
that  they  were  all  right.  The  plaintiff,  being  entirely  ignorant  of  the  natiu-e 
and  effect  of  her  acts,  as  well  as  of  her  rights,  put  her  mark  to  the  deeds 
according  to  the  orders  and  directions  of  the  defendant  Williams.  The  deeds 
were  not  read  over  or  explained  to  her.  The  defendants  Kadboum  and  Butler 
also  executed  the  deeds,  and  Wood  attested  the  execution.  This  was  the  first 
time  tiiat  the  plaintiff  met  or  had  any  communication  with  the  defendant 
Badboum  in  reference  to  Jackson's  affairs.  After  the  deeds  had  been  executed 
the  defendant  Williams  took  possession  of  them.  The  plaintiff  first  became 
aware  of  the  purport  of  the  deeds  she  had  executed  some  short  time  after 
June  29th,  1864,  on  which  day  an  order  was  made  by  Vice -Chancellor  Wood 
in  a  creditor's  suit  instituted  against  Searson,  who  had  taken  out  letters  of 
administration  to  Jackson's  estate,  and  to  which  the  plaintiff,  as  found  to  be 
Jackson's  heiress-at-law,  had  been  made  a  party  by  a  supplemental  order.  By 
the  order  of  June  29th,  1864,  the  defendant  Williams  was  directed  to  deliver 
to  the  plaintiff's  solicitor  the  deeds  and  mimiments  of  title  then  in  his  possession 
relating  to  Jackson's  real  estate.  The  defendant  Williams  at  first  refused  to 
^ve  up  the  tiuree  indratures  executed  by  the  plaintiff,  but  ultimately  he  gave 
them  up. 

The  indenture  of  the  12tb  September,  1856,  was  expressed  to  be  made 
by  the  plaintiff  of  the  one  part  and  the  defendant  Badboum  of  the  other  part. 
It  recited  the  alleged  will  of  Jackson,  the  contest  concerning  its  validity  then 
going  on,  that  the  alleged  will  was  very  inartificially  prepared  and  worded, 
and  that  doubts  existed  whether  the  defendant  Badboum  took  beneficially  or 
as  trustee  for  the  heir-at-law;  that  the  plaintiff  was  the  heiress-at-law,  and 
Aat  whatever  might  be  the  result  of  the  proceedings  adopted  or  to  be  adopted 
as  to  the  genuineness  or  ol^erwise  of  the  will,  she,  the  plaintiff,  was  satined, 
and  believed  that  Jackson  and  his  sister  had  adopted  the  defendant  Badboum 
as  their  own,  and  prevailed  on  her  to  live  with  them  on  the  understanding 
that  they  should  leave  her  all  they  had,  and,  therefore,  the  plaintiff  had,  in 
consideration  of  the  premises,  and  to  avoid  expense  and  litigation,  and  in 
consideration  of  the  sum  of  800L,  to  be  paid  or  secured  by  mortgage  of  a 
competent  part  of  the  real  estate,  agreed  to  convey  all  her  interest  to  the 
defendant  Badboum.  The  operative  part  of  the  deed  was  a  covenant  by  the 
plaintiff  to  convey  and  assure,  according  to  the  agreement  therein  recited,  and 
a  covenant  by  the  defendant  Badboum  to  pay  the  plaintiff  800L,  or  execute  a 
mortgage  for  that  amount  with  interest  at  51.  per  cent.,  such  mortgage  to 
contain  a  covenant  on  the  plaintiff's  part  not  to  call  in  the  principal  within 
fourteen  years  if  the  interest  should  continue  to  be  paid. 

The  first  indenture  of  the  19th  September,  1859,  was  expressed  to  be 
made  between  the  plaintiff  of  the  first  part,  the  defendant  Butler  of  the  second 
part,  the  defendant  Badboum  of  the  third  part,  and  the  defendant  Aldridge 
of  the  fourth  part.  It  recited,  among  other  things,  the  trial  and  sentence  of 
the  defendant  Badboum,  and  purported  to  be  a  complete  conveyance  of  all 
the  plaintiff's  interest  in  the  estate  of  Jackson,  except  in  a  certain  portion, 
which  was  purported  to  be  conveyed  to  Aldridge  in  trust  to  execute  a  proper 
mortgage  to  the  plaintiff  for  the  sum  and  in  the  manner  mentioned  in  the 
agreement. 
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The  other  deed  of  the  19th  September,  1859,  waB  expreBsed  to  be  made 
between  the  defendant  Eadboum  of  the  first  part,  the  plaintiff  of  the  seocmd 
part,  the  defendant  Butler  of  the  third  part,  and  James  Lowe,  as  dower  trustee 
for  the  defendant  Butler,  of  the  fourth  part.  It  purported  to  be  a  conveyance 
of  a  poridon  of  tiie  real  estate  of  Jackson  to  (u-  f cor  the  benefit  of  the  defendant 
Butler. 

The  defendant  Butler  had  become  insolvent,  and  James  Lowe  had  died, 
leaving  the  defendants,  the  three  Lowes,  his  heiresses -at -law.  James  Lowe 
was  a  mere  nominee  of  the  defendant  Williams,  and  never  executed  the 
last-mentioned  deed. 

The  value  of  the  whole  of  Jackson's  real  estate  was  stated  to  be  about 
17,000!. ;  and  the  value  of  the  portion  thereof  purported  to  be  conveyed  to  the 
defendant  Butler  by  the  second  deed  of  the  19th  September,  1859,  was  about 
4,000i.    The  intended  mortgage  to  the  plaintiff  was  never  executed. 

The  defendant  'Williama  stated  in  his  answer  that  he  believed  Brigge  acted 
as  the  plaintiff's  solicitor  in  the  matter  of  the  execution  of  the  deeds  and 
otherwise  generally.  He  further  stated  that  he  believed,  but  that  he  could 
not  positively  say,  that  the  deeds  were  read  over  to  the  plaintiff  before  her 
execution  of  them.  He  offered  evidence  showmg  that  he  had  acted  bond  fide 
in  the  matter  throughout. 

Willcock,  Q.C.,  and  W.  Morris,  for  the  plaintiff,  were  not  called  upon. 

Osborne,  Q.C.,  and  Bunting,  for  the  defendants  Kadboum  and  Williams. — 
There  has  been  no  proceeding  at  law  for  the  purpose  of  proving  Jackson's  will 
not  to  be  valid  qua  the  real  estate.  The  plaintiff  has  been  found  to  be 
Jackson's  heiress-at-law  in  a  creditor's  suit  only,  and  that  is  not  proper  evidence 
as  against  t^e  defendant  Badboum  that  she  is  such  heiress.  If  the  will  is 
valid  (and  it  is  not  shown  to  be  invalid),  and  the  plaintiff  does  not  fill  the 
position  of  Jackson's  heiress-at-law,  the  Court  cannot  say  that  this  arrangement 
\i  tainted  with  fraud,  and  should  be  set  aside.  There  is  too  great  an 
uncertainty  in  the  title  of  the  plaintiff  to  allow  the  Court  so  to  say.  They  cited 
Gordon  v.  Gordon  (3  Swans.  400) ;  Wright  v.  Wilkin  f4  De  G.  &  J.  141) ;  Jones 
V.  Gregory  (12  W.  R.  19S;  2  D.  J.  S.  83). 

H.  J.  Hunter,  for  the  defendants  the  Lowes,  asked  for  coBta. 

G.  Murray,  for  the  defendant  Butler's  assignee,  disclaimed. 

Wood,  V.C.,  said  that  the  plaintiff's  claim  was  made  undoubtedly  on 
the  ground  that,  being  an  heiress-at-law  entitled  to  real  estate,  she  was  induced 
to  sign  deeds  disposing  of  the  real  estate  without  proper  advice,  and  while 
she  was  ignorant  of  her  rights  and  of  what  she  was  doing.  Mr,  Osborne  had 
said  that  it  was  not  proved  that  the  document  which  purported  to  be  Jackson's 
will  was  invalid  as  to  the  realty;  and  that  if  it  was  valid  non  constat  that  the 
plaintiff  had  not  had  a  good  bargain.  Again  he  said  that  the  plaintiff  had  not 
been  properly  shown  to  be  Jackson's  heiress-at-law.  The  answer  to  both  these 
objections  was  that  the  bill  alleged  that  the  defendants  treated  her  as  the 
heiress.  The  recitals  in  the  deeds  sought  to  be  set  aside  proved  of  themselves 
that  this  allegation  in  the  bill  was  true.  Nor  was  this  the  whole  case  of  the 
plaintiff:  She  might  well  say,  "  You  have  embrangled  me  with  deeds  of  which 
I  know  nothing.  I  am  a  markswoman,  and  you  have  by  misrepresentation 
procured  my  execution  of  deeds  which  were  never  read  over  or  explained  to 
me.  I  wish  to  be  put  in  the  position  in  which  I  should  have  been  if  I  had  not 
executed  those  deeds."  This  was  not  at  all  like  the  case  of  an  heir  coming 
to  ask  the  Court  to  set  aside  terms  of  years  or  a  mere  dry  legal  estate  in  order 
that  he  might  go  to  law;  but  the  quite  different  case  of  an  illiterate  person 
fraudulently  and  by  misrepresentation  induced  to  execute  de^s,  the  nature  of 
which  was  never  explained  to  her.  [His  Honour  went  through  the  evidence 
and  came  to  the  conclusion  that  the  fraud  had  been  made  out.  He  commented 
on  the  fact  that  if  the  defendant  Williams  really  thought  Bri^s  was  the 
plaintiff's  solicitor,  it  was  his  duty  to  have  conununicated  with  Briggs  on  the 
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subject  of  the  deeds  &b  affecting  t^e  plaintdfE's  interests,  just  as  he  did 
communicate  with  Briggs  on  the  defencUnt  Butler's  interests.  His  Honour 
also  expressed  his  regret  that  Wood,  who  was  called  in  to  attest  the  execution, 
did  not  inquire  whether  the  plaintiff,  whom  he  saw  to  be  a  markswomon,  had 
had  the  deeds  read  over  and  explained  to  her.  ] 

The  following  were  the  minutes  of  the  decree. — Declare  that  as  against 
the  plaintiff  the  indenture  of  the  I2th  September,  1856,  and  the  two  indentures 
of  the  19th  September,  1859,  are  fraudulent.  Declare  that  the  parties  who 
took  legal  estates  thereunder  are  trustees  of  such  estates  for  the  plaintiff,  and 
direct  re-conveyances,  the  plaintiff,  at  the  expense  of  the  defendants,  to  execute 
an;  such  instruments  as  ^e  judge  in  chambers  shall  direct  for  releasing  the 
mortgage  or  charge  in  her  favour,  and  the  covenants  therein  contained.  The 
pUiatiff  to  pay  the  costs  of  the  defendants  the  Lowes,  and  to  have  them  and 
her  own  costs,  including  the  costs  of  re -conveyances,  &o.,  from  the  defendants 
Radboum  and  Williams. 


Practice — Taking  amendmenta  ojf  the  file  after  plea  left  unanswered  for 
three  weeks — Laches. 

Where  defendants,  who  are  entitled  to  an  order  of  course  for  dismissal  of 
the  bill  against  them,  do  not  apply  for  the  order,  and  the  plaintiff  amends  his 
hm,  retaining  them  as  defendants,  the  defendants'  laches  will  not  disentitle 
them  to  have  the  biU  dismissed,  though  it  will  disentitle  them  to  their  costs. 

This  was  a  simple  question  of  practice. 

Two  of  the  defendants  in  this  suit  had  been  adjudicated  bankrupts  since 
the  institution  of  the  suit,  and  had  put  in  a  plea  of  bankruptcy  to  the  bill. 
The  plaintiff  had  not  set  down  the  plea  for  argument  within  three  weeks  from 
its  being  filed,  but  had  obtained  leave  to  amend  after  the  expiration  of  the 
%iee  weeks.  The  amended  bill  introduced  new  averments  respecting  these 
defendants,  who  were  still  retained  as  defendants. 

Giffard,  Q.C.,  and  Druce,  for  the  bankrupt  defendants,  now  moved  to  have 
the  orders  for  leave  to  amend  discharged,  and  the  amendments  taken  off  the 
file.  Under  C.  O.  xrv.  r.  17,  these  defendants  were  entitled  to  an  order  of 
coarse  for  the  dismissal  of  the  bill  against  them  after  the  expiration  of  the 
tfiree  weeks;  and,  therefore,  it  was  clearly  irregular  to  give  leave  to  introduce 
these  amendments.  H  the  plea  had  been  argued,  the  Court  would  not  have 
given  leave  to  amend. 

E.  K.  Karslalce,  for  the  plaintiff,  resisted  the  motion.  He  contended  that 
these  defendants,  by  not  having  applied  for  the  order  of  course  for  dismissal 
of  the  bOl,  had  waived  their  right  to  do  so,  and  had  thus  allowed  the  plaintiff 
to  suppose  that  they  would  meet  him  on  the  amended  bill.  TKe  plaintiff  had 
made  out  a  case  against  the  said  defendants,  which  would  be  good  against 
them  notwithstanding  their  bankruptcy.  He  would  be  put  to  the  expense 
of  filing  a  fresh  bill  if  this  order  were  granted.  These  defendants  had,  by  their 
delay,  disentitled  themselves  to  the  order  now  asked  for. 

Wood,  V.C.,  said  that  the  proceedings  had  been  irregular,  and  that  he 
mnst  discharge  Uie  order  to  amend,  and  dismiss  the  amended  bill  as  against 
the  bankrupts,  wi^  costs  of  &e  old  bill  up  to  the  time  of  the  amendments. 


Wood,  V.C,  April  19,  1866. 
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as  if  the  defendant's  plea  had  been  allowed  on  argument  as  a  plea  to  the  whole 
bill.  These  defendants  must,  notwithstanding  their  laches,  be  in  tJie  eame 
position  as  they  would  otherwise  have  been,  except  that  they  must,  on  account 
of  their  laohea,  be  refused  the  costs  of  this  motion.  , 


Wood,  V.C,  AprU  19,  20,  1866. 

SMITH  V.  THE  REESE  RIVER  SILVER  MINING  COMPANY. 

14  W.  R.  606;  L.  R.  2  Eq.  264;  14  L.  T.  288;  12  Jur.  N.S,  616. 

Motion  to  reatrain  action  for  a  caU  on  Bharea — MiarepreaentaUon. 

Company. — Where  a  peTaon  has  been  induced  to  take  shares  in  a  company 
on  the  faith  of  representations  contained  in  their  proapectva,  which  afterwarda 
turned  out  to  be  false,  he  will  be  entHled  to  an  intexim  injunction  to  reairain 
proceedings  at  law  to  enforce  a  call. 

This  was  a  motign  to  restrain  proceedings  at  law  to  enforce  a  call  of  12. 
a  share  on  the  shares  held  by  the  plaintiff  in  the  defendants'  undertaking,  on 
the  ground  that  be  bad  been  induced  to  ptu-chase  the  shares  by  the  misrepresen- 
tations contained  in  the  original  prospectus  of  the  company.  This  prospectus 
set  forth  that  the  company  had  contracted  to  purchase  a  certain  very  valuable 
mineral  property  of  fifty  acres,  that  the  vendor  had  made  a  large  fortune  from 
working  adjoining  mines,  and  that  he  was  willing  to  receive  the  whole  of  the 
purchase -money  in  paid-up  shares  of  the  company. 

The  directors  alleged  that  they  had  issued  this  statement  believing  it  to 
be  ta*ue,  but  it  did  not  appear  that  they  had,  previously  to  issuing  it,  taken 
any  steps  to  ascertain  its  truth ;  and,  after  the  plaintiff  had  had  the  shares  in 
question  allotted  to  him  on  his  application,  and  had  paid  the  necessary  deposit, 
it  turned  out  that  the  representations  as  to  the  contract  having  been  entered 
into,  and  as  to  the  value  of  the  property,  were  un^ue. 

Bolt,  Q.C.,  and  Eddia,  for  the  plaintiff,  cited  Rawlirta  v.  Wickham 
(7  W.  R.  145;  8  De  G.  &  J.  810). 

Roxburgh  and  Buchanan,  for  the  defendants,  contended  that  there  had 
been  no  misrepresentation,  as  the  statements  in  the  prospectus  were  made 
honestly  in  the  belief  that  they  were  true. —  [Wood,  V.C. — It  has  been  decided 
that  a  representation,  made  without  knowledge  of  its  truth,  is  not  made 
honestly.]  The  contract  between  plaintiff  and  the  defendants  was  to  be 
construed  by  the  articles  of  association,  of  which  the  plaintiff  had  notice,  and 
which  show  that  the  company  was  not  merely  formed  for  the  purpose  of  buying 
the  particular  property  mentioned  in  the  prospectus,  but  for  the  general  purpose 
of  purchasing  and  working  mines:  Be  Hop  and  M<dt,  Ac,  Company;  Ex  parte 
Bngga  (1  L.  R.  Eq.  488;  10  Sol.  Jour.  859).  If  this  order  is  granted,  the 
directors  will  not  be  able  to  enforce  any  calls,  and  it  will  stop  all  their 
operations.    The  amount  of  the  call  ought  to  be  brought  into  court. 

Rolt,  Q.C.,  contended  that  under  the  circumstances  the  company  had  no 
right  to  ask  for  the  money  to  be  brought  into  court. 

Wood,  V.C*  said  that  the  representations  as  to  the  contracts,  as  to  the 
value,  and  as  to  the  vendor's  profits,  contained  in  the  prospectus,  were  distinct 
and  positive,  and  that  they  had  been  shown  to  be  false.  It  was  only  after  the 
promoters  had  got  their  shareholders  that  they  thought  it  their  duty  to  examine 
into  the  truth  of  the  representations.  The  plaintiff  was  bound  by  the  articles 
of  association,  but  they  would  only  have  told  him  of  the  alleged  contract,  and 
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that  the  directors  had  power  to  rescind  it.  He  was  entitled  to  rely  on  the 
truth  of  the  representations  made  in  the  prospectus.  His  Honour  granted 
the  injunction,  and  refused  to  order  the  money  into  court. 


[IN  THE  queen's  BENCH.] 

AprU  17,  1866. 
Ex  parte  PEPPERCORN. 


14  W.  B.  606.   For  proceedings  in  the  Common  Pleas,  see  [1866] 

E.  R.  A.  1657. 

23  (£  24  Vict.  c.  127.  «.  10 — Admission  of  attorneys — Certificate  of 
examiners. 

Solicitor. — A  stewardship  of  manor  is  an  of^e  wthin  s.  10  o/  28  34 

Fief.  c.  127. 

R.  E.  Turner  moved  for  an  order  to  the  examiners  appointed  to  examine 
persons  desirouB  to  be  admitted  attorneys  to  grant  a  certificate  to  the  applicant, 
Walter  Peppercorn. 

The  facts  of  the  case  were  as  follows: — Mr.  Peppercorn  was,  in  the  year 
1861,  articled  as  clerk  to  a  firm  of  attorneys.  Shortly  after  he  was  so  articled, 
his  father,  a  gentleman  occupying  the  office  of  steward  of  the  manor  of 
Headington,  died.  Upon  the  death  of  the  father  the  son  succeeded  him  as 
steward  of  the  manor.  The  manor  belonged  to  one  of  Mr.  Peppercorn's  family, 
and  the  office  of  steward  had  always  been  held  by  some  one  of  the  family. 
Mr.  Pepperc(»ii  appointed  a  deputy  to  act  for  him  as  steward,  and  was  only 
absent  from  his  master's  office  three  tomes  for  the  purpose  of  his  office  as 
steward.    The  fees  of  the  manor  court  were  divided  between  Mr.  Peppercorn 


23  &  24  Vict.  c.  127,  s.  10,  requires  that  no  person  bound  by  articles  of 
clerkship  to  any  attorney  shall  hold  any  office  other  than  that  of  derk  to  such 
attorney,  during  the  term  of  service  mentioned  in  such  articles,  and  before 
admission  he  must  prove  he  has  not  done  so  by  affidavit. 

The  examiners,  upon  Uie  above  circumstances,  refused  to  grant  their 
certificate,  although  they  found  Mr.  Peppercorn  fit  and  capable  to  act  as  an 
attorney. 

CocKBURN,  C.J. — I  do  not  see  how  we  can  make  this  order.  Mr.  Pepper- 
corn has  clearly  held  an  office  within  the  meaning  of  the  words  of  the  statute. 
The  statute  gives  us  no  discretionary  power.  We  sympathise  with  Mr.  Pepper- 
corn. His  is  a  hard  case,  and  one  probably  never  contemplated  by  the 
Legislature. 

Blackbdrn.  Lush,  and  Shee,  JJ.,  concurred. 


and  the  deputy. 


Order  refused. 
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[IN  THE  COMMON  FLBAS.] 

April  16,  1866.  ' 

HIGGS  V.  MAYNAED. 

14  W.  E.  610;  H.  &  E.  581;  14  L.  T.  332;  12  Jur.  N.S.  706. 

Negligence — Inference  of  negligence  from  the  accident  itself. 

Neglioenoe.  a. — The  defendant's  window  was  broken  by  a  ladder  falling 
against  it  from  the  inside  of  the  building,  but  it  was  not  shown  how  the  ladder 
came  to  fall.  The  plaintiff  was  lawfully  under  the  window,  and  a  piece  of  the 
falling  glass  stuck  in  his  eye.  The  defendant  was  a  coffee  roaster,  but  it  was 
not  shown  in  what  way  the  room,  of  which  the  window  was  broken,  was  used: 
— Held,  that  the  plaintiff  was  rightly  non-suited  in  an  action  against  the 
defendant  for  negligence,  inasmuch  as  the  ladder  was  not  shoitm  to  be  connected 
with  the  defendant's  business,  or  with  the  management  of  his  household,  and 
therefore  there  was  no  affirmative  evidence  of  negligence  by  him  or  his 
servants. 

Declaration — for  that  the  defendant  so  carelessly  <tc.,  managed  a  ladder, 
in  the  course  of  removing  the  same  near  to  certain  premises  in  which  the 
plaintiff  was  then  employed,  that  the  said  ladder  was  driven  through  a  certain 
glass  window,  parcel  of  certain  other  premises,  whereby  the  glass  thereof  was 
broken  and  was  driven  into  the  eye  of  the  plaintiff,  whereby,  Ac. 

2nd  count — for  that  the  defendant  projected  certain  broken  glass  against 
the  plaintiff,  whereby  the  same  was  driven  into  the  eye  of  the  plaintiff,  &c. 

Plea — ^not  guilty,  and  issue  thereon. 

The  facts  proved  at  the  trial  before  Byles,  J.,  at  Westminster,  were  as 
follows : — 

The  plaintiff  was  in  the  employment  of  a  firm  whose  premises  were 
separated  from  those  of  the  defendant  by  a  passage,  and  on  the  day  of  tiie 
accident  he  was,  in  the  course  of  his  duty,  at  work  in  f^iis  passage.  On  hearing 
the  noise  of  one  of  the  defendant's  windows  being  smashed  above  his  head  he 
looked  up,  when  a  fragment  of  falling  glass  stuck  in  and  deprived  him  of  the 
sight  of  one  of  his  eyes.  The  defendant  used  his  premises  for  roasting  coffee, 
but  it  was  not  proved  for  what  purpose  the  room  of  which  the  window  was 
broken,  and  which  was  at  the  top  of  the  building,  was  used.  The  floor  below 
it  was  used  as  a  warehouse,  and  the  communication  between  the  two  floors 
was  by  means  of  a  trap-door,  and  this  trap-door  was  directly  below  the  window 
that  was  broken.  The  window  itself  was  a  swinging  window,  moving  on  a 
pivot,  and  the  pane  of  glass  was  broken  by  a  ladder  falling  against  it  from  the 
inside,  but  there  was  no  evidence  to  show  what  caused  the  &11  of  the  ladder. 
On  these  facts  the  plaintiff  was  non-suited. 

Keane,  Q.C.,  now  applied  for  a  rule  to  set  aside  the  non-suit  and  enter  the 
verdict  for  the  plaintiff.  The  ladder  was  inside  the  house,  and,  therefore,  pre- 
sumably under  the  defendant's  care;  prima  facie  it  belonged  to  him,  and  it  is 
for  him  to  show  how  the  ac-cident  happened;  and  if  he  cannot  exonerate 
himself  by  doing  so  he  must  be  held  liable.  In  Byrne  v.  Boodle  (12  W.  B.  270; 
2  H.  *&  C.  722),  the  fact  of  the  barrel  of  flour  falling  into  the  street  from  a 
window  over  the  defendant's  shop,  was  held  to  throw  on  him  the  onus  of  proving 
that  the  accident  was  not  caused  by  his  negligence.  And  so  the  falling  of  a 
bag  of  sugar  from  a  crane  in  the  docks  was  held  to  afford  reasonable  evidence 
of  negligence  in  the  absence  of  any  explanation  by  the  defendants :  Scott  v. 
The  London  Dock  Company  (13  W.  R.  99,  34  L.  j"  Ex.  17;  in  error  18  W.  B. 
410,  34  L.  J.  Ex.  220). 

Erle,  G.J. — This  rule  must  be  refused.     It  is  clear  that  tihe  party 
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complaining  of  a  wrong  must  give  affirmative  evidence  of  it.  An  accident  in  the 
oidinaty  course  of  a  man's  business  may  raise  a  presumption  of  negligence; 
but  you  do  not  connect  the  ladder  with  the  defendant's  trade,  by  showing  that 
it  was  used  in  it,  nor  do  you  connect  it  with  the  management  of  his  household. 

Keating,  J. — ^The  case  of  8coU  v.  The  London  Dock  Company  is  very 
distinguishable,  because  it  was  there  shown  that  the  bag  of  sugar,  by  some 
means  or  other,  escaped  from  the  chains  used  in  raising  goods  to  the  defendant's 
warehouse,  and  fell;  so  that  there  was  prima  facie  evidence  of  negligence. 

MoNTAOUB  Smith,  J.,  concurred. 

Byles,  J. — At  the  trial  I  thought  it  was  not  shown  that  the  defendant  or 
his  servants  had  anything  to  do  with  the  ladder. 


Ejectment — What  title  plaintiff  must  prove — Attornment. 

Ejectment.  E. — Defendant ,  an  unceTiificated  banlcTupt,  purchased 
premises  which  he  had  occupied,  and  which  he  eoniinued  1o  occupy  for  the 
purposes  of  his  business.  These  premises  were  conveyed  to  A.,  in  trust  for  the 
defendant,  by  a  deed  which  reciied  that  the  legal  estate  was  outstanding  in  a 
third  person.  Subsequently  A.,  on  the  order  of  the  Court  of  Chancery, 
conveyed  the  premises  to  the  plaintiffs,  the  assignees  appointed  under  the 
defendant's  bankruptcy.  After  this  the  plaintiffs'  attorney  took  possession  of 
defendant's  goods,  and  threatened  to  turn  htm  out  of  ike  premises  unless  he 
ligned  an  aitommeni  to  the  plaintiffs,  which  he  accordingly  did: — Held,  that 
j^ntiffs  had  sufficient  title  to  enable  them  to  maintain  the  action. 

This  was  an  action  of  ejectment  brought  to  recover  possession  of  one-third 
part  of  a  house,  No.  181,  High-street,  Camden  Town,  consisting  of  the  ground 
floor. 

In  1855  the  defendant  was  carrying  on  the  business  of  a  boot  and  shoe 
maker  in  the  above  premises  under  the  name  of  White,  and  whilst  so  doing 
bad  an  action  brought  against  him  by  one  Eooksby.  In  that  action  Booksby 
got  judgment,  and  the  defendant  was  arrested ;  he  was  adjudicated  a  bankrupt 
on  the  3rd  April,  1855,  and  the  plaintiffs  were  appointed  creditors'  assignees. 
The  defendant  never  obtained  a  certificate. 

In  1851  the  defendant  had  obtained  a  lease  of  the  premises  in  question  for 
a  t-erm  of  nine  years  at  a  ground  rent  of  30/.,  and  at  the  expiration  of  that 
term,  being  anxious  to  purchase  the  premises,  and  desiring  to  secure  them  for 
his  own  benefit,  he  being  an  uncertificated  bankrupt,  he  induced  an  acquaint- 
anee,  Mr.  Barnes,  to  take  the  conveyance  as  his  trustee.  This  conveyance 
^owed  the  legal  estate  to  be  outstanding  in  a  third  peraon.  A  declaration  of 
trust  was  subsequently  prepared,  and  the  purchase  was  completed  in 
June,  1860. 

The  defendant  continued  to  occupy  the  premises  from  1860  until  January, 
1864,  when  the  circumstances  under  which  the  defendant  held  the  premises 
became  known  to  tiie  plaintiffs,  and  proceedings  were  taken  in  the  court  of 


Rule  refused. 


[IN  THE  COHUON  PLEAS.) 

April  17,  1866. 
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chancery  in  order  to  compel  Barnes  to  convey  his  interest  in  the  said  premises 
to  the  plaintiffs  as  creditor's  assignees.  These  proceedings  resulted  in  a 
oonveyance  being  prepared  and  executed  without  the  defencUnt's  knowledge, 
dated  in  July,  1865,  whereby  Barnes  ccmveyed  all  his  freehold  interest  in  uie 
said  premises  to  the  plaintifte. 

On  the  20th  September  two  men  were  sent  down  by  the  plaintiffs'  attorney 
to  the  defendant's  premises  in  order  to  take  possession  of  bis  shop  and  stock- 
in-trade,  and  while  they  were  in  possession  the  plaintiffs'  attorney  arrived  and 
threatened  to  remove  all  the  defendant's  goods  from  the  house  unless  he  signed 
an  attornment  to  the  plaintiffs.  Thereupon  the  defendant  signed  a  document 
of  which  the  following  is  a  copy  : — 

"  To  Mr.  Charles  £).  Lewis,  of  24,  Old  Jewry,  London,  Solicitor  for  the 
Assignees  of  Thomas  Lands,  a  Bankrupt. 

"  I  hereby  attorn  tenant  to  you  of  the  house,  shop,  and  premises,  No.  181, 
late  86,  High-street,  Camden  Town,  in  the  county  of  Middlesex,  and  agree  to 
become  weekly  tenant  of  such  premises,  to  be  held  of  you,  and  at  the  rent  of 
ten  pounds  per  week,  commencing  from  Saturday,  the  23rd  day  of  September, 
1865,  and  payable  every  Saturday  following,  subject  to  one  week's  notice  to 
quit. — Yours  obediently,  "  Thomas  White." 

"22  Sept.  1865. 

Bent  was  subsequently  demanded  of  him,  and  on  his  refusing  to  pay 
possession  was  taken  of  his  goods,  and  this  action  was  brought  to  recover 
possession  of  the  shop. 

The  case  was  tried  before  Byles,  J.,  at  the  Middlesex  Sittings,  on  the  7ih 
February,  1866,  when  a  verdict  was  found  for  the  plaintiffs. 

Folhard  now  moved,  on  behalf  of  the  defendant,  tot  a  rule  niei  for  a  new 
trial,  and  contended  (1)  that  the  plaintiffs  had  no  legal  estate,  since  under  the 
deed  of  June,  1860,  the  legal  estate  was  outstanding  in  a  3rd  person ;  (2)  l^t 
the  plaintiffs  proved  no  legal  tenancy  under  the  attornment,  inasmuch  as  the 

defendant  did  not  receive  possession  from  the  persons  to  whom  he  attorned : 
Comish  V.  Searell  (8  B.  &  C.  471) ;  (3)  that  the  attornment  was  not  sufficient  in 
law  to  support  a  tenancy:  Evans  v.  Mathias  (7  E.  &  B.  590);  and  (4)  that, 
since  there  was  evidence  of  fraud  in  the  mode  in  which  the  attornment  had 
been  procured,  that  question  should  have  been  left  to  the  jury. 

Erle,  C.J. — X  am  of  opinion  that  there  should  be  no  rule  in  this  ease.  I 
think  that  the  fact  of  the  defendants  having  attorned  to  the  plaintiffs  shows 
sufficient  title  to  enable  them  to  recover  under  the  circumstances  of  this  case. 
There  would  unquestionably  have  been  a  good  title  in  the  plaintiffs  if  the  deed 
of  June,  1860,  had  not  recited  a  legal  estate  in  a  person  who  could  not  be 
found.  The  defendant,  by  the  document  of  September  20th,  admits  to  the 
plaintiff  that  he  will  go  out  at  a  week's  notice,  and  this  will  give  a  good  title 
to  the  plaintiffs. 

Byles,  J. — I  am  of  the  same  opinion, 

Keating,  J. — I  am  of  the  same  opinion.  No  doubt  the  fact  of  the  attorn- 
ment could  not  estop  the  parties  to  it  from  explaining  the  circumstances  imder 
which  it  was  brought  about.  In  the  present  case  Barnes  held  the  property  in 
trust  for  the  defendant,  and  Barnes  was  compelled  by  the  Court  of  Chancery 
to  convey  to  the  plaintiffs  to  whom  the  defendant  attorned,  and  I  think,  there- 
fore, that  the  plaintiffs  had  sufficient  title  to  enable  them  to  maintain  this 
action. 

Smith,  J. — I  am  of  the  same  opinion.  The  effect  of  an  attornment  usually  is 
to  prevent  the  party  from  disputing  the  title  of  the  person  to  whom  he  attorns. 
I  think,  therefore,  that  the  defendant  cannot  dispute  the  plaintiffs'  title,  and 
that  the  verdict  was  right. 

Rule  refused. 


Digitized  by 


AXFORD  V.  PRIOR. 
[IN  THE  COMMON  PLEAS.] 

April  18.  1866. 
AXFORD  ».  PBIOR. 
14  W.  B.  611. 


2871 


Negligence — Unfenced  hole — Innkeeper — Oueet. 

Kbgligence.  B. — The  plaintiff  went  to  a  public-house  by  appointment  to 
meet  a  friend,  and,  as  his  friend  had  not  arrived,  walked  into  the  parlour,  and 
ikm  feU  through  a  hole  in  the  floor,  which  was  being  repaired.  As  far  as 
appeared,  his  only  object  in  coming  to  the  house  was  to  meet  his  friend.  In  an 
aethn  i^ainst  the  landlord  for  nefiigenee  in  not  fencing  the  hole,  and  in  which 
fie  flainUff  alleged  that  he  was  in  the  house  as  a  guest,  the  jury  found  for  the 
jUamtiff. 

The  Court  refused  a  rule  to  enter  a  nonsuit,  which  was  asked  for  on  the 
ground  that  there  was  no  evidence,  either  of  negligence  on  the  part  of  the  de- 
fendant, or  of  the  plaintiff  being  in  the  house  as  a  guest. 

Declaration. — That  before  and  at  the  time  of  committing  the  grievance 
hereinafter  mentioned  the  defendant  was  possessed  of  a  public  inn,  and  the 
pluDtiS  was  lawfully  in  the  said  inn  as  a  guest,  and  the  floor  of  a  certain  part 
of  the  said  inn,  over  which  the  guests  of  the  said  inn  lawfully  passed,  had  been 
remoTed,  and  a  large  hole  made  therein  by  the  defendant;  yet  the  defendant 
wnogfully  left  the  said  hole  unfenced  and  uncovered,  and  in  such  a  dangerous 
itete  that  the  plaintiff,  who  was  lawfully  in  the  said  inn  as  such  guest  as  afore- 
said, and  lawfully  passing  over  the  said  floor,  by  and  through  the  negligence, 
£c.,  of  the  defendant  in  that  behalf,  fell  through  the  said  hole  and  was  per- 
manently  injured,  Ac. 

Pleas. — 1.  Not  guilty, 

2.  That  the  plaintiff  was  not  lawfully  in  the  said  house  as  a  guest  as 
alleged. 

9.  That  the  guests  of  the  said  house  did  not  lawfully  pass  over  the  floor 
of  the  said  part  of  the  said  inn,  nor  was  the  plaintiff  lawfully  passing  there  as 
alleged. 

Issue  on  these  pleas. 

At  the  trial  before  Byles,  J.,  at  Westminster,  the  jury  found  a  verdict  for 
the  plaintiff  with  301.  damages. 

The  facta  were  as  follows : — The  defendant  was  the  proprietor  of  the  City 
of  Norwich  Inn,  Norfolk  Street,  Park  Lane.  The  defendant,  who  was  a  stranger 
to  the  house,  came  there  in  the  middle  of  the  day  to  meet  a  friend  by  appoint- 
ment, and,  as  his  friend  had  not  arrived,  waited  there  for  him;  but  he  did  not 
Mder  any  refreshments,  and  it  did  not  appear  that  he  had  any  other  motive  for 
staying  in  the  house  than  that  of  waiting  for  his  friend.  Part  of  the  floor  of  the 
parlour  of  the  house  had  been  taken  up,  leaving  a  hole  about  four  feet  square, 
and  the  carpenter  was  still  at  work  upon  it.  The  plaintiff  walked  from  the  bar 
into  the  parlour,  the  door  of  which  was  open,  and  fell  down  the  hole,  which  he 
wore  he  did  not  see.  There  was  no  one  else  in  the  parlour  but  the  carpenter 
who  was  at  work  there.  It  did  not  appear  that  the  plaintiff  spoke  to  anyone  in 
the  house,  though  there  was  some  contradictory  evidence  as  to  whether  he  had 
been  warned  not  to  go  into  the  parlour. 

Hawkins,  Q.C.  (Murphy  with  him),  moved  for  a  rule  to  enter  a  nonsuit  or 
a  verdict  for  the  defendant,  on  the  ground  that  there  was  no  evidence  of  negli- 
gence on  the  part  of  the  defendant,  nor  any  evidence  that  the  plaintiff  was  in 
the  house  as  a  guest,  or  for  a  new  trial  on  the  ground  that  the  verdict  was 
ftgainst  the  weight  of  evidence. 
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The  CouRT^  refused  the  rule,  saying  that  there  was  no  ground  for  a  non- 
suit, and  that,  as  the  judge  who  tried  the  case  was  not  dissatisfied  with  the 
verdict,  they  would  not  be  justified  in  interfering  with  it. 

Rule  refused. 


Practice — Appeal  restored — Order  V.  of  the  Orders  in  Council  of  June 
ISth,  1853. 

Colony.  C. — Circumstances  under  which  the  time  limited  for  prosecuting 
an  appeal  before  ker  Majesty  in  Council  by  the  fifth  order  of  the  Orders  in 
Council  of  June,  1853,  was  extended,  and  a  certificate  dismissing  the  appeal 

set  aside. 

This  was  a  petition  praying  that  a  certificate  dismissing  this  appeal  might 
be  set  aside,  and  the  appeal  restored. 

The  material  facts,  as  stated  in  the  appellant's  petition,  were  as  follows : — 
The  appellant  was  registered  as  the  owner  of  a  certain  ship  called  the  India- 
man,  but  was  in  reality,  as  he  alleged,  only  owner  of  thirty-two  shares  in  the 
said  ship,  the  residue  belonging  to  one  George  Eobinson.  The  respondent 
brought  an  action  against  the  appellant,  as  owner  of  the  said  ship,  in  the 
Supreme  Court  of  Hong  Kong,  to  recover  damages  for  an  alleged  unlawful  sale 
of  a  cargo.  In  this  action  a  verdict  was  found  for  the  respondents  (the  plain- 
tiffs below)  for  the  sum  of  2,646/.  68.  The  defendant  subsequently  obtained  a 
rule  calling  on  the  plaintiffs  to  show  cauBe  why  the  verdict  should  not  be  set 
aside,  and  a  nonsuit  entered,  but  on  the  16th  of  January,  1865.  tlie  Court 
discharged  the  rule,  and  the  petitioner  received  leave  to  appeal  to  this  Board. 
Security  for  c<rats,  &c.,  was  given  by  the  defendant  in  the  usual  way,  and  the 
record  transmitted  to  the  registrar  of  the  Committee. 

In  November,  1864,  George  Robinson  became  sole  owner  of  the  said  ship. 
In  July,  1865,  the  petitioner,  being  in  pecuniary  difficulties,  entered  into  a 
composition  deed  with  his  creditors,  and  by  reason  of  his  embarrassments  he 
alleged  that  he  was  unable  to  prosecute  this  appeal  within  six  months  after 
the  arrival  of  the  record  in  England,  and  that  the  appeal  had  consequently 
been  dismissed  under  Rule  5  of  the  Orders  in  Council  of  June  IBth,  1853.  By 
this  order  it  is  provided : — "  That  a  certain  time  be  fixed  within  which  it  shall 
be  the  duty  of  the  appellant  or  his  agent  to  make  such  application  for  the 
printing  of  the  transcript,  and  that  such  time  be  within  the  space  of  six 
calendar  months  from  the  arrival  of  the  transcript  and  the  registration  thereof 
in  all  matters  brought  by  appeal  from  her  Majesty's  colonies  and  plantations 
east  of  the  Cape  of  Good  Hope,  or  from  the  territories  of  the  East  India 
Company,  and  within  the  space  of  three  months  in  all  matters  brought  by  appeal 
from  any  other  part  of  her  Majesty's  dominions  abroad,  and  that  in  default  of 
the  appellant  or  his  agent  taking  effectual  steps  for  the  prosecution  of  the 
appeal  within  such  time  or  times  respectively,  the  appeal  shall  stand  dismissed 
without  further  order,  and  that  a  report  of  the  same  be  made  to  the  Judicial 

(1)  Erie,  C.J.,  Bylea.  Keating,  and  Smith,  JJ. 

♦  Present— Knight-feuce,  L.J.,  Turner.  L.J.,  Sir  J.  W.  Colvile,  and  Sir  E.  V.  Willwnu. 


[IN  THE  PRIVY  OOUHOIL.] 


Feb.  16,  1866. 


DUTHIE  V.  BUTLER.* 


14  W.  B.  617. 
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Committee  by  the  registrar  of  the  Privy  Council  at  their  Lordships'  next 
sittings. " 

No  appearance  had  been  entered  by  the  respondents. 
E.  6.  Gibson  for  the  petitioner. 

Judgment. — Their  Lordships,  under  the  circumstances,  directed  the  appeal 
to  be  restored. 

Order  granted. 


KoMiLLY,  M.R.,  April  21,  1866. 
Re  LEARMOUTH. 
14  W.  R.  628. 

Bankrupt — Right  to  keep  up  policy  in  which  aeaignees  have  disclaimed 
intereai — Title  to  fund. 

Bankruptcy.  Insurance. — A  bankrupt,  after  his  bankruptcy,  kept  up  the 
premiums  of  certain  policies  of  insurance  which  he  had  mortgaged  previous 
to  his  bankruptcy,  and  the  premiums  on  which  he  had  covenanted  to  keep  up, 
and  in  which  the  assignees  had  disclaimed  any  interest,  fulfilling  also  the 
condition  on  which  he  had  obtained  his  discharge: — Held,  that  his  represen- 
tatives were  entitled  to  the  residue  of  the  moneys  payable  under  the  policies 
after  payment  of  the  mortgage  debt  due  on  them. 

This  was  a  petition  for  payment  out  of  court  of  a  sum  of  money,  which 
had  been  paid  into  court  by  a  mortgagee  of  certain  policies  of  insurance,  after 
deducting  his  principal  interest  and  costs. 

The  mortgagor  of  the  policies,  subsequently  to  the  mortgage,  became 
baokrupt*  and  the  assignees  refused  to  pay  the  premiums  and  keep  up  the 
policies,  and  disclaimed  all  interest  in  them.  The  bankrupt  mortgagor 
obtained  his  order  of  discharge,  undertaking  to  pay  a  certain  yearly  sum 
towards  the  liquidation  of  his  debts;  this  sum  had  been  regularly  paid.  He 
also  kept  up  the  policies  of  insurance  by  paying  the  premiums. 

On  the  death  of  the  mortgagor  the  mortgagee  received  the  amount  due  on 
the  policies,  and,  after  deducting  the  amount  due  on  his  mortgage,  paid  the 
balance  into  court.  The  representatives  of  the  deceased  mortgage  presented 
a  petititm,  asking  that  the  fund  might  be  paid  out  to  them.  The  assignees 
under  the  bankruptcy  opposed  the  application,  and  claimed  the  fund  for  the 
creditors  under  the  bankruptcy. 

Gardiner,  in  support  of  the  appHcation. 

C.  Barber  for  the  creditors'  assignees. — The  bankrupt,  by  the  154th 
aectk>n  of  the  Bankruptcy  Act  of  1861,  is  not  bound  to  pay  the  premiums  on 
apdicy. 

Saunders  v.  Best  (17  C.B.  N.S.  731;  13  W.  R.  160),  Drysdale  v.  Piggott 
(8  B.  M.  G.  546  ;  4  W.  R.  773),  Bankruptcy  Act,  24  A  26  Vict.  c.  134,  s.  154, 
were  cited. 

Lord  Bohilly,  M.R. — The  petitioners,  the  representatives  of  the  deceased 
mort^gor,  are  entitled  to  the  fund. 
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BOHILLY,  M.B..  April  24,  1866. 
ATLWAEB  V.  SHKIMPTON. 
14  W.  B.  628. 

Summons  to  vary  chief  clerk's  certificate — Mortgaged  property  in  cuetody 
of  mortgagor — Sale — No  right  to  set-off  against  mortgage  debts. 

Mortgage. — A  mortgagor  of  certain  property  had  continued  to  retain 
control  of  the  same,  which  was  seined  by  the  landlord  for  arrears  of  rent  due 
from  the  mortgagor.  An  inquiry  had  been  directed  in  the  suit  as  to  what 
part  of  the  mortgaged  property  had  been  sold  by  the  mortgagee,  and  a  direction 
that  the  property  sold  by  him  should  be  set-off  against  his  mortgage  debt. 

The  chief  clerk  had  found  that  the  part  of  the  property  in  question  had 
not  been  sold  by  the  mortgagee.    His  finding  was  upheld  by  the  Court. 

This  was  a  summons  to  vary  the  chief  clerk's  certificate  with  respect  to 
certain  matters  in  the  suit,  on  the  ground  that  the  finding  was  not  according 
to  the  evidence. 

The  defendant  had  a  bill  of  sale  of  certain  property  which  the  sherifE  had 
taken  in  execution,  and  had  by  such  bill  of  sale  assigned  to  the  defendant  on 
his  discharging  the  amount  due  under  the  execution.  The  plaintiff  had  also 
mortgaged  to  the  defendant  all  the  property  in  and  about  a  certain  farm, 
including  the  crops,  &c.,  for  200L,  and  ako  executed  an  agreement  to  assign 
to  the  defendant  his  (the  plaintiff's)  lease  of  the  &rm. 

The  defendant  entered  into  possession  of  the  farm,  but  not  of  the  farm- 
house, the  plaintiff  continuing  to  occupy  the  house.  The  plaintiff  had  obtained 
leave  in  this  suit  to  redeem  the  mortgage  for  200!.,  and  an  inquiry  was  directed 
as  to  what  part  of  the  property,  comprised  in  the  mortgage,  had  been  sold  by 
the  defendant,  and  the  proceeds  of  such  part  as  had  been  sold  by  him  were  to 
be  reckoned  in  discharge  of  the  mortgage  debt.  The  chief  clerk  by  his 
certificate  found  that  no  portion  of  the  property  comprised  in  the  mortgage 
except  a  horse  had  been  sold  by  the  defendant,  and  that  there  was  a  balance 
due  to  him  for  principal  and  interest.  The  plaintiff  contended  that  some 
fxuniture  included  in  the  mortgage,  which  had  been  sold  under  a  distraint  for 
rent,  by  the  landlords  of  the  farm,  should  also  be  set  off  against  the  defendant's 
claim  under  the  mortgage,  on  the  ground  that  the  furniture  was  in  his 
possession  at  the  time  of  the  sale,  through  his  agent,  whom  he  had  told  to 
take  possession  thereof. 

Selwyn,  Q.C.,  and  Speed,  resisted  the  application  on  behalf  of  the 
defendant. 

Lord  Bomilly,  M.B. — The  pUiintiff  had  possession  of  the  house,  and 
therefore  of  the  ftuniture  in  the  house,  and  the  landlord  selUng  it  under  a 
distraint,  it  cannot  be  said  to  have  been  sold  in  reduction  of  the  mortgage 
debt.    The  summons  is  dismissed  with  costs. 


KiNDERSLEY,  V.C.,  April  18,  1866. 

HOPPEB  V.  CONYBBS. 

14  W.  E.  628;  L.  B.  2  Eq.  640;  12  Jur.  N.8.  328. 

Lien — £FoZicitar — Purchase  with  client's  money — Deposit  of  cUent'a  deeds. 

Mortgage.  Solicitor. — 0.,  the  confidential  soUcitor  of  Messrs.  H., 
purchased  an  estate  for  himself,  and  borrowed  3,000Z.  on  the  deposit  of  their 
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title  deedSf  which  he  applied  in  part  payment  of  the  pur  chase -money.  He 
afterwards  repaid  the  3,0001.  to  the  parties  from  whom  it  was  borrowed,  out  of 
mortgage  moneys  belonging  to  Messrs .  H.,  which  he  received  for  them. 
Messrs.  H.  knew  nothing  of  the  purchase  by  C,  or  the  borrowing  or  repay- 
ment of  the  3,0001.,  and  C.  paid  the  interest  on  the  mortgage  money  for  seven 
years  tUl  his  death,  on  the  representation  that  he  had  invested  it  on  real 
security.  On  biU  filed  against  his  representatives  by  Messrs.  H.,  Held,  thai 
there  was  a  lien  for  the  3,000L  on  the  estate  purchased  by  C. 

This  bill  was  filed  to  enforce  a  lien  on  the  WinhiU  estate  at  Great 
DtiffiAld,  Yorkshire,  purchased  by  the  soHcitor  of  the  plaintiffs,  on  his  own 
aooount,  and  partly  paid  for  with  money  borrowed  on  the  security  of  their 
title  deeds,  without  their  knowledge.  The  plaintiffs,  James  Hopper  and 
Thomaa  Hopper,  were  the  executors  and  trustees  of  the  will  of  George  Hopper, 
dated  28th  April,  1837,  in  which  year  he  died.  The  testator  was  possessed  of 
a  mortgage  term  for  1,000  years,  in  premises  of  Witham  and  Ottringham,  in 
Yorkshire,  to  secure  1,700L  and  interest;  and  the  plaintiffs,  on  4th  March  and 
1st  December,  1853,  advanced  to  the  mortgagors  (Hobert  Wright  and  Mary 
his  wife),  further  sums  of  800L  and  600L  (in  all  3,100L),  on  a  mortgage  in  fee 
of  the  same  premises.  Edmund  Dade  Conyers  was  confidentially  employed 
by  them  as  their  solicitor,  and  he  received  notice  in  October,  1855,  from  the 
mortgagors'  solicitor,  that  the  mortgage  would  be  paid  off  on  6th  April,  1856. 
Meantime  he  had  himself  contracted  with  Bichard  Jennings  to  purchase  from 
him.  for  4,2001.,  an  estate  at  Winhill,  Great  Driffield,  Yorkshire,  the  terms  of 
the  contract  being  to  complete  on  6th  April,  1856.  In  April,  1856,  Conyers 
received  notice  from  the  mortgagors'  solicitors  that  they  should  not  have  the 
money  ready,  and  as  he  had  been  depending  upon  it  to  meet  the  instalment  of 
his  purchase -money,  he  stated  to  them  that  the  delay  would  be  very 
inconvenient,  and  he  should  be  obliged  to  borrow  the  money.  He  then  went 
to  his  bankers,  Messrs.  Bower  &  Co.,  at  Driffield,  and  borrowed  from  them 
3,000i.  at  bankers'  interest,  on  a  deposit  of  plaintiffs'  title  deeds  of  the 
mortgaged  property,  but  there  was  no  evidence  to  show  what  statement  (if 
any)  he  made  to  the  bankers.  On  10th  May  the  mortgage  money  was  paid 
to  Conyers,  and  he,  with  it,  repaid  the  debt  to  the  bankers,  got  back  the  deeds, 
and  prepared  a  reconveyance  from  the  plaintiffs,  which  he  produced  to  them, 
and  got  them  to  execute,  stating  that  he  had  received  the  mortgage  money  and 
reinvested  it  on  real  security.  He  made  no  other  communication  to  them, 
and  they  swore  that  they  were  perfectly  ignorant  of  the  fact  of  his  purchase 
of  the  Winhill  estate,  and  of  his  borrowing  the  money  from  his  bankers  on  the 
deposit  of  their  deeds,  and  repaying  them  with  the  mortgage  money. 

In  May,  1860,  Conyers  mortgaged  the  Winhill  estate  to  Emma  Piercy  for 
3,0001.,  which  mortgage  was  still  subsisting.  From  that  time  until  the  death 
of  Conyers,  on  8th  October,  1863,  he  continued  to  pay  the  interest  to  the 
plaintiffs  regularly,  as  if  the  mortgage -money  had  been  laid  out  on  mortgage 
as  he  had  represented,  and  the  true  nature  of  the  transaction  was  not 
discovered  till  his  death.  As  he  died  in  embarrassed  circumstances  a  creditors' 
suit  was  instituted  in  Vice-Chancellor  Stuart's  court,  and  the  usual  decree 
made;  whereupon  this  bill  was  filed  against  his  widow  and  executrix,  for  the 
purpose  of  recovering  the  3,0001.  paid  to  the  bankers  out  of  the  Winhill  estate, 
by  a  declaration  that  there  was  a  charge  on  it  for  8.0002.,  and  by  sale,  &c.,  in 
the  usual  way.    The  bill  also  asked  for  a  receiver. 

Glasse,  Q.C.,  and  Newton  Stuart,  appeared  for  the  plaintiffs,  and  referred 
to  Lewin  on  Trusts,  4th  edit.,  585;  Tnylor  v.  Plumer  (3  M.  &.  S.  562-73), 
Pennell  v.  Deffell  (1  W.  R.  499;  4  D.  M.  G.  372),  Denfon  v.  Davtee  (18  Ves. 
499),  Small  v.  Attwood  (2  Y.  &  J.  512;  s.  c.  6  01.  &  Fin.  232). 

Fry,  for  the  defendant,  contended  that  there  had  been  a  loan  of  the 
3,0001.,  and  therefore  that  it  was  a  single  contract  debt.  Conyers  was  employed 
generally  as  confidential  aolicit(»',  and  had  a  general  power  to  do  as  he  saw  fit 
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with  t^e  monies  in  his  hands,  and  therefore,  there  being  no  specific  trust 
attached  to  this  money,  it  was  only  a  simple  contract  debt:  Lench  v.  LencJi 
(10  Ves.  511),  Fnth  v.  CaTiland  (13  W.  R.  493;  2  H.  &  M.  417). 

Without  hearii^  a  reply, 

KiNDERSLEY,  V.C. — think  the  plaintiffs  are  entitled  to  a  decree.  I  will 
consider  the  case  as  if  Conyers  were  now  alive;  but,  in  fact,  the  question  is 
between  the  plaintiffs  and  his  general  creditors,  who  can  stand  in  no  better 
situation  than  he  could  have  done.  The  facts  are  not  in  controversy.  Mrs. 
Conyers  is  only  doing  her  duty  in  endeavouring  to  lead  the  Court  to  the 
contusion  that  there  is  no  lien,  and  putting  forward  the  case  most  adverse  to 
the  plaintiffs;  and  she  contends  that  the  money  was  borrowed  from  the 
plaintiffs;  but  it  appears  to  me  that  was  not  so;  and,  therefore,  whether  they 
are  entitled  to  such  a  lien  or  not,  they  cannot  fail  on  the  ground  of  loan,  for 
they  knew  nothing  of  the  transaction  whatever.  If,  when  the  money  was 
repaid  by  the  mortgagors,  Conyers  had  applied  it  in  purchasing  the  Winhill 
estate  for  himself,  and  it  had  been  shown  that  that  very  money  went  towards 
the  purchase,  I  have  no  doubt  that  the  plaintiffs  would  have  a  lien  as  against 
Conyers.  But  that  was  not  exactly  so,  for  Conyers  had  informed  one  of  the 
Hoppers,  as  appears  by  their  evidence,  that  the  mortgage  money  was  about  to 
be  repaid,  and  that  he  would  reinvest  it  in  a  mortgage  of  real  estate.  That  is 
exacUy  in  accordance  with  the  res  geatte,  and  Conyers  wished  his  clients  so  to 
understand  it,  and  that  is  uncontradicted ;  and  I  see  no  reason  to  distrust  it. 
Conyers  was  to  receive  the  money  as  agent,  and  make  a  proper  investment 
in  real  estate.  Having  contracted  to  purchase  the  estate  he  was  naturally 
anxious  to  get  the  money  to  pay  for  it,  but  he  never  asked  the  plaintiffs'  leave, 
but  simply  communicated  to  the  mortgagors'  BoHcitors  that  he  should  be 
obhged  to  borrow  the  money,  not  saying  on  whose  account;  and  he  did  so; 
and  what  is  most  material,  on  the  deposit  of  the  title  deeds  of  that  very 
property  mortgaged.  It  does  not  appear  that  any  communication  as  to  the 
ownership  of  the  property  was  made  to  the  bankers,  but  he  received  the 
money  from  them,  which  he  could  only  have  a  right  to  do  as  the  plaintiffs' 
money,  and  he  applied  that  very  money  in  part-payment  for  the  Winhill 
estate.  The  plaintiffs'  title  deeds  were  wrongly  made  security  to  the  bankers 
for  3,000L,  and  part  of  the  mortgage  money,  when  received,  was  applied  to 
repay  that  very  money  so  borrowed ;  so  that  only  question  really  is  whether 
the  intermediate  transaction,  the  borrowing  and  repayment,  makes  any 
difference  as  to  the  plaintiffs'  right  to  a  lien.  I  think  it  does  not,  by  reason 
that  the  money  was  borrowed  on  the  security  of  the  deeds  of  the  clients ;  for 
if  it  had  been  borrowed  only  on  his  security  it  would  have  been  a  debt  due 
from  him  to  the  bankers,  in  which  case  the  plaintiffs  could  not  have  succeeded. 
As  it  is  they  are  entitled  to  a  declaration  that  there  is  a  lien  on  the  Winhill 
estate  for  3,0001.    There  must  be  a  receiver. 


Joint-stock  company — Winding-up — LiabitUy  of  trualee  to  pay  calla 
pertonaUy. 

Company.  M, — Certain  old  shares  in  a  subsisting  hank  being  in  the  name 
of  one  of  two  trusieeB,  he  received  a  circular  asking  him  whether  he  would 
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take  new  shares  in  respect  oj  such  old  shares.  The  cestui  que  trust  (a  married 
woman,  tenant  for  life  without  power  of  anticipation),  urged  him  to  take  them, 
and  herself  sent  to  the  bank  the  form  filled  up  by  him. 

In  the  suit  a  call  as  to  the  old  shares  was  directed  to  be  paid  out  of  the 
eataie,  but  as  to  a  call  on  the  new  shares: — ^Held,  that  he  could  not  be 
irtdemnified. 

The  bill  was  filed  by  oue  of  two  trustees  of  a  marriage  settlement  of 
Mr.  and  Mrs.  CumpBton  against  his  co-trustee  and  the  ccstuex  que  triisicnt, 
asking  the  direction  of  the  Court  in  respect  of  a  call  on  certain  new  shares, 
allotted  in  respect  of  old  shares,  in  the  Leeds  Banking  Company,  now  in  course 
of  winding-up. 

The  trusts  of  the  settlement  were  to  Mrs.  Gumpston  for  life  without 
power  of  anticipation,  remainder  to  such  uses  as  she  should  appoint;  and,  in 
default,  that  her  husband  should  have  500L  a-year.  Part  of  the  property 
settled  consisted  of  fifty-five  old  shares  in  the  Leeds  Bank,  and  these  were 
transferred  into  the  name  of  the  defendant  Butler  (one  of  the  trustees)  alone. 

In  June,  1864,  a  circular  was  sent  to  him  requesting  to  know  whether  he 
would  take  new  shares,  to  eleven  of  which  he  was  entitled  in  respect  of  the  fifty- 
five  old  ones  already  held  by  him,  and  with  it  was  sent  the  printed  form  <A 
application  to  be  filled  up  and  returned.  He  took  no  notice  of  this,  but 
Mre.  Cumpston  earnestly  requented  him  to  accept  the  proposal,  and  he  having 
filled  up  the  form  gave  it  to  her,  and  she  sent  it  to  the  bank.  Butler  then 
applied  to  the  plaintiffs  to  concur  in  selling  out  part  of  the  trust  fund  to  meet 
a  call  which  had  been  made ;  but  he  filed  this  biU,  and  an  inquiry  was  directed 
as  to  the  circumstances  under  which  the  new  shares  were  purchased,  Ac. 

Under  orders  in  chambers  6,0501.  out  of  the  trust  funds  had  been  applied 
in  paying  oalls  on  the  old  shares,  and  the  only  question  was  with  respect  to  a 
call  of  1,5401.  now  made  in  respect  of  the  new  shares. 

Darby,  for  the  plaintiff,  submitted  the  question. 

6Zd8«e,  Q.C.,  and  Dunning,  for  the  defendant  Butler,  said  this  case  was 
an  extremely  hard  case,  and  contended  that  inasmuch  as  an  order  had  already 
been  made  for  payment  out  of  the  trust  fund  of  a  call  on  the  old  shares,  and 
inasmuch  as  the  eleven  new  shares  were  allotted  in  respect  of  the  old  shares, 

they  must  be  considered  as  an  accretion  on  the  old  shares,  and  the  same 
principle  must  be  applied.  The  legal  liability  as  between  him  and  the  bank 
could  not  be  contested;  but  if  the  affair  had  turned  out  profitable,  and  he  had 
not  taken  the  new  shares,  he  would  have  been  liable  for  a  breach  of  trust. 
Nothing  could  be  decided  now  on  the  question  of  the  non-liability  of 
Mrs.  Cumpston:  CUve  v.  Carew  (7  W.  R.  433;  1  J.  &  H.  199),  followed  by 
this  Court  in  Pemberton  v.  MeGill  (8  W.  B.  290). 

Baity,  Q.C.,  and  SovUl,  for  Mrs.  Cumpston,  were  not  called  upon. 

KiNDERSLEY,  V.C. — It  is  impossible  to  decide  that  Mr.  Butler  is  entitled 
to  be  indemnified  in  respect  of  this  call.  I  have  no  hesitation  in  saying  that 
if  there  had  not  been  the  restraint  on  anticipation,  Mrs.  Cumpston's  life 
interest  must  have  been  liable;  but  as  there  is  such  restraint,  it  is  not. 
Neither  can  I  direct  payment  out  of  the  corpus ;  for  that  does  not  belong  to 
her;  if  it  did,  it  would  be  available.  Therefore  it  is  impossible,  either  out  of 
income  or  corpus,  to  indemnify  Mr.  Butler.  It  is  very  unfortunate  for  him 
under  the  circumstances. 

Costs  by  arrangement  out  of  the  estate. 
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14  W.  R.  630;  L.  R.  1  Eq.  671;  14  L.  T.  220;  12  Jur.  N.S.  220:  reversed, 
[1869]  E.  R.  A. ;  17  W.  R.  428;  L.  R.  4  Ch.  320;  20  L.  T.  384  (L.JJ.). 

AppoHionment — 11  Geo.  2,  c.  19,  a.  15. 

Apportionment. — A  tenant  for  life  in  an  estate  pur  autre  vie,  and  who 
subsequently  purchased  ike  remainder  in  fee,  granted  parol  demises  to  yearly 
tenants,  one  of  whom  was  entitled  to  an  estate  of  inheritance  in  the  lands  on 
the  death  of  the  tenant  for  life. 

On  the  tenant  for  life  dying  between  the  two  half-yearly  periods  for 
payment  of  rent: — ^Held,  that  his  executors  were  enUiled  to  an  apportionment. 

By  indentures  of  lease  and  release,  dated  the  27th  and  28th  July,  1811, 
certain  hereditaments  in  the  county  of  Monmouth,  held  on  a  lease  for  lives 
under  the  Duke  of  Beaufort,  were  released  to  trustees  upon  trust  to  permit 
W.  W.  Trumper  to  receive  the  rents  and  profits  for  his  life,  remainder  aa 
certain  trusts  for  the  benefit  of  his  wife  and  children,  with  remainder  to  the 
defendant  Thomas  Trumper  and  his  heirs  on  attaining  the  age  of  twenty-four 
yeara.  All  the  cestui  que  vie  having  died,  W.  W.  Trumper,  on  11th  May, 
1818,  renewed  the  lease  for  three  further  lives,  for  the  benefit  of  those  entitled 
under  the  indentures  of  July,  1811,  and  in  1819  purchased  the  land. 

By  a  deed  of  the  same  year  W.  W.  Trumper  conveyed  the  land  (subject 
to  the  estates  still  subsisting)  to  the  use  of  one  James  Davies,  his  heirs  and 
assigns,  in  trust  for  the  said  W.  W.  Trumper,  his  heirs  and  assigns,  to  be 
conveyed  and  disposed  of  as  he  or  they  should  direct.  The  lands  consisted 
of  two  farms,  known  as  the  "  Lower  Groimds,"  and  "  The  Greige  "  respec- 
tively (let  to  two  tenants,  Jones  and  Watldns),  and  of  a  third  farm  called 
"  The  Lawns,"  let  to  the  defendant  Thomas  Trumper  by  a  parol  demise  and 
as  yearly  tenant,  with  rent  payable  on  the  2nd  February  and  the  2nd  August. 

On  the  death  of  W.  W.  Trumper,  on  23rd  December,  1859,  and  between 
the  two  half-yearly  periods  of  payment  the  defendant  Thomas  Trumper  became 
entitled  to  an  estate  of  inheritance  in  the  three  farms.  He  received  the  rents 
for  the  two  farms  let  to  Jones  and  Watkins,  but  claimed  not  to  be  liable  to  an 
apportionment  in  respect  of  them,  or  in  respect  of  the  farm  held  by  himself. 

Matins,  Q.C.,  and  Blackman,  for  the  plaintiff,  argued  that  the  case  clearly 
came  within  ^e  11  Geo.  2,  c.  19,  s.  15. 

Oreene,  Q.C.,  and  J.  Pearson. — ^W.  W.  Trumper  was  a  tenant  for  lijEe  in 
an  estate  pur  autre  vie  only,  and  this  Act  did  not  provide  for  such  a  cue. 
He  could  not  claim  under  the  subsequent  Act  of  4  &  5  Will.  4,  c.  22,  as  the 
leases  were  parol  only:  In  re  Markhy  (4  Myl.  &  C.  485).  Here  W.  W. 
Trumper,  although  a  tenant  for  life  under  the  deeds  of  1811  and  1818,  had 
purchased  the  lands,  and  the  interest  of  the  lessees  could  not  be  said  to 
determine  with  his  life:  Ex  parte  Smyth  (1  Swanst.  337).  The  words  of  the 
Act  were,  "  Where  any  tenant  for  life  shall  happen  to  die  before  or  on  the  day 
on  which  any  rent  was  reserved  or  made  payable  upon  any  devise  or  lease 
of  lands,  tenements  or  hereditaments  which  determined  at  the  death  of  such 
tenant  for  life,  the  executors  or  administrators  of  such  tenant  for  life  may,  in 
an  action  on  the  case,  recover,"  &c. 

Stuart,  V.C,  said  that  he  thought  the  case  clearly  came  within  the  Act, 
and  declared  the  plaintiff,  as  executor,  entitled  to  an  apportionment  of  the 
rent  which  accrued  from  the  2nd  August,  1859,  to  the  testator's  death  in 
December  of  the  same  year,  in  respect  of  all  the  lands  comprised  in  the  lease 
renewed  in  1818. 
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Wood,  V.C.,  March  16,  16,  1866. 
AINSWOBTH  V.  BENTLEY. 
14  W.  B.  680. 

Agreement  not  to  publish  a  magaaine  of  a  certain  kind — Restraint  on 
trade — Injunetion. 

Contract  E.  Injunction. — An  agreement  by  a  publisher  not  to  publish 
in  future  a  magasine  of  a  particular  description,  is  analogous  to  an  iigreement 
by  a  tradesman  not  to  deal  in  a  particular  article^  and,  like  this  latter  agree- 
ment, is  not  void  as  a  too  general  restraint  on  trade. 

On  an  interlocutory  application  for  an  injunction  to  restrain  the  breach  of 
such  an  agreement  by  the  publication  of  a  certain  named  magazine,  or  any 
other  magaaine  coming  within  the  description  contained  in  the  agreement, 
the  publication  of  the  named  magazine  only  wUl  be  restrained. 

On  an  interlocutory  application  for  an  injunction  to  restrain  the  publica- 
tion of  a  magazine,  the  Court  will  not  take  so  harsh  a  step  as  to  suspend  the 
publteation  aliogether  until  the  hearing  of  the  cause. 

The  argument  that  a  person,  by  offering  to  accept  a  certain  sum  of  money 
as  the  price  of  his  abstaining  from  taking  proceedings,  has  shewn  that  the 
harm  he  anticipates  is  not  irremediable,  and  that  therefore  he  ought  not  to 
apply  for  an  injunction,  does  not  go  far  with  the  Court. 

This  was  a  motion  for  injunction  to  restrain  the  publication  of  a  magazine 
in  breach  of  an  agreement  that  had  been  entered  into  between  the  parties  to  the 
suit. 

The  plaintiff  was  the  well-known  writer,  William  Harrison  Ainsworth, 
and  the  defendants  were  Bichard  Bentley,  the  publisher,  and  his  sons,  George 
and  Frederick  Bentley.  Notice  of  the  motion,  however,  had  been  served  upon 
the  defendant  Bichard  Bentley  alone,  as  it  had  been  ascertained  that  tiie 
younger  defendants  had  no  share  whatever  in  the  publishing  business  of  their 
father,  but  acted  in  his  service  as  salaried  clerks  only. 

The  agreement  in  question  was  dated  November  2nd,  1854,  and  was  made 
on  the  occasion  of  the  purchase  by  the  plaintiff  from  the  defendant  Bichard 
Bentley  of  an  established  magazine  called  Bentley's  Miscellany.  The  agree- 
ment was  entered  into  between  all  the  defendants,  who  were  therein  described 
as  *'  of  New  Burlington  Street,  publishers,"  and  the  plaintiff,  and  the  material 
parts  thereof  were  as  follows : — 

*'  It  is  agreed  between  and  by  the  parties  hereto,  that  the  said  Bichard 
Bentley,  or  his  scms  George  Bentley  and  Frederick  Bentley,  shall  not  publish, 
carry  on,  or  conduct  any  periodical  of  a  like  nature  to  Bentley's  Miscellany, 
such  restriction  not  to  include  scientific  or  professional  periodicals,  nor  a 
quarterly  review,  from  the  date  of  these  presents.  And  the  said  Bichard 
BenUey,  or  his  sons,  shall  publish  the  said  magazine  for  the  said  William 
^urison  Ainsworth  for  the  sum  of  1001.  per  annum,  to  be  paid  quarterly,  so 
kng  as  it  shall  be  agreed  between  the  parties  that  the  same  shall  be  published 
by  the  said  Bichard  Bentley  or  bis  sons;  either  party  giving  to  the  other  three 
months'  notice  in  writing  to  discontinue  this  arrangement  for  the  publication 
of  ihe  magazine." 

The  arrangement  for  the  publication  of  the  magazine  by  the  defendant 
Bichard  Bentley  had  some  time  since  been  discontinued,  after  three  months' 
notice  in  writing,  as  provided  for  in  the  agreement. 

The  bill  stated  that  in  December,  1865,  the  defendants  contemplated  the 
purchase  of  an  established  magazine,  called  Temple  Bar.  This  magazine  was 
thus  described  in  the  bill: — "  The  Temple  Bar  Magazine  is  neither  a  scientific 
Dor  professional  periodical,  nor  a  quarterly  review,  but  is  a  periodical  similar 
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in  all  respects  to  the  said  magazine  called  Beniley'a  MisceUany,  excepting  only 
that  in  the  former  illustrations  are  introduced,  but  no  illustrations,  are  given 
in  the  latter;  but  the  articles  in  each  are  similar  in  their  leading  characteristics, 
and  the  arrangement  of  the  articles  in  the  two  magazines  is  similar,  and  the 
proportion  of  poetical  articles  and  prose  articles,  though  they  vary  in  each 
from  time  to  time,  has  been  on  the  whole  nearly  the  same;  as  also  has  been 
the  proportion  of  articles  of  fiction  and  essays,  and  articles  of  an  historical, 
biographical,  or  critical  character," 

The  plaintiff,  on  hearing  of  the  intention  of  the  defendants  to  purchase 
and  publish  Temple  Bar  reminded  them  of  the  agreement,  and  warned  them 
that  their  intention,  if  carried  into  effect,  would  be  an  infringement  of  it. 
The  defendant  Richard  Bentley  thereupon  offered  the  plaintiff  1001.  if  be 
would  withdraw  his  opposition  to  the  intended  purchase  and  publication.  The 
plaintiff  at  first  demanded  160L,  but  ultimately  agreed  to  take  the  1001.  so 
offered  him,  on  condition  that  his  waiver  of  the  clause  in  the  agreement  should 
be  limited  to  Temple  Bar,  and  that  the  name  of  Bentley  should  not  be  used 
or  connected  with  ike  name  of  that  magazine.  A  release  was  drawn  up,  but 
as  the  terms  thereof  amounted  to  an  unconditional  and  complete  waiver  of 
the  agreement,  the  plaintiff  refused  to  execute  it,  and  the  negociation 
between  the  parties  came  to  an  end.  The  defendant  Richard  Bentley 
completed  the  purchase  of  Temple  Bar,  and  published  the  February  number 
thereof  with  his  name  printed  on  the  cover. 

Under  these  circumstances  the  bill  was  filed,  and  it  prayed  th\t  the 
defendants,  their  servants,  workmen,  and  agents,  might  be  restrained  by  the 
injunction  of  the  Court  from  carrying  on,  conducting,  and  publishing  the  said 
Temple  Bar  Magazine,  and  from  carrying  on,  conducting,  or  publishing  any 
periodical  of  a  like  nature  to  Bentley's  Miscellany,  and  not  being  a  scientific 
or  professional  periodical,  or  a  quarterly  review. 

The  evidence  of  literary  men  and  publishers  was  given  on  the  part  of  the 
plaintiff,  shewing  their  impression  of  the  very  great  similarity  between  Temple 
Bar  and  Bentley's  Miscellany,  as  the  latter  was  at  the  date  of  the  purchase. 
Similar  evidence  was  tendered  by  the  defendants  to  show  that  the  two 
magazines,  though  compounded  of  the  same  materials,  yet  being  compounded 
of  them  in  different  proportions,  and  also  being  of  different  prices,  (the  price 
of  Bentley's  Miscellany  being  half-a-crown,  and  that  of  Temple  Bar  being  one 
shilling,)  would,  in  the  view  of  perscms  habitually  and  professionally  conversant 
with  such  matters,  be  considered  to  be  not  at  all  of  a  similar  kind. 

W.  M.  James,  Q.C.,  and  Bedwell,  for  the  plaintiff. 

Rolt,  Q.C.,  Oiffard,  Q.C.,  and  A.  Rumsey,  for  the  defendants,  contended 
that  the  real  meaning  of  the  agreement  was  that  the  defendant  Richard 
Bentley  should  not  publish  any  magazine  called,  like  the  miscellany*  after  his 
own  name,  suoh  as  "Bentley's  Magazine,"  or  "  Bentley's  Mtrnthly,"  or 
some  name  of  that  sort;  this  explained  the  introduction  of  the  sons  into  the 
agreement;  they  had  no  share  in  the  business,  but  their  name  was  Bentley. 
and  it  was  feared  that  their  names  might  be  used.  The  defendant  Richard 
Bentley  had  not  originated  a  new  magazine  only  colourably  differing  from 
Bentley's  Miscellany,  but  had  purchased  an  establisthed  periodical.  The 
plaintiff  had  himself  estimated  the  damage  likely  to  be  done  to  him  at  1601. ; 
it  was  not,  therefore,  irremediable,  and  the  Court  would  not  grant  an  inter- 
locutory injunction  restraining  the  publication  of  Temple  Bar.  Should  it 
do  BO,  the  harm  to  the  defendants  might  be  irremediable ;  for,  if  a  periodical 
of  tills  sort  failed  to  appear  for  a  month,  its  circulation  would  probably  fall  off 
altogether. 

The  agreement  was  a  restraint  on  trade,  which  would  not  be  allowed. 
Magazine  publishing  was  a  trade  of  itself,  and  if  a  man  carried  on  two  trades, 
that  was  no  reason  why  one  of  them  should  be  restrained.  Besides,  it  was  a 
restraint  unreasonable  as  to  time,  for  it  was  not  limited  to  the  continuance  of 
Bentley's  Miacellany,  and  a  contract  of  this  sort,  not  being  divisible,  would 
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Dot  be  cut  down.  The  agreement  not  to  publish  a  niagazine  like  Bentley'$ 
MitceUany  was  olosely  oonnected  with  the  undertaking  to  be  the  pubUshers 
of  BentUy'9  Miteellany,  and  both  agreements  fell  together. 

The  agreement  was  void  for  uncertainty.  And  if  not,  the  words  "  of  a 
like  nature  "  might  have  many  interpretations,  and  they  ought  to  be  construed 
in  the  strictest  possible  manner  between  professional  men  like  the  parties  to 
this  suit.  The  difference  of  price  alone  showed  that  one  could  not  interfere 
wiUi  the  other,  as  they  appealed  to  entirely  different  classes  of  readers. 

The  following  oases  were  quoted  during  the  ailments  of  counsel: — 
tfomi  V.  Colman  (IS  Ves.  487),  Barfield  v.  NichoUon  (2  Sim.  &  St.  1),  Homer 
V.  Graves  (7  Bing.  735),  Green  v.  Price  (13  M.  &  W.  695).  Mallan  v.  May 
(11  M.  &  W.  658).  Avery  v.  Langford  (2  W.  B.  615;  Kay,  663),  Archer  v. 
Mmh  (6  Ad  A  E.  959). 

Wood,  V.C.,  said  that  he  thought  the  proper  thing  to  be  done  on  the 
present  application  would  be  to  prohibit  the  defendant  Richard  Bentley  from 
pabli^ing  Temple  Bar  with  his  name  thereon  until  ihe  hearing  of  the  cause. 
As  to  the  merits  of  the  case,  to  his  mind  they  were  very  manifest.  The 
defendant  Bichard  Bentley  never  could  have  thought  that  his  undertaking  not 
to  publish  a  magazine  of  a  like  nature  to  the  miscellany  would  cease  as  soon 
u  he  might  cease  to  be  the  publisher  of  the  Miscellany  for  the  plaintiff. 
He  two  clauses  in  the  agreement  as  to  the  restraint  and  the  publication  were 
totally  distinct ;  and  the  whole  correspondence  between  the  plaintiff  and  the 
defendant  Bichard  Bentley  shewed  that  they  were  considered  by  them  both  to 
be  80.  The  manifest  interest  and  scope  of  the  agreement  that  the  defendant 
Bichard  Bentley  and  his  sons  should  not  publish  a  magazine  of  a  like  nature 
to  Beniley's  Mieeellany,  was  not  merely  that  they  should  publish  no  magazine 
called,  as  the  Miscellany  was,  by  their  name  of  Bentley,  but  that  they  should 
ID  no  way  whatever  interfere  with  the  plaintiff's  interest. 

The  chief  defences  that  had  been  raised  were — first,  that  the  agreement 
waa  illegal,  as  being  too  general  a  restraint  of  trade;  and,  secondly,  that  the 
agreement  was  so  vague  and  imcertain  that  the  Court  could  not  restrain  an 
infringement  of  it.  As  to  the  first  defence,  it  had  never  been  decided  that  a 
person  could  not  be  compelled  to  observe  and  keep  an  undertaking  not  to  sell 
or  deal  in  a  particular  article  of  trade.  On  the  contrary,  it  had  often  been 
held  that  the  pn^rietor  of  an  article  might  dispose  of  it  to  another,  and  legally 
bind  himself  never  again  to  deal  in  that  article,  or  in  any  article  professing 
to  be  similar  to  or  identical  with  it.  This  was  the  case  here.  Mr.  Bentley 
bad  disposed  of  his  Miscellany  to  the  plaintiff,  and  had  undertaken  to  publish 
nothing  of  the  kind  afterwards.  By  being  bound  to  abide  by  that  agreement 
lie  would  be  no  worse  a  publisher  than  he  was  before;  he  would  only  be- 
precluded  from  publishing  anything  of  a  particular  kind. 

The  case  of  Barfield  v.  Nicholson  (loc.  ctt.)  was  very  strong  in  the- 
plaintiff's  favour,  and  it  pointed  out  what  should  be  the  form  of  the  injunction 
to  be  given.  In  that  case  the  bill  was  filed  to  restrain  the  defendants  from 
printing  and  publishing  a  work  entatled  "  The  Practical  Builder,"  or  any  other 
wwk  prejudicial  to  the  sale  of  "The  Architectural  Dictionary,"  a  work 
belonging  to  the  plaintiff.  The  Vice-Chancellor  granted  an  interlocutory 
mjimction  in  the  words  of  the  prayer  of  the  bill;  which  might  have  been  quite 
right  at  the  hearing;  but  Lord  Eldon,  on  appeal,  cut  down  the  injunction  to 
the  publication  of  the  particular  work  mentioned  in  the  bill. 

As  to  the  second  defence  that  the  agreement  was  uhcertain,  no  person 
reading  the  agreement  and  wishing  to  understand  it  could  fail  of  doing  so. 
The  description  of  the  magazine  to  be  prohibited  should  be  read  with  the 
exceptkm.  It  would  then  be  plain  iiiat  ihe  similarity  contemplated  by  the 
parties  could  not  be  confined  to  identical  proportions  of  the  same  ingredients, 
that,  e.g.,  a  larger  dose  of  fiction  in  the  one  than  in  the  other  would  do  away 
entirely  with  the  similarity  between  them.   As  to  the  difference  in  price 
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between  Temple  Bar  and  Bentley's  Miscellany,  when  it  was  recollected  that 
the  plaintifi's  fear  was  that  Mr.  Bentley  should  throw  his  experience  and 
energy  into  some  rival  publication,  the  difference  in  price  would  be  an 
ai^ument  in  the  plaintiff's  faTour  rather  Hh&D.  against  him,  as  the  public  would 
have  all  the  benefit  of  Mr.  Bentley'a  experience  and  energy  for  a  shilling 
instead  of  half-a-crown. 

As  regarded  the  argument  that  the  plaintiff  had  offered' to  take  160{.  as 
the  price  of  his  rights,  and,  Uierefore,  had  shown  that  he  did  not  consider  iha 
probable  harm  that  would  be  done  to  him  as  irremediable,  and  consequently 
had  no  right  to  ask  for  an  injunction,  that  argument  would  not  go  far  with  the 
Court.  A  person  might  be  willing  to  forego  his  rights  and  so  avoid  litigation; 
but  after  the  litigation,  which  he  had  shown  himself  anxious  to  avoid,  had 
begun,  the  circumstances  were  altered,  and  he  surely  should  be  allowed  to 
jnsist  on  his  rights  to  the  utmost. 

There  would  be  great  hardship  in  stopping  the  ensuing  number  of  Temple 
Bar,  and  that  would  not  be  done,  the  name  of  "  Bentley,"  however,  must  not 
be  used  on  that  number.  The  following  would  be  the  minutes  of  the  order: — 
"That  the  defendant  Richard  Bentley,  his  servants,  &c.,  be  restrained  from 
carrying  on,  &e.,  the  said  Temple  Bar  Magazine,  but  the  order  to  be  without 
prejudice  to  the  publication  of  the  said  magazine  until  the  hearing  of  the 
cause,  so  as  the  name  of  Bentley  does  not  appear  either  in  the  title-page  or  in 
any  other  part  of  the  said  publication,  or  in  any  advertisement  of  the  said 
publication,  and  this  order  to  be  without  prejudice  to  the  right  (if  any)  of  the 
plaintiff  to  damages  or  profits  in  respect  of  any  publication  of  the  work. 


[IN  THE  OOMHON  PLEAS.] 

April  24,  1866. 

"WILSON,  appellant,  v.  THE  LOCAL  BOARD  OF  HEALTH  FOR  THE 
BOROUGH  OF  KINGS  TON -UPON-HULL,  respondenU, 

14  W.  R.  638. 

Juatices — Conviction — 26  d  27  Viot.  o.  32,  88.  7,  8 — Schedule,  Kingston- 
upon-Hull — PH-noie — Ootda  otherwiae  dealt  vnth—Meamng  of — Ejusdem 
generis. 

Local  Government. — The  appellant  bought  coals  at  a  pit,  and  conveyed 
them  in  hie  own  keel  to  Hull,  where  they  were  transferred  into  a  steam  veesel 
also  belonging  to  the  appellant  for  the  purpose  of  being  used  by  htm: — Held, 
that  this  amounted  to  "  a  deeding  "  with  the  coal  so  as  to  render  the  appeUant 
compellable  to  shew  a  fnt  note  under  section  7,  and  to  pay  a  tax  under 
section  8  o/  26  A  27  Vict.  c.  32,  schedule  Kingsion-upon-Hull. 

This  was  a  case  stated  for  the  opinion  of  the  Court  by  the  stipendiary 
magistrate  of  Kingston- upon-Hull,  under  the  Act  20  &  21  Vict.  c.  48. 

It  was  a  information  preferred  under  section  7  of  the  Act  26  &  27  Vict, 
c.  82,  schedule  Kingston-upon-Hull,  charging  the  appellant  with  unlawfully 
delivering  or  othen^ise  dealing  with  a  cargo  of  coals,  by  removing  them  from 
the  sloop  Dart  into  the  steam-ship  Oder,  without  having  delivered  a  pit  note, 
denoting  the  quantity  and  quality  of  the  coal  to  the  inspector  of  coals  of  the 
Local  Board  of  Health  of  Kingston.    The  appellant  was  convicted. 

The  appellant,  who  was  a  shipowner  at  Hull,  purchased  fifty-nine  tons  of 
coals,  which  were  shipped  on  board  the  appellant's  own  keel,  the  Dart,  and 
were  brought  by  the  Dart  into  the  Humber  Bocks,  at  Hull,  and  from  thenoe 
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to  the  Railway  Dock,  where  the  coals  were  put  into  the  buBkera  of  the  Oder, 
a  steam-ship  bek»iging  to  the  appellant. 

The  original  pit-note,  denoting  the  quality  and  quantity  of  the  coals,  was 
not  delivered  to  the  inspector,  as  required  by  the  7th  seoticm  of  the  said  Act. 
The  local  board  contended  that  the  facts  above  discloeed  showed  that  the 
coals  in  question  came  within  the  words  "  sold  and  delivered  or  otherwise 
dealt  with." 

Eeference  was  made  to  50  Geo.  3,  c.  xh.,  entitled  an  Act  for  watching 
the  town  of  Kingston-oD-Hull,  and  also  for  preventing  frauds  and  impositions 
in  the  quality,  measure,  and  delivery  of  coals  sold  in  the  said  town.  Section  08 
of  that  Act  exempted  from  its  operation  persona  bringing,  landing  or  dehvering 
ooals  for  their  own  use  and  consiunption  only;  but  persons  claiming  sucn 
exemption  were  compelled  under  that  Act  to  verify  the  same,  if  required  by 
the  inspector,  upon  oath  in  the  manner  prescribed. 

This  statute  was  repealed  by  the  Hull  Improvement  Act,  1854  (17  &  18 
Viet.  c.  ci.,  8.  8),  which  was  substituted  for  it;  but  section  178  of  the  Act  of 
1854  re-enacted  an  exemption  similar  to  that  contained  in  the  previous  Act. 
Section  178  of  the  latter  Act  was  repealed  by  26  &  27  Vict.  c.  32,  s.  4,  so  that 
the  exemption  in  favour  of  coals  brought,  landed,  or  delivered  by  any  person 
for  his  own  use  was  repealed. 

It  was  contended  by  the  appellant  that  there  was  no  "  dealing  "  with  the 
coals  in  the  present  case,  because  looking  at  the  different  sections  the  "dealing" 
contemplated  by  the  7th  section  must  be  taken  to  involve  a  trafficking,  and 
that  the  Act  did  not  intend  to  prevent  persons  from  consuming  their  own 
coals,  brought  from  the  pit  in  their  own  keels  to  steamers  passing  from  Hull 
to  places  abroad,  as  in  this  case. 

For  the  respondents  it  was  contended  that  the  taking  the  coals  on  board 
in  the  dock  at  HuU  was  both  a  delivery  of  and  dealing  with  them,  and  that  it 
was  utterly  impossible  for  the  local  board  to  know  to  what  purpose  coals 
brought  into  Hull  were  intended  to  be  converted,  and  the  Act  must  be  held 
to  apply  to  all  coal  brought  within  the  district.  The  appellant  was  found 
guilty  of  a  breach  of  the  provision  of  the  7th  section  and  was  fined  under  the 
17th  section. 

There  was  a  second  case  in  which  the  appellant  was  charged  with  not 
paying  the  tax  under  section  8;  but  the  question  of  law  involved  in  the  two 
cases  was  precisely  similar. 

Lewers  for  the  appellant. — The  question  is  whether  a  pit  note  must  be 
shown  for  coals  transferred  from  the  appellant's  own  keel  to  his  own  ship, 
under  section  7  of  26  &  27  Vict.  c.  32.  That  Act  was  only  intended  to  prevent 
fraud  on  piu-chasers.  The  preamble  of  the  provisional  order  incorporated  in 
26  27  Vict.  c.  32,  recites  that  a  petition  had  been  presented  praying  for 
additional  powers  to  prevent  "  fraud  in  the  sale  and  delivery  of  coal."  That 
can  only  apply  when  fraud  is  possible,  which  is  not  the  case  when  a  person 
ships  coal  for  his  own  use.  The  inspectors  mentioned  in  section  6  are  only 
inspectors  of  coal  which  shall  be  "  brought  for  sale  to,  or  sent  from,  or  shaU 
pass  through  the  district."  But  the  words  "  for  sale  "  must  apply  to  each 
of  these  clauses;  and  in  the  7th  section  it  is  admitted  that  the  word 
"delivered  "  must  mean  "delivered  for  sale,"  and  the  meaning  assigned  to 
"  dealt  with  "  must  be  "  ejusdem  generia  "  with  the  words  which  precede  it. 
[Kbatixg,  J. — If  the  party  deliver  at  a  quay,  how  is  it  to  be  known  whether 
they  are  intended  for  sale  or  not?  how  can  the  inspectors  tell  what  the  coals 
are  intended  for  when  they  come  into  the  Humber?]  If  the  coals  were  there 
for  a  double  object,  no  doubt  the  appellant  would  be  liable. 

Pkilbrick  (Melliah,  Q.C.,  with  him),  for  the  respondents. — The  Act  was 
intended  to  prevent  frauds  between  buyer  and  seller;  possibly  it  was  not 
intended  primarily  that  a  man  bringing  coal  from  the  pit  for  his  own  use 
should  be  taxed,  but  one  uniform  rule  was  necessary.  The  penalties  inflicted 
by  the  Act  of  1864  are  kept  alive  by  that  of  1868;  and  imder  the  17th  section 
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of  the  latter  Act,  if  the  offence  is  not  committed  within  twenty-four  hours, 
it  cannot  be  committed  at  all.  If  the  party  retains  the  coal  within  the  disteict 
twenty-four  hours,  or  deals  with  it  earlier,  in  either  case,  without  delivering 
the  pit  note,  he  is  equally  liable.  [Erlb,  C.J. — I  do  not  find  that  coal  passing 
through  the  distiict  need  show  a  ticket  or  pay  a  tax.]  The  case  of  odu 
passing  through  the  district  is  referred  to  at  the  end  of  the  6th  section.  The 
Acts  of  Geo.  3  and  17  &  18  Vict,  both  exempted  coal  introduced  into  a  district 
by  a  person  for  his  own  use;  but  it  was  found  that  fraud  then  prevailed,  to 
prevent  which  the  exemption  was  omitted  in  the  last  Act. 

Erle,  C.J. — I  think  the  conviction  ought  to  be  affirmed.    The  appellant 
bought  the  coal  in  question  at  the  pit,  and  transported  it  to  Hull  in  his  own 
keel,  and  it  was  there  transhipped  to  a  steamer  also  belonging  to  the  appellant 
for  the  purpose  of  being  used  by  him.    He  was  asked  for  a  pit  ticket  under 
section  7,  and  for  tiie  tax  under  section  8,  and  he  is  liable  if,  by  means  of  these 
transactions,  the  coal  was  dealt  with  within  the  meaning  of  the  26     27  Vict.  | 
c.  82.   The  7th  section  of  that  Act  provides  that  a  tax  shall  be  paid  if  the  ooal  i 
is  sold,  or  deHvered,  or  otherwise  dealt  with,  and  I  think  that  I  give  effect  to  i 
that  statute  by  holding  that  this  ooal  was  dealt  with  in  the  present  case.  I 
think  that  the  statute  means  dealt  with  as  a  proprietor  would  deal  with  his  ! 
property,  and  not  in  the  sense  of  mercantile  traffic.    I  am  confirmed  in  this 
opinion  by  the  comparison  of  the  previous  statutes.   Those  statutes  exempt  the  i 
coal  imported  for  the  use  of  the  person  who  imports  it  from  the  tax,  but  by  this 
statute  the  exemption  is  repealed.    The  preamble  of  the  Act  26  &  27  Vict. 
0.  32,  recites  that  a  petition  had  been  presented  by  the  mayor,  aldermen,  &c.. 


seas  as  well  as  any  other  coal  sold  or  delivered  within  or  passing  through  a 
district  comprising  the  borough ;  and  I  conclude  from  this  that  it  is  not 
intended  that  the  provisions  of  the  Act  should  be  limited  to  cases  where  the 
coal  is  bought  for  mercantile  traffic.  If  an  individual  were  to  import  coal 
which  he  did  not  at  first  intend  for  sale,  and  after  the  expiration  of  twenty-four 
hours  changed  his  mind  and  sold,  he  would  not  be  liable  to  pay  the  tax  if  the 
interpretation  contended  for  is  correct. 

Byles,  J. — I  am  of  the  same  opinion.  These  Acts  were  pa^ed  for  the 
benefit  of  the  people  at  large,  and  not  of  particular  individuals.  I  had  at 
first  some  doubt,  but  I  now  think  that  "  otherwise  dealt  with  "  must  compre- 
hend such  transactions  as  these,  otherwise  the  frauds  which  were  inteiuled 
to  be  prevented  would  be  easily  perpetrated.  The  former  acts  contain  an 
exemption  in  the  case  of  coal  imported  for  the  owner's  own  use,  and  the 
exemption  is  omitted  in  the  last  Act. 

Keating,  J. — I  think  the  conviction  was  right.  Taking  advantage  of  the 
light  thrown  on  the  case  by  the  former  Acts,  I  think  there  can  be  no  doubt 

that  the  object  of  the  statute  was  to  prevent  fraud  in  the  sale  of  ooal.  The 
Legislature  at  first  thought  that  it  would  be  sufficient  if  the  pit  note  was 
shown,  but  said  that  if  the  coal  was  for  personal  use  that  need  not  be  done. 
This  act  says  that  the  pit  note  is  to  be  shown  not  only  with  reference  to  ooal 
actually  sold  but  also  to  that  which  is  in  any  way  "  dealt  with."  Can  it  be 
doubted  that  the  transactions  which  here  took  place  amounted  to  a  dealing 
with  coal?  If  they  were  not,  cases  should  be  suggested,  as  that  mentioned 
by  the  Lord  Chief  Justice,  when  a  change  of  intention  after  the  twenty-four 
hours  had  elapsed,  would  have  exempted  the  owner  from  paying  the  tax. 
That  could  not  have  been  intended.  X  am  clearly  of  opinion  that  this 
amounted  to  a  dealing  with  the  coal,  and  that  the  conviction  was  right. 

Smith,  J. — am  of  the  same  opinion. 


Judgment  affamed  with  co»i». 
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[IN  THE  COURT  OF  COMMON  PLEAS.] 

April  24,  1866. 
LEWIN  AND  ANOTHER  v.  BEOWN. 
14  W.  R.  640. 

Patent — Agreement  for  the  assignment  of — Mutual  undertakirtga. 

Patent. — The  declaration  stated  that  a  petition  had  been  presented  by 
ihe  plaintiffs,  at  the  request  of  the  defendant,  for  the  granting  to  the  defendant 
of  a  patent,  that  the  plaintiffs  had  filed  a  provisional  specification,  at  their 
ovm  expense,  upon  condition  that  the  defendants  should  complete  the  specifi- 
cation within  six  months,  and  that  afterwards  it  was  agreed  that  the  defendant 
thould  sell  to  the  plaintiffs  his  right  in  respect  of  the  said  patent  for  the  sum 
of  51.,  to  be  paid  by  the  plaintiffs  to  the  defendant  on  their  having  completed 
at  their  own  expense  the  said  patent;  that  it  thereupon  became  neeeatary  in 
order  to  enable  the  plaintiffs  to  complete  the  said  patent  in  pursuance  of  ihe 
said'  agreement,  that  the  defendant  should  sign  and  seal  a  complete  specifi- 
cation; that  the  plaintiffs  tendered  to  the  defendant  a  complete  specification 
for  kit  signature. 

Breach,  that  the  defendant  would  not  sign  tt:— Held,  that  the  defendant 
was  bound,  under  this  agreement,  to  sign  the  specification. 

The  firat  count  of  tlie  declaration  stafced  for  that  prior  to  the  making  of 
ttie  agreement  between  the  piaintifFs  and  the  defendant  hereinafter  mentioned, 
to  wit,  on  the  16th  da.y  of  December,  1864,  a  petition  had  been  presented 
by  the  plaintiffs  to  her  Majesty's  Conuniseioners  of  Patents  for  Invention,  at 
tbe  request  of  the  defendants,  and  at  their  own  expense,  for  the  granting  to 
the  defendant  of  a  patent  for  an  improvement  in  the  construction  of  cylinders 
used  in  the  manufacture  of  articles  of  pottery,  such  as  pip^s,  tiles,  hollow 
bricks,  and  the  like;  and  the  plaintiffs  then  duly  filed,  at  their  own  expense, 
the  provisional  specification  for  the  said  patent,  and  on  the  said  16th  day  of 
December,  1864,  duly  obtained  from  the  said  commissioners  a  patent  for  the 
same,  and  provisional  protection  for  the  said  patent  to  the  defendant  for  six 
months,  under  the  provisions  of  the  Patent  Law  Amendment  Act,  15  &  16 
Vict.  c.  84,  upon  the  condition  that  the  defendant  should  particularly  describe 
and  specify  the  nature  of  his  said  invention  within  six  months  from  the  said 
16th  of  December,  1864,  the  time  limited  by  the  said  provisional  protection. 
And  the  plaintiffs  further  say  that  afterwards,  to  wit,  in  the  month  of  January, 
1865,  by  an  agreement  in  writing,  made  between  the  plaintiffs  and  the 
defendant,  it  was  mutually  agreed  by  and  between  the  plaintiffs  and  the 
defendant  that  the  defendant  should  sell  and  dispose  of  to  the  plaintiffs  all 
his  right,  title,  claim  or  property,  value  in  and  in  respect  of,  the  said  patent 
right  of  the  defendant  in  the  said  improvements  so  made  by  the  said  defendant 
in  the  said  patent  tile  machine  as  aforesaid  for  the  sum  of  51.,  such  sum  to 
be  paid  by  tiie  plaintiffs  to  the  defendant  on  their  having  completed,  at  their 
own  expense,  the  said  patent  for  the  said  improvement,  so  as  to  be  entitled 
to  sell  such  pipe  noachine  with  the  said  improvements  so  made  by  the  said 
defendant;  and  the  defendant,  by  the  said  agreement,  confirmed  and  trans- 
ferred to  the  plaintiffs  all  his  right,  title,  value,  or  claim  to  the  said  patent 
for  the  said  sum  of  51.  And  the  plaintiffs  further  say  that  it  thereupon  became 
and  was  necessary,  in  order  to  enable  the  plaintiffs  to  complete  the  said 
patent,  in  pursuance  of  the  said  agreement,  that  the  defendant  should  sign 
and  seal  a  complete  speciAcation  of  the  nature  of  his  said  invention  within 
the  time  so  limited  by  the  said  patent  and  provisional  protection  as  aforesaid, 
-in  order  that  the  plaintiffs  should  be  enabled  to  file  the  same  pursuant  to  the 
prtjvisions  of  the  said  Patent  Law  Amendment  Act  and  the  said  patent  and 
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the  said  provisional  protection;  and  the  plaintiffs  further  sa;  that  afterwards 
and/ within  reasonable  time  before  the  same  would  be  required,  they  duly 
tendered  to  defendant  for  his  signature  and  seal,  the  necessary,  proper,  and 
complete  specification  of  the  nature  of  his  said  invention  for  the  said  patent 
so  required  to  be  signed  and  sealed  by  him  in  compliance  with,  and  in 
pursuance  of,  the  provisions  of  the  said  Patent  Law  Amendment  Act,  as 
aforesaid,  and  without  which  said  signature  and  seal  of  the  defendant  to  the 
same  the  plaintiffs  would  be  unable  to  obtain  the  said  patent  from  the  said 
commissioners,  and  would  be  unable  to  perform  that  part  of  the  said  agree- 
ment on  his  part  to  be  performed.  And  the  plaintiffs  aver  that  all  things  | 
were  done  on  their  parts,  &c.,  yet  the  defendant  did  not  nor  would  sign  or  I 
seal  the  complete  specification  within  the  said  time  so  limited  in  the 
said  provisional  specification  as  aforesaid,  although  often  requested  so  to  do, 
but  therein  wholly  made  default,  whereby  the  plaintiffs  were  wholly  and 
unavoidably  prevented  from  taking  the  necessary  and  proper  steps  to  enable 
them  to  complete,  at  their  own  expense,  the  said  patent  within  the  said  time 
BO  limited  as  aforesaid,"  &c.,  &q. 

To  this  count  the  defendant  demurred,  on  the  ground 

(1.)  That  the  payment  to  the  defendant  of  the  51.  was  conditional  upon 
the  patent  being  completed,  but  the  defendant  gave  no  undertaking,  and  was 
under  no  liability  to  sign  and  seal  a  complete  specification. 

(2.)  That  the  alleged  agreement  was  void  as  not  being  under  seal. 

Prideaux  in  support  of  the  demurrer. — There  is  no  promise  here  either 
express  or  impUed  on  the  part  of  the  defendant,  to  complete  the  patent.  The 
purchase -money  was  only  nominal,  and  all  the  parties  meant  was  that  if  the 
patent  should  be  completed  the  plaintiff  would  pay  61.  for  it,  but  there  was 
no  obligation  to  complete.  Aapdin  V.  Austin  (5  Q.B.  671);  Dunn  v.  Saylet 
(6  Q.B.  685).  [Btles,  J.,  referred  to  Etderttm  v.  Emmeru  (18  C:  B.  495) 
as  overruling  these  cases.]  Rashleigh  v.  South-Eaaiem  Railway  Company 
(10  C.  B.  612);  Smith  v.  The  Mayor  of  Harwich  (2  C.  B.  N.S.  651).  The 
declaration,  after  stating  that  a  provisional  specification  had  been  filed,  Ac, 
states  that  "  afterwards  by  an  agreement,  &c.,"  so  that  what  subsequently 
took  place  was  quite  distinct,  and  the  only  consideration  for  the  promise 
was  the  completing  of  the  agreement.  [Byias,  J. — ^Is  it  not  like  the  case  of 
a  conveyance  when  the  vendor  prepares  a  conveyance  which  the  purchaser 
refuses  to  sign?]  2.  The  agreement  amounts  to  a  sale  of  the  defendant's 
interest  in  the  patent,  and  is  therefore  void  for  not  being  under  seal.  Hind- 
marsh  on  Patents,  234;  Power  v.  Walker  (8  M  4.  S.  7);  Chanter  v.  Dewhurtt 
(12  M.  &  W.  823). 

Cole,  for  the  plaintiff,  was  not  called  upon. 

Erle,  C.J. — We  think  the  parties  intended  that  the  defendsmt  should 
complete  the  specification,  and  we  must  give  effect  to  their  intention. 

Judgment  for  the  plaintiff. 


[IN  THE  COURT  OF  EXCHEQUER.] 

April  18,  1866. 
HABDING  V.  HALL. 
14  W.  E.  646;  14  L.  T,  410. 
Distress — Bailiff — Right  to  sell  for  expenses. 

Distress. — A  bailiff  who  seizes  goods  under  a  distress  warrant,  if  hit 
authority  to  sell  on  behalf  of  the  landlord  is  then  withdravm,  has  no  right  to 
go  on  and  sell  for  his  expenses. 
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This  was  an  action  for  the  conversion  of  two  horses  and  a  waggon,  and 
the  question  in  dispute  was  whether  they  were  the  property  of  the  plaintiff, 
or  had  passed  to  the  defendant  by  a  valid  sale. 

The  case  was  tried  before  Pigott,  B.^  at  the  last  Staffordshire  Assizes. 
The  plaintiff  was  the  father-in-law  of  one  Barton,  and  took  a  bill  of  sale  of 
Barton's  effects,  including  the  property  in  question.  Barton's  landlord  also 
put  in  a  distress  for  rent,  and  the  bailiff  who  distrained  seized  the  goods  in 
question  with  other  goods  on  the  premises.  The  bailiff  held  the  goods  both 
on  behalf  of  the  landlord,  and  also  of  the  plaintiff,  as  the  bill  of  sale  creditor. 
The  attorney,  who  acted  both  for  the  plaintiff  and  for  the  landlord,  then  paid 
out  the  landlord,  and  directed  the  bailiff  to  withdraw  on  behalf  both  of  the 
landlord  and  of  the  plaintiff.  A  dispute  then  arose  as  to  the  fees  payable 
to  the  bailiff,  and  whether  he  was  entitled  to  double  possession-money  or  not. 
The  bailiff  thereupon  removed  the  horses  and  waggon,  and  sold  them  to  pay 
his  fees  and  expenses.  The  defendant  became  the  purchaser  at  the  sale. 
The  learned  Judge  directed  the  jury  that  the  bailiff  had  no  right  to  sell,  and 
a  verdict  was  found  for  the  plaintiff,  with  leave  to  move  to  enter  a  verdict 
for  the  defendant  if  the  baihff  had  power  to  sell. 

H.  Matthews  now  moved  accordingly. — There  is  no  direct  authority  upon 
the  question.  But  a  sheriff  may  sell  for  his  poundage,  although  ordered  to 
withdraw  by  the  execution  credit(»;  Alchin  v.  WeUs  (5  T.  R.  470);  Watson 
on  Sheriffs,  83.  And  the  case  of  a  bailiff  is  analogous.  [Pollock,  C.B. — The 
bailiff  and  the  landlord  are  but  one  person;  the  sheriff  and  the  creditor  are 
two.  ]  The  sheriff  can  only  levy  his  expenses  by  statute ;  and  the  right  is 
given  for  the  benefit  of  the  creditor,  not  the  sheriff,  so  that  the  cases  are 
analogous. 

Pollock,  C.B. — "We  are  all  of  opinion  that  there  ought  to  be  no  rule  in 
tills  case.  The  question  arises  thus :  The  landlord  gave  his  bailiff  an  authority 
to  diatrain.  The  bailiff  does  so,  and  takes  ihe  honea  and  waggon.  BefcHre 
more  is  done  he  receives  notice  ibrom  the  landlord  that  the  rent  is  paid.  After 
that  it  is  clear  iAiai  he  had  no  authority  to  sell,  and  tiierefore  the  defendant 
has  no  title. 

Mabtin,  B. — 1  am  of  the  same  opinion.  ^ 

Brahwbll,  B. — I  am  of  the  same  opinion.  The  bailiff  had  no  right  to  sell, 
for  his  authority  was  withdrawn.  As  to  ihe  case  of  Alchin  v.  WelUt 
Mr.  Matthew's  argument  is,  first,  that  the  sheriff  has  a  right  to  sell  under 
tibese  circumstances;  and,  secondly,  that  t^e  case  of  a  bailiff  is  analogous. 
But  Alchin  V.  WelU  falls  to  establish  the  first  of  these  positions.  It  only 
decides  that  the  Court  would  not  actively  interfere  against  the  sheriff  by 
ruling  him  to  return  the  writ;  not  that  he  was  not  a  trespasser,  or  had  any 
right  to  sell.  And  I  think  it  clear  that  he  had  none.  But,  at  any  rate,  a 
bailiff  is  a  mere  agent  for  a  principal,  and  must  look  to  his  principal  for  his 
remuneration.  It  would  be  absurd,  when  the  landlord  may  distrain  in  person, 
if  his  employing  a  bailiff  should  make  any  difference.  The  defendant, 
therefore,  has  no  title. 

PiooTT,  B. — I  was  clearly  of  opinion  at  the  trial  that  the  bailiff  had  no 
right  to  seU;  and  I  think  so  still. 


Rule  refused. 
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[IN  THE  COURT  OF  QUEBN'S  BENCH.) 

AprU  80,  1866. 

LECOCQ  AND  WIFE  v.  THE  SOUTH-EASTEHN  RAILWAY  COMPANY. 

14  W.  R.  649;  7  B.  &  S.  415;  14  L.  T.  401. 

Foreign  oominiasion~-Co»ia  of  employing  counsel — Practice. 

Evidence.  K. — In  order  to  entitle  the  successful  party  in  an  action  to  the 
cost  of  employing  couneel  on  a  foreign  commission  it  must  be  shown  that 
special  circumstances  necessitated  such  employment. 

The  aotion  was  under  Lord  Campbell's  Act  for  injury  sustained  by  the 
death  of  the  plaintifF's  son,  who  was  killed  at  the  Staplehurst  accident,  on 
the  defendant's  line.  A  commission  was  sent  to  France  to  examine  witnesses, 
and  counsel  were  employed  on  that  commission  by  both  plaintiffs  and  defen- 
dants. The  plaintiffs  recovered  4001.  On  the  taxation  of  costs  the  Master 
disallowed  the  plaintiff's  costs  of  the  counsel  who  attended  the  commission. 

Murphy  moved  for  a  rule  calling  on  the  defendants  to  show  cause  why 
the  master  should  not  be  at  liberty  to  review  his  taxation,  by  allowmg  these 
costs  against  the  defendcwts.  There  was  no  case  either  way,  but  the  plainti£h, 
finding  that  the  defendants  would  employ  coimsel,  and  in  view  of  questicms 
Af  law  «hich  might  arise,  had  employed  counsel,  and  having  obtained  the 
rerdict  were  entitled  to  these  costs. 

Blackburn,  J. — I  am  of  opinion  that  there  should  be  no  rule  in  this  case. 
I  am  far  from  saying  that  in  no  case  of  a  commission  to  a  foreign  part  will 
costs  be  allowed,  but  the  course  is  so  imusual  that  it  must  only  be  where  some 
flpeoial  circumstances  of  the  case  show  that  it  was  necessary.  This  is  not 
^own  here,  and  it  is  not  sufficient  to  contend  that  as  the  defendants  employed 
counsel  the  plaintiffs  were  obliged  to  do  so  without  showing  something  special 
in  the  case. 

MELLoa  and  Shee,  JJ.,  concurred. 

Rule  refused. 


[IN  THE  COHMON  PLEAS.] 

April  28,  1866. 

BBANSBY  V.  THE  BAST  LONDON  BANKING  COMPANY  (LIMITED). 
14  W.  R.  662;  14  L.  T.  408. 
Cheque — Action  for  non-payment  of — Banker — Entry  in  pass  hook. 

Banker. — The  plaintiff  was  entitled  to  draw  on  the  defendanVs  hank 

when  his  balance  there  exceeded  1001.  One  Saturday  it  fell  just  helow  thai 
amount,  but  he  paid  in  on  that  morning  an  open  cheque  for  1501.  on  another 
bank.  Afterwards,  the  same  day,  he  drew  on  the  defendant's  bank  a  cheque, 
which  was  paid,  and  then,  after  banking  hours,  one  for  111.  IDs.  The  latter 
cheque  was  presented  on  the  Monday  morning  and  payment  refused,  the  clerk 
indorsing  on  it  "  effects  not  cleared."  About  the  same  time  the  plaintiff 
called  at  the  bank  and  sait-  his  pass-book,  in  which  the  160L  cheque  was 
entered  as  cash  paid  in  by  him  on  the  Saturday.    Subsequently  the  manager 
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told  him  that  "  the  walk  clcTk,"  whose  duty  it  was  to  go  and  get  the  1501. 
cheque  cashed,  went  out  at  ten  o'clock,  and  so  had  gone  when  the  cheque 
K(u  paid  in  on  Saturday,  and  had  not  yet  returned.  In  an  action  against 
ihe  bank  for  not  paying  the  111.  lOs.  cheque,  the  plaintiff  was  non-suited  at 
the  close  of  his  case : — Held,  that  although  the  non-payment  must  he  taken 
with  the  statement  of  the  manager,  there  was  some  evidence  that  the  bank 
was  in  funds  to  pay  the  cheque  on  the  Saturday,  and  that,  therefore,  the 
nm-suH  wa*  wrong. 

Declaratioa. — ^That  the  plaintiff  was  a  merchant,  and  the  defendants 
were  bankers,  in  London,  and  the  plaintiff  was  a  customer,  and  employed 
the  defendants  as  bankers  upon  the  terms  that  they  would  from  time  to  time, 
oat  of  any  moneys  of  the  plaintiff  in  their  hands  as  such  his  bankers  applicable 
to  the  purpt^e,  pay  for  him,  on  presentment  at  their  bank,  any  cheques  which 
might  be  drawn  by  htm  upon  them  as  such  bankers  at  the  bank,  and  which 
should  be  duly  present«d  at  the  bank  for  payment  by  any  person  lawfully 
eotitied  to  receive  the  amount  of  such  cheques,  not  exceeding  the  amount  oi 
the  balance  of  moneys  of  the  plaintiff  in  their  hands  as  such  his  bankers 
applicable  to  the  payment  of  such  cheques  at  the  time  of  the  presentment 
thereof,  and  such  balance  of  moneys  of  the  plaintiff  having  been  in  their 
hands  as  such  bankers  a  su£Bcient  and  reasonable  time  to  enable  them  and 
their  clerks  and  servants  to  know  that  such  balance  of  moneys  of  the  plaintiff 
in  their  hands  as  such  his  bankers  applicable  to  the  payment  of  such  cheques, 
was  so  in  their  hands  as  such  the  plaintiff's  bankers,  and  sufficient  for  the 
payment  of  such  cheques;  and  the  plaintiff  says  that  whilst  he  was  such 
customer  of  and- employed  the  defendants  as  such  bankers  on  the  terms 
ifmaaid,  he  drew  a  certain  cheque  upon  and  directed  to  them  as  such  his 
bankers,  and  thereby  required  them  as  such  bankers  to  pay  to  one  Lake  or 
bearer  171.  10s..  in  payment  of  a  debt  then  due  from  him  to  Lake,  which 
cheque  he  then  delivered  to  Lake,  and  Lake,  then  being  the  lawful  bolder 
of  the  cheque,  and  entitled  to  receive  the  amount  thereof,  duly  presented  it 
at  the  bai^  for  payment ;  and  the  plaintiff  says  that  all  conditions  were 
performed,  &c.,  to  entitle  him  to  have  the  cheque  paid  by  the  defendants 
as  such  his  bankers,  when  so  presented;  yet  the  defendants,  as  such  his 
hankers,  did  not  nor  would,  pay  the  cheque  when  so  presented  as  aforesaid, 
hot  neglected  and  refused  so  to  do,  although  they,  as  such  his  bankers,  then 
had  in  their  hands  a  balance  of  money  of  the  plaintiff  applicable  to  the 
payment  of  the  cheque,  more  than  sufficient  in  amount  for  the  payment 
thereof,  and  although  the  said  balance  then  had  been  in  their  hands,  as  such 
his  bankers,  a  sufficient  and  reasonable  time  to  enable  them  and  their  clerks 
and  servants,  to  know  that  such  balance  of  moneys  applicable  to  the  payment 
of  tiie  cheque  was  in  their  hands,  as  such  the  plaintiff's  bankers,  and  was 
more  than  sufficient  for  the  payment  of  the  cheque;  by  means  of  which 
several  premises  the  plaintiff  has  been  and  is  greatly  injured  in  his  credit,  &c. 

Pleas:— 

1.  That  at  the  time  of  presentment  the  defendants  had  not  in  their  hands 
a  balance  of  the  plaintiff  applicable  to  and  sufficient  for  the  payment  of  the 
dieque. 

2.  That  at  the  time  of  presentment  the  balance  had  not  been  in  the 
defendant's  hands  a  sufficient  or  reasonable  time  to  enable  them,  their  clerks, 
and  servants,  to  know  that  a  balance  applicable  to,  and  sufficient  for,  the 
payment  of  the  cheque,  was  in  their  hands. 

Issue  on  these  pleas. 

At  the  trial  before  Erie,  G.J.,  at  the  Guildhall,  the  following  facts  were 
|voved: — 

The  plaintiff  was  an  upholsterer  in  the  Old  Kent-road,  and,  in  September, 
1864,  he  opened  an  account  with  the  defendants,  who  are  bankers  in  Comhill. 
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In  March.  1865,  the  plaintiff  received  this  letter  from  the  defendants' 
general  manager:  — 

"  Sir, — By  a  rule  of  the  bank  I  am  precluded  from  granting  accommoda- 
tion to  customers  whose  balance  falls  below  1001.,  and,  although  this  regulatitm 
has  not  been  enforced  hitherto  in  your  case,  I  must,  before  passing  to  credit 
the  bills  forwarded  by  you  this  day,  have  a  distinct  understanding  with  respect 
to  the  balance  to  be  left  with  us.  On  your  returning  to  me  duly  signed  the 
inclosed  form  of  undertaking  your  bills  shall  be  discounted. — ¥oiu*s,  &c." 

The  form  inclosed  was  as  follows : — 

"  Sir, — In  consideration  of  your  discounting  for  me  from  time  to  time 
approved  bills  of  exchange,  or  making  me  any  advance  thereon  by  way  of 
loan,  I  hereby  agree  to  leave  in  your  hands  a  minimum  balance  of  1001.  as 
a  collateral  and  continuing  security  against  said  bills,  and  I  hereby  authorise 
you  to  retain  this  amount  on  my  accbunt  for  such  purpose." 

This  form  was  signed  by  the  plaintiff  and  returned  to  the  manager  (d 
the  bank. 

On  the  morning  of  Saturday,  the  13th  of  May,  the  plaintiff  had  a  balance 
in  the  bank  of  99(.  10s.  Id.,  reduced  during  the  day  to  821.  18«.  7d.  Two 
cheques  drawn  by  the  plaintiff  were  presented  on  this  Saturday,  one  of 
which  was  paid,  and  the  other  for  SI.,  which  was  dishonoured. 

About  half-past  ten  the  same  day  the  plaintiff  paid  into  his  account  an 
open  cheque  drawn  by  a  third  person  on  Sir  Claude  Scott  and  Company's 
Bank  in  Cavendisli  Square  for  1501.,  and  it  was  proved  that  it  was  the  custom 
of  the  bank  not  to  enter  cheques  to  the  credit  of  their  customers*  accounts 
until  they  were  cashed.  The  same  afternoon,  after  banking  hours,  the  plaintiff 
drew  a  cheque  on  the  defendant's  bank  in  favour  of  a  Mr.  Lake  for  17(.  10a.; 
and  on  Monday,  the  Idth  of  May,  about  eleven  o'clock,  Lake,  who  had  not 
been  in  the  interval  in  commimication  with  the  plaintiff,  presented  this  cheque 
at  the  defendant 's  bank,  when  it  was  returned  to  him  with  the  indorsement 
"effects  not  cleared  ";  he  thereupon  served  a  writ  on  the  plaintiff.  About 
the  same  time  as  the  presentation  of  the  171.  10a.  cheque  by  Lake,  the  plaintiff 
called  at  the  bank  and  looked  at  his  pass-book,  in  whidi  the  1601.  dieque  was 
entered  as  "  cash — 150!.,"  under  the  date  of  the  13th  of  May,  and  on  the 
opposite  side  of  the  account  was  an  entry  in  pencil  of  2321.  18m.  Id.  to  his 
credit.  It  was  not  positively  shown  whether  the  plaintiff  saw  these  entries 
in  his  pass-book  before  or  after  the  presentation  of  the  171.  10«.  cheque,  but 
he  himself  swore  that  he  saw  them  in  time  enough  to  stop  that  cheque. 

The  plaintiff  himself  was  the  only  witness  in  support  of  his  ease,  and  he 
said  that  about  twelve  o'clock  on  the  Monday  he  called  at  the  bank  to  see 
the  manager  about  the  matter,  and  the  latter  then  told  him  that  the  "  walk 
clerk  had  gone  out  before  the  1501.  cheque  was  paid  in  on  the  Saturday,  and 
that,  therefore,  it  could  not  be  cashed  till  the  Monday;  and  that  he  did  not 
know  if  he  was  back  then." 

At  the  close  of  the  plaintiff's  case  his  lordship  c^irected  a  non-suit. 

A  rule  was  obtained  to  set  aside  the  non-suit,  and  for  a  new  trial  on  the 
grounds  (1)  that  the  evidence  entitled  the  plaintiff  to  a  verdict.  (2)  That 
the  defendants  having  treated  the  cheque  for  1501.  as  cash,  the  plaintiff  had 
a  balance  available  for  cashing  the  cheque  for  171.  10«.  (3)  That  there  was 
evidence  for  a  jury  that  the  plaintiff  had  such  a  balance.  (4)  That  the 
defendants  had  no  right  to  treat  the  1501.  cheque  otherwise  than  as  cash, 
without  positive  evidence  that  they  had  not  received  the  ca^  for  it ;  (5)  that 
it  was  a  question  for  the  jury  whether,  under  the  terms  of  the  agreement 
of  the  25th  of  March,  they  had  such  a  right,  or  whether  those  terms  had 
been  waived ;  (6)  that  they  had  no  such  right  without  evidence  either  that 
there  were  special  terms  agreed  on  between  the  plaintiff  and  the  defendants 
as  to  the  time  which  was  to  elapse  before  the  plaintiff  was  to  be  entitled  to 
draw  against  cheques  paid  in  to  his  account,  or  else  that  a  reasonable  time 
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had  not  elapsed,  and  that  the  question  of  reasonable  time  was  a  question 
for  the  jury. 

Karslake,  Q.C.,  and  Sir  Q.  Honyman  showed  cause,  and  contended  that 
it  lay  on  the  plaintiff  to  show  that  the  bank  had  in  their  hands  a  balance  on 
vhich  he  could  draw  on  the  Saturday.  The  entry  in  the  pass  book  was  no 
evidence  against  the  bank  unless  the  plaintiff  could  show  that  he  altered  his 
position  on  the  faith  of  that  entry.  The  cheque  paid  on  the  Saturday  was 
cashed  as  a  matter  of  favour  and  not  of  right. 

M.  Chambers,  Q.C.,  Campbell  Foster,  and  Channell  in  support  of  the 
rule. — The  defendants  have  so  dealt  with  the  accounts  as  to  make  the  1501. 
cheque  money  for  the  plaintiff's  purposes  as  against  them,  and  by  payment 
of  the  cheque  presented  on  the  Saturday  they  treated  the  1501.  cheque  as 
cash.  Gumming  v.  8hand  (8  W.  B.  162;  5  H.  &  N.  05);  Skyring  v.  Qreenwood 
(4  B.  &  C.  281);  Byles  on  Bills,  17.  There  is  evidence  that  the  plaintiff 
acted  on  the  faith  of  the  entry  in  the  pass  book,  for  if  he  had  not  seen  the 
entry  of  cash  to  his  credit  he  might  have  waited  in  the  bank  to  ask  Lake  to 
defer  presenting  his  cheque.  The  defendants  ought  to  have  adduced  evidence 
to  show  that  they  did  not  get  cash  for  the  160L  cheque  on  the  Saturday. 

Keating,  J. — This  was  an  action  for  non-payment  of  a  cheque.  By  an 
agreement  between  the  plaintiff  and  the  bankuig  company,  the  plaintiff  was 
<aily  entitled  to  draw  on  them  when  they  had  a  balance  of  lOOZ.  in  their 
hands  to  his  credit.  That  being  so,  it  appears  that  on  the  13tb  of  May  his 
balance  was  just  below  that  sum,  and  on  the  morning  of  that  day  he  paid 
in  a  dieque  on  another  bank  for  150Z.  The  cheque,  the  non-payment  of  which 
is  the  subject  of  the  present  action,  was  given  by  the  plaintiff  to  Lake  after 
hours  on  the  Saturday  for  17L  IDs.,  and  it  was  presented  about  half-past 
ten  on  the  Monday.  About  the  same  time,  or  not  very  long  after,  the  plaintiff 
called  at  the  bank,  and  there  saw  his  pass-book,  and  that  the  1501.  cheque 
was  entered  in  it  to  his  credit  as  cash.  Then,  after  hearing  that  the  31. 
cheque  had  been  dishonoured,  he  learns  that  the  clerk  had  gone  out  before 
the  cheque  was  paid  in  on  the  Satiu'day,  and  it  was  for  that  reason  the 
didionoured  cheque  had  not  been  paid ;  the  manager  accounted  in  this  way  for 
its  dishonour.  At  the  trial  tt  seems  to  have  been  considered  that  this  might 
be  taken  to  be  the  true  reason  of  the  non-payment;  and  my  Lord  held  that 
you  must  take  the  fact  of  non-payment  together  with  the  explanation  of  the 
manager,  and,  we  think,  rightly.  If  that  were  all  there  would  be  no  difficulty  in 
saying  that  this  rule  should  be  discharged;  but  there  is  some  difficulty 
in  saying  whether  that  understanding  did  prevail,  and  if  not,  there  was 
sufficient  evidence  given  to  call  on  the  bank  for  an  answer.  The  statement 
of  the  manager  was  not  evidence,  and,  under  the  circumstances,  it  would  be 
better  that  the  case  should  be  inquired  into  agam,  and  the  bank  can  call 
their  clerk  to  explain  the  non-payment. 

MoNTAOD  Smith,  J. — I  agree  that  there  was  some  evidence  that  the 
1501.  cheque  was  cashed.  It  was  paid  in  on  the  Saturday,  and  undoubtedly 
it  was  treated  in  the  book  as  cash,  and  the  payment  of  the  cheque  on  that 

day  indicated  that  the  money  had  been  received.  If,  however,  the  bank 
had  not  received  the  money,  the  plaintiff  can  only  recover  on  the  ground  of 
estoppel ;  but  on  that  ground  he  may  not  be  entitled  to  succeed  if  he  was 
told  at  the  time  that  the  money  had  not  been  received.  But  there  is  no 
evidence  of  the  manager's  statement  being  true  in  fact.  There  was,  therefore, 
some  pnma  facie  evidence  for  the  plaintiff,  and  the  defendants  must  meet 
that.  It  may  have  been  assumed  that  the  statement  of  the  manager  would 
not  be  denied;  but  as  the  case  is  now  disputed  it  must  go  down  to  ascertain 
its  correctness. 

Erlb,  G.J.,  concurred. 

Rule  absolute. 
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[IN  THE  COMMON  PLEAS.] 

May  8.  1866. 
CRUX  V.  ALDBED. 
14  W.  K.  656. 

Contract — Liquidated  damages. 

Penalty. — The  plaintiff,  a  buildeT,  contracted  with  the  defendant  to  do 
eertain  repairs  and  alterations  to  a  house,  to  be  completed  within  a  specified 
time,  "  subject  to  a  penalty  of  201.  per  week  that  any  of  the  works  remamed 
unfinished  "  after  the  stipulated  periods:- — Held,  that  the  sum  of  201.  per  week 
was  in  the  nature  of  liquidated  damages,  and  could  be  deducted  by  the  defendant 
without  proving  the  loss  he  had  actually  sustained  by  reason  of  the  delay. 

This  was  an  action  on  a  builder's  accoimt.    A  verdict  was  found  for  the 
defendant. 

Lord  obtained  a  rule  nisi  to  enter  a  verdict  for  the  plaintiff,  pursuant  to  leave 
reserved.  The  work  was  performed  by  the  plaintiff  under  a  contract,  and 
consisted  of  considerable  repairs  and  alterations  to  a  shop  in  Oxford  Street.  A 
portion  of  the  sum  claimed  by  the  plaintiff  had  been  paid  into  court,  and  the 
defendant  claimed  to  be  entitled  to  set-off  the  residue  under  the  following  clause 
of  the  contract,  on  account  of  the  completion  of  the  work  having  been  delayed 

**  Penalty  clause. — The  work  shall  be  begun  on  Monday,  6th  February,  and 
be  completed  to  the  carcase  of  the  new  building.  The  shop-front  and  the  shop 
walls,  all  the  cases  and  fittings,  within  two  months;  and  whole  works 
completed  within  three  months  therefrom  subject  to  a  penalty  of  201.  per  week 
that  any  of  the  works  remain  unfinished  after  either  of  the  stipulated  periods 
have  expired,  except  in  case  of  frost  impeding  the  works,  or  of  such  part  of  the 
papering  as  the  walls  may  not  be  in  a  fit  state  to  receive,  for  which  a  corres- 
ponding allowance  shall  be  made,  and  in  case  of  extra  work  an  extension  of 
time  will  be  made  after  the  rate  of  one  week  for  every  lOOf.  value  thereof  so 
executed  on  the  premises. " 

Keane,  Q.C.,  and  Tapping,  shewed  cause  agamst  the  rule  and  contended  that 
the  deduction  of  201.  per  week  stipulated  for  in  the  above  clause  was  not  to  be 
considered  as  liquidated  damages,  but  only  a  penalty,  and  that  the  defendant 
could  only  set-off  such  sum  as  he  proved  he  had  lost  in  consequence  of  the  delay.  ' 
The  money  was  payable  if  the  works  were  not  completed ;  the  non-completion 
might  be  caused  by  the  omission  of  any  one  of  a  number  of  things  of  various 
degrees  of  importance,  and  the  rule  was  that  where  a  sum  of  money  is  payable 
on  the  performance,  or  omission  to  perform  any  one  of  several  things,  such  sum 
of  money  is  considered  a  penalty,  and  the  damage  actually  sustained  must  be 
proved:  Sainter  v.  Ferguson  (7  G.  B.  716j;  Holme  V.  Ouppy  (3  M.  &  W.  387); 
Aatley  v.  Weldon  (2  B.  &  P.  846) ;  Sparrow  v.  Paris  (7  H.  &  N.  694) ;  Fletcher  v.  , 
Dyche  (2  T.  R.  82) ;  Hitchcock  v.  Coker  (6  A.  &  E.  438). 

Hannen  and  Lord,  in  support  of  the  rule,  contended  that  the  money  in  | 
question  must  be  considered  as  liquidated  damages,  and  was  payable  on  the  ; 
omission  to  perform  one  thing  only,  viz.,  the  last  thing  which  had  to  be  done  in  , 
order  to  complete  the  work,  whatever  that  might  be.  If  the  distinction  now  ' 
contended  for  had  been  well  founded  it  would  have  arisen  in  many  of  the 
previous  cases.  | 

Erle,  C.J. — We  think  the  sum  of  201.,  which  is  to  be  deducted  on  the  i 
non- completion  of  the  work  within  a  certain  period,  must  be  considered  to  be  I 
liquidated  damages,  and  should  not  be  construed  in  a  nugatory  manner  as  \ 
amounting  to  a  penalty. 

Byles,  Keatino,  and  Smith,  JJ.,  concurred. 

Judgment  for  the  defendant. 

[Other  points  arose  on  the  construction  of  the  contract  which  are  not  of 
general  interest.] 
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I  IN  THE  COURT  OF  EXCHEQUER.] 

April  28.  1866. 

BOBINSON  V.  EMEBSON. 

14  W.  E.  658  ;  4  H.  A  C,  862;  14  L.  T.  291;  12  Jur.  N.S.  878. 

Not  applied,  Sima  v.  Pay,  1889,  60  L.  T.  602  (Q.B.D.  Div.}. 

Poor  loti;— 66  Geo.  B,  c.  187—4  <e  5  Will.  4,  c.  76— Penolfy— Statute- 
Repeal. 

Poor  Law.  A.  Statute. — The  statute  55  Geo.  3,  c.  137,  a.  6,  enacts  that 
"  no  overaeer  of  the  poor  ahall  supply  jor  his  own  profit  any  goods  for  the  use  of 
any  workhouse,  or  otherwise  for  the  support  or  maintenance  of  the  poor  in  any 
place  for  which  he  shall  be  appointed  as  such,  under  pain  of  forfeiting  the  sum  of 
1001. ' '  The  statute  4  <£  5  Will.  4,  c.  76,  a.  77,  enact«  that  "  if  shall  not  be  lawful 
for  any  person  filling  an  office  concerned  in  the  adminiatration  of  the  laws  for  the 
relief  of  the  poor  in  any  pariah  or  union  to  fumiah  for  hia  own  profit  any  gooda 
ordered  to  be  given  in  parochial  relief,  or  any  gooda  for  or  in  reaped  of  the  money 
ordered  to  be  given  in  parochial  relief  to  any  peraon  in  mch  parish  or  union," 
and  imposea  a  penalty  of  51. : — Held,  that  the  latter  statute  waa  not  an  implied 
repeal  of  the  former. 

Henderson  v.  iSfcerdome  (2  M.  A  W.  286),  observed  upon. 

This  was  an  action  for  a  penalty  under  the  statute,  55  tieo.  3,  o.  137,  s.  6. 
The  declaration  stated  that  the  defendant,  whilst  an  overseer  of  the  poor  for 
the  Weardate  Union,  in  his  own  name  suppHed  goods  for  the  maintenance  of 
the  poor  of  the  union. 

To  this  declaration  there  was  a  demuirer. 

Oeorge  Atkinson,  Serjt. — The  declaration  is  founded  on  the  statute  55 
Geo.  3,  c.  137,  s.  6;  but  that  section  is  repealed  by  4  &  5  Will.  4,  c.  76,  s.  77. 
The  earlier  statute  prohibited  the  supply  of  goods  to  the  workhouse  or  for  the 
maintenance  of  the  poor.  Proctor  v.  Manwaring  (3  B.  A  A.  145),  decided  that 
this  did  not  prohibit  the  supply  of  goods  to  an  individual  pauper.  This  decision, 
no  doubt,  was  the  occasion  of  the  later  enactment.  But  the  later  Act  prohibits 
the  supply  to  any  person ;  and  person  includes  a  body  corporate :  section  109.  It 
therefore  imposes  a  different  penalty  for  the  same  offences  which  the  former  Act 
dealt  with,  though  it  extends  to  other  offences  as  well,  and  accordingly  it 
impliedly  repeals  the  earlier  Act:  Henderaon  v.  Sherborne  (2  M.  &  W.  236), 
where  a  doubt  is  expressed  on  this  very  point  (see  marginal  note) ;  Lockwood  V. 
The  Attorney-General  (9  M.  &  W.  378,  10  id.  464). 

Maniaty,  Q.C.,  and  A.  Wills,  on  the  other  side,  were  not  called  upon. 

RIartin,  B. — I  am  of  opinion  that  the  declaration  is  good.  It  shews  a  case 
expressly  within  the  term  of  the  statute  55  Geo.  3,  c.  137,  s.  6.  But  it  is  said 
that  that  section  is  repealed  by  the  Poor  Law  Act.  The  object,  however,  of  this 
latter  Act  was  merely  to  remedy  the  defect  foimd  in  Proctor  v.  Manwaring.  I 
think  Lord  Abinger's  reasoning  in  the  case  cited  sound ;  but  the  defect  in  the 
present  argument  is,  that  no  intention  to  repeal  the  former  Act  appears.  The 
true  explanation  of  the  matter  is  that  the  Legislature  thought  what  was  done  in 
Proctor  V.  Manwaring  ought  to  be  prohibited,  and  they  thought  a  penalty  of  51. 
sufficient,  but  no  general  repeal  was  intended. 

Bramwell,  B. — am  of  the  same  opinion.  The  first  Act  imposed  a  penalty 
of  lOOZ.  on  supplying  the  workhouse.  The  Poor  Law  Act  clearly  contemplated 
the  continuance  of  its  provisions,  for  it  says  (section  51)  that  the  penalties 
imposed  by  it  shall  apply  to  officers  appointed  under  the  New  Act.    Then  it  goes 
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on  to  provide  (section  77)  for  the  case  previously  omitted,  namely,  the  supply 
o£  goods  to  an  individual;  and  in  this  case  it  imp<»es  a  penalty  of  51.  The  only 
doubt  upon  the  matter  arises  from  the  mistake  of  the  reporters  of  Henderson  v. 
Sherbome,  in  the  qiuBre  which  they  have  inserted  in  their  marginal  note.  The 
queere  ought  to  have  been  whether  the  first  Act  was  not  repealed  so  far  aa  it 
concerned  individuals,  not  whether  it  was  repealed  in  toto. 

Judgment  for  plaintiff. 


KiMDERSLEY.  V.C.,  April  80.  1866. 
OOX  V.  SLATER. 
14  W.  R.  666;  14  L.  T.  510. 

Practice — County  Court  Act  (Equity  Jurisdiction) — Appeal — Specific  per 

formance — Lease . 

County  Court.  F. — Where  a  county  court  judge  considers  that  he  has  not 
jurisdiction,  and  a  case  is  stated  for  the  opinion  of  the  appellate  courts  the 
appeal  can  only  be  heard  in  the  preseruse  of  both  plaintiff  and  defendant. 

Hull  applied  in  this  suit,  which  was  an  equity  plaint  from  the  Blooms- 
bury  County  Court,  for  the  opinion  of  this  Court  under  these  circumstances. 
The  plaintiff  by  his  plaint  sought  specific  performance  of  an  agreement  to  grant 
a  lease  for  twenty-one  years,  at  65L  per  annum  rent,  in  consideration  of  401. 

Mr.  George  Lake  RuBseli,  the  county  court  judge,  considered  that  he  had 
no  jurisdiction,  the  same  opinion  being  held  by  other  coimty  court  judges,  the 
wonls  of  the  Act  (28  it  29  Vict.  o.  09.  s.  1  d.  4)  limiting  the  jurisdiction  to 
suits  for  specific  performance,  Ac.,  "  when  the  purchase-money  does  not 
exceed  tiie  stma  of  6001."  There  was  nothing  in  the  Act  which  expressly  re- 
stricted its  application  to  absolute  sales,  but  "Mi.  Russell  (and  other  county 
court  judges)  considered  that  a  reservation  of  rent  excluded  the  jurisdiction. 
The  plaint  asked  an  injimction  to  restrain  an  action  of  ejectment  which  was 
in  the  paper  in  the  Court  of  Exchequer  to-day,  and  Mr.  Russell  had  this  morn- 
ing refused  the  injunction.  The  parties  were  anxious  to  save  the  expense  of  a 
biU.   If  his  Honour  would  express  an  opinion,  the  judge  would  act  upon  it. 

The  appeal  was  in  the  regular  form  of  a  statement,  signed  by  the  judge  ot 
the  county  court. 

KiNDEBSLEY.  V.C. — It  would  be  going  a  good  way  to  call  this  a  purchase; 
giving  a  premium  for  a  lease  is  not  a  purchase ;  although  a  purchase  of  a  term 
might  be  bo.  I  must  not  advise  you,  but  if  I  were  to  do  so  I  should  say,  file  a 
bill  or  take  counsel's  opinion. 

I  cannot  decide  such  a  question  on  an  ex  parte  application;  it  is  clearly  a 
question  which  I  am  bound  to  decide,  but  it  must  be  in  the  presence  of  both 
parties. 


KiNDERSLEY,  V.C,  April  30,  1866. 
Re  MERRY'S  SETTLED  ESTATES. 
14  W.  R.  666;  14  L.  T.  610. 
Practice — Settled  Estates  Act — Leave  to  oppose. 

Settled  Land. — Where  the  seven  days  h<is  expired  within  which  a  party 
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may  appear  to  oppose  an  application,  under  ihe  20th  aeciion  of  the  Leases  and 
Sales  of  Settled  Estates  Act,  and  under  C.  0.  xli.  r.  17,  some  sufficient  reason 
must  be  assigned  for  not  coming  in  time,  oiherwiae  an  application  for  special 
leave  unU  not  be  granted. 

F.  0.  Haynes  applied  in  this  matter,  under  C.  O.  xli.  r.  17,  and  10  ft  20 
Viet.  c.  120,  s.  20,  for  leave  to  give  notice  of  motion  to  oppose  an  application 
under  the  Act,  the  seven  days  therein  mentioned  having  expired.  The  peti- 
tion, which  had  not  been  heard,  was  for  a  lease  under  the  Act,  and  was  now 
opposed  on  behalf  of  two  persons,  one  of  whom,  Harriett  Gibbs,  a  widow,  was 
resident  in  Jamaica,  out  of  the  jurisdiction,  as  appeared  on  the  face  of  the 
petition,  and  the  other  of  whom  was  entitled  to  a  share  of  the  property  of 
w\dch  the  lease  was  to  be  granted.  The  petitioner  had  a  life  estate  in  the 
property  under  a  will,  with  remainder  to  her  children  (there  being  no  possibility 
of  any),  and,  in  default,  the  property  was  to  be  sold  and  divided  among  the 
other  brothers  and  sisters  who  were  living  at  the  death  of  herself  and  her  hus- 
band. Five  of  these  were  already  dead,  and  in  case  of  a  general  failure  a 
Mr.  Merry  would  be  entitled.  Neither  he  nor  Mrs.  Gibbs  had  been  served ;  but 
the  present  appHcation  was  on  behalf  of  both. 

There  was  nothing  in  the  Act  as  to  alleging  reasons  why  the  application 
had  not  been  made  within  the  seven  days. 

KiNDERSLEY,  V.G. — As  to  Mrs.  Gibbs,  it  is  a  sufficient  excuse  that  she  is 
out  of  the  jurisdiction.  With  respect  to  Mr.  Merry  the  case  is  different ;  some 
reason  or  excuse  must  be  alleged  why  the  application  was  not  made  within  the 
seven  days,  and  in  his  case  none  being  brought  forward,  his  application  cannot 
be  granted.  The  very  fact  of  special  leave  being  requisite  shows  that  some 
reason  must  be  assigned. 


Wood,  V.C.,  March  22,  1866. 

THE  SOUTH-EASTERN  RAILWAY  COMPANY  v.  THE  LONDON, 
BRIGHTON,  AND  SOUTH  COAST  RAILWAY  COMPANY. 

14  W.  R.  666. 

Railway  company — Motion  to  pay  the  purchase-money  into  Court — Unim- 
psached  award. 

Compulsory  Purchase. — A  rmlway  company,  having  entered  into  posses- 
sion of  land  required  for  their  undertaking  under  an  agreement  to  pay  the 
amount  which  should  be  fixed  by  arbitration  for  the  purchase-money  on  the 
final  settlement  of  ihe  purchase  with  interest  thereon  in  the  meantime,  will, 
during  ihe  progress  of  a  suit  for  specific  performance  of  the  contract,  after  the 
award,  which  remains  unimpeached,  has  been  made,  and  the  title  accepted,  be 
ordered  to  pay  the  purchase-money  with  interest  thereon  into  Court,  although 
they  set  up  a  case  that  the  amount  fixed  by  the  arbitrator  was  fixed  by  him 
higher  than  H  would  otherwise  have  been  in  consequence  of  statements  made 
by  ihe  other  side  thai  the  taking  of  their  land  would  cause  them  ihe  necessity 
of  executing  expensive  works,  which  remain  unexecuted  at  ihe  date  of  the 
motion  to  bring  in  the  purchase-money. 

This  was  a  motion  that  the  defendants  might  pay  into  Court  the  sum 
which  had  been  fixed  by  arbitration  as  the  compensation  for  a  piece  of  the 
plaintiffs'  land,  which  they  had  taken  under  their  compulsory  powers,  together 
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with  interest  on  such  sum  from  the  day  on  which  they  had  entered  into 
possession  of  the  land. 

The  defendants  had  taken  possession  more  than  eighteen  months  ago,  and 
before  the  amount  of  the  compensation  had  been  fixed,  entering  into  an  agree- 
ment, when  they  did  so,  to  pay,  "  upon  the  final  settlement  ol  the  purchase,"  | 
the  amoimt  to  be  fixed  as  the  compensation,  together  with  interest  thereon 
from  the  time  of  their  being  let  into  possession. 

The  hill  was  filed  for  specific  performance.  The  title,  however,  had  been  ' 
accepted,  and  the  conveyance  settled  by  both  parties.  The  only  question 
between  them  was  whether  the  plaintiffs  were  or  were  not  imder  an  obligation  I 
to  build  a  boundary  wall  between  their  own  premises  and  those  of  the  defend- 
ants. It  appeared  that  the  plaintiffs  had  stated  before  the  arbitrator  that 
they  should  be  obliged  to  build  such  a  wall  in  consequence  of  the  defendanto 
taking  the  land  in  question,  and  that  the  building  of  it  would  cost  them 
3,0001.  This  statement  of  the  plaintiffs  had,  according  to  the  defendants, 
materially  influenced  the  mind  of  the  arbitrator  when  fixing  the  compensa- 
tion; and  it  was  insisted  that  the  defendants  were  bound  to  build  the  wall. 
The  amount  fixed  by  the  arbitrator  was  18.6001.,  which  was  less  by  8,6001. 
than  the  sum  to  which  the  plaintiffs  had  reduced  their  first  claim. 

Qiffard,  Q.C.,  and  Phear,  for  the  plaintiffs,  stated  the  case. 

Taylor,  for  the  defendants,  contended  that  they  could  not  be  ordered  to 
pay  the  purchase-money  into  court  untU  the  final  settlement  of  the  purchase, 
which  would  not  be  until  the  oase  was  heard  and  the  decree  made.  The 
defendants  had  taken  possession  under  a  special  agreement  and  not  under  the 

Act. 

Oiffard,  Q.C.,  in  reply,  said  that  in  cases  of  this  kind,  possession  was 
always  taken  under  some  agreement ;  the  purchaser  never  entering  against  and 
in  spite  of  the  vendor.  The  point  in  these  cases  always  was  whether  there  was 
a  bond  fide  question  of  title  between  the  parties.  Here  there  was  no  such 
question.  He  cited  Morgan  v.  Shaw  (2  Mer.  188);  Fowler  v.  Ward  (6  Jur. 
547);  and  the  principles  laid  down  by  Lord  St.  Leonards'  Vend,  and  Purcb. 
p.  231. 

Wood.  Y.C.,  said  that  he  should  grant  the  application.  The  amount  of 
compensation  had  been  awarded  aimpliciter.  The  award  itself  was  unim- 
peached;  and  all  that  was  said  now  was  that  the  plaintiff  had  done  or  said 
something  which  the  arbitrator  might  possibly  have  acted  upon.  It  might, 
however,  be  observed  on  the  other  side  that  it  was  possible  that  the  arbitrator  ' 
had  struck  out  this  very  item  from  the  estimated  value,  for  he  had  awarded 
a  sum  less  than  that  claimed  by  more  than  the  alleged  cost  of  building  the  j 
wall.  However  that  might  be,  no  steps  had  been  taken  to  set  aside  the  award, 
and  as  the  defendants  had  entered  into  possession  of  the  land,  and  carried  on 
their  operations  upon  it,  they  had  no  claim  to  retain  the  pun^se  money. 
The  amount,  with  the  interest  thereon,  at  the  rate  stipulated  in  the  agree- 
ment, must  be  paid  into  court  within  a  month  from  the  service  of  the  order. 


BoMiLLY,  M.R.,  April  24,  1866. 

In  re  TOTTENHAM  AND  HAMPSTEAD  JUNCTION  EAILWAY 

COMPANY. 

14  W.  R.  669. 

handi  Clauaet  Conaolidation  Aci,  a.  86 — Coats  of  party  appearing  io  con- 
sent— Practice . 

Compulsory  Purchase. — The  Court  vnU,  under  special  eircumatancea. 

Digitized  by  Google 


ZJLA.         IN  RE  TOTTENHAM  AND  HAMPSTBAD  JUNC.  RLT.  CO.  2897 


allow  a  party  appearing  to  conserit  to  a  petition  under  the  85th  section  of  the 
Lands  Clauses  Consolidation  Act,  kis  costs  of  appearance,  though  it  is  not  the 
ufual  practice  so  to  do  where  a  party  appears  merely  to  consent. 

This  was  a  petition  by  the  company  for  payment  out  of  Court  of  two  sums 
deposited  by  the  company  in  Court,  under  the  85th  section  of  the  Lands 
Clauses  Consolidation  Act  (8  Vict.  c.  18),  upon  an  allegation  in  the  petition 
that  the  conditions  of  the  two  bonds  had  been  duly  performed  by  payment  of 
the  respective  purchase- moneys  to  the  parties  respectively  entitled,  the  lands 
having  been  sold  to  the  company  by  private  contract.  There  were  two  respon- 
dents, who  were  both  served  with  tiie  petition,  and  the  two  properties  were 
perfectly  distinct  from  each  other. 

The  first  respondent  admitted  that  he  had  been  paid  and  did  not  appear.  The 
8<'eond  respondent,  a  Mr,  Eiloart,  had  been  appointed  by  the  Court  in  a  suit  to 
rt-present  seven-tenths,  and  also  by  the  owners  of  one-tenth  to  represent  them, 
ill  the  negociution  of  the  sale  of  those  shares  to  the  company,  and  the  owner  of 
the  remaining  two-tenths  had  also  appointed  the  same  respondent  for  the  same 
purpose.  jMr.  Eiloart  in  the  completion  of  the  purchases  had  employed  one  soli- 
citqr  in  respect  of  the  seven-tenths  and  one-tenth  shares,  and  the  owners  of  the 
other  two-tenths  had  employed  another  solicitor.  Mr.  Eiloart  appeared  at  the 
hearing  of  the  petition  and  admitted  by  his  counsel  that  he  knew  of  the  payment 
of  the  purchase -money  of  the  seven-tenths  and  one-tenth,  but  stated  that  he 
had  no  personal  knowledge  of  the  payment  of  the  purchase -money  for  the 
remaining  two-tenths,  and  that  the  company  had  not  furnished  any  evidence 
of  the  fact  of  payment  until  the  day  before  the  hearing  of  the  petition,  when 
they  filed  an  affidavit  deposing  to  such  payment. 

Under  these  circiunstauces  counsel  insisted  that  Mr.  Eiloart  was  entitled 
to  his  costs  of  appearance  notwithstanding  the  company  had,  on  serving  him 
\\-ith  the  petition,  stated  that  they  should  oppose  any  payment  of  such  costs, 
and  also  served  the  solicitor  of  Mr,  Eiloart  with  a  document,  which  they  re- 
quested Mr.  Eiloart  to  sign,  purporting  to  authorise  the  company  to  instrut-t 
counsel  to  consent  to  the  prayer  of  the  petition,  and  stating  that  the  company 
would  pay  the  costs  thereof.  The  company  had  not  requested  Mr.  Eiloart  to 
join  in  the  petition. 

Townsend  for  the  company. 

Joyce  for  Mr.  Eiloart. 

Lord  Rohilly,  M.B. — Mr.  Eiloart  is,  under  the  circumstances,  entitled 
to  his  costs  of  appearance,  as  although  ordinarily  a  vendor  in  such  cases  is 
not  allowed  his  costs,  it  was  where  the  vendor  had  clearly  been  paid ;  but 
if  it  were  not  clear  that  he  had  been  paid,  then  he  was  entitled  to  appear 
and  be  satisfied  on  that  point.  With  respect  to  E.  P.  Stephens,  2  Phil.  772, 
Seton.  3rd  ed.  1099,  cited  by  the  respondent's  counsel,  in  which  Lord 
Cottenham  had  held  that  a  respondent  was  entitled  to  his  costs  of  appearance 
on  a  petition  by  a  company  for  the  payment  out  of  the  deposit,  the  Court, 
following  the  opinion  of  Lord  St.  Leonards,  now  takes  a  different  view,  and 
Always*  disallows  such  costs  unless  there  are  special  circumstances  in 
the  case. 


•  This  mle  is  always  followed  by  hia  LordBhip,  never  by  any  (rf  the  Vice  Chancellora. — 
Ed.  W.  B. 

E.  E.  A.  [1866]— VOL.  2  88 
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Vim 


[GROWN  CASE  RESERVED.] 

May  5,  1866. 
BEG.  V,  DAVID  DAVIE8. 
14  W.  R.  679;  14  L.  T.  491;  10  Cox  C.C.  239. 

Larceny— 24:  &  26  Vict.  c.  96,  «.  3. 

Criminal  Law.  C. — The  prisoner,  a  carrier,  was  employed  by  the 
prosecutor  to  deliver  in  his  (the  prisoner's)  cart  a  boat's  cargo  of  coals  to 
persons  named  in  a  list,  to  whom  only  he  was  authorized  to  deliver  them. 
Having  fraudulently  sold  some  of  the  coah,  and  appropriated  the  proceeds: — 
Held,  that  he  was  properly  convicted  of  larceny  as  a  bailee  within  24  A  25  Vict, 
c.  96,  s.  3. 

Case  stated  by  West,  Recorder  of  Manchester :  — 

The  prisoner  was  tried  by  me  at  the  Quarter  Sessions  for  the  City  of 
Manchester  on  the  4th  of  April,  1866.  The  indictment  (barged  hma  wil^ 
stealing  two  loads  of  coal,  the  property  of  Andrew  Dobbie  and  another. 
The  prisoner  was  a  carter  and  was  engaged  by  Dobbie  to  deliver  in  his 
(the  prisoner's)  cart  a  boat's  cargo  of  coals  to  certain  persons  named  in 
a  list  which  was  handed  to  the  prisoner,  and  he  was  not  authorized  to 
deliver  coals  to  any  person  whose  name  was  not  contained  in  that  list.  Two 
of  the  loads  of  coal  he  fraudulently  sold  to  persons  not  in  the  list;  for  one 
of  them  he  obtained  twelve  shillings ;  it  did  not  appear  how  much  he  received 
for  the  other.  Upon  these  facts  it  was  contended  by  the  counsel  for  the 
prisoner  that  he  could  not  be  convicted  under  24  and  25  Vict.,  c.  96,  s.  3, 
as  it  was  clear  that  the  property  was  never  to  be  restored  to  the  owner, 
who  had  entrusted  it  to  the  prisoner,  and  who  was  therefore  not  a  bailee 
within  the  meaning  of  that  Act;  and  they  cited  R.  v.  Hassall  (9  W.  R. 
708;  1  Leigh  &  Cave's  Reports,  58).  I  however  directed  the  jury  that  if 
the  coals  were  entrusted  to  the  prisoner  for  the  specific  purpose  that  they 
should  be  delivered  by  him  to  the  persons  named  in  the  list,  and  that  he, 
instead  of  delivering  them,  fraudulently  converted  them  to  his  own  use,  that 
the  prisoner  ought  to  be  found  guilty.  The  jury  found  the  prisoner  guilty 
and  I  let  him  out  on  bail  until  the  opinion  of  the  Court  for  Crown  Cases 
Reserved  was  taken  upon  the  propriety  of  the  conviction. 

Tort,  for  the  prisoner,  cited  R.  v.  BunkaU  (12  W.  B.  414;  1  L.  A  C 
371);  R.  v.  Hassall  (9  W.  R.  708;  1  L.  ft  C.  58),  and  Mr.  Qreaves's  Griminal 
GonsoUdaticm  Acts. 

Hopwood,  contrii,  was  not  called  on. 

Pollock,  C.B. — We  are  all  of  opinion  that  this  conviction  must  be 
sfiSrmed.  It  seems  to  me  that  the  question  is  only  like  what  I  said  on 
Saturday  last  viz. — ^whether  stealii^  is  stealix^. 

Martin,  B. — Common  sense  is  beginning  to  prevail. 

ConvicUon  affvmed. 


Cranworth,  L.C.,  May  5,  1866. 
Re  PERKINS. 
Ex  parte  PERKINS. 
14  W.  B.  680. 

Bankruptcy — Provisional  assignee — Officer  of  the  Court — Coaia. 
Bankruptcy. — A  provisional  aangnee  incurred  eo»t$  for  legal  proceeding* 
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in  respect  of  a  debtor's  estate  in  his  handt  under  1  <fc  2  Vict.  c.  110,  under- 
taken tcithout  the  sanction  of  the  Court. 

He  also  retained  the  debtor's  property  after  he  ceased  to  be  an  officer  of 
the  Court: — Held,  affirming  the  Judgment  of  Mr.  Commissioner  Holroyd, 
that  the  charges  in  question  must  be  discdlowed,  and  that  he  must  pay  the 
coats  occasioned  by  wch  retention. 

This  was  an  application  tor  the  payment  to  a  debtor  of  a  balance  now 
in  the  hands  of  the  provisional  assignee,  under  the  provision  of  1  <&  2  Vict, 
c.  110,  and  the  Bankruptcy  Act,  1861,  and  for  a  revesting  order  in  respect 
of  the  debtor's  real  estate.  The  insolvency  took  place  in  1851.  The  whole 
of  the  debts  had  been  paid,  and  a  balance  remained  in  the  hands  of  the 
provisional  assignee,  who  also  continued  in  possessitm  of  the  real  estate. 
He  made  a  claim  upon  the  balance  and  the  estate  on  account  of  the  costs 
of  some  legal  proce&dings.  On  July  28th,  1865,  the  Lord  Chancellor  made 
an  order  upon  an  application  on  behalf  of  the  debtor  (reported  IS  W.  B. 
1001),  by  which  it  was  referred  to  Mr.  Commissioner  Holroyd  to  ascertain 
and  state  what  was  the  amount  of  the  debtor's  estate  in  the  hands  of  the 
provisional  assignee.  The  Commissioner  reported  that  there  was  a  balance 
of  1631.  Is.  Id.,  and  some  further  small  sums  due  to  the  debtor,  and  that  a 
portioa  of  the  costs  of  the  proceedings  instituted  by  the  provisional  assignee 
had  been  incurred  without  authority  and  ought  not  to  be  charged  against 
the  estate. 

Cole,  Q.C.  and  Reed,  for  the  debtor,  contended  that  the  provisional 

assignee  was  wrongfully  retaining  the  estate,  the  whole  debts  having  been 
hag  since  satisfied,  and  that  the  estate  ought  to  be  revested  in  the  debtor. 
The  provisional  assignee  was  retaining  the  property  for  his  personal  benefit. 

Sargood,  for  the  provisional  assignee,  contended  that  the  insolvency 
(v^inated  in  a  series  of  frauds,  and  that  the  debtor  had  no  claim  upon  the 
indulgence  of  the  Court.  It  must  not  be  presumed  that  the  provisional 
assignee  had  incurred  costs  without  authority,  which  might  have  been' 
verbally  given  by  the  Commissioner.  As  to  costs,  he  contended  that  the 
provisional  assignee  had  no  personal  interest  in  the  matter,  and  therefore 
ought  not  to  be  required  to  pay  them  out  of  his  own  pocket. 

LoBD  Cbanworth,  C,  said  that  he  approved  of  the  report  of  the 
Commissioners,  and  the  provisional  assignee  must  pay  over  the  balance 
disallowed  by  him.  He  had  spent  the  insolvent's  money  in  costs  which  he 
had  no  authority  to  incur,  and  which  had  been  disallowed.  As  to  costs,  he 
votdd  hear  what  Mr.  Cole  had  to  say  in  reply.  He  thought  it  hard  that 
ao  officer  of  the  Court  should  have  to  pay  costs  out  of  pocket,  but  he  ought 
to  have  shown  authority  for  the  proceeduogs  be  had  undertaken. 

Cole,  Q.C.,  in  reply  said  he  only  applied  for  costs  smce  1864.  The 
pnviuonal  assignee  had  insisted  on  retainii^  the  estate  when  he  had  ceased 
to  be  an  officer  of  the  Court  for  his  personal  advantage. 

The  Lord  Chancellor  said  he  allowed  the  costs  of  the  appeal  to  himself, 
because  since  the  time  of  the  appeal  the  provisional  assignee  had  been  just 
in  the  position  of  any  one  else  holding  property  and  refusing  to  pay  it  over 
to  those  to  whom  it  belonged. 

The  order  was  that  the  balance  of  1831.  Is.  Id.  and  the  other  small  sums 
should  be  paid  over  to  the  insolvent,  and  he  should  apply  to  the  Commissioner 
lor  a  revesting  cider. 
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IN  RE  bellman's  WILL. 


RoMnxY,  M.R.,  May  1,  1866. 

In  re  HELLMAN'S  WILL. 

U  W.  R.  682;  L.  R.  2  Eq.  368. 

Considered,  In  re  Ckaiard'a  Settlement  Trusts,  [1899]  E.  R.  A. ;  68  L.  J. 
Oh.  350;  [1899]  1  Ch.  712;  SOL.  T.  645;  47  W.  E.  515  (Ch.  D.). 

Foreign  domicil — Legatees — Payment  of  legacy. 

International  Law. — A  legatee  domiciled  abroad  may,  if  of  age,  according 
to  the  law  of  his  place  of  domicil,  receive  payment  of  his  legacy,  although  a 
minor  according  to  the  laws  of  this  country  and  a  legatee  domiciled  abroad 
may  be  paid  his  legacy  on  attaining  his  majority  according  to  the  laws  of  thi» 
country,  even  if  he  ia  a  minor  according  to  the  law  of  his  place  of  domicil. 

A  testator  domiciled  in  this  country,  by  his  will  bequeathed  legacies  to  two 
persons  domiciled  in  Hamburgh.  One,  a  young  lady,  being  of  the  age  of 
eighteen,  the  other  a  youth,  being  of  the  age  of  seventeen,  at  the  time  of  the 
testator's  death. 

By  the  law  of  Hamburgh  a  woman  is  of  age  when  she  attains  eighteen 
years,  and  the  father  of  a  minor,  which  the  male  legatee  was  by  the  law  of  his 
domicil,  can  receive  any  legacy  bequeathed  to  such  minor  and  give  a  receipt 
for  it. 

Vaughan  Hawkins,  after  stating  the  above  circumstances,  asked  whether 
the  executors  might  pay  the  legacies,  the  one  given  to  the  female  legatee,  to  the 
young  lady  herself,  and  the  other  to  the  father  of  the  minor. 

Lord  Rohilly,  M.R. — On  the  production  of  proper  evidence  that  the  young 
lady  is  of  age  according  to  the  law  of  her  place  of  domicil,  the  executors  must 
pay  the  legacy  to  the  young  lady.  The  legacy  to  the  male  legatee  may  be  paid 
to  him  on  his  coming  of  age,  according  to  the  law  of  this  country,  or  that  of  his 
place  of  domicil,  whichever  event  shall  first  happen,  but  not  to  the  father. 


Stuart,  V.C.,  May  1,  2,  1866. 

BARRETT  v.  HARTLEY. 

14  W.  R.  684;  L.  R.  2  Eq.  789;  14  L.  T.  474;  12  Jur.  N.S.  426. 

Approved,  James  v.  Kerr,  [1889]  E.  R.  A. ;  58  L.  J.  Ch.  355;  40  Ch.  D.  449; 
60  L.  T.  212;  37  W.  R.  279  (Ch.  D.).  See,  Mainland  v.  Upjohn,  [1889] 
E.  R.  A.;  58  L.  J.  Ch.  361;  41  Ch.  D.  126;  60  L.  T.  614;  37  W.  R.  411 
(Ch.  !>.);  Rae  v.  Joyce,  1892,  29  L.  R.  Ir.  500  (C.  A.). 

Account — Trvstee  and  cestui  que  trust. 

ACCOLNTS  AND  INQUIRIES.     PARTNERSHIP.     TrUST  AND  TRUSTEE. — Where  A. 

and  B.,  partners,  assigned  all  their  aiock-in-irade ,  Ac,  to  C,  in  trust  to  secure  a 
sum  of  money  advanced  by  C.  and  upon  further  trusts  that  C.  might  manage  the 
business  until  he  and  other  creditors  were  repaid  sums  due  to  them: — Held, 
on  a  bill  for  an  account  filed  by  the  surviving  partner,  that  C.  was  not  entitled  to 
credit  himself  with  any  sums  as  "  bonuses,"  notwithstanding  that  his  manage- 
ment of  the  concern  had  been  such  as  to  pay  all  crediioTs  and  largely  to  diminish 
hia  own  debt,  and  that  the  partnera  had  repeatedly  acquiesced  in  such  charges. 

The  bill  in  this  case  prayed  that  an  account  might  be  taken  of  what  was  due 
from  the  plaintiff  to  the  defendant  on  the  security  of  a  certain  indenture  <rf  the 
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ist  of  July,  1848;  and  that,  in  taking  Buch  account,  certain  sums  claimed  and 
chained  by  way  of  *'  bonuses  "  on  the  principal  sum;  secured  by  the  said 
indenture,  might  be  disallowed;  and  that,  on  payment  by  the  plaintiff  to  the 
defendant  of  what  might  be  foimd  due  on  such  account,  the  defendant  mi^ght 
be  ordered  to  re-assign  to  the  plaintiff  the  property  comprised  in  the  said 
indenture. 

The  facta  of  the  case  were  as  follows :  — ^The  plaintiff  and  his  father  (the 
late  Thomas  Barrett  the  elder)  had  carried  on  the  business  of  cotton  spmners 
at  Prestolee  for  many  years.  Shortly  previous  to  the  year  1848,  the  business 
had  fallen  off;  and  the  firm  had  borrowed  various  sums  of  one  John  Hartley,  a 
near  relative  of  the  parties,  amounting  iu  the  whole  to  the  sum  of  6,0001.  9s. 
The  business  still  continuing  to  fall  off  and  the  firm  becoming,  in  the  year  1848, 
involved  with  other  creditors,  an  arrangement  was  come  to  between  the  two 
Barretts  and  Hartley,  by  which  the  latter  agreed  to  advance  a  further  sum  of 
3,0001.  The  terms  of  this  agreement  were  embodied  in  a  deed  made  between 
the  parties  and  executed  on  the  Ist  July,  1848. 

By  the  terms  of  this  deed,  Thomas  Barrett  the  elder  and  the  present 
plaintiff,  in  consideration  of  the  advances  made  to  them,  assigned  to  Hartley 
all  their  stock-in-trade,  business  premises,  machinery,  &c.,  in  trust,  that  the 
said  Hartley,  his  executors,  administrators,  and  assigns  should  take  possession 
of  the  same  and  should  have  power  to  accept  any  composition  for  any  of  the 
djbts  or  moneys  owing  by  the  said  firm;  and  upon  further  trust  "  thit  the  said 
John  Hartley,  his  executors,  administrators,  or  assigns,  should,  for  so  long  as 
he  or  they  should  in  his  or  their  discretion  think  fit,  but  not  longer  or  otherwise, 
and  without  incurring  any  oWigation  so  to  do,  carry  on  the  said  business  of 
cotton  spinners  then  or  theretofore  carried  on  by  the  said  Thomas  Barrett  the 
elder  and  Thomas  Barrett  the  younger,  or  any  part  or  branch  of  the  said 
business. ' '  The  deed  contained  further  provisions  for  the  defrayal  of  all 
expenses  incurred  in  carrying  on  the  said  business,  a  power  of  sale,  a  general 
alignment  of  the  premises  on  a  further  trust  to  aeciu"e  the  principal  sum  of 
9,000L  6».,  with  interest  at  5  per  cent.,  and  a  trust  of  the  surplus  after  payment 
in  favour  of  the  assignors. 

From  the  date  of  this  indenture  to  the  year  1859  Hartley  continued  to 
superintend  the  business,  giving  to  it  daily  time  and  attention,  the  cash  boolc 
being  entirely  kept  by  Hartley,  and  the  ledger  being  kept  partly  by  Hartley  and 
pdrtly  by  the  plaintiff.  By  the  year  1854.  the  affairs  of  the  firm  had  been  worked 
round  to  a  comparatively  prosperous  condition,  and  in  that  year  an  agreement 
was  alleged  to  have  been  made  between  the  Barretts  and  Hartley,  by  which  the 
latter  was  to  receive,  in  addition  to  his  interest  on  the  principal  sum  lent,  a 
bonus  of  1,000/.  for  his  services  rendered  up  to  that  time,  and  an  additional 
sum  of  100/.  per  annum.  The  only  evidence  of  the  character  of  this  agreement 
consisted  of  entries  made  in  the  books  from  time  to  time.  From  these  it 
appeared  that,  in  1854,  John  Hartley  had  been  credited  with  the  sum  of  1,000/., 
as  ■'  bonus  6  years,"  and  in  the  years  1855,  1856,  1857,  1858  and  1859,  a  further 
Sinn  of  100/.  had  in  each  year  been  entered  to  the  credit  of  his  account.  In 
1859,  John  Hartley  discontinued  his  superintendence  of  the  business  and  a 
formal  settlement  of  account  took  place.  This  account  recognised  the  various 
"  bonuses  "  as  placed  to  Hartley's  credit,  and  found  that  a  balance  of  3,700/. 
was  still  due  to  him.  This  balance  it  was  arranged  should  be  paid  off  by 
half-yearly  instalments  of  250/.  Thomas  Barrett  the  elder  was  not  a  party  to 
this  settlement,  he  being  then  aged  and  infirm.  He  died  in  May  of  the  ensuing 
year,  and  Hartley  died  shortly  after,  leaving  his  widow,  the  present  defendant, 
his  executrix  and  legal  representative.  The  instalments  not  having  been  paid 
for  a  considerable  time,  the  defendant  had  enforced  her  securities.  The 
pliintiff  now  sought  to  reopen  the  account,  stating  that  he  was  under  the 
influence  of  undue  pressure  at  the  time  of  sanctioning  the  "  bonuses  "  to 
Hartley  and  praying  that  they  might  be  disallowed.  There  was  no  evidence 
either  of  direct  pressure  on  part  of  Hartley  or  of  remonstrance  by  the 
defendant. 
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Bacon,  Q.O.,  and  E,  K.  KatBlake,  for  the  plaintiff.— The  relationship 
between  the  parties  was  that  of  mortgagor  and  mortgagee.  The  Court  will  not 
permit  a  mortgagee  to  take  advantage  of  his  position  to  make  an  agreement 
with  the  mortgagor  by  which  he  shall  receive  more  than  his  prmcipal,  interest 
and  costs.  He  cannot  receive  payment  for  services  rendered  in  receiving  rents : 
French  v.  Baron  (2  Atk.  120),  Godfrey  v.  Watson  (3  Atk.  618),  Langstaffe  v. 
Fenwick  (10  Yes.  404).  If  the  position  of  the  parties  was  not  strictly  that  of 
mortgagor  and  mortgagee,  it  was  that  of  trustee  and  cestui  que  trust.  Neitiier 
is  a  trustee  who  manages  an  estate  himself  entitled  to  remuneration  for  his 
own  care  and  pains :  Bonithon  v.  Hockmore  (1  Ver.  315),  Lord  Trimleston  v. 
Hamill  (1  B.  &  B.  377)  was  also  cited. 

Matins,  Q.C.,  and  Ka-i/y  for  the  defendant. — ^This  is  not  a  question  of 
mortgagor  or  mortgagee,  or  of  trustee  and  cestui  que  trust.  It  is  a  case  per  se ; 
but,  if  otherwise,  the  rule  excluding  any  collateral  arrangement  with  a 
mortgagee,  and  Hmiting  the  rights  of  a  mortgagee  to  his  principal,  interest,  and 
costs,  was  a  rule  consequent  only  on  the  usury  laws.  Those  laws  being  repealed 
the  rule  must  fall  with  them.  There  was  no  pressure  on  the  plaintiff,  the  whole 
arrangement  was  for  his  and  his  father's  benefit.  He  cannot  now  turn  round, 
and  having  received  benefit  of  the  capital  and  services  of  Hartley,  repudiate  an 
agreement  for  remuneration  so  deliberately  made,  acquiesced  it,  and  confirmed, 
lliera  was  no  obligation  on  the  part  of  Hartley  to  carry  on  the  business.  The 
deed  merely  gave  him  a  power  to  do  so  if  he  thought  fit. 

Stuart,  V.C.— In  this  case  the  question  raised  is  one  of  great  importance. 
There  are  certain  settled  principles  in  this  court  with  reference  to  the  relation- 
ship of  mortgagor  and  mortgagee  and  that  of  trustee  and  cestui  que  trust. 
There  is  also  a  principle  acted  upon  in  this  court  as  to  the  law  of  oontracts, 
viz.,  that,  in  order  that  a  contract  of  any  kind  shall  be  binding,  there  must  be 
the  consent  of  both  parties  to  the  agreement,  and  under  such  circumstances  as 
to  show  that  there  was  no  pressure  or  influence  to  make  that  consent  an 
imperfect  consent.  Where  the  consent  to  an  agreement  is  by  parties  who  are 
not  on  an  equal  footing  in  respect  to  it,  in  the  eye  of  this  Court  it  may  be  no 
agreement.  Cases  have  been  referred  to — cases  of  mortgagor  and  mortgagee — 
when  the  usury  laws  existed,  and  when  there  was  a  clear  and  decided  contract  for 
a  loan  and  interest.  Then  the  law  would  not  permit  the  mortgagee  to  obtain 
payment  for  a  collateral  service  by  means  of  a  "  bonus, "  or  by  any  other  means  to 
exact  from  the  mortgagee  anything  beyond  the  terms  of  the  contract,  or  even 
under  the  contract.  In  f&ot  the  mortgagee  was  limited  to  his  principal,  interest, 
id  costs.  It  is  probably  true  that  the  cases  in  which  the  principle  was  declared 
were  decided  when  the  usury  laws  were  in  existence,  and  when  it  was  said  that 
such  "  bonuses,"  being  mortgage  bonds  for  disguising  the  illegal  interest  taken, 
would,  if  allowed,  be  a  cloak  for  usury.  But  it  is  an  observation  of  importance, 
now  that  the  usury  laws  are  repealed,  that  there  was  in  these  cases  another 
branch  of  jurisdiction  of  this  Court  which  prevented  any  oppressive  bargain 
enacted  from  a  man  under  grievous  necessity  or  want  of  money  from  being 
enforced  against  him.  The  moment  the  usury  laws  were  repealed  and  the 
lender  became  entitled  to  exact  any  thuig  he  pleased — from  that  moment  the 
jurisdiction  of  the  Court,  which  existed  independentiy  of  the  usury  laws,  was 
again  called  into  operation. 

The  case  in  hand,  however,  depends  on  other  circumstances.  The  deed  of 
July,  1848 — not,  perhaps,  improperly,  called  a  mortgage  deed — was  a  deed  for 
securing  a  large  sum  of  money  advanced  by  the  late  Mr.  Hartley,  and  vested 
the  whole  stock-in-trade  of  the  partnership  in  him.  This  property  was  vested 
in  him  for  various  purposes,  as  to  all  of  which,  in  my  judgment,  the  character 
of  trustee  is  carefuUy  preserved.  These  purposes  may  shortly  be  described  as, 
first,  to  pay  the  then  existing  creditors  of  Barrett  ft  Son ;  then  to  repay  himself 
the  sum  of  9,0001.  Qs.  which  he  had  advanced;  and  on  both  these  sums  to  pay 
an  interest  of  5  per  cent.    When  these  purposes  were  served  Hartley  was  to  pay 
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surplus  to  the  two  Barretts.  Now  there  can  be  no  doubt  about  the  terms 
of  that  deed  and  the  rights  of  the  Barretts  to  the  surplus  after  this  general 
puix)06e  was  fulfilled.  This  made  Hartley  as  clearly  a  trustee  of  the  surplus  as 
any  trustee  could  be.  Besides  that  general  purpose,  there  were  TOixnu 
discretionary  powers  given  to  Hartley.  He  was  not  bound  to  give  his  services 
in  the  supervision  of  the  business  longer  tiian  he  thought  fit.  He  had  a  power 
to  sell  at  any  moment ;  and  his  powers  were  so  complete  iAi&t  I  ^nk  iha  lady 
now  before  the  Court  has  truly  described  the  position  of  the  plaintiff  to  have 
been  such  that  these  advances  saved  him  from  ruin.  Under  the  supervision 
of  Hartley  the  concern  prospered,  the  trade  debts  were  paid,  and  Hartley's 
debt  was  reduced  by  a  very  considerable  amount.  Now,  in  addition  to  what  has 
been  said  upon  the  relationship  of  mortgagor  and  mortgagee,  and  tanistee  and 
cestui  que  trust,  there  is  another  very  well  settled  rule  of  this  Court— that  a 
trustee  is  not  to  exact  anything  for  his  services,  nor  is  he  allowed  to  partake  of 
the  bounty  of  the  party  for  whom  he  acts,  durmg  the  existence  of  the  relation- 
ship. A  trustee  who  has  greatly  benefited  his  cettui  que  tnai  is  in  no  better 
position.  The  present  plaintiff's  case  is  that  the  mortgagee  or  trustee  (without 
any  covenant  in  the  deed  for  the  purpose),  told  bim  that  he  intended  to  charge  a 
"  bonus,"  and  that  he  was  made  to  enter  the  sum  of  1,0001.  in  the  books  as 
such,  or  as  that  which  has  been  called  "  payment  for  valuable  services."  The 
plaintiff  admits,  however,  that  although  many  conversations  took  place  on  the 
subject,  he  did  not  venture  to  remonstrate.  It  seems  to  me  that  the  plaintiff, 
with  all  his  property  in  the  hands  of  another  person,  was  clearly  under  ciroum- 
atances  of  great  pressure,  and  that  although  the  original  advance  was  an  act  of 
kindness,  the  law  will  not  permit  a  man  doing  an  act  ot  kindness  to  say  he 
must  have  1,0001.  for  it.  [His  Honour  here  referred  to  the  case  of  Langstaffe  v. 
Fenwick  cited  in  the  ai^tmaent.] 

In  this  case  there  are  circumstances  of  pressure  and  difficulty  on  the  part 
of  the  plaintiff  which  did  not  occur  in  the  case  I  have  just  referred  to,  and  the 
evidence  shows  that  the  plaintiff  and  his  father  were  not  in  a  position  to  help 
themselves.  It  may  be  said  that  this  is  an  agreement,  the  benefit  of  which 
tile  plaintiff  and  his  father  have  had — but  there  still  remains  the  question,  Was 
this  done  under  pressure?  My  opinion  is  that  this  agreement  cannot  stand, 
and  these  "  bonuses  "  cannot  be  allowed.  An  account  must  be  taken  of  what 
is  due  on  the  security  of  the  indenture  of  July,  1848,  without  allowing  the  sums 
charged  as  "  bonus."  There  will  be  no  costs  of  either  side  up  to  the  decree, 
and  on  payment  of  the  sum  foimd  due,  the  plaintiff  will  have  a  re-conveyance  of 
the  property. 


Wood,  V.G.,  April  28,  1866. 

CLINCH  V.  FINANCIAL  COEPOKATION  (LIMITED). 

14  W.  R.  685;  L.  E.  2  Eq.  271;  12  Jur.  N.S.  484. 

Practice — Production  of  documents — Company — Directors. 

Discovert.  A. — Upon  the  common  order  for  an  affidavit  of  documenta 
the  directors  of  a  company  must  make  discovery  of  all  documents  in  ike 
possession  of  the  company. 

Taylor  v.  Bundell  (Cr.  A  Ph.  104)  followed. 

This  suit  was  instituted  by  the  plaintiff  on  behalf  of  himself  and  all  other 
the  shareholders  in  the  Financial  Corporation,  except  the  defendants,  against 
the  Financial  Corporation,  the  Oriental  Commercial  Bank,  the  directors  of  the 
Corporation  and  the  bank  respectively,  and  the  liquidators  appointed  to  wind 
up  the  C(Hporation. 
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By  an  order  made  in  the  cause  on  the  30th  day  of  November,  1865,  upon 
the  plaintiff's  application,  it  was  ordered  that  the  defendants,  the  Corporation 
and  the  bank,  by  their  secretaries  or  other  proper  officers,  and  also  the  other 
defendants,  should,  within  fourteen  days  after  service  of  the  order,  make  and 
file  a  full  and  suthcient  affidavit  or  affidavits  stating  whether  they,  or  any,  or 
either  of  them  had  or  had  not  in  their  or  any  of  their  possession  or  power, 
and,  if  any,  what  documents  relating  to  the  matters  in  question  in  the  cause; 
and  it  was  ordered  that  the  Corporation  and  bank  should  produce,  at  their 
respective  offices,  and  the  directors  and  the  liquidators  at  the  offices  of  their 
respective  solicitors,  the  documents  which,  by  such  affidavits  or  affidavit,  should 
appear  to  be  in  their  or  either  of  their  possession  or  power,  except  such  of  the 
same,  if.  any,  as  they  or  either  of  them  might,  by  such  affidavit  or  affidavits, 
object  to  produce. 

By  their  affidavit,  filed  on  the  15th  day  of  January,  1866,  the  directors  of 
the  bank  swore  that,  according  to  the  best  of  their  knowledge,  remembrance, 
information  and  belief,  they  had  not,  and  never  had  hud,  in  their  own,  or  any 
other  person's  possession,  custody,  or  power,  any  document  relating  to  any  of 
the  matters  in  question  in  the  suit,  "  otlier  than  such  as  might  be  in  the  posses- 
sion of  the  bank,  and  which  would  be  accounted  for  in  the  affidavit  to  be  made 
by  the  secretary  of  the  bank." 

This  affidavit  having  been  declared  by  the  Court  to  be  insufficient,  the 
directors  filed  a  second  affidavit  on  the  *28th  of  Mareli,  1866,  wliereby  they  swore 
that  to  the  best  of  their  knowledge,  information,  and  belief,  they  had  not  then, 
and  they  never  had  had,  in  their  or  any  other  person's  possession,  custody,  or 
power,  any  document  relating  to  any  of  the  matters  in  question  in  the  suit. 
Thereupon  the  plaintiff  took  out  a  summons  to  consider  the  sufficiency  of  the 
last-mentioned  affidavit ;  and  such  summons  was  adjourned  into  court  and  now 
came  on  for  hearing. 

A.  E.  Milhr,  for  the  plaintiff,  submitted  that  the  directors  had,  by  their 
first  affidavit,  admitted  that  tliey  had  documents  in  the  possession  of  their 
agent,  the  secretary  of  the  bank.  The  plaintiff  wished  to  test  the  evidence  of 
the  secretary  who  was  not  a  party  to  the  suit  by  the  oaths  of  the  directors  who 
were  parties.  A  further  affidavit  must  therefore  he  made  by  the  directors. 
There  were  at  least  two  documents  in  the  possession  of  the  directors,  which 
they  had  mentioned  in  their  answer;  and  the  fact  of  their  being  directors  made 
them  liable  to  give  a  scliediile  of  documents  in  tlie  possession  of  the  bank,  or  to 
explain  why  tliuy  did  not.  If,  indeed,  the  directors  would  swear  that  tlu-y  had 
s?en  the  scliedule  to  the  affidavit  of  tlie  secretary,  and  that  there  was  no 
document  in  the  possession  of  the  bank  other  tluin  those  mentioned  in  that 
schedule,  that  would  be  sufficient;  but  the  plaintiff  was  entitled  in  this  matter 
to  have  the  oath  of  each  of  the  directors  as  well  as  that  of  the  secretary  of  the 
bank.  He  cited  Siuart  v.  Ijord  Bute  (11  Sim.  442);  Aitomey-Gcnrml  v. 
Refford  (2  M.  &  K.  35);  Acomb  v.  The  Landed  Estates  Company  (14 
W.  R.  387). 

Litile,  for  the  directors,  argued  that  the  secretary  had  accounted  for  all 
the  documents  of  the  bank,  and  that,  moreover,  the  plaintiff  had  access  to  those 
documents.  It  would  be  wrong,  he  urged,  for  the  directors  to  admit  possession 
of  the  documents  of  tlie  bank,  for  in  that  case  tliey  would  ho  obliged,  vmder  the 
ordi^r  for  tlic  production,  to  [)roduce  those  documents  at  the  lu'aring  of  the 
cause,  though  they  were  merely  officers  of  the  bank,  whose  office  might  expire 
before  the  hearing.  The  true  possession  of  these  documents  was  in  the  bank, 
and  the  hunk  was  a  party  to  the  suit,  and  the  only  object  of  this  application 
was  to  make  the  directors  repeat  the  affidavit  of  the  secretary.  As  the  hank 
was  on  the  record,  the  proper  order  would  be  for  the  bank  to  produce;  and  it 
was  through  the  secretary  of  the  bank  that  the  plaintiff  must  have  produc- 
tion. From  the  directors  he  could  only  have  an  account  of  the  documents  in 
their  separate  private  possession,  of  which  there  were  none.    The  subject  was 
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unfettered  by  authority,  and  Stuart  v.  Lord  Bute  (loc.  cit.)  was  a  case  of  private 


Wood,  V.C,  said  he  thought  that  the  directors  had  misconceived  the  form 
of  the  order,  for  they  thought  that  it  alluded  to  a  poSBession  of  documents  by 
the  bank  separate  from  the  possession  of  the  directors ;  but  the  possession  of  the 
bunk  was  the  possession  of  the  directors.  It  was  true  that  an  abstraction  called 
the  bauk  was  a  party  on  the  record ;  and  that  the  legal  title  to  the  documents 
ID  question  was  vested  in  that  corporation.  No  order  of  the  Court  however  could 
be  made  on  the  secretary  of  the  bank  without  the  defendants  being  represented 
lu  Court  in  their  capacity  of  directors. 

The  possession  of  the  documents  of  a  company  must  rest  with  those  who 
managed  its  concerns,  and  who  alone  could  deal  with  those  documents;  and 
tht  question  now  before  the  court  had  frequently  been  tried  upon  exceptions 
to  answer  as  well  as  upon  summons  to  consider  the  sufficiency  of  an  affidavit. 
His  Honour  then  referred  to  the  case  of  Taylor  v.  Rundell  (Cr.  &  Ph.  104),  as 
showing  that  the  directors  of  a  company  must  give  information  as  to  documents 
not  only  in  their  own  private  possession  or  power,  but  also  in  the  possession  or 
power  of  the  company.  His  Honour  said  that,  with  regard  to  the  directors  in 
the  present  case,  they  had  control  over  the  documents  and  they  must  answer 
for  those  which  were  in  their  possession  or  power  qua  directors ;  and  although 
ilie  secretary  had  made  an  affidavit,  yet  the  directors  must  affirm  that  which  he 
had  done,  and  say  that  they  had  no  other  documents  but  those  which  were 
ir.i-ntioned  in  his  affidavit.  There  was  no  difficulty  as  to  the  production  of  the 
documents ;  because  upon  a  motion  for  production  of  documents  the  directors 
imld  moke  any  defence  which  might  be  open  to  them.  The  plaintiff  had  a 
ri:;ht  to  have  a  list  of  the  documents  made  by  the  directors,  they  not  having 
stited  that  they  had  in  their  possession  no  other  documents  than  those  which 
fiid  been  mentioned  by  the  secretary. 

As  the  directors  had  misconceived  the  meaning  of  the  order  it  would  be 
1  tter  to  say  nothing  about  costs. 


[IN  THE  EXCHEQUER  CHAMBER.] 

May  11,  1866. 

WINTFJi  r.  DI'MERGUE.* 

14  W.  B.  609:  12  Jur.  N.S.  726:  affirming  14  W.  11.  281;  12  Jur.  N.S.  56  (CP.). 

Landlord  and  tenant — Assignment  of  lease—Failure  to  obtain  consent  of 
'iMor — Recovery  of  deposit-money. 

Laxdlord  axd  Teuant. — The  defendant  being  in  possession  under  a  lease, 
under  covenant  not  to  assign  without  the  lessor's  assent,  agreed  to  sell  the 
rmidue  of  her  term  to  the  pliintiff,  he  paying  750?.,  port  of  the  purchase- 
money,  before  the  completion  of  the  purchase.  If  the  lessor's  assent  to  the 
■imgnment  could  not  be  obtained,  the  defendant  u-as  to  be  at  librrttf  to  rescind 
*.he  contract,  and  was  thereupon  to  return  the  750(.  The  plaintiff  paid  the 
'SOU.,  and  afterwards  endeavoured  to  obtain  a  new  leise :  in  this  endeavour 
Itf  was  assisted  by  the  defendant.  The  lessors  offered  a  new  lease  for  the 
lime  term  and  at  the  same  rent,  but  containing  different  covenants,  and 
rrfused  to  give  their  assent  to  the  assignment  of  the  term.  The  plaintiff 
declined  to  accept  this  lease,  and  brought  an  action  to  recover  the  750/. 

Held,  affirming  the  judgment  of  the  Common  Pleas,  that  the  application 
«  Coram,  Pollock,  C.B.,  Blackburn,  Shee,  and  Lush,  JJ.,  Bramwell,  Channell,  and 
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/or  a  new  lease  did  not  operate  as  a  rescission  of  the  origimd  contraotf  and 
that,  therefore,  the  plaintiff  was  entitled  to  have  the  lessors'  aesent  to  the 
assignment,  or,  failing  that,  to  recover  the  deposit. 

Error  from  the  Court  of  Common  Pleas  on  a  judgment  for  the  plaintiff 
on  a  special  case. 

Beported  14  W.  B.  281.   The  facts  are  shortly  as  follows: — 

In  1852  the  Mercer's  Company,  owners  in  fee  of  St.  Martin's  Hall, 
leased  it  to  John  Hullah  for  sixty-four  years,  he  covenanting  not  to  assign 
or  underlet  the  premises  without  the  written  consent  of  the  lessors,  and  not 
to  use  them  for  any  other  purpose  than  as  a  music  hall,  or  for  certain  public 
meetings,  or  for  the  exhibition  or  sale  of  works  of  art. 

In  1860  Halluh  became  bankrupt,  and  the  defendant  purchased  the 
residue  of  the  term,  which  was  sold  by  order  of  the  Court  of  Bankruptcy. 

In  1863  the  plaintifF,  by  articles  of  agreement,  agreed  to  purchase  the 
residue  of  the  term  of  the  defendant,  subject  to  the  covenants  and  conditions 
contained  in  tiie  lease  to  Hullah;  5001.,  part  of  the  purchase-money,  to  be 
paid  to  the  vendor  on  execution  of  the  agreement,  and  2501.,  further  part 
thereof,  on  the  Ist  of  December  following;  on  payment  of  the  said  sum  of 
2501.  before  the  1st  of  -December  the  vendor  to  deUver  an  abstract  of  iatie 
before  the  15th  of  December.    Then  followed  this  clause: — 

"  If  the  vendor  shall  be  unable  to  procure  the  lessor's  assent  to  the 
assignment  to  the  purchaser,  &e  vendor  may,  by  notice  in  writing  to  be 
given  to  the  purchaser  or  his  solioitor,  at  any  time,  and  notwitiistancUug  any 
negotiation  or  litigation  in  respect  of  any  such  objection  or  requisition  as 
aforesaid,  rescind  this  contract,  and  shall  thereupon  return  to  the  purt^iaser 
the  sum  of  5001.,  paid  by  him  on  the  execution  of  these  presents,  and  the 
said  sum  of  2501. ,  if  paid  by  him  as  hereinbefore  stipulated." 

The  two  sums  of  5001.  and  2501.  were  duly  paid. 

The  object  of  the  plaintiff  was  to  establish  a  central  cooking  depot,  and 
promenade  concerts  for  the  working  classes,  and  tiie  defendant  joined  witii 

him  in  endeavouring  to  obtain  for  him  a  lease  from  the  Mercer's  Company, 
which  would  enable  him  to  carry  out  this  object.  After  protracted  negotiations 
the  Mercer's  Company,  on  the  11th  of  March,  1865,  offered  him  a  lease  at 
the  then  existing  rent,  and  for  the  same  term,  but  which  would  not  enable 
him  to  carry  out  his  object  fully.  They  refused  their  licence  to  assign  the 
original  lease.  This  lease  the  plaintiff  refused  to  accept,  and  gave  the 
defendant  notice  that  if  the  license  was  not  obtained  by  the  18th  of  March 
he  should  consider  the  contract  at  an  end.  On  the  28th  of  April  not  having 
obtained  the  license,  he  gave  formal  notice  that  he  had  rescinded  the  contract, 
and  claimed  the  repayment  of  the  deposit  of  7501. 

The  question  for  the  Court  was  whether  he  was  entitled  to  recover 
this  sum. 

Manisty,  Q.C.  (H.  T.  Cole  with  him),  for  the  defendant. — The  real 
question  is  whether  the  lessors'  assent  to  the  assignment  of  the  original  lease 
is  part  of  the  title  which  the  plaintiff  was  entitled  to  have.  The  object  of 
the  plaintiff  was  in  reality  to  obtain  a  new  lease  with  new  covenants,  and, 
as  a  step  to  this,  he  at  first  attempts  to  get  the  old  lease  assigned  to  hhn; 
subsequently,  however,  he  asks  in  the  alternative  either  for  a  new  lease  or 
for  an  assignment  of  the  old  one,  and  gets  the  defendant  to  concur  in  the 
application  and  to  further  it.  It  is  submitted  that  by  so  doing  he  has  waived 
his  right  to  the  assignment,  and  that,  if  he  has  ^e  offer  of  a  new  lease, 
he  cannot  turn  round  and  refuse  to  accept  it,  and  demand  the  assignment 
of  the  old  one.  [Blackburn,  J. — Does  it  come  to  more  than  this?  The 
plaintiff  prefers  a  new  lease,  and  the  defendant  says,  I  will  assist  you  as  far 
as  I  can  in  obtaining  it.  Does  this  amount  to  a  rescission  of  the  old  contract 
and  the  substitution  of  a  new  one?]  It  would  not  be  equitable  that  he  should 
be  able  to  demand  the  license  after  being  a  party  to  the  application  for  a  new 
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lease;  he  has  departed  from  the  original  contract.  [Bbamwell,  B. — You 
must  at  any  rate  make  out  that  the  lease  which  was  offered  was  such  a  lease 
as  tile  parties  contemplated;  did  the  Mercer's  Company  do  more  than  offer 
one  vim  entirety  different  covenants?]  Hie  application  for  the  lease  has 
disclosed  what  the  defendants*  object  in  asking  tor  it  was,  and  has  been  the 
means  of  preventing  his  obtaining  the  license ;  and  it  is  submitted  that,  even 
if  the  terms  of  the  lease  were  not  ihoae  for  whidi  lie  asked,  he  cannot  recover 
the  deposit. 

F.  BuateU  and  C.  Bowen,  for  the  plaintiff,  were  not  heard. 

Pollock,  G.B. — ^We  are  all  of  opinion  that  this  judgment  must  be 
affirmed,  and  on  the  grounds  stated  in  the  judgment  of  the  Court  below. 
We  think  that,  although  attempts  were  made  to  enter  into  a  new  arrangement, 
the  original  contract  was  not  waived. 

Judgment  affirmed. 


[Lords  Justices.] 
May  22,  1866. 
COESER  V.  JONES. 
14  W.  R.  704. 

Praetioe — Transfer  of  cauae  from  one  branch  of  the  oourt  to  another. 

ExBouTOB  AND  Adhinistratob. — When  two  suits  relating  to  the  admmU' 
iniion  of  the  same  estate  are  instituted  in  different  hranohes  of  the  Court, 
wd  in  one  of  these  suits  a  decree  has  been  obtained,  the  circumstances  may 
he  such  as  to  render  it  proper  that  that  suit  should  be  transferred  to  the 
branch  of  the  Court  where  a  decree  has  not  been  made. 

This  was  an  application  to  have  this  cause,  which  was  set  down  before 
the  Master  of  the  Rolls,  transferred  to  the  court  of  Vice-Chancellor  Stuart, 
on  the  ground  that  the  late  Judge  had  already  made  a  decree  in  a  suit  of 
Brooks  V.  Jones.  Both  suits  related  to  the  adnoinistration  of  the  same  estate, 
but  that  of  Brooks  v.  Jones  was  instituted  by  an  equitable  mortgagee  to 
reabze  his  security,  while  tihe  suit  of  Corser  v.  Jones  was  institutoa  by  a 
specialty  creditor  on  behalf  of  himself  and  all  other  the  creditors  of  the 
testator.  Devisees  of  specifically  devised  real  estates  were  made  defendants 
to  the  Utter  suit,  but  not  to  the  former.  It  was  alleged  now  that  it  would 
be  necessary,  in  order  to  satisfy  the  cnreditors,  to  have  recourse  to  tiie 
specifically  devised  estates. 

Southgate,  Q-C,  Everitt,  W.  Morris,  and  B.  B.  Rogers,  appeared  upon 
the  motion. 

Their  Lordships  thought  that  the  two  causes  must  come  to  the  same 
court,  and  that  the  reasons  in  favour  of  transferring  Brooks  v.  Jones  to  the 
Rolls  preponderated.  As,  however,  some  of  the  parties  to  the  latter  suit  had 
not  been  served  with  notice  of  this  motion,  unless  they  consented  to  the 
tnnder  of  that  suit  to  ^e  Bolls,  tiie  present  motion  must  be  dismissed. 
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RoMiLLY,  M.B.,  May  6,  7,  1866. 
Re  THE  UNIVERSAL  BANK  (LIMITED). 
14  W.  R.  705:  on  appeal,  [1866]  E.  R.  A.;  14  W.  R.  906  (L.  JJ.)- 
Winding-up — Petitioning  creditor — Order — Coata. 

Company.    M. — A.  received  from  B.,  a  promoteT  of  a  company,  certain  \ 
promissory  notes  which  had  been  given  to  B.  by  the  company,  but  which, 
at  the  time  of  the  transfer  to  A.,  were  overdue. 

B.  was  under  an  agreement  not  to  negotiate  the  notes  unless  the  company 

started. 

The  company  never  started,  but  after  failing  in  establishing  itself,  passed  | 
a  resolution  for  a  voluntary  winding-up.  A.  presented  a  petition  asking  for  ■ 
a  winding-up  hy  the  Court. 

Held,  that  A.  could  not  stand  in  a  better  position  wiih  respect  to  the 
promissory  notes  than  B.;  that  B.  would  have  been  restrained  in  equity  from 
suing  on  the  notes;  that  A.  showed  no  case  to  interfere  with  the  voluntary 
winding-up,  and  his  petition  must  therefore  be  dismissed  with  costs. 

This  was  a  petition  to  have  the  above  company  wound-up  by  the  Court. 

Darby,  in  support  of  the  petition, — A  resolution  for  a  voluntary  winding-up 
has  been  already  passed  by  the  company,  but  the  145th  section  of  the 
Companies  Act  of  1862  saves  the  rights  of  creditors  to  a  winding-up  by  the 
Court.  The  company's  debt  to  the  petitioner  arises  from  certain  promissorv 
notes  which  have  come  into  the  petitioner's  hands  for  value,  but  after  thev 
were  overdue.  The  respondents  dispute  the  payment  of  these  notes,  on  thei 
ground  that  they  w^ere  given  to  a  promoter  of  the  company,  on  condition  that 
they  should  not  be  negociated  unless  the  bank  started.  The  petitioner  knew 
nothing  of  this  arraiigt;rnent  though  the  bank  in  fact  never  was  established. 
The  voluntary  liquidator  is  one  of  the  guarantors  for  the  payment  of  tiie 
preliminary  expenses,  and  his  liability  therefore  subsisting,  he  is  interesttii 
in  disputing  the  petitioTicr"s  claim;  so  as  to  lessen  the  number  of  creditors.  ; 
At  the  time  of  l)eing  appointed  liquidator  he  made  an  assignment  for  the 
benefit  of  his  creditors,  and  he  is  not  a  proper  person  therefore  to  be  intrust-ed 
with  the  winding-up. 

Cahlccoti,  for  the  voluntary  liquidator,  objected  that  the  petitioner  had  [ 
produced  no  evidence  showing  any  necessity  for  superseding  the  voluntarj 
winding-up,  that  in  fact  he  was  not  a  creditor  of  the  company  at  all,  for  ; 
according  to  his  own  showing  the  petitioner's  claim  was  a  disputed  one,  which  i 
he  ought  to  establish  at  law.  | 

Lord  Homilly,  M.R. — This  is  an  application  to  wind  up  a  company  which 
never  had  any  business.  It  was  agreed  that  the  directors  and  promoters 
should  receive  1,000/.  if  the  company  started,  and  certain  notes  were  therefore 
given  to  two  of  the  promoters  subject  however  to  an  agreement  that  thej 
should  not  be  negotiated  unless  the  company  started.  These  notes  never  were 
negotiated,  and  the  promoters  swear  that  they  returned  them,  but  in  the 
course  of  certain  transactions  some  of  the  notes  were  transferred  to  the 
petitioner.  The  promoter  who  received  such  notes  would  have  been  restrained 
in  equity  from  suing  on  them,  and  the  petitioner  received  them  after  the.^ 
n-ere  overdue,  and  says  that  he  made  inquiries  but  could  get  no  information 
about  them. 

The  petitioner  taking  the  notes  overdue  as  he  did,  can  stand  in  no  better 
position  than  the  promoter  who  received  them,  and  has  not  in  my  opinion 
shewn  any  cause  for  interference  with  the  voluntary  winding  up.  The  petition 
is  dismissed  with  coats. 
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RoMiLLY,  M.B.,  April  28,  May  4,  7,  1866. 
In  re  GBEAT  NOBTHEBN  COPPER  MINING  COMPANY  (LIMITED). 

14  W.  E.  705. 

PeUtion — Winding-up  order — Opinion  of  akareholdeT8-—Co»t9. 

Company.  M. — //,  on  a  petition  for  winding-up  a  company,  the  Court  is  of 
opinion  that  the  circumstances  are  such  that  the  opinion  of  the  shareholders 
ought  to  he  obtained,  and  such  opinion,  when  obtained,  is  to  the  effect  that 
there  should  be  no  winding-up,  the  Court,  if  satisfied  thai  such  is  the  bona  fide 
opinion  of  the  ahareholdera,  will  consider  itself  bound  thereby. 

Therefore,  such  a  petition  having  been  ordered  to  stand  over  for  the  wish 
of  the  shareholders  to  be  ascertained,  and  the  shareholders  expressing  a  bona 
fide  desire  to  continue  their  concern,  the  Court  dishusscd  the  petition;  but, 
hing  of  opinion  that  the  petitioner  had  a  bona,  fide  case  at  the  time  of  pre- 
teniing  the  petition,  dtamiaaed  it  without  coata. 

This  was  a  petition  to  wind  up  the  above  company. 

The  company  had  been  formed  for  the  purpose  of  carrying  on  a  raining 
business.  It  was  a  perfectly  bona  fide  concern  in  its  institution,  but  for  some 
time  past  it  had  not  obtained  any  ore  from  the  mines  which  the  company  was 
formed  to  work.  The  matter  had  been  before  the  Court  before,  and  had  stood 
OTer  on  a  suggestion  made  by  the  Court,  that  the  opinion  of  the  shareholders 
should  be  taken  as  to  whether  the  company  should  be  wound  up,  or  should 
continue,  the  officers  of  the  company,  undertaking  meanwhile  not  to  take 
their  salaries  so  aa  to  diminish  the  assets  of  the  oompany.  (10  S.  J.  309).  The 
vatks  had  been  stopped  for  the  time  by  a  resolution  of  the  company.  The 
shareholders  had  in  accordance  with  the  suggestion  of  the  Court  held  a 
meeting,  «and  had  at  such  meeting  come  to  a  resolution  that  the  business 
should  be  continued. 

Selwyn,  Q.C.,  and  Brookshank,  for  the  petition. 

LoBD  BoHiLLY,  M.B. — As  the  matter  stood  over  in  order  that  the  opinion 
of  Uie  shareholders  should  be  taken,  if  I  find  that  a  bona  fide  expression  of 
the  shareholders  as  to  the  continuance  of  the  undertaking  has  been  obtained, 
I  shall  consider  myself  bound  by  that  opinion. 

Brookabank. — If  the  circumstances  are  such  as  in  the  opinion  of  the  Court 
to  justify  a  winding  up  order,  the  opinion  of  the  majority  of  the  shareholders 
is  utterly  unimportant.  [The  Master  of  the  Rolls. — My  impression  is  that 
the  petitioner's  case  was  a  bona  fide  one.  The  question  on  which  I  must 
however  determine  this  petition  is,  whether  or  not  the  expressed  desire  of  the 
shareholders  to  carry  on  the  business  is  bona  fide.] 

Jessel,  Q.C.,  and  Roxburgh,  for  the  company,  opposed  the  petition,  and 
contended  that  the  petition  was  a  mere  speculation  got  up  by  the  petitioners 
for  the  purpose  of  getting  the  costs  of  the  petition. 

His  Lordship,  in  the  course  of  the  argument,  decided  that  he  would  make 
no  order  on  the  petition,  but  would  simply  deal  with  the  question  of  costs. 

Southgate.  Q.C.,  in  reply  on  the  question  of  costs. — This  is  not  a  sham 
petition.  The  petitioner  has  endeavoured  to  obtain  the  opinion  of  the  share- 
holders, and  holds  proxies  to  a  large  amotmt.  He  has  endeavoured  to  obtain 
from  the  shareholders  an  expression  of  their  opinion,  and  from  many  he  has 
received  an  expression  of  their  desire  to  have  it  woimd  up.  There  is  nothing 
to  justify  t^e  attack  made  upon  him. 

Buah,  and  Jenner,  tor  other  shareholders,  against  the  petition. 

LoBD  RovzLLY,  M.B.-^This  petition  stood  over  for  the  purpose  of  ascer- 
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taming  the  wishes  of  the  shareholders.  It  is  a  case  in  which  the  shareholders 
ought  to  have  an  opportunity  of  determining  what  should  be  done  to  realise  | 
the  company's  property,  and  whether  or  not  the  concern  should  be  carried 
on.  The  shareholders  have  met,  and  determined  to  carry  on  the  concern. 
On  the  evidence  it  appears  that  the  meeting  has  been  fairly  held,  and 
considering  the  fact  that  there  are  no  debts  of  the  concern  unpaid,  it  cannot 
be  said  that  the  conclusion  the  shareholders  have  come  to  is  a  wrong  one. 
The  petition  is  dismissed;  it  appears,  however,  on  the  evidence  that  at  tiie 
time  the  petition  was  presented  there  was  a  proper  case  for  a  petition,  and  it 
will  therefore  be  dismissed  without  costs. 


BoHiLLY,  M.B.,  May  22,  1866.  i 

BABONBSS  HEBBEET  v.  SALISBURY  AND  YEOVIL  BAILWAY 

COMPANY. 

14  W.  B.  706;  L.  B.  2  Eq.  221;  14  L.  T.  507. 

Purehaaer — Specific  perjormance — Bate  of  intereat — Penalty. 

Penalty. — A  purchaser  contracted  after  a  fixed  day  to  pay  41.  per  cent, 
on  unpaid  purchaee-money,  and  after  another  fixed  day  to  pay  81.  per  cetii.: 
— Held,  that  such  contract  wag  not  in  the  nature  of  a  penalty,  and  would  be 
enforced  in  equity. 

This  was  a  suit  for  specific  performance  of  agreements  entered  into  by  the 
defendant  company  for  the  purchase  of  certain  lands  belongii^  to  the  late 
Lord  Pembroke.  There  was  no  dispute  as  to  the  facts  as  set  out  by  the  bill, 
which  were  shortly  as  follows; — 

The  late  Lord  Pembroke  was  seised  of  part  of  the  land  the  subject  of  the 
suit,  as  tenant  for  life  under  a  settlement,  and  part  as  tenant  in  tail  made,  with 
reversion  to  the  Crown.  i 

The  Act  authorising  the  Salisbury  and  Yeovil  Railway  was  passed  in  1854, 
and,  subsequently  thereto,  agreements  were  entered  into  between  Jjord 
Pembroke  and  the  railway  company  for  the  purchase  by  the  company  of  the 
said  land,  by  which  it  was  stipulated  that  all  the  lands  to  be  t^en  by  the  | 
company  should  be  considered  as  comprised  in  the  settlement,  except  such  (if  ' 
any)  as  the  earl's  sohcitor  should  state  to  be  lands  the  reversion  to  which  was 
in  the  Crown.    That  the  title  should  be  absolutely  accepted  as  to  the  whole  of 
the  lands  to  be  taken,  and  that  the  purchase-money  for  the  lands  granted  by 
the  Crown  should  be  paid  into  Court,  and  that  for  the  lands  in  settlement 
should  be  paid  to  the  trustees  of  the  settlement  before  July  let,  1858,  and  that 
from  that  day  interest  at  41.  per  cent,  should  be  paid  on  so  much  of  the  purchase- 
money  as  remained  unpaid;  but  that  if  payment  should  be  delayed  bey(md  I 
January  Ist,  1850,  interest  at  the  rate  of  81.  per  cent,  on  the  purohaee-money  i 
should  be  paid  from  that  day  \mtil  the  day  of  payment.  | 

Delay  was  afterwards  occasioned  by  disagreement  as  to  quantity  of  acreage,  j 
and  by  difficulty  of  distinguishing  the  Crown  lands  and  the  settled  lands  whit^ 
were  required  to  be  conveyed  by  separate  instruments. 

No  steps  were  taken  by  the  defendants  to  relieve  themselves  from  this 
liability  to  tiie  higher  rate  of  interest  by  paying  the  purchase-money  into  court. 

A  compromise  as  to  the  disputed  points  was  entered  into  in  September. 
1864,  but  the  defendants  refused  to  pay  interest  at  tiie  late  of  81.  per  cent,  as 
stipulated  by  the  agreement. 

The  bill  prayed  speoifio  petlonnance,  and  that  intexest  might  be  paid  on 
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the  purchase-money  at  the  rate  of  81.  per  cent,  from  the  let  January,  1859,  and 
that  such  interest  might  be  dedared  to  be  a  charge  or  lien  upon  the  purchased 

premises. 

Baggallay,  Q.C.,  and  C.  Hall,  for  the  plaintiffs,  cited  Eadaile  v.  Stevenson 
(1  Sim.  &  Stu.  122);  Lord  Palmenton  v.  Turner  (88  Beav.  624);  Williame  v. 
GUnim  (1  L.  B.  Eq.  200);  De  Visme  v.  De  Visme  (1  M.  &  O.  886). 

Totvnsend  {Selwyn,  Q.O.,  with  him). — The  delay  was  all  on  the  part  of  the 
vendors,  who  neglected  to  distinguish  the  lands  granted  by  the  Crown  from 
those  in  settlement,  and  they  ought  not  to  make  profit  of  their  own  default. 
[Load  Bomilly,  M.B. — ^You  might  at  any  time  have  applied  to  me,  and  paid 
the  money  into  court.]  The  question  is  not,  as  in  De  Vieme  v.  De  Viame  and 
other  cases  cited,  whether  we  are  to  pay  interest  at  all,  but  whether  we  are  to 
pay  the  higher  rate  of  interest,  which  the  Court  wiU  view  as  a  penalty,  and  will 
relieve  against  as  in  the  case  of  a  mortage.  He  mted :  Lady  Holies  v.  Wise 
(2  Vem.  28^ ;  Strode  v.  Parker  (2  Vem.  816) ;  NichoUs  v.  Maynard  (8  Atk.  619) ; 
WalmesUy  v.  Booth  (8  Ch.  Bep.  481). 

LoKD  BohiujY,  M.B. — I  agree  that  the  case  of  De  Visme  v.  De  Visme,  and 
other  similar  cases,  have  no  application  here,  for  the  question  is  not  whether 
interest  shall  be  paid  at  all,  but  whether  81.  per  cent,  is  a  penal  rate  of  interest 
such  as  this  Court  will  relieve  against.  If  a  man  enters  into  a  contract  with 
bis  eyes  open  to  pay  a  high  rate  of  interest  definitely  and  unconditionally,  he 
cannot  afterwards  complain  of  the  hardness  of  the  contract,  nor  does  it  matter 
whether  there  is,  as  in  this  case,  an  ascending  scale  of  interest.  This  is  quite 
different  from  a  covenant  to  pay  a  higher  rate  of  interest  if  the  lower  rate  is 
Qot  paid  punctually.  The  stipulation  to  pay  8Z.  per  cent,  was  an  essential  term 
of  the  contract,  and  not  in  the  nature  of  a  penalty,  and  no  fraud  having  been 
proved  there  must  be  a  decree  for  specific  performance  according  to  the  terms 
of  the  conteaot. 


WiU — Construction — "Penalty  legatees," 

Will. — Where  a  testator  has  impressed  a  partioular  sense  of  his  own  on  the 
expression  **  pecuniary  legatees,"  annuitants  under  the  will  do  not  fall  within 
tke  meaning  of  that  expression. 

Further  consideration. 

The  principal  question  was  whether,  imder  a  residuary  gift  to  persons 
taking  "  pecuniary  legacies  "  under  the  wiU  of  Hhe  testator  in  the  cause, 
umuitante  could  take.  The  testator  after  directing  that  his  trustees  should 
pa;  his  "  debts,  funeral  and  testamentary  expenses,  and  the  life  annuities 
hoeby  given  as  Uie  same  shall  become  due,  and  in  the  next  place  pay  the  several 
pecuniary  legacies  hereinbefore  given,"  and  directing  a  certain  accumulation, 
directed  that  after  the  expiration  of  the  term  of  accumulation  and  the  termina- 
tioD  of  certain  annuities,  the  accumulated  fund  should  be  divided  amongst 
and  paid  to  "  the  several  persons  including  the  executors  of  my  will  herein 
named  and  charitable  institutions,  taking  pecuniary  legacies  under  which 
denomination  legacies  of  government  stock  or  funds  are  intended  to  be  included 
the  amount  or  value  of  501.  each  or  upwards,  xmder  this  my  will,  or  any  codicil 
I  may  hereafter  make  to  the  same,  including  servants  entitled  to  le^oies  of 
accumulative  nature  depending  on  length  of  service  in  cases  whraeui  the 
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accumulated  amount  or  value  at  the  time  of  my  death  shall  be  or  exceed  501. ; 
but  excluding  persons  taking  legacies  as  to  which  express  provision  has  been  or 
shall  be  made  by  me  to  the  contrary,  rateably  and  in  proportion  to  the  amount 
or  value  of  their  respective  original  legacies,  the  legacies  of  81.  per  Cent. 
Annuities  being  for  this  purpose  estimated  and  valued  at  par,  without  regard  to 
the  actual  market  price  or  value  thereof." 

The  testator  made  a  codicil  to  his  will,  written  in  the  margin  of  it,  and  by 
the  side  of  an  erasure  of  a  clause  in  the  will,  which  had  directed  that  annuitants 
were  not  to  share  in  the  residue.  The  codicil  directed  that  the  words  erased 
should  be  treated  as  cancelled.  It  was  attested  by  a  legatee  and  annuitant 
imder  the-will. 

Qifford,  Q.C.,  Rolt,  Q.C,  Amphlett,  Q.C.,  Daniell,  Q.C.,  CoUereU,  Speed, 
Dickinson,  and  E.  K.  Karaldke,  for  various  parties  interested  in  the  exclusion 
of  the  annuitants,  contended  that  the  testator  intended  to  exclude  annuitants. 

Bristowe  for  the  charities;  Osborne,  Q.C.,  and  C.  0.  Boys  for  the  personal 
representatives  of  the  legatee  and  annuitant  who  had  attested  the  codioil,  cited 
Gumey  v.  Oumey  (3  Brew.  208). 

Rodwell  and  F.  Vaughan  Hawkins  for  other  parties. 

Wood,  V.C.,  said  there  was  no  doubt  on  the  construction  of  the  will  and 
codicil  that  the  annuitants  took  nothing  under  the  residuary  gift.  The  term 
"  pecuniary  legatees  "  would  have  no  effect,  prima  facie,  in  excluding  annui- 
tants ;  but  this  rule  must  give  way  to  the  cardinal  rule  of  giving  eCEect  to  the 
testator's  intention  as  expressed  in  his  wiU.  Taking  the  whole  will  irrespective 
of  the  passage  erased,  the  ambiguity  would  be  removed.  (His  Honour  read 
the  gift  of  the  residue,  commenting  on  the  distinction  between  "  peeuniaiy 
legacies  "  and  "  life  annuities  "  in  the  will.)  The  testator  had  impressed  a 
particular  sense  of  his  own  on  the  word  '*  pecuniary  legacies."  Having  no  more 
than  this,  we  could  have  no  doubt  but  that  the  annuitants  were  intended  to  be 
included.  Let  us  now  introduce  the  clause  struck  out  (His  Honour  read  the 
clause).  This  was  not  making  an  exception  out  of  a  class  which  he  had  before 
included,  but  it  stated  the  intention  to  include  them.  It  was  a  monstrous 
construction  to  suppose  that  by  striking  out  the  words  the  testator  meant  to 
give  the  annuitants  a  share. 

With  regard  to  the  attesting  witness,  His  Honour  held  that  the  case  before 

Vice-Chancellor  Kindersley  (Gvmey  v,  Gtirney  loc.  cit.)  had  no  application. 
There  the  residue  was  well  vested  in  the  witness  by  the  will,  subject  to  charges, 
and  on  condition  of  surviving  the  period  of  distribution. 

His  Honour  made  a  decree  in  accordance  with  these  views,  excluding  the 
annuitants  and  the  attesting  witness  from  sharing  in  this  residue. 


KoMiLLY,  M.R.,  May  7,  1866. 

In  re  CHESTERFIELD  AND  MIDLAND  COLLIERY  COMPANY. 

14  W.  R.  721;  14  L.  T.  509. 

Allotment  of  shares — Contributory — Shareholders — Wiriding-up. 

Company.  CM. — Where  a  man  had  paid  a  deposit  on  application  for  shares 
in  a  company,  but  the  shares  were  never  allotted: — Held,  that  he  could  not  be 
placed  on  the  list  of  contributories. 

For  allotment  it  is  not  sufficient  to  place  a  man's  name  on  the  list  of  share- 
holders if  he  is  not  placed  upon  the  registered  list  within  a  reasonable  time  after 
application  for  shares. 
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This  was  an  appliwtion  to  have  the  name  of  W.  P.  Hawkins  struck  oS 
the  list  of  contributories  to  the  winding  up  of  the  Chesterfield  and  Midland 
Colliery  Company. 

The  Company  was  established  in  1861,  and  the  prospectus  stated  that  u 
deposit  of  10a.  per  share  was  to  be  made  on  application.  If  2,000  shares  were 
not  subscribed  for  the  deposit  would  be  returned.  The  shares  were  5L  each. 
The  applicant  applied  for  50  shares  on  the  3rd  of  September,  1861.  On  the 
20th  of  December,  1861,  the  directors  passed  a  resolution  that  a  sufficient 
number  of  applications  had  been  made,  and  proceeded  to  allot  shares.  Hawkins' 
name  did  not  appear  in  its  proper  place  in  the  list  of  directors  made  out,  and 
he  never  had  any  notice  of  allotment.  The  direotoiB  made  out  tlie  list  for  the 
registry  of  shareholders  for  1862  without  including  his  name.  It  appeared, 
however,  in  the  list  for  1863.    He  had  refused  tf)  pay  the  call  on  allotment. 

T.  A.  Roberts,  for  the  official  Hquidator,  said  that  it  was  for  Hawkins  to 
d»v  why  his  name  should  be  struck  out. 

Roxburgh,  for  Hawkins,  contended  that  it  did  not  appear  that  the  necessary 
4,000  shares  had  been  subscribed  for  at  the  time  of  the  allotment,  and  that 
Hawkins  was  not  registered  as  a  shareholder  within  the  proper  time.  He 
referred  to  the  case  of  the  Bamsgate  Victoria  Hotel  Company  v.  Montefiore 
(14  W.  B.  335 ;  1  L.  R.  Ex.  109).    No  calls  were  ever  paid  by  Hawkins. 

T.  A.  Roberta,  in  reply,  read  scnne  letters  which  passed  between  the 
seeretaiy  to  the  company  and  Hawkins,  tending  to  show  an  intention  to  allots 
and  referred  to  the  ledgers  of  the  company  to  show  that  his  name  appeared  all 

through. 

Lord  Romilly,  M.R. — If  there  had  been  an  allotment  made  I  should  have 
nude  him  a  contributory.  But  no  allotment  ever  was  made  to  him.  No  letter 
pTer  was  written  to  show  that  he  was  a  shareholder.  They  call  upon  him  to 
pa;  his  allotment  call,  and  then  acquiesce  in  his  non-payment  of  it.  The  books 
of  the  company  are  evidence,  but  they  do  not  show  that  his  name  was  put  down 
ia  the  list  in  due  time.    I  will  not  give  costs  in  this  case. 


Romilly,  M.E.,  May  8,  9,  1866. 
Re  EARNED 'S  BANKING  COMPANY. 
14  W.  R.  722;  14  L.  T.  451. 

Petition  for  winding-up — Queaiton  whether  compulaory  or  voluntary — 

Order. 

Company.  M. — In  the  month  of  June,  in  the  year  1865,  a  company 
purchaaed  a  banking  buainesa  for  about  150,0001.  In  the  month  of  April,  1866. 
the  company  failed,  with  liabilitiea  eatimaied  at  about  three  and  a-half  milliona. 
Some  ereditora  of  the  company  preaented  a  petition  for  a  compulaory  winding-up . 
TTie  company  itself  preaented  a  petition  for  a  voluntary  winding-up  under  the 
tupervision  of  the  Court.  The  petition  for  the  compulsory  winding-up  came  on 
to  be  heard  before  the  petition  for  the  voluntary  winding-up  under  auperviaion. 

The  Court  ordered  a  compulsory  winding-up  without  waiting  till  the  other 
petition  would  be  heard.  Where  a  company  has  failed  under  such  circumstances, 
the  shareholders  ought  to  have  every  opportunity  of  ascertaining  the  cauae  of 
failure.    This  is  better  done  by  means  of  official  liquidators. 

This  was  a  petition  for  the  compulsory  winding-up  of  the  above  company. 
The  company  commenced  business  in  the  month  of  June,  1865,  having 
B-  ft.  A.  [1866]— VOL.  2  89 
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p'lrchased  the  business  of  a'banking  firm  in  Liverpool  for  about  150,000L  Id 
the  month  of  February,  1866,  the  directors  presented  a  report  to  the  share- 
holders representing  the  prospects  of  the  company  as  most  favourable,  and 
recommending  the  declaration  of  a  dividend.  In  April,  1866,  the  company 
suspended  payment,  with  liabilities  estimated  at  about  3,000,0001.  The 
company  had  itself  at  a  meeting  held  on  the  Ist  of  May  passed  a  resolution 
for  a  voluntary  winding-up.  The  liabilities  of  the  company  appeared  at  such 
meeting  to  be  greater  by  half-a-million  of  money  than  they  appeared  to  be  by 
the  balance-sheet  attached  to  the  report. 

The  petition,  which  was  presented  by  the  Bank  of  England,  was  presented 
on  the  20th  of  April. 

Selwyn,  Q.C.,  and  Cotton,  in  support  of  the  petition,  stated  the  facts,  and 
said  it  was  urged  on  the  other  side  that  there  had  been  a  resolution  for  a  volun- 
tary winding-up,  and  therefore  there  ought  not  to  be  a  compulsory  order.  What 
the  petitioners  desired  was  that  the  business  should  not  be  conducted  by  persons 
who  might  be  improperly  biassed,  and  that  nothing  should  be  done  without  the 
sanction  of  the  Court.  By  section  64  of  the  Companies'  Act,  1862,  the 
winding-up  commences  from  the  presentation  of  the  petition.  If,  therefore, 
a  creditor  makes  a  proper  case  by  petition  for  winding-up  the  company,  nothing 
that  has  been  done  in  the  interim  between  the  presentation  and  hearing  of  the 
petition,  can  affect  the  creditors'  right  to  a  winding-up  order.  A  bankrupt  might 
as  well  say,  "  1  would  rather  manage  my  own  affairs/'  and  therefore  be  allowed 
to  do  so. 

Baggallay,  Q.C.,  Jeaael,  Q.C.,  and  Kekewich,  for  other  parties,  also 
supported  the  petition. 

Southgaie,  Q.C.,  and  Bohinton,  for  the  company,  opposed. — With  regard 
to  many  of  the  Uabilities  arising  from  bills,  the  company  are  not  the  persons 

primarily  liable,  but  are  only  liable  as  indorsers.  There  is  another  petition, 
by  the  company,  for  a  voluntary  winding-up  under  the  supervision  of  the  Court, 
which  cannot  come  on  before  next  term.  This  petition  should  not  have  been 
forced  on  before  that  presented  by  the  company.  [Lord  Eomilly,  M.R. — The 
ground  on  which  this  petition  was  permitted  to  come  on  at  this  time  was  the 
unexpected  withdrawal  of  other  petitioners,  whose  petition  would  have  come 
on  earlier  in  the  regular  course.]  The  petitioners  have  not  stated  the  amount 
of  their  security,  and  although  they  are  large  creditors,  still  they  may  be  amply 
secured.  A  large  number  of  creditors  who  attended  the  meeting  of  the  oompajiy 
are  in  favour  of  the  voluntary  winding-up  under  supervision.  There  is  no 
question  here  but  that  the  assets  are  very  considerable,  and  the  sole  question  is 
in  what  manner  the  company  shall  be  wound  up.  That  question  ought  to  be 
decided  on  the  hearing  of  the  petition  presented  by  the  company. 

The  General  Boiling  Stock  Company  (Limited)  (84  Beav.  814);  leU  of 
Wight  Ferry  Company  (2  H.  &  M.  S07),  were  cited. 

Lord  Romilly,  M.B. — A  compulsory  winding-up  order  ought  to  be  made 
in  this  case.  Nothing  could  be  gained  by  the  petition  standing  over,  even  if, 
in  the  view  of  the  meeting  of  the  Ist  of  May,  a  voluntary  winding-up  was  thought 
desirable.  It  is  most  desirable  that  immediate  steps  should  be  taken  to  realise 
the  assets  of  the  company.  This  can  be  better  done  by  official  than  provisional 
liquidators.  Moreover,  better  security  can  be  obtained  from  the  former  than 
the  latter,  and  the  Court  is  bound  in  these  oases,  where  the  amount  coming 
into  the  hands  of  the  liquidators  is  so  large,  to  see  that  ample  security  is 
provided.  In  one  case  that  came  before  me  the  amount  actually  in  the  hands 
of  the  liquidator  before  he  came  to  pass  his  periodical  accounts  was  double,  or 
more  than  double  the  amount  of  security  given  by  him.  In  the  event,  therefore, 
of  any  grave  defalcation,  which  fortunately  has  not  yet  happened,  the  members 
of  the  companies  who  guarantee  liquidators,  often  to  large  amounts,  would  be 
seriously  involved.   This  is  not  the  case  of  an  old  establishment  having  failed. 
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when  it  might  be  advantageous  to  allow  the  winding-up  to  be,  to  a  certain 
extent,  conducted  by  those  who  had  been  for  years  connected  with  it. 

There  can  be  a  more  searching  inquiry  into,  and  more  complete  disclosure 
of,  the  affairs  of  a  company  when  wound  up  compulsorily.  The  career  of  this 
undertaking  is  startling.  In  June,  1865,  the  sale  of  the  bank  business  to  the 
company  took  place.  In  April  of  the  following  year  it  foils,  with  liabilities  to 
the  extent  of  3,600,0001.  The  creditors  ought  to  be  put  in  the  best  position 
possible  to  obtain  the  fullest  information  as  to  everything  connected  with  this 
company,  and  the  causes  which  led  to  such  a  disastrous  issue.  The  order  must 
be  for  a  compulsory  winding-up. 


KiNDERSLEY,  V.G..  Mafch  17,  May  8, 1866. 

WEBB  t>.  HUNT. 

14  W.  R.  725. 

Injunction — Light  and  air — Degree  of  injury — Sky  area. 

Easements  and  Prescription. — W.,  residing  near  Fenchurch  Street, 
London,  had  ancient  ivindows  looking  into  an  archway  and  passage  passing 
under  part  of  his  house  towards  the  rear,  and  also  a  skylight  near  a  cottage 
belonging  to  Messrs.  H.,  who  pulled  down  the  cottage  and  commenced  a  build- 
ing intended  to  be  very  lofty,  immediately  facing  the  end  of  the  archway 
passage.  On  a  written  notice  from  W.  they  desiated,  but  seven  months  after, 
when  ike  Courts  were  not  sitting,  suddenly  recommenced,  and  carried  up  the 
wall  to  a  great  height  before  a  bill  could  be  filed  or  an  interim  order  for  an 
injunction  obtained,  which  was  done  as  soon  as  possible,  to  restrain  raising  any 
huHdings  so  as  to  obstruct  the  plaintiff's  light  and  air,  and  the  enjoyment  of  his 
ancient  lights,  and  for  damages : — Held,  on  the  evidence  ai  the  hearing,  and 
measurement  of  sky  area,  that  the  plaintiff  was  entitled  to  damages. 

This  case  came  on  for  the  Hearing. 

The  bill  was  filed  by  Kichard  Francis  Webb  against  Robert  Holdsworth 

Carew  Hunt,  Thomas  Tumbull,  and  Holdsworth  Hunt,  to  restrain  them,  their 
agents,  servants,  and  workmen,  from  raising,  or  permitting,  or  continuing  to 
remain  raised,  the  height  of  certain  new  buildings  then  erecting  above  the 
height  of  the  old  buildings  standing  on  the  defendant's  land ;  or  above  the 
height  of  a  certain  ware -room,  or  nearer  than  a  certain  cottage  stood  prior  to 
the  alterations  so  commenced  by  the  defendants ;  and  from  erecting,  or  fulowing 
to  continue  erected  any  building  or  buildings  of  the  defendants  which  might 
obstruct,  darken,  or  prejudicially  affect  the  ancient  lights,  or  the  access  of  air, 
to  the  enjoyment  of  which  the  plaintiff  was  entitled ;  and  from  constructing  or 
allowing  to  remain  constructed  in  these  said  new  buildings  any  window  which 
might  overlook  the  plaintiff's  premises;  and  that  they  might  pay  such  costs  and 
damages  as  the  Court  might  award,  and  the  costs  of  suit. 

The  plaintiff  was  the  lessee  of  a  house  No.  9,  Coopers  Row,  Allhallows, 
Fenchurch  Street,  for  seventeen  years'  lease  unexpired,  dated  in  March,  1861, 
from  St.  John's  College,  Oxford,  the  defendants  being  the  owners  and  occupiers 
of  large  buildings  eighty  feet  high  to  the  north  and  east,  that  is  at  the  back  of 
his  premises.  The  defendant's  premises  were  approached  by  an  archway  ten 
feet  six  inches  wide  under  part  of  the  plaintiff's  house,  and  for  more  than  twenty 
years  the  road  leading  backwards,  and  being  a  continuation  of  the  archway,  had 
not  been  built  upon  nor  obstructed  for  60  ft.  and  upwards.  Beyond  this  stood 
a  cottage  belonging  to  the  defendant  of  the  variable  height  of  21  to  26  ft.,  and 
by  the  side  oi  it,  and  opposite  to  the  back  of  the  rest  of  the  plaintiff's  house,  a 
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ware-room  24  ft.  high.    The  plaintilT's  house  was  generally  20  ft.  or  more 

distant  from  the  cottage  and  ware-room,  although  a  one-etohed  room  belonging 
to  him  approached  within  6  ft.  of  the  ware-room,  and  was  lighted  by  a  skylight. 
The  plaintiff  was  a  wine  merchant  and  picture  dealer,  and  the  bill  alleged  that 
the  light  obtained  through  the  skylight  of  the  one-storied  room  was  of  lai^e 
amount  and  essential  to  his  business,  and  that  he  and  his  predecessors  for 
twenty  years  had  enjoyed  free  access  of  light  and  air,  except  as  obstructed 
by  the  cottage  and  ware-room.  In  October,  1864,  the  defendants  pulled  down 
the  cottage,  and  began  to  erect  large  buildings,  which  completely  blocked  up 
the  road  beyond  and  being  a  continuation  of  the  archway,  and  touched  the  east 
wall  of  the  ware-room.  The  plaintiff  ascertained  that  the  intention  was  to  raise 
the  new  buildings  to  a  height  far  exceeding  the  old  ones,  and  Messrs.  Young  & 
Son,  his  solicitors  (by  liis  directionj,  on  the  22nd  October,  gave  the  defendants 
and  their  architect  notice  in  writing  requiring  them  not  to  raise  the  new  buildings 
so  as  to  obstruct  his  light,  and  threatening  proceedings  in  chancery.  On  the 
receipt  of  this  notice  the  building  operations  were  suspended,  but  on  the  15th 
May,  1865,  the  building  was  recommenced  and  carried  on  with  such  dispatch 
that  before  the  bill  could  be  filed  an  interim  order  for  the  injunction  obtained 
(which  was  done  immediately),  the  wall  was  raised  to  45  ft.,  and  the  defendants 
threatened  to  raise  it  to  the  height  of  70  ft. 

The  bill  then  charged  injury,  and  that  the  one-storied  show-room  would  be 
rendered  almost  useless,  and  prayed  for  an  injunction  and  damages.  Evidence 
was  produced  in  support  of  the  plaintiff's  case,  both  by  himself  and  his  under- 
tenants, a  sack  manufacturer  and  a  wine  merchant;  and  it  was  also  alleged 
that  an  old  gentleman  in  bad  health,  who  also  was  a  tenant,  had  been  obliged 
to  leave  in  consequence  of  the  building;  but  this  was  denied,  as  also  the 
obstruction  and  injury.  It  was  stated  that  the  defendant  had  purchased  the 
plaintiff's  premises,  and  that  a  railway  company  had  given  notice  to  take  the 
whole  property. 

Baily,  Q.C.,  and  Andrew  Thomson,  for  the  plaintiff. 

Qlasse,  Q.C.,  and  Cecil  Russell,  for  the  defendants. 

Cases  cited: — Durell  v.  Pritchard  (14  W.  E.  212);  laenberg  v.  East  India 
House  Estate  Company  (12  W.  R.  450);  Jackson  v.  The  Duke  of  Newcastle 
(12  W.  E.  1066);  Johnson  v.  Wyatt  (2  D.  J.S.  18;  12  W.  E.  234);  Clarke  v. 
Clark  (14  W.  E.  115);  Stokes  v.  City  Offices  Company  (2  H.  &  M.  650;  13  W.  B. 
537);  Lyon  v.  Dillimore  (14  W.  E.  511);  Curriers'  Company  v.  Corbett  (IS 
W.  E.  688);  Robson  v.  Whittingham  (14  W.  E.  291). 

May  8. — Kindersley,  V.C.  (after  stating  the  facts). — The  position  of  the 
plaintiff's  house  is  peculiar,  and  his  ancient  windows  look  out  into  the  archway, 

down  which  the  only  light  from  the  sky  comes,  that  is  a  atrip  from  the  zenith 
to  the  horizon;  and  I  do  not  propose  to  refer  to  any  other  windows;  but  there 
is  a  skylight  in  the  roof  sloping  south.  This  strip  of  sky  therefore  came  to  the 
windows  at  an  angle  of  about  twenty-seven  degrees  with  the  horizon,  and  that 
was  the  principal  light.  From  the  defendants'  proceedings  in  May,  1805,  it 
is  impossible  to  doubt  that  thoy  intended  to  get  the  building  completed  as  soon 
as  possible,  and  it  is  remarkable  that  they  chose  a  time  when  the  Courts  were 
not  sitting,  and  the  plaintiff  was  obliged  to  send  down  into  the  country  to  me 
to  get  an  interim  order,  and  they  thus  outstripped  the  plaintiff's  solicitor  and 
draftsman.  This  is  a  case  in  which,  it  appears  to  me,  supposing  there  is 
sufficient  injury,  the  Court  will  give  damages.  The  defendants'  new  building 
immediately  faces  the  passage  from  which  the  plaintiff's  windows  get  light, 
and  cuts  off  about  thirty  or  thirty-three  degrees,  and  the  proportion  which  that 
bears  to  the  total  area  of  sky  which  the  plaintiff  previously  had  it  is  difficult  to 
ascertain,  but  having  regard  to  the  measurement,  it  is  clear  that  it  doea 
materially  interfere  with  the  light  of  the  windows  and  the  skylight.  As  to 
the  evidence,  there  is,  as  usual,  a  conflict,  and  whether  the  plaintiff's  pictures 
would  be  better  or  worse  for  a  good  light  I  do  not  know;  but  he  swears  that; 
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the  light  is  materially  interfered  with.  Ab  to  their  invalid  lodger,  I  do  not 
think  it  is  established  that  he  left  in  consequence  of  the  diminution  of  light; 
nor  can  I  place  any  reliance  upon  the  scienti^c  evidence,  which  is  mere  discus- 
sion of  probabilities  d  priori.  But,  having  regard  to  the  evidence  and 
measurements,  I  think  the  plaintiff  is  entitled  to  a  declaration  that  he  ought 
to  be  compensated  by  damages,  with  the  usual  reference;  the  defendants  to 
pay  the  costs,  including  the  costs  of  the  motion. 


Wood,  V.C,  March  28,  24,  1866. 

THE  ATTORNEY-GENERAL  v.  THE  GREAT  WESTERN  RAILWAY 

COMPANY. 

14  W.  R.  726. 

Railway  Company — Deviation — Nuisance  to  the  pubUc. 

Railway. — Where  a  railway  company,  keeping  within  their  powers  of 
dentation,  deviate  from  their  deposited  plans  in  such  a  way  as  to  arouse  an 
apprehension,  which  was  not  aroused  by  the  deposited  plana,  that  great  inoon- 
tenience  and  risk  will  be  caused  to  the  public,  yet  they  uHll  not  be  restrained  by 
injunction  if  the  infoTmaiion  or  bill  against  ihem  does  not  charge  them  with 
capriciously  using  their  potvera  of  deviation,  and  if  no  evidence  is  given  to  show 
that,  granting  the  deviation,  the  line  could  be  constructed  in  such  a  way  as  to 
aUay  the  aroused  apprehension. 

Motion  for  decree. 

This  was  an  information  and  bill  against  the  Great  Western  Railway 
Company.  The  information  was  filed  at  the  relation  of  the  Clerk  to  the  Local 
Board  of  Health  for  the  hamlet  of  Smethwick,  in  the  parish  of  Harbome,  in 

the  county  of  Stafford;  and  the  bill  by  the  same  clerk  as  plaintiff.  The 
informant  and  plaintiff  prayed  that  the  defendants,  their  servants,  &c.,  might 
be  reatmined  from  constructing,  or  causing  or  permitting  to  be  constructed, 
a  certain  bridge  carrying  a  public  roadway  in  Smethwick,  called  Roebuck  Lane, 
over  their  railway  so  and  in  such  manner  that  the  level  of  the  said  Roebuck  Lane 
should  or  might  be  raised  more  than  four  feet  higher  than  its  former  level. 

Roebuck  Lane  was  one  of  the  principal  thoroughfares  of  Smethwick,  and 
was  also  the  main  thoroughfare  between  Smethwick  and  West  Bromwich.  A 
very  large  amount  of  traffic,  consisting  to  a  great  extent  of  waggons  carrying 
loads  of  ironwork  of  enormous  weight,  was  in  the  constant  habit  of  passing 
along  it. 

It  was  alleged  by  the  information  and  bill  that  the  result  of  the  construc- 
tktn  of  the  railway  in  the  manner  now  intended  by  the  defendants,  would  be 
senouB  inconvenience  and  risk  to  the  persons  engaged  in  the  traffic  along 
Boebuck  Lane,  in  consequence  of  the  fact  that  near  the  proposed  bridge  or 
viaduct  which  was  to  carry  Roebuck  Lane  over  the  railway,  Roebuck  Lane 
makes  a  considerable  curve,  and  then  passes  over  a  canal  by  a  narrow  and 
inconvenient  bridge.  Had  the  defendants  kept  to  their  deposited  plans  and 
sections,  the  incline  of  Roebuck  Lane  from  the  viaduct  would  have  terminated 
before  reaching  the  canal  bridge.  Now,  however,  the  canal  bridge  would  about 
bisect  the  incline,  and  serious  consequences  might  be  apprehended  from  the 
enormous  loads  of  iron,  Jkc,  having  to  go  down  and  make  a  sharp  turn  close  by 
the  canal  bridge. 

The  information  and  bill  contained  some  allegations,  which  his  Honour 
Uiougbt  were  not  proved,  as  to  au  express  agreement  between  the  local  board 
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and  the  defendants,  that  the  latter  were  not  to  raise  the  roadway  of  Roebuck 
Lane  more  than  four  feet  above  its  former  level. 

Amphlett,  Q.C.,  and  Eddis,  for  the  informant  and  plaintiff,  argued  that, 
admitting  that  the  defendants  had  power  to  do  the  acts  complained  of,  yet  they 
ought  to  be  compelled  to  construct  their  line  with  as  little  inconTenienoe  to 
the  public  as  possible.  They  cited  Manser  V.  Northern  and  Eastern  Counties 
Railway  Company  (2  B.  Cas.  380). 

Rolt,  Q.C.,  and  T.  Stevens,  for  the  defendants,  cited  The  Queen  v.  East 
and  West  India  Docks  and  BiTmingham  Junction  Railway  Company  (1  W,  K. 
409;  2  El.  &  Bl.  466),  and  Coats  v.  The  Clarence  Railway  Company  (1  B.  &  M. 
181). 

Wood,  V.C.,  said  that  there  was  nothing  in  the  information  and  bill  about 
the  company's  having  capriciously  used  or  exceeded  their  powers.  The 
Company  clearly  had  power  to  make  the  deviation,  which  they  said  caused 
them  to  raise  the  level  of  the  road.  There  was  no  e^ence  to  show  that  if  the 
deviation  was  made,  the  line  could  be  oonstructed  in  any  better  way  than  that 
proposed  by  the  company.  The  information  and  bill  must  be  dismissed  with 
costs. 


Wood.  V.C.,  April  21,  1861. 
In  re  KIEKBEIDE'8  TBUSTS. 
14  W.  R.  728;  L.  R.  2  Bq.  400;  16  L.  T.  51. 
See  Long  v.  Lane.  1885,  17  L.  R.  Ir.  11  (M.R.) :  1886.  17  L.  R.  Ir.  24  (C.  A.). 

Will — Construction — Changing  words. 

Will. — A  testator  bequeathed  personalty  in  trust  for  his  wife  for  life,  and 
after  her  death  to  be  divided  between  his  brothers  and  sisters;  and  he  declared 
that  in  any  case  any  or  either  of  his  brothers  or  sisters  should  die  in  his  Ufetime, 
and  before  they  should  have  received  any  benefit  from  the  bequest,  then  the 
share  of  him  or  her  so  dying  should  go  over. 

The  Court  refused  to  change  the  word  "  and  "  into  "or,"  but  held  the 
second  clause  of  the  declaration  to  be  explanatory  of  the  first. 

This  was  a  petition  under  the  Trustee  Act. 

James  Kirkbride,  by  his  will,  dated  January  14th,  1846,  bequeathed  his 
residuary  personalty  to  his  executors,  upon  trust  to  invest  and  pay  the  produce 
to  his  wife  Jane  Kirkbride  for  life,  and  after  her  death  upon  trust  to  pay  and 
divide  the  principal  unto  and  between  his  brothers,  Jonathan  Kirkbride,  John 
Kirkbride,  and  his  sisters,  Margaret  Cameron,  and  Mary  Liddle,  in  equal 
shares.  The  testator  then  proceeded  as  follows: — "  My  will  is,  that  in  case 
any  or  either  of  them  the  said  Jonathan  Kirkbride,  John  Kirkbride,  Margaret 
Cameron,  and  Martha  Liddle  shall  die  in  my  lifetime,  and  before  they  shall 
have  received  any  benefit  from  the  aforesaid  bequest,  Hk&n  the  share  of  him 
or  her  so  dying  shall  go  to  and  be  divided  equally  between  and  amongst  his  or 
her  respective  children,  if  more  than  one,  share  and  share  alike,  and  if  but  one 
then  to  such  one." 

The  testator  died  on  the  19th  of  August,  1852,  leaving  his  wife,  and  all  his 
said  brothers  and  sisters  him  surviving. 

The  testator's  brother  John  Kirkbride  was  the  only  one  of  the  legatees 
who  died  before  the  testator's  wife.  He  died  in  1854.  The  testator's  wife  died 
in  1868. 

After  the  death  of  the  testator's  wife,  the  executors,  having  realised  the 
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estate,  paid  the  shares  of  Jonathan  and  Martha  to  them  respectively,  and 
accounted  for  the  share  of  Margaret,  who  had  died  in  the  meantime,  with  her 
personal  representatives.  A  dispute  having  arisen  about  John's  share,  they  paid 
it  into  Court.  The  present  petition  was  presented  for  the  payment  of  such 
share. 

The  testator's  brother  John  left  seven  children,  four  sons  and  three 
daughters,  viz,  : — James  the  younger  (since  deceased),  Isaac,  John  the  younger, 
Wiiham,  Jane  wife  of  Richard  Highmoor,  Margaret  wife  of  John  Story,  and 
Elizabeth  Byers  (since  deceased). 

The  testator's  brother  John,  by  his  will,  left  his  residuary  personalty  to 
his  four  sons  in  equal  shares.  Isaac  and  John  the  younger  had  been  partaers 
in  business,  but  were  now  bankrupts. 

The  petition  was  presented  by  the  two  surviving  daughters  of  John  and 
their  husbands,  the  personal  representatives  of  the  deceased  daughter,  and 
Isaac;  and  it  prayed  that  the  fund  in  Court,  after  payment  thereout  of  costs, 
4c.,  might  be  divided  into  seven  equal  parts,  and  severally  paid  to  the  surviving 
children  of  John,  the  representatives  of  such  as  were  dead,  and  the  assignee 
of  the  two  bankrupts. 

Willcock,  Q.C.,  and  Brodnck,  for  the  petitioners,  contended  that  the 
testator  had  contemplated  more  contingencies  than  one,  viz. — (1)  the  death  of 
any  of  his  brothers  and  sisters  in  his  own  lifetime ;  and  (2)  the  death  of  any  of 
them  in  the  lifetime  of  the  tenant  for  life,  and,  therefore,  before  receiving  any 
benefit  from  the  bequest.  The  word  "  and,"  then,  must  be  read  "  or  "  in  the 
expression  "  die  in  my  lifetime  and  before  receiving,  &c."  If  the  literal  sense 
be  kept  to,  the  second  portion  of  the  sentence  would  be  silenced.  They  cited 
1  Jann.  on  Wills,  483 ;  Maberly  v.  Strode  (8  Ves.  450) ;  BeU  v.  Phyn  (7  Ves. 
458);  Mackenzie  v.  King  (12  Jur.  787). 

Babington  for  the  representatives  of  James  the  younger  and  William.  The 
second  clause  explains  the  first,  and  is  equivalent  to,  "  and  consequently  before 
receiving  any  benefit,  &c."  The  brothers  and  sisters  took  a  vested  interest, 
and,  therefore,  by  surviving  the  testator  only  they  would  receive  some  benefit, 
for  they  could  alien  their  reversions. 

Bagshawe  for  the  creditors'  assignee  of  Isaac  and  John  the  younger. — The 
Court  will  not  read  "  or  "  for  "  and  "  if  the  consequence  will  be  a  divesting  of 
a  vested  interest:  See  1  Jarm.  on  Wills,  484;  Day  v.  King  (Kay,  708).  If 
"  and  ' '  be  read  "  or, "  then  the  first  clause  of  the  sentence  is  reduced  to  silence. 

WUlcock,  Q.C.,  in  reply. 

Wood,  V.C.,  said  that  it  would  be  best  to  adhere  to  the  language  of  the 
will.  This  was,  however,  a  case  very  near  the  line  where  alterations  were 
made  to  suit  the  supposed  intention  of  the  testator.  It  had  been  urged  that 
"and  "  should  be  read  "or,"  because,  if  it  were  not,  then  the  second  clause 
<^  tile  sentence  would  be  identical  with  the  former.  But  if  "  and  "  were  read 
"or,"  then  besides  the  difficulty  arising  from  the  fact  that  the  operation  of 
changing  words  would  be  gone  through  for  the  purpose  of  divesting  a  vested 
Iftgacy,  further  difficulties  would  arise.  For  if  the  disjunctive  were  taken,  then 
the  second  clause  might  mean  either  (1)  dying  in  the  lifetime  of  the  tenant  for 
life,  or  if  it  be  taken  more  strictly,  (2)  dying  before  the  actual  receipt  of  the 
legacy.  That  the  latter  construction  should  be  the  right  one  was  against  Lord 
Thurlow's  condemnation  of  "an  immeasurable  intent."  If  the  former  were 
the  right  one  the  testator  oould  easily  have  described  it  aimpliciter.  The 
reasonable  construction  was  that  the  second  clause  explained  the  first.  If  the 
Court  did  change  '*  and  "  into  "  or  "  for  the  purpose  of  avoiding  the  surplusage 
arising  from  the  second  clause  of  the  sentence  being  silent,  there  would  then 
be  a  new  surplusage,  for  the  first  clause  would  be  silent.  And  if  the  Court  did 
make  the  change  it  would  then  place  itself  in  the  difficult  position  of  being 
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obliged  to  conjecture  the  mefining  of  the  words  "  before  they  shall  have 
received,"  Ac. 

There  must,  therefore,  be  a  declaration  that  the  legacy  to  John  vested  in 
him  absolutely  on  the  death  of  the  testator. 


Settlement — Construction — Intereat  upon  interest — Absence  of  esepreu 
power  to  accumulate. 

Trust  and  Trustee. — A  settlor  assigned  certain  mortgages  and  "  aU 
interest  thereon  then  due  and  payable,  and  thereafter  to  accrue  and  become  due 
and  payable  "  unto  trustees  for  the  equal  benefit  of  his  two  infant  grand- 
daughters. The  trusts  as  to  one  moiety  were  thai,  when  one  of  the 
grandd  lughiers  attained  twenty-one,  the  trustees  were  to  pay  the  rents, 
interest,  and  annual  produce  of  such  moiety  of  the  said  principal  moneys, 
interest,  and  securities  to  her  fpr  life;  the  moiety  after  her  death  to  be  in  trust 
for  her  children,  if  any.  There  was  no  express  provision  for  either  accumulation 
or  maintenance  during  the  granddaughter's  minority;  but  there  was  a  power  of 
maintenance  during  the  minority  of  her  possible  children.  In  default  of  children, 
after  her  decease  the  moiety  of  "  the  said  principal  sums,  securities,  and 
premises  "  was  to  go  over  to  the  petitioner. 

The  trustees  accumulated  and  invested  the  produce  of  her  moiety  during 
her  minority ;  and  after  she  had  attained  her  majority  they  paid  her  the  interest 
of  the  invested  accumulations,  together  with  thai  of  her  moiety  of  the  principal 
sums  until  her  death.    She  died  without  having  been  married. 

It  was  held  that  the  accumulated  sum  formed  part  of  the  principal  of  her 
moieiy,  and  icent  over  to  the  petitioner  under  the  trust  in  his  favour  declared 
in  the  settlement. 

This  was  a  petition  for  the  payment  of  a  sum  of  money  out  of  Court. 
The  facts  were  as  follows : — 

James  Manifold,  by  an  indenture  of  settlement,  dated  March  2nd.  1837. 
after  reciting  that  in  consideration  of  the  natural  love  and  affection  which  he 
had  for  his  two  granddaughters,  Ann  Orford  and  Elizabeth  Orford,  he  had 
determined  to  assign  the  several  principal  sums  of  money  then  due  and  owing 
to  him  upon  the  mortgages  and  securities  thereinafter  referred  to,  and  the 
interest  thereof,  unto  trustees  for  the  benefit  of  his  said  granddaughters,  assigned 
the  same  and  "  all  interest  then  due  and  payable,  and  thereafter  to  accrue  and 
become  due  and  payable  "  for  and  in  respect  of  the  said  sums  respectively,  and 
the  securities,  &c.,  unto  trustees,  upon  certain  trusts,  for  the  benefit  of  bis 
said  granddaughters. 

At  the  date  of  the  settlement  both  the  granddaughters  were  infants, 
Elizabeth  being  only  fifteen  years  of  age.  The  sum  in  court  arose  out  of 
Elizabeth's  share  of  the  trust  funds.  Her  share  being  settled  by  reference  to 
Ann's  share,  in  the  following  extract  from  the  trust  in  her  favour,  Ann's  name 
hns  been  changed  to  Elizabeth's.  The  words  of  the  material  part  of  the  trust 
were  as  follows: — "  Upon  trust  that  when  and  so  soon  as  the  said  Elisabeth 
Orford  shall  attain  the  age  of  twenty-one  years,  the  said  (trustees)  shall,  during 
the  Hfe  of  the  said  Elizabeth  Orford,  pay  one  moiety  of  the  rents,  interest,  and 
annual  produce  of  the  said  principal  moneys,  interest,  securities,  and  premises 
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into  the  hands  of  the  said  Elizabeth  Orford,  for  her  separate  use."  After  her 
death,  one  moiety  of  the  principal  was  to  be  in  trust  for  her  children  {if  any). 
Powers  of  maintenance  were  given  to  the  trustees,  after  her  death,  for  the 
benefit  of  her  children  during  their  minority ;  and  powers  of  advancement  out 
of  expectant  shares  were  given  to  them  during  her  life,  and  with  her  consent. 
In  default  of  children,  the  moiety,  described  in  this  provision  as  **  a  moiety 
of  the  said  principal  sums,  securities,  imd  premises,"  was  to  go  to  the  present 
petitioner.  The  latter,  who  was  one  of  the  original,  but  not  one  of  the  present, 
trustees  of  the  settlement,  afterwards  became  the  settlor's  sole  executor  and 
residuary  legatee. 

Nothing  was  said  in  the  settlement  about  the  application  of  the  produce 
of  ihe  moiety  of  the  trust  funds  during  Elizabeth's  minority.  Accordingly  the 
trustees,  who  entered  into  possession  of  the  settled  monies  immediately  after 
the  execution  of  the  settlement,  accumulated  such  produce  until,  on  Elizabeth's 
attaining  her  majority,  it  amounted  to  6001.  They  then  invested  that  sum,  and 
paid  the  interest  thereof  along  with  the  interest  of  a  moiety  of  the  principal, 
unto  Elizabeth  during  the  rest  of  her  life.  She  died,  without  having  been 
married,  in  1864,  at  the  age  of  forty-two,  having  made  a  will  and  appointed 
William  Orford  and  tlie  petitioner  her  executors.  The  petitioner  renounced 
probate,  and  the  will  was  proved  by  WiUiam  Orford  alone. 

William  Orford,  as  Elizabeth's  executor,  claimed  tiie  600L  as  having 
become  her  absolute  property  on  her  attaining  twenty-one.  The  petitioner 
claimed  to  be  entitled  to  it  either  in  his  own  right  under  the  settlement  or  as 
being  the  sole  personal  representative  of  the  settlor.  In  consequence  of  these 
rival  claims  the  present  trustees  of  the  settlement  paid  the  money  into  court, 
and  the  present  petition  was  presented. 

Freeling  for  the  petitioner. — The  sum  in  court  either  reverted  to  the  settlor, 
or  else  forms  part  of  the  principal  settled,  or  else  passed  to  Elizabeth.  The 
true  view^  is  that  it  forms  part  of  the  capital. 

Little  for  William  Orford. — The  sum  passed  to  Elizabeth.  There  was  no 
provision  made  by  the  settlement  for  accumulating,  and  the  trustees  were  not 
justified  by  it  in  accumulating  and  investing  at  all. 

Bardaivcll  for  the  trustees. 

Wood,  V.C,  said  tliat  he  thought  the  right  construction  was  that  the 
iJLTumulation  in  question  formed  u  portion  of  the  capital.  Mr.  Little's  remark 
that  there  was  no  power  in  the  settlement  for  accumulating  applied  with  greater 
force  to  tlie  absence  therefrom  of  a  power  of  maintenance  during  Elizabeth's 
minority,  especially  when  it  was  considered  that  there  was  such  a  power  for 
the  beiKifit  of  her  children  should  she  have  any.  Where  the  expression 
"  interest  upon  interest  "  was  found,  there  must,  at  all  events,  be  some  invest- 
ment which  was  not  provided  for.  The  only  question  was,  what  interest  was 
the  settlor  speaking  of  as  producing  other  interest?  W^as  it  only  the  interest 
accrued  due  at  the  date  of  the  deed?  Some  light  was  thrown  upon  that 
question  by  the  words  "  all  interest  now  due  and  payable  and  thereafter  to 
become  due  and  payable."  Nothing  was  directed  to  be  done  with  the  trust 
moneys  until  Elizabeth  attained  twenty-one,  when  the  interest  of  the  principal 
and  interest  was  to  be  paid  to  her.  Looking  back  to  see  what  interest  the 
settlor  was  speaking  of,  the  only  interest  found  was  interest  then  due  and 
thereafter  to  become  due.  He  must  hold,  therefore,  that  the  interest  which 
accrued  due  before  the  time  when  the  trustees  were  directed  to  pay  the  produce 
to  Elizabeth  became  part  of  the  principal.  The  gift  over  to  the  petitioner  being 
of  "the  principal  moneys,  securities,  and  premises,"  which  latter  word  was 
wide  enough  to  embrace  everything,  he  should  hold  that,  in  the  events  which 
had  occurred,  the  petitioner  was  entitled  to  the  sum  in  court  under  the  trust 
in  his  favour  declared  in  the  settlement. 
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AdminiatTation — Next  of  kin — Needless  opposition^CosU. 

Will. — The  Court  wiU  adhere  to  ita  usual  practice  in  granting  adminis- 
tration, unless  a  strong  case  is  shewn  against  its  doing  so. 

And  accordingly^  although  charges  of  intemperance  and  misconduct  were 
aUeged  against  the  eldest  male  next  of  fcin,  who  represented  the  majority  of 
interests,  and  who  was  the  prior  applicant,  the  Court  granted  administration 
to  him  in  preference  to  a  female  representative  of  the  deceased. 

Margaret  Perry,  of  Chorlton-upon-Medlock,  died  on  February  1,  1866, 
intestate,  a  widow  without  child  or  parent,  leaving  two  brothers,  Nehemiah 
and  William  Ellison,  the  elder  of  whom,  Nehemiah,  was  the  plaintiff  in.  t^is 
suit,  and  one  sister  Mary  Ann,  now  the  wife  of  the  defendant  William 
McCOTmick,  her  next  of  kin,  and  the  only  persons  entitled  to  her  persfxial 
estate. 

Affidavits  were  put  in  on  behaU  of  the  plaintiff,  stating  that  tiie  younger 
brother  William  was  desirous  that  his  elder  brother  Nehemiah,  rather  t^n 
his  sister  Mary  Ann  McCormick,  should  have  the  grant  of  letters  of  adminis- 
tration. That  the  deceased  had  in  her  lifetime  always  expressed  a  wish  that 
Nehemiah  Elhson  should  have  the  management  of  her  affairs  after  her  death. 
That  the  estate  consisted  principally  of  a  beerhouse  in  the  management  of 
which  the  plaintiff's  daughter,  Mary  Anne  Ellison,  had  assisted  the  deceased 
for  four  years  previous  to  her  death.  That  she  was  well  acquainted  with  the 
customers  and  the  requirements  of  the  house,  and  that  she  was  conducting  the 
business.  That  subsequent  to  the  death  of  the  intestate,  the  defendant  and 
his  wife  had  endeavoured  to  effect  the  removal  of  the  plaintiff's  daughter 
from  the  beerhouse.  That  the  defendant  had  in  the  first  instance  proposed  a 
joint  administration  with  the  plaintiff,  but  that,  on  that  being  objected  to,  he 
had  offered  to  consent  to  the  grant  being  made  to  the  plaintiff  alone,  on  the 
terms  that  the  plaintiff  should  give  him  a  promissory  note  for  71.,  payable  on 
demand. 

The  defendant's  affidavits  stated  that  the  plaintiff  was  a  person  of 
intemperate  habits,  and  that  he  would  be  likely  to  mismanage  the  property. 
These  charges  the  plaintiff  distinctly  denied,  and  stated  that  he  was  a  gate- 
keeper on  a  railway,  a  situation  which  he  could  not  have  retained  had  he  been 
any  other  than  a  sober  and  trustworthy  person. 

Spinks,  Dr.,  contended  that  the  grant  of  administration  should  be  made 
to  Nehemiah  Ellison  the  plaintiff,  the  elder  surviving  brother  of  the  deceased. 
The  Court  never  forces  a  joint  administration,  and  where  there  are  several 
next  of  kin  the  Court  inclines  to  make  the  grant  to  the  person  with  whom  the 
majority  of  parties  interested  are  desirous  of  entrusting  the  estate.  If  the 
interests  are  equal  the  elder  brother  will  be  preferred.  The  person  to  whom 
the  deceased  herself  gave  a  preference,  and  in  whom  she  had  greater  con- 
fidence, has  a  greater  claim:  Warwick  v.  OrevtlJe  (1  Phill.  123),  Coppin  v. 
Dillon  (4  Hagg.  361),  Budd  v.  Silver  (2  Phill.  115),  Napper  v.  Napper  (10  Jur. 
342).  A  son  has  been  preferred  to  a  married  daughter,  though  there  were 
affidavits  that  he  had  improperly  interfered  in  the  estate :  Chittenden  v.  Knight 
(2  Lee.  559). 

Littler,  contra,  for  the  defendant,  opposed  the  grant,  on  the  ground  that  the 
plaintiff  was  an  habitual  drunkard,  and  unfit  to  have  the  control  of  the  estate 
which  he  alleged  had  already  suffered  from  the  plaintiff's  mismanagement. 
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Sir  J.  F.  Wilde. — The  grant  of  administration  must  be  made  to  that 
perwHi  to  whom,  according  to  the  general  practice  of  this  Court,  it  naturally 
would  go.  The  plaintiff  has  a  right,  as  the  elder  brother  of  the  deceased ;  but 
that  alone  would  not  be  conclusive.  He  also  represents  the  majority  of 
interests;  and  lastly,  he  is  the  male,  whereas  the  party  opposing  is  the  female, 
representative  of  the  deceased.  On  all  grounds  he  is  shewn  to  be  the  person 
to  whom  the  Court  would  make  the  grant. 

It  is  much  to  be  deprecated  that  where  there  ia  a  person  who.  acoordmg  to 
the  usual  practice  of  this  Court,  is  entitled  to  administration,  there  should 
be  any  opposition  unless  a  strong  case  is  made  out  against  him.  Here  it  is 
alleged  that  the  plaintiff  is  a  drunkard,  and  I  should  consider  that  if  a  chaige 
of  habitual  drunkenness  were  established  against  him,  it  would  be  a  sufficient 
reason  to  justify  his  exclusion  from  the  grant.  Here,  however,  it  is  oath 
against  oaUi,  as  the  plaintiff  most  positively  denies  the  charge,  and  states,  in 
support  of  that  denial,  that  he  is  now,  and  has  been  for  some  time  past,  a 
gatekeeper  on  a  railway,  a  position  of  trust  and  responsibility,  which  he  reason- 
ably urges  would  not  be  confided  to  him  were  he  a  person  of  intemperate 
habite,  as  the  defendant  describes  him. 

AH  the  rest  of  the  case  is  immaterial.  It  wotild  be  monstrous  if,  when  a 
man  is  entitled  to  the  possession  of  goods  for  the  purposes  of  administration, 
the  other  parties  entitled  should,  by  their  own  acts,  throw  difficulties  in  his 
way  and  derange  the  conduct  of  the  business,  and  then  should  find  fault  with 
&e  way  in  which  it  was  carried  on,  and  comment  on  the  mismanagement 
which  they  themselves  had  caused. 

The  grant  must  go  to  the  pn'or  petena,  the  plaintiff  in  this  suit. 

Now,  with  regard  to  the  costs,  I  consider  that  the  opposition  was  needless 
and  frivolous,  and  I  therefore  give  costs  against  the  opposition.  It  would  be 
a  most  dangerous  precedent  were  I  not  to  do  so.  The  opposition  in  this  case 
was  not  with  the  object  of  getting  administration,  but  was  prompted  by  the 
expectation  that  the  plaintiff  would  thereby  be  forced  into  accepting  the  terms 
which  the  opposer  propounded  to  him. 

Administration  will  be  granted  to  the  plaintiff,  who  must  give  justifying 
security  to  the  amoimt  of  the  defendant's  share. 


Lords  Justices,  Feb.  28,  March  5.  April  20,  May  25,  1866. 

WAITE  V.  MOBLAND. 

14  W.  R.  746;  14  L.  T.  649;  12  Jur.  N.S.  763. 

WUl — Conaffttciion — "All  my  property,  brewery,  Ac." — Right  to  puTchaae 
ai  an  undervalue — Property  subject  to  a  mortgage. 

Will. — 8.,  who  carried  on  the  buaineaa  of  a  brewer,  by  a  codicil  to  her 
will,  directed  "  that  M.  do,  on  my  decease,  immediately  purchase  aU  my 
property,  brewery,  <tc.,  at  one-fourth  less  than  its  value,  with  the  proviso  only 
that  from  that  time  and  for  ever,  C.  receives  no  profit  from  the  business,  and 
hag  nothing  more  to  do  with  the  property  in  any  way  or  form  whatsoever." 
C.  had  formerly  been  in  partnership  with  S.  in  the  brewery  business.  Part  of 
the  property  of  the  testatrix  connected  with  the  brewery  was,  at  her  death, 
subject  to  a  mortgage: — Held,  upon  the  construction  of  the  codicil,  coupled 
ipi'th  the  facts  of  the  case,  that  M.  was  entitled  to  purchase  at  three-fourths 
of  its  value,  not  only  the  actual  brewery  and  the  propery  lying  wihin  its 
precincts,  hut  also  the  pubUc-houses  belonging  to  the  testatrix,  and  which  were 
held  by  her  for  the  purposes  of  her  trade,  the  tenants  thereof  being  bourtd  to 


Digitized  by  Google 


2924 


WAITE  V.  NORLAND. 


take  their  heer  from  her  brewery.  Held  also,  that  M.  woi  entitled  to  purckage 
the  equity  of  redemption  of  the  property  in  mortgage  at  three-fourtha  of  iti 
value,  and  then  to  take  the  property  subject  to  the  mortgage. 

This  was  an  appeal  by  the  defendant,  G.  B.  Morland,  from  the  order 
made  by  Vice-ChanceUor  Wood,  upon  the  further  consideration  of  this  cause. 
The  case  is  reported  on  the  hearing  hestore  the  Vice-ChanceUor  in  13  W.  B. 
063.*  In  addition  to  the  statement  of  facts  contained  in  that  report,  it  mav 
be  mentioned  that  the  testatrix,  in  the  year  1842,  purchased  from  the  trusteed 
of  her  father's  will  the  Abbey  Brewery,  at  Abingdon,  the  plant  of  the  brewery, 
some  cottages  within  its  precincts,  and  a  large  number  of  public -houses, 
partly  freehold,  partly  copyhold,  and  partly  leasehold,  which  were  attached  to 
the  brewery.  15,000i.,  part  of  the  purchase- money  for  this  property,  was 
secured  by  the  testatrix  to  the  trustees  of  her  father's  will,  by  a  mortgage  of 
the  freehold  and  copyhold  premises  comprised  in  the  purchase,  and  was  made 
payable  by  instalments.  6,666Z.  ISs.  4d.,  part  of  this  purchase-money,  was  I 
remaining  unpaid  at  the  time  of  the  death  of  the  testatrix.  The  testatrix, 
from  the  time  of  her  making  this  purchase,  until  the  time  of  her  death ,  carried 
on  the  business  of  the  brewery,  either  alone,  or  in  partnership  with  John 
Moses  Carter  (the  gentleman  referred  to  as  "  Mr.  Carter  "  in  tlie  former 
report).  In  the  years  1843  and  1844  the  testatrix  purchased  two  other  pubhc- 
houses,  and  in  the  year  1848  she  took  John  Moses  Carter  into  partnership  with 
her  in  the  brewery ;  and  an  agreement  dated  19th  of  October,  1848,  was  entered 
into  between  her  and  John  Moses  Carter.  In  the  schedule  to  this  agreement 
the  public-houses  from  the  father's  trustees,  and  the  two  public-houses 
purchased  by  the  testatrix  as  above  mentioned,  were  described  as 
belonging  to  the  brewery.  The  term  of  this  partnership  was  after- 
wards extended  by  a  memorandum  dated  the  13th  of  October,  1849. 
After  the  formation  of  this  partnership,  the  testatrix  purchased  another 
public-house,  and  from  that  time  the  firm,  during  its  continuance,  paid  her 
interest  at  5  per  cent,  upon  the  purchase -money  of  this  house,  in  addition  to 
a  sum  of  l,400r  per  annum,  provided  for  by  the  agreement.  The  partnership 
expired  on  the  11th  of  October,  1856,  and  after  that  date  the  testatrix 
purchased  several  other  public-houses.  All  the  public-houses  purchased  by 
the  testatrix  after  she  had  become  the  purchaser  of  the  brewery,  as  well 
those  purchased  before  as  those  purchased  after  the  formation  of  the  partner- 
ship, were  purchased  by  her  as  additions  to  the  brewery  premises,  and  with 
the  object  of  thereby  increasing  the  trade  or  business  of  the  brewery.  All 
these  public-houses,  as  well  as  those  which  the  testatrix  had  purchased  from 
the  trustees  of  her  father's  will,  were  always  employed  in  carrying  on  the 
business  of  the  brewery,  the  tenants  being  bound  by  their  agreements  to  take 
their  beer  from  that  establishment.  Many  of  the  leasehold  public-houses 
above  mentioned  were  held  by  the  testatrix  under  the  Corporation  of  Abingdon 
for  terms  of  twenty-one  years,  renewable  every  fourteen  years ;  and  about  the 
year  1860  the  testatrix  agreed  with  the  corporation  to  purchase  the  reversicHa 
of  these  houses,  and  since  the  death  of  the  testatrix,  this  agreement  was  | 
carried  into  effect  under  an  order  in  this  cause,  under  which  the  purchase-  I 
money  was  paid  out  of  the  personal  estate  of  the  testatrix,  without  prejudice 
to  any  question.  About  the  year  1856,  the  testatrix  agreed  with  Sir  G. 
Bowyer  to  take  a  lease  of  a  piece  of  land  and  to  build  a  public-house  thereon. 
This  public-house  was  afterwards  built  by  her,  but  no  written  agreement  was 
entered  into,  nor  had  any  lease  been  actually  granted.  ' 

BoK,  Q.C.,  J.  W.  Ckitty,  and  C.  H.  Blalte,  for  the  appellant. 

Giffard,  Q.C.,  Willcock,  Q.C.,  Eddis,  Berkeley,  and  Sivanaton,  for  the 
different  respondents. 

J.  W.  Chitiy,  in  reply.  i 

*  Bv  an  accidental  miaprint,  the  date  of  the  codicil  is  in  that  report  given  as  9(Hfa  Januair. 
1863;  it  ODght  to  be  1663.— W.  L.  C. 

! 
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April  20. — Turner,  L.J.,  after  stating  the  facts  of  the  case,  proceeded  as 
foUows: — The  £r8t  and  most  material  point  to  be  determined  upon  this  appeal 
is  whether  the  appellant  is  entitled  to  purchase  all  or  any  of  the  public-houses 

above  mentioned  at  three-fourths  of  their  value;  and  it  will  be  convenient 
first  to  consider  this  question  without  reference  to  the  purchase  by  the  testatrix 
from  the  Corporation  of  Abingdon,  or  to  her  agreement  with  Sir  G.  Bowyer. 
This  question  must  depend  upon  the  words  and  the  context  of  the  codicil. 
It  was  argued,  on  the  part  of  some  of  the  respondents,  that  no  certain 
meaning  can  be  collected  from  any  part  of  this  instrument,  and  that  the  whole 
of  it  ought  to  be  held  void  for  uncertainty.  But  some  part  of  the  instrument 
at  least  is  clear;  it  is  clear  that  the  brewery,  in  the  sense  of  the  place  m  which 
the  business  was  carried  on,  is  well  disposed  of  by  the  instrument;  and  the 
difficulty  of  determining  to  what  further  extent,  if  any,  the  instrument  was 
intended  to  operate,  cannot  make  the  instrument  void;  and  this  argument, 
therefore,  may  be  laid  out  of  the  case.  It  was  also  argued  for  the  appellant 
that  the  instrument  gave  him  the  right  to  purchase  the  whole  of  the  property 
of  the  testatrix  upon  the  stipulated  terms,  and  that  this  right  on  his  part  could 
not  be  aflfected  by  his  having  limited  his  claim  to  the  public-houses  in  question ; 
but  I  think  that  this  argument,  also,  cannot  be  maintained,  and  that  the 
li^t  of  purchase,  given  by  this  instrument,  was  intended  to  be,  and  was, 
limited,  and  not  universal.  To  hold  that  the  instrument  gave  the  right  to 
purchase  the  whole  property  upon  the  stipulated  terms  would,  as  it  seems  to 
me,  be  inconsistent  with  the  insertion  in  the  instrument  of  the  words 
"brewery,  &c.,"  and  with  the  whole  context  of  the  instrument.  The  question, 
then,  is,  what  was  the  limit  intended  by  this  instrument;  in  other  words,  what 
is  the  meaning  of  the  words  "  all  my  property,  brewery,  Ac,"  construed  in 
connection  with  the  context.  These  words,  no  doubt,  are  difficult  of  con- 
stniction,  but  it  is  to  be  observed  that  the  testatrix  was  evidently  dealing  with 
property  in  which  John  Moses  Carter  individually  had  had  some  interest,  and 
he  had  individually  had  no  interest  in  any  part  of  her  property  except  that 
part  of  it  which  was  employed  in  the  brewery.  It  is  to  be  observed,  too,  that 
the  purposes  of  this  instrument  were  twofold :  one,  to  exclude  John  Moses 
Carter;  the  other,  to  give  to  the  appellant.  These  circumstances  satisfy  my 
mind  that,  awkwardly  as  the  words  "all  my  property,  brewery,  &c.,"  stand 
in  point  of  collocation,  the  true  meaning  of  them  is,  "  all  my  brewery 
property."  It  must  be  admitted,  however,  that  this  conclusion  does  not 
HrboUy  solve  the  difficulty  of  the  case.  There  is  still  to  be  considered  the 
question  whether  these  public-houses  ought  to  be  considered  as  falling  within 
Uie  description  of  brewery  property,  and  I  think  that  they  ought  to  be  so 
ooQgidered.  I  think  so  for  several  reasons — ^First,  it  is  obvious  from  the  facts 
above  stated,  that  they  were  throughout  so  treated  and  considered  by  the 
testatrix.  Secondly,  I  am  satisfied  that,  having  regard  to  the  context  of  this 
instrument,  it  is  too  narrow  a  construction  of  the  word  "  brewery  "  to  treat  it 
as  applying  only  to  the  place  in  which  the  business  of  the  brewery  was  carried 
on.  The  context  seems  to  me  to  shew  that  the  word  "  brewery  "  in  this 
instrument  was  not  used  as  descriptive  of  locality,  but  was  used  as  extending 
and  referring  to  the  trade  or  business.  By  the  terms  of  the  instrument, 
J.  M.  Carter  was  to  receive  no  profit  from  the  business,  and  the  public-houses 
in  question  were  the  source  and  fountain  of  the  business.  Thirdly,  having 
r^id  to  the  two  purposes  of  this  instrument,  it  is,  I  think,  reasonable  to 
conclude  that  what  was  taken  away  from  J.  M.  Carter  was  intended  to  be 
fiven  to  the  appellant.  Apart,  therefore,  from  any  question  as  to  the  purchase 
from  the  Corporation  of  Abingdon,  and  as  to  the  agreement  with  Sir  G. 
Bowyer,  my  opinion  is  that  the  appellant  is  entitled  to^  purchase  all  these 
public-houses  at  three-fourths  of  their  value,  and  I  respectfully  dissent  from 
the  opinion  of  the  Vice-Chancellor  upon  this  point.  Then  how  does  the  case 
stand  as  to  the  two  last-mentioned  properties?  There  was,  as  I  understand, 
a  bmdii^  contract  by  t^e  testatrix,  in  her  lifetime,  with  the  Corporation  of 
Abingdcm  for  the  purchase  of  the  fee  of  the  public-houses  held  under  leases 
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from  them,  and  there  was  also,  as  1  think,  by  reason  of  the  expenditure  made 
by  the  testatrix,  a  contract  for  a  lease  binding  upon  Sir  G.  Bowyer,  upon  his 
admitting,  as  he  has  in  fact  done,  the  terms  on  which  the  lease  was  to  be 
granted;  and  I  think  that,  according  to  the  true  construction  of  this  codicil, 
the  appellant  was  entitled  to  purchase  upon  the  stipulated  terms,  whatever 
property  the  testatrix  had  in  connection  with  the  brewery.  It  seems  to  me, 
therefore,  that  he  is  entitled  to  purchase  these  public-houses  also  upon  those 
terms. 

In  the  course  of  the  ai^ument  before  us,  some  question  was  raised  on  the 
part  of  the  appellant  with  respect  to  the  mortgage  to  the  trustees  of  the 
father's  will;  but,  as  the  appellant  succeeds  wholly  upon  the  first  point,  I  do 
not  see  what  question  there  can  be  about  that  mortgage.  I  observe  that  the 
petition  of  appeal  also  raises  some  other  points,  but  nothing  was  said  upon 
those  points  in  the  course  of  the  ai^ument  before  us,  and,  if  necessary,  the 
case  must  be  further  spoken  to  upon  those  points.  Assuming  that  my  learned 
brother  agrees  with  me  in  the  conclusions  at  which  I  have  arrived,  this  <»der 
will  be  so  materially  altered,  that  minutes  should,  I  think,  be  prepared,  and 
the  case  spoken  to  upon  the  minutes. 

Knight-Bruce,  L.J.,  concurred. 

May  25. — This  case  now  came  on  upon  the  minutes  of  the  decree,  and 
was  argued  upon  the  question  how  the  mortgage  debt,  affecting  part  of  the 
property,  which  the  Court  held  that  Mr.  G.  B.  Morland  was  entitled  to 
purchase  at  three-fourths  of  its  value,  was  to  be  dealt  with. 

Bolt,  Q.C.,  Chitty,  and  C.  H.  Blake,  for  G.  B.  Morland.— The  will  was 
made  before  Locke  King's  Act,  and  therefore  the  mortgage  debt  ought  to  be 
paid  off  out  of  the  personal  estate  of  the  testatrix.  The  only  two  possible 
constructions  would  be  either  (1)  that  the  equity  of  redemption  should  be 
valued,  then  that  Mr.  Morland  should  pay  three-fourths  of  that  value,  and 
take  the  estate  subject  to  the  mortgage ;  (2)  that  the  mortgage  should  be  firsts 
paid  oflE  out  of  the  testatrix's  personal  estates,  and  then  that  Mr.  Morland 
should  pay  three-fourths  of  the  gross  value  of  the  property.  Suppose  the 
estate  were  worth  20,00OL,  and  the  mortgage  debt  upon  it  were  lO.OOOZ.  The 
equity  of  redemption  would  then  be  worth  lO.OOOL  If  the  first  be  the  true 
construction,  Morland  would  pay  7,5001.,  and  then  take  the  estate  subject  to 
a  debt  of  10,000Z.— that  is,  he  would  pay  17,500L  for  an  estate  worth  20,0001. 
But  if  the  second  be  the  true  construction,  then  the  mwtgage  being  paid  off. 
Mr.  Morland  would  have  to  pay  15,0001.  for  the  estate  worth  20,0001.  It  is 
clear  that  the  second  must  be  the  right  construction.  Mr.  Morland  is  in  the 
position  of  a  devisee  of  the  property  upon  condition;  viz.,  the  condition  of 
paying  three-fourths  of  its  value:  Earl  of  Radnor  v.  Shafts  (11  Ves.  448; 
Sugd.  Vend.  &  Purch.  (ed.  1889),  194). 

Willeock,  Q.C.,  Qiffard,  Q.C.,  Berkeley,  and  Eddia,  contrA.— The  debt 
was  not  a  personal  debt  of  the  testatrix.  There  is  no  covenant  to  pay  it  in 
the  conveyance  to  her.  The  devisee  ie  not  entitled  to  have  the  mortgage 
paid  off  out  of  the  personal  estate.  This  is  more  properly,  not  a  devise  of  the 
estate,  but  a  simple  right  to  purchase.  In  the  will  a  right  to  purchase  is 
given  to  the  trustees ;  in  the  codicil  a  right  ie  given  to  a  particular  trustee  to 
purchase  in  a  particular  manner.  He  stands  in  the  position  of  an  ordinary 
purchaser,  and  must  take  the  estate  subject  to  all  liabilities  affecting  it.  They 
cited  Scott  v.  Beecher  (5  Mad.  96). 

Bolt,  Q.C.,  in  reply. 

Turner,  L.J.,  said  that  it  was  impossible  to  say  clearly  what  the  testatrix 
meant.  The  impression,  however,  on  his  mind  was  that  Mr.  G.  B.  Morland 
was  intended  to  take  the  equity  of  redemption — that  is,  the  estate  as  it  stood. 
He  was  entitled  to  buy  the  equity  of  redemption  at  three-fourths  of  its  value. 
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Knioht-Brcce,  L.J. — ^The  good  sense  oi  the  case  is  so. 

As  to  the  property  purchased  by  the  Corporation  of  Abingdon, 

Their  Lordships  held  that  Mr.  G.  B.  Morland  was  entitled  to  purchase 
that  at  three-fourths  of  the  value  of  the  leasehold  interest,  in  addition  to 
three-fourths  of  the  sum  paid  by  the  testatrix  for  the  purchase  of  the 
reversion. 


Lords  Justices,  April  27,  June  1,  1866. 

Ex  parte  RICHAED80N. 

Be  MOSELEY  GREEN  COAL  AND  COKE  COMPANY  (LIMITED). 

14  W.  R.  749;  14  L.  T.  610;  12  Jur.  N.8.  517. 

Joint-Stock  CompaiUea  Acty  1866,  section  91 — Clerk  to  ofjteial  Uquidaior — 
Costa — Taxation . 

CoHPANT.  M. — The  certificate  of  the  taanng-matter  aa  to  the  coatt  of  a 
clerk  employed  by  an  of^cial  liquidator  under  eeciion  91  of  the  Joint-Stock 
Companies  Act,  1856,  is  subject  to  review  by  the  commiaaioner  in  bankruptcy, 
and  a  is  open  to  him  to  refer  the  reasonableness  of  such  costs  to  the  liquidator 
to  report  thereon,  notwithstanding  the  fact  that  the  taxation  of  those  coata 
took  place  in  the  presence  of  the  liquidator's  aolicitora. 

Semble.  a  report  of  the  liquidator  in  auch  a  caae  would  not  be  binding 

upon  the  commissioner. 

The  above  company  was  formed  under  the  Joint-Stock  Companies  Act  of 
1856,  and  was  being  wound  up.  The  official  liquidator  of  the  company 
employed  a  clerk  of  the  name  of  Hutton,  in  the  business  of  the  winding-up. 
Hutton  afterwards  sent  in  a  bill  of  costs  for  the  work  done  by  him.  This  bill 
was  referred  to  the  taxing-master  in  bankruptcy  for  taxation,  and  he,  on  the 
30th  June,  1864,  taxed  it  at  2191.  28.  Hutton  afterwards  got  into  difficulties, 
and  made  an  assignment  of  his  property  for  the  benefit  of  his  creditors,  to 
Richardson,  the  present  applicant.  Richardson  applied  to  the  official  liquidator 
for  payment  of  the  above  sum,  who  objected  that  the  charges  were  exorbitant, 
and  refused  to  pay  the  amount,  but  offered  to  pay  501.  as  a  sufficient  sum. 
Richardson  then  applied  to  Commissioner  Goulbum,  and  he  made  the  order 
now  complained  of,  referring  the  matter  back  to  the  liquidator,  for  him  to 
report  whether  the  amount  charged  was  reasonable.  From  this  order 
Richardson  now  appealed. 

De  Gex,  Q.C.,  and  Reed,  for  the  appellant,  referred  to  section  91  of  the 
Joint-Stock  Companies  Act,  1866,  19  A  20  Vict.  c.  47.  The  Court  always  acts 
by  its  officer  the  taxing-master.  At  any  rate  it  was  wrong  to  refer  the  matter 
l»ck  to  the  person  liable  to  pay  tJtie  sum  in  question.  The  bill  was  taxed  in 
the  presence  of  the  liquidator's  solicitors,  and  no  complaint  was  made  then. 
They  cited  AlaOp  v.  Lord  Oxford  (1  M.  &  K.  564). 

Bagley,  for  the  respondent,  the  liquidator. — The  reference  was  only  to  the 
commissioner's  own  officer,  for  him  to  report  in  writing.  Under  section  91, 
the  commissioner  himself  only  has  power  to  make  a  final  order. 

TunNBR,  L.J.,  said  that  he  thought  the  right  course  would  be  for  this 
appeal  to  stand  over.  It  had  been  assumed  in  the  aigument  for  the  appellant 
that  the  commissioner  must  be  guided  entirely  by  what  the  liquidator  might 
report.  He,  however,  did  not  so  understand  ^e  order.  When  the  liquidator 
had  made  his  report  it  would  be  open  to  the  commissioner  to  act  upon  it, 
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or  not  to  act  upon  it,  as  he  should  thiuk  fit.  He  could  not  say  that  the 
commissioner  was  not  authorised  to  consult  his  own  officer  to  guide  him  in  the 
view  which  he  should  take  in  the  matter.  The  taxing-master's  certificate  must 
be  subject  to  the  review  of  the  Court  itself.  When  the  commiBsioDer  had 
oome  to  a  final  decision,  the  matter  could,  if  necessary,  be  mentioned  here 
again. 

Kni  ght-Bruce,  L.J.,  said  that  he  should  have  been  in  favour  of  dis- 
charging the  commissioner's  order;  but,  as  his  learned  brother  did  not  agree 
with  him,  this  could  not  be  done.  He  did  not,  therefore,  see  any  advantage 
in  dissenting  from  the  course  proposed  by  his  learned  brother. 

Turner,  L.J.,  said  that  he,  too,  should  have  been  in  favour  of  diachaiging 
the  order,  if  he  had  thought  that  the  commissioner  was  bound  to  act  upon  the 
report  of  his  own  officer. 

Appeal  to  stand  over,  with  liberty  to  apply. 


RoMiLLY,  M.E.,  April  25,  1866. 
LAWRANCE  v.  BELL. 
14  W.  R.  753. 

Covenant  fo  pay  annuity — Assignee  of  covenantee — Set  off — Right  oj 

covenantee  to  proceed  in  equity. 

Annuity. — A  person  entitled  to  an  annuity  under  a  deed  assigned  the 
annuity.  The  assignee  filed  a  bill  to  recover  some  arrears  of  the  annuity,  the 
defendant,  the  covenanter,  filed  an  affidavit  stating  that  he  had  claims  againsi 
the  original  covenantee  more  than  the  amount  claimed  by  the  bUl: — Held, 
that  the  defendant  had,  by  his  affidavit,  precluded  himself  from  raising  the 
point  that  the  plaintiff's  demand  was  merely  legal,  and  that  the  plaintiff  woi 
entitled  to  proceed  in  equity,  but  that  the  defendant  might  set  off  any  sumt 
bon&  fide  advanced  or  paid  on  account  of  the  annutti/  previous  to  the  notice  of 
assignment. 

This  was  a  suit  by  the  assignee  of  a  certain  indenture  made  between  the 
defendant  and  one  Mr.  Lawrance,  securing  to  the  said  Mr.  Lawrance  an 
annuity  of  2001.,  for  arrears  due  in  respect  of  the  annuity.  The  defendant, 
in  consideration  of  the  said  Mr.  Lawrance  appointing  him  his  deputy  in  certain  i 
offices  held  by  him,  and  allowing  him  to  receive  the  emolument  derivable  from 
such  offices,  and  as  in  consideration  of  the  plaintiff  advancing  to  him  a  sum  of 
money  and  giving  up  to  him  the  occupation  of  the  offices  occupied  by 
Mr.  Lawrance  as  a  solicitor,  and  assigning  to  him  the  lease  thereof,  covenanted 
to  pay  the  said  Mr.  Lawrance  an  annuity  of  200/.  a-year. 

Baggallay,  Q.C.,  and  E.  Cook,  for  the  plaintiff. 

Freeman,  for  the  defendant. — This  is  a  purely  legal  demand  and  cannot 
be  the  subject  of  a  suit  in  equity.  There  is  no  allegation  or  evidence  that  the 
covenantee  in  the  indenture  securing  the  annuity  refuses  to  allow  the  plaintiff 
to  sue  in  his  name  in  an  action  at  law;  he  has,  in  fact,  made  an  affidavit  on 
behalf  of  the  plaintiff :  Hammond  v.  Messenger  (9  Sim.  327),  Keys  v.  Williams  ' 
(8  Y.  A  C.  462),  CaioT  v.  Burke  (1  Br.  0.  C.  484). 

Lord  Romilly,  M.R. — The  defendant  has  precluded  himself  from  raising 
any  such  defence ;  by  his  affidavit  he  shows  that  the  plaintiff  cannot  proceed 
at  law.    He  alleges  that  he  has  made  certain  payments  on  behalf  of  Lawrance 
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which  he  has  a  right  to  set  off  against  any  money  due  in  respect  of  the 
annuity,  and  disputes  ti^e  fact  of  anything  bemg  due.  The  plaintiff  hu  a 
r^t  to  have  the  benefit  of  the  oovenant.  The  defendant  may  set  off  payments 
made  by  him  by  way  of  advance  of  the  annuity  at  Lawrance's  request  between 
the  date  of  the  indenture  and  his  having  notice  of  the  assignment. 


EoMiLLY,  M.R.,  May  25,  26,  28,  1866. 

LOBD  KENSINGTON  c.  METROPOLITAN  RAILWAT  COMPANY. 
WILLIAMS  V.  THE  METROPOLITAN  RAILWAY  COMPANY. 

14  W.  R.  754. 

Railway  company  —  Contraetor  —  PoBteanon  —  Purehase-money  —  Offer  to 

eompromite — Costs . 

Compulsory  Purchase. — Two  companies  employed  the  same  solicitor  and 
contraotor: — Held,  that  it  is  no  defence  to  a  suit  against  one  of  the  companies 
for  acta  done  by  the  aontraetor  upon  the  land  purchased  by  that  company^ 
thai  the  acts  complained  of  were  done  by  him  in  his  capacity  of  contractor  for 
iks  other  company. 

An  injunction  was  sought  to  restrain  a  railway  company  from  entering  on 
land  before  payment  of  the  purchase -money.  They  remained  in  possession 
ikne  mimthSf  and  then  paid  the  purchase-money: — Held,  that  they  must  pay 
the  costs  of  the  suit. 

Costs. — In  a  suit  in  which  the  plaintiffs  ultimately  succeeded,  an  offer 
had  been  made  by  the  defendants  to  submit  to  a  decree,  on  the  basis  of  each 
party  paying  their  own  costs,  which  was  simply  refused: — Held,  that  each 
party  must  pay  the  costs  subsequent  to  the  offer,  for  it  was  open  to  the 
plaintiffs  to  propose  to  vary  the  ierma  offered  by  adding  a  provision  for  iha 
payment  of  oosts  by  the  defendants. 

The  bills  in  these  suits  were  filed  to  obtain  an  injunction  to  restrain  the 
defendants  from  entering  upon  some  land  belonging  to  Lord  Kensington,  of 
which  the  plaintiff  in  the  second  suit  was  the  occupying  tenant. 

The  District  Railway  Company  had  purchased  from  Lord  Kensington,  ior 
the  sum  of  75,000!.,  a  piece  of  land  adjoining  that  in  question  in  the  present 
suite.  The  Metropolitan  Company  had  agreed  to  purchase  from  Lord 
Kensington  the  property  in  question  for  the  sum  of  27,0001.,  and  as  iar  as  he 
was  concerned,  they  only  needed  to  deposit  the  purchase -moaey  in  order  to 
entitle  them  to  possession. 

Messrs.  Burchell  were  the  solicitors,  and  Messrs.  Peto  &  Co.  the  con- 
tractors for  both  railway  companies.  The  District  Company  deposited  their 
purchase-money,  and  Messrs.  Burchell  wrote  to  the  contractors  directing  them 
to  enter  upon  the  land  for  the  purpose  of  constructing  the  railway.  Upon 
this,  on  the  13th  of  October,  1865,  the  contractors  took  possession,  not  only  of 
the  land  sold  to  the  District  Company,  but  also  of  that  sold  to  the  Metropolitan 
Company.  This  entry,  as  far  as  the  Metropolitan  Company  was  concerned, 
was  stated  by  Messrs.  Burchell  to  have  been  a  mistake ;  but  as  the  contractors 
still  remained  in  pomession,  without  depositing  the  purchase-money  due  to 
Lord  Kensington,  or  purchasing  the  interest  of  the  plaintiff  Williams  therein, 
the  plaintiffs,  on  the  9th  of  November,  1865,  filed  their  bills  for  injunction,  as 
above  stated. 

On  the  16th  November,  1865,  motions  for  injunction  were  made,  and  were 
turned  into  motions  for  decree  on  an  undertaUng  by  the  defendants  not  to 
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enter.  They  continued,  however,  in  possession  till  the  mcmth  of  January, 
1866^  when  they  deposited  Lord  Kensington's  puxchase-nxmey,  and  made  an 
arrangement  with  the  plaintiff  Williams. 

On  the  28th  of  February,  1866,  they  proposed  to  settle  the  suits  on  the 
basis  of  each  party  paying  his  own  costs,  to  which  the  plaintiffs  declined  to 
accede. 

The  causes  now  came  on  for  hearing. 

Selwyn,  Q.C.,  and  Eddis,  for  the  plaintiffB. — The  defendants  were  not 
entitled  to  possession  till  payment  of  the  purchase-money.  They  had, 
however,  entered  and  carried  on  the  works  of  the  railway  three  months  before 
payment,  by  this  means  gaining  three  months'  use  of  the  land. 

Jessel,  Q.C.,  and  BoviU,  for  the  defendant. — The  entry  was  entirely  an 
accident,  and  was  wholly  the  fault  of  the  contractors.  The  contractors  ought 
to  have  been  made  parties.  The  acts  of  the  contractors  do  not  bind  the 
company,  except  by  express  authority.  The  letter  authorising  the  entry  is 
headed  "  Re  District  Company."  The  acts  of  the  solicitors  and  contractors 
were  done  solely  in  their  capacity  of  solicitors  and  contractors  for  the  Disteict 
Oompany.  They  cited  Reedie  v.  The  London  and  North-Westem  BaUtDoy 
Company  (4  Exch.  244),  and  Allen  v.  Hayward  (7  Q.B.  960). 

Lord  Bohilly,  M.B. — ^The  distinction  between  the  contractors  as  con- 
tractors for  the  different  companies  is  untenable.  The  only  question  will  be 
whether  the  plaintiffs  are  entitled  to  costs. 

Selwyn,  Q.C.,  in  reply. — Everything  done  upon  the  land  must  have  been 
done  for  the  benefit  of  the  MetropoUtan  Company.  The  District  Company 
could  not  possibly  have  had  any  business  there. 

May  28. — ^Lord  Romilly,  M.R. — The  plaintiff  in  the  first  suit  agreed  to 
seU  six  acres  of  land  for  27,000!.  PosseBsion  was  not  to  be  taken  till  the 
money  was  paid.  Messrs.  Peto,  however,  entered  into  possession  on  the  24th 
of  October,  1865,  and  began  to  dig  for  the  purpose  of  carrying  on  their  w<»-ks. 
On  the  Slst  of  October  the  plaintiffs'  solicitor  wrote  to  Messrs.  Burchell, 
Informing  them  of  the  entry.  Messrs.  Burchell,  in  reply,  stated  that  the 
entry  was  not  by  their  authority,  but  did  not  inform  the  plaintiffs'  solicitor 
that  they  had  directed  Messrs.  Feto  to  retire  from  the  land,  and  when 
they  did  so  direct  them  Messrs.  Peto  disregarded  the  notice,  and  continued 
in  occupation.  Accordingly,  on  the  3rd  of  November,  the  plaintiffs  filed  their 
bills,  i  am  of  opinion  that  the  conduct  of  the  defendants  was  such  as  to 
mystify  and  mislead  the  plaintiffs.  The  defendants  rely  on  the  fact  that  the 
contractors  entered  without  the  authority  of  the  Metropolitan  Compnny. 
Messrs-  Peto,  however,  remained  in  possession  of  the  property  for  three 
months  before  the  purchase-money  was  paid,  and  when  Messrs.  Biurchell  sent 
notice  to  the  contractors  to  withdraw,  they  did  not  specify  the  land  ftoiD 
which  they  were  to  withdraw,  and  the  contractors  remained  in  possession,  and 
now  seek  to  shelter  themselves  by  saying  that  it  was  a  mistake.  They 
attempted  also  to  raise  a  question,  which  they  afterwards  abandoned,  as  to  the 
identity  of  the  land.  If  this  question  had  not  been  raised,  and  the  solicitors 
had  really  endeavoiu-ed  to  make  Messrs.  Peto  withdraw,  they  might  have 
raised  their  defence  more  properly. 

I  am  of  opinion  that  the  defendants,  have  been  in  the  wrong,  and  must  pay 
all  the  costs  up  to  the  28th  of  February,  1866.  If  they  had  then  made  an 
offer  to  settle  and  pay  all  the  costs,  I  should  have  given  them  costs  now,  but 
their  offer  only  extended  to  the  payment  of  their  own  costs.  I  think,  however, 
that  the  plaintiff  might  have  suggested  the  condition  of  payment  of  all  tthe 
costs  by  the  defendant.  I  am  of  opinitxi  that  I  can  give  no  costs  after  that 
day. 

Li  WUUama*  oate  there  wiU  be  no  oosts  at  all. 
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BoxiLLY.  M.B.,  May  28.  1860. 
COOFEB  V.  MACDONALD. 
14  W,  B.  755. 

Power  io  appoint  new  truateeB — Truatees  appointed  by  the  Court. 

Trdst  and  Trustee. — A  power  to  appoint  new  trustees  was  to  the 
tuTvivoTs  and  survivor.  Trustees  had,  on  a  former  occasion,  been  appointed 
by  the  Court: — Held,  thai  the  power  waa  gone,  and  new  truaiees  must  be 
appointed  by  the  Court. 

Tim  was  an  application  for  the  appointment  of  new  trustees  of  a  will. 
The  will  contained  a  power  for  t^e  surviTors  and  survivor  of  the  trustees 

therein  named,  their  or  his  assigns,  to  appoint  new  trustees  (subject  to  certain 
conseatB  not  material  to  the  question  raised),  the  original  number  being  three. 
New  trustees  had  been  appointed  by  the  Court  on  a  former  occasion.  There 
vere  now  two  of  these  last  trustees,  and  the  question  was  whether  a  new 
trustee  should  be  appointed  by  them  or  by  the  Court,  or  whether  no  new 
trustee  at  all  should  be  appointed. 

Bouthgate,  Q.C.,  Selwyn,  Q.C.,  BaggaUay,  Q.G.,  Beavan,  Everett,  and 
Speed,  appeared  for  the  various  parfetee. 

Lord  Bohilly,  M.B. — ^The  power  was  to  the  survivors  and  survivor  of 
the  trustees  under  the  will.  The  present  trustees  are  not  appointed  under 
this  power,  and  therefore  they  are  not  donees  thereof,  and  the  power  is  gone. 

The  petition  will  be  adjourned  to  chambers,  with  a  directitm  to  appoint 
new  trustees. 


KiHDZRSLEY,  V.C.,  May  35,  28,  29,  1866. 
Be  THE  ST.  DAVID'S  GOLD  MIKING  COMPANY  (LIMITED). 

14  W.  E.  755;  14  L.  T.  629. 

See  Companies  (Gcmsolidation)  Act.  1908  (8  Edw.  VII.,  c.  69),  ss.  198,  199, 
300. 

Voluntary  winding-up— Companies  Act,  1862  (25  <£  26  Viet.  c.  69),  aa.  188, 
147,  148. 

CoupANY.  M.— Tfce  Court  will  not,  at  the  instance  of  shareholders, 
interfere  where  a  company  is  being  wound  up  voluntarily,  and  order  a  winding- 
up  under  supervision,  except  where  the  resolution  determining  on  the  voluntary 
winding-up  has  been  obtained  by  fraud  or  undue  overbearing. 

The  mere  fact  of  some  dissentient  shareholders  making  charges  against 
the  liquidators  under  a  voluntary  winding-up  is  not  sufficient  ground  for 
interference. 

Semble,  the  affidavit  prescribed  by  the  iih  Qen,  Ord.  under  the  Act  ia  in 
dl  eaaea  neceaaary,  but  not,  therefore,  in  all  coses  aufficient. 

This  was  a  petition  praying  that  this  company,  then  in  course  of  a 
voluntary  winding-up,  might  be  ordered  to  be  wound  up  xmder  the  supervision 
of  the  Cotirt;  and  that  some  proper  persons  might  be  appointed  liquidators, 
either  in  substitution  for,  or  to  act  jointly  with,  the  existing  liquidators. 

The  material  facts  were  briefly  as  foUows : — 

In  1862  one  Searby  obtained  a  mining  lease  of  a  lai^e  tract  of  land  in  the 
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vicinity  of  the  weU-known  Vigra  and  Clogau  gold  mine,  near  Dolgelly,  and  in 
September,  1862,  tiie  present  company  was  formed,  with  a  nominal  capital  of 
lOO.OOOL,  in  40,000  shares  of  21.  lOs.  each,  for  the  purpose  of  purchasing  and 
working  the  grant.  Messrs.  C.  H.  Maude  and  E.  J.  Bridell,  the  petitioners, 
were  two  of  the  first  board  of  directors.  The  purchase  was  made  of  Searbj 
at  the  price  of  25,0001.,  half  in  shares.  In  1863  the  directors  made  a  further 
purchase  from  one  Wright,  of  the  right  to  wash  for  gold  the  alluvial  deposit 
of  the  river  Mawddach,  at  the  price  of  2,5001.  They  issued  a  further 
prospectus  stating  this  arrangement,  and  that  a  considerable  gain  was 
anticipated  as  the  result;  and  an  allotment  took  place  of  such  shares  as  had 
not  hitherto  been  taken  up.  No  gold  was  ever  discovered  to  any  amount 
worth  mentioning  either  by  mining  or  washing,  and  after  awhile  the  share- 
holders became  dissatisfied  with  the  prospects  of  the  concern.  (It  was  stated 
that  gold  dust  had  been  introduced  by  some  of  the  employes  on  the  mine  into 
such  specimens  of  the  river  mud  as  were  selected  for  testing,  thus  raisiiig 
expectanoies  of  gold  where  none  in  reality  existed).  And  at  s  general  meeting 
of  the  company  a  resolution  passed  in  favour  of  filing  a  bill  in  equity  against 
Searby  and  Wright,  which  was  subsequently  done.  In  August,  1864,  took 
place  the  second  general  meeting  of  the  company,  at  which  much  dissatisfac- 
tion was  expressed  at  the  conduct  of  the  directors  (the  petition  stated  that  an 
attack  was  made  on  the  directors  by  the  respondents),  and  several  alterations 
were  made  in  the  directory.  The  petitioners  also  impugned  the  legality  of 
this  meeting,  alleging  that  necessary  formalities  were  not  complied  with.  Id 
November,  1864,  an  extraordinary  general  meeting  was  held,  at  which  Messrs. 
E.  Pearson,  F.  H.  Beane,  and  A.  Bathurst,  the  respondents,  were  appointed 
sole  directors  (Messrs.  Maude  and  Bridell,  the  petitioners,  had  previously 
retired).  Shortly  after  this  a  Mr.  Petherick,  who  had  been  commissioned  by 
the  former  directors  to  report  on  the  prospects  of  the  mine,  sent  in  an  unfavour- 
able report,  and  soon  afterwards  a  Mr.  Deane,  employed  on  the  Vigra  and 
Clogau  mine,  who  had  been  engaged  by  the  former  directors  to  test  specimens 
of  the  river  mud,  and  who  had  reported  favourably  thereon,  also  sent  in  an 
unfavourable  report.  A  requisition  was  now  got  up  by  Maude  and  forwarded 
to  the  directors,  requiring  them  to  convene  an  extracffdinary  general  meeting, 
to  consider  the  position  and  management  of  the  company,  and  take  the 
necessary  steps.  The  directors  (respondents)  then  convened  an  extraordinary 
general  meeting  to  consider  the  past  and  present  management  of  the  company, 
and  appoint  a  committee  of  investigation.  This  meeting  took  place  on 
May  30th,  1865,  and  a  committee  of  investigation  was  appointed,  but  the 
fitness  of  the  members  composing  it  was  impugned  by  the  petitioners.  On 
the  Srd  of  August,  1865,  this  committee  made  their  report,  unfavourable  in 
some  respects  to  the  respondents,  but  exonerating  them  in  the  main  from 
any  imputation  of  mismanagement.  Another  extraordinary  general  meeting 
took  place  on  December  19th,  1865,  at  which  it  was  resolved  that  the  company 
should  be  wound  up  voluntorily,  and  the  respondents  should  be  appointed 
liquidators.  This  resoluticHi  was  subsequently  confirmed  by  another  meeting 
held  in  January,  1866. 

The  principal  charges  made  by  the  petitioners  against  the  respondents 
were — 

1 .  That  the  appointment  of  the  respondents  as  directors  had  been  obtained 
by  improper  means. 

2.  That  the  respondents  had  made  improper  appropriations  of  the  com- 
pany's money  for  their  own  remuneration. 

3.  That  they  had  not  prosecuted  the  workmg  of  the  undertaking. 

4.  That  they  had  plunged  the  company  into  ruinous  and  unwarrantable 
litigation. 

5.  That  their  appointment  as  liquidators  was  improper,  and  improperly 
obtained. 

Fart  of  the  allegations  of  the  petitioners  were  not  verified  otiierwioe  thaa  bj- 
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the  ordinal^  affidavit  in  support  of  the  petition;  some  discusfiion  took  place 
on  this  point,  and  his  Honour  intimated  an  opinim  that  the  meaning  of  ike 
4th  Consolidated  Order  under  the  Act  was  that  such  an  affidavit  was  alwajs 
neoessary,  but  not  that  it  was  in  all  cases  necessarily  sufficient. 

Glaase,  Q.C.,  and  C.  F.  Randolph,  for  the  petitdoners,  and  J.  Pearson  for 
several  other  shareholders,  in  support,  urged  that  the  individuals  whose 
conduct  as  directors  would  have  to  be  investigated,  ought  not,  as  liquidators, 
to  have  the  carriage  of  the  winding-up.  They  were  willing  to  waive  the 
removal  of  the  present  liquidators,  or  even  any  addition  to  tiieir  number,  if 
they  could  only  obtain  the  supervision  of  the  Court,  and  contended  that,  at 
any  rate,  they  were  entitled,  on  the  strength  of  the  London  Mercantile 
Discount  Company  (1  L.  R.  Eq.  277;  1  W.  R.  219),  to  have  the  petition  stand 
over  imtil  a  meeting  of  the  shareholders  could  be  held. 

Baily,  Q.G.,  and  Bagakawe,  for  the  respondents. 

Re  Bank  of  Gibraltar  and  Malta  (1  L.  E.  Ap.  69;  14  W.  E.  69),  and  Re 
NoTthumbedand  and  Durham  Banking  Company  (2  De  Or.  &  J.  508;  6  W.  R. 
527),  were  also  cited. 

KiNDERSLEY,  V.C.,  Said  that  but  for  the  fact  that  the  respondents,  the 
present  Hquidators,  were,  at  the  date  of  the  resolution  appointing  them  such, 
the  sole  directors,  he  could  not  have  entertained  the  application  at  all;  he 
then  proceeded  to  weigh  the  effect  of  this  consideration  in  the  present  case. 

After  recapitulating  the  facts,  his  Honour  remarked  that  the  conduct  of 
the  respondents  had  been  fully  investigated  by  a  regularly  appointed  committee 
of  investigation,  and  there  was  no  reason  for  doubting  the  honesty  of  this 
report,  which  tallied  with  the  evidence  before  the  Court ;  and  an  additional 
probability  of  its  truth  arose  from  the  fact  that,  as  stated  by  the  petition,  it 
was  in  some  respects  unfavourable  to  the  respondents.  After  this  a  perfectly 
regular  meeting  had  resolved  on  a  voluntary  winding-up,  and  after  their 
conduct  had  undergone  a  minute  investigation  by  the  committee  appointed  for 
that  purpose,  the  respondents  had  been  appointed  hquidators  at  an  extra- 
ordinary general  meeting,  and,  as  required  by  law,  the  resolution  so  appointing 
them  had  been  ocmfirmed  by  a  subsequent  meeting.  There  had  thus  been  a 
deliberate  determination  by  the  company,  in  favour  of  winding  up  voluntarily 
with  the  respondents  as  hquidators.  The  principle  governing  the  Court  in 
these  cases  was  to  be  gathered  from  the  cases  cited,  and  appeared  to  be  that 
where  a  company  has  deliberately  determined  on  a  voluntary  winding-up,  the 
Court  will  not  interfere  unless  the  resolution  has  been  obtained  by  fraud  or 
improper  overbearing  influence,  and  is,  theref(»e,  not  truly  the  sense  of  the 
company  on  the  subject.  He  thought  this  was  quite  in  accordance  with  the 
language  of  the  Act.  In  the  London  Mercantile  Discount  Company's  case 
{uhi  8up.)  Vice-Chancellor  Wood  had  ordered  the  petition  to  stand  over  until 
a  meeting  of  the  shareholders  could  be  held,  and  he  himself  was  pressed  to 
do  the  same  here;  but  in  that  case  there  was  an  important  reason  for  such 
a  course,  which  was  wanting  here.  There  an  important  report  was  not  pro- 
duced to  the  shareholders  until  after  the  resolution,  whereas  here  the  share- 
holders knew,  at  the  date  of  the  resolution,  all  they  could  possibly  be  told. 
There  was  therefore  no  groimd  for  ordering  the  petition  to  stand  over.  In 
fact,  if  a  meeting  was  desirable,  it  might  have  been,  and  might  still  be,  held; 
it  was  said,  however,  that  the  sanction  of  the  Court  was  required  before  a 
meeting  could  be  held  which  could  bind  the  company ;  but  the  object  of  such 
&  meeting  was  not  to  bind  but  to  obtain  the  sense  of  the  company,  and  it  had 
not  been  shewn  that  that  had  already  been  otherwise  than  fairly  done.  The 
deliberate  determination  of  the  company  could  not  be  upset  by  a  few 
dissentient  shareholders.  The  Lord  Justice  Turner  and  Vice -Chancellor  Wood 
had  both  been  of  opinion  that,  where  a  voluntary  winding  up  was  possible, 
it  was  certainly  advisable;  it  would  always  be  competent  for  the  Court  to 
interfere  under  section  138. 
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The  application  must,  therefore,  be  diemissed  with  costB. 

QloBse,  Q.C.,  asked  hie  Honour  to  add  to  the  order,  leave  to  the  petitioners 
to  file  a  biU  in  the  name  of  the  company,  (they  undertaking  to  indemnify  the 
oompany,)  in  the  terms  of  the  order  granted  by  the  Lords  Justices  in  Re  Bank 

of  Qibraltar  and  Malta  (ubi  aup). 

His  Honour  refused  to  add  to  the  order. 


Wood,  V.0„  April  23,  24,  25,  26,  27,  May  1,  1866. 
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Practice — Evidence — Patent — Trial  of  iBeues — Particulart  of  ohjeettont — 
Form  of  issue . 

Patent. — In  a  patent  case,  where  issues  have  been  tendered  for  irialf 
and  particulars  of  objections  delivered  by  the  defendant,  though  the  pUuntiff 
opens  by  calling  witnesses  to  prove  the  novelty  of  his  invention,  yet  the  onus 
of  proving  affirmatively  the  instances  alleged  in  the  particulars  of  ohjeoUons 
rests  on  the  defendant;  and  when  he  has  completed  his  evidence  m  support 
of  them,  the  plaintiff  can  caU  witnesses  to  rebut  it. 

When  the  plaintiff's  rebutting  witnesses  have  been  examined,  the  defen- 
dant will  not  be  allowed  to  call  witnesses  in  reply — at  oU  events  after 
counsel  has  summed  up  his  evidence,  and  where  the  fudge  is  of  opmton  that 
the  witnesses  whom  the  defendant  now  wishes  to  call  should  have  been  caQed 
in  chief,  and  not  in  rejoinder. 

The  Court  expressed  great  dissatisfaction  with  the  issue — whether  the 
aUeged  invention  was  or  was  not  proper  subject-matter  for  a  patent. 

The  bills  in  these  three  suits  were  filed  to  restrain  the  infringement  of 
a  patent,  taken  out  by  the  plaintiff  in  October,  1854,  for  the  use  of  wood 
in  the  constniotion  of  the  bearings  and  bushes  of  the  shafts  of  screw  and 
submerged  propellers  instead  of  metal,  which,  he  said,  previously  to  that 
time  had  been  universally  employed  in  the  constouotion  of  such  bushes  and 
bearings. 

The  defendant  in  the  first  suit  was  the  ship-smith  who  had  constructed 
and  fitted  certain  ships  with  the  bushes  or  bearings  for  ^e  shaft — i.e.,  the 
supporting  holders  of  the  shaft — ^which  were  alleged  to  have  infringed  the 
plaintiff's  patent;  and  the  defendants  in  the  other  two  suits  were  the  owners 
of  the  ships  so  fitted. 

The  three  suits  came  on  together  on  motion  for  decree,  and  trial  without 
a  jury  of  the  issues  which  had  been  delivered. 

Bolt,  Q.C.,  Orove,  Q.C.,  Cotton,  and  T.  Aston,  for  the  plaintiff. 

Sir  H.  Cairns,  Q.C.,  Webster,  Q.C.,  and  E.  E.  Kay,  for  the  defendants. 

The  first  issue  was  as  to  the  novelty  of  the  alleged  invention.  Particulars 
of  objections  had  been  tendered  by  the  defendant  in  compliance  with  the 
Patent  Law  Amendment  Act,  16  &  16  Vict.  c.  83.  The  chief  particular 
objection  was,  that  the  defendant  Jack  bad,  previously  to  the  date  of  the 
plaintiff's  patent,  viz.,  in  May,  1851,  fitted  up  a  screw  steamer,  called  the 
Livomo,  with  wooden  bearings,  which  were  in  all  material  respects  identical 
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with  those  described  in  the  plainlaff's  specification^  and  that  the  Livomo,  so 
fitted,  had  successfully  made  a  voyage  round  the  Mediterranean. 

The  trial  of  the  issues  was  opened  by  the  plaintiff  calling  a  number  of 
scientific  and  practical  engineers,  who  deposed  as  their  belief  that  the  alleged 
invention  was  novel,  and  that,  antecedently  to  the  date  of  the  patent,  wood 
had  never,  to  their  knowledge,  been  used  in  the  construction  of  the  bearings 
of  the  shafts  of  screw  propellers. 

The  defendant  then  called  witnesses  in  support  of  his  particulars  of 
objection,  and  in  particular  he  called  one  Greenshields,  who  was  the  chief 
engineer  of  the  Livomo  in  1851.  Greenshields  deposed  to  having  ordered  the 
defendant  Jack  to  make  wooden  bushes  for  the  shaft  of  the  screw,  and  to 
having  himself  superintended  the  substitution  of  the  wooden  bushes  so  made 
for  the  old  metal  bushes  which  had  been  in  the  ship  before.  He  stated 
fcuther,  that  the  wooden  bushes  were  not  removed  during  his  continuance 
in  the  ^ip,  and  that  they  were  in  when  he  left  her  about  a  year  afterwards. 
It  appeared  that  some  two  or  three  years  after  Greenshields  left  her  she 
foundered  in  the  Black  Sea. 

Rolt,  Q.C.,  said  that  he  should  now  call  witnesses  on  the  part  of  the 
plaintiff  to  rebut  Greenshield's  evidence,  and  upon  an  objection  being  raised 
by  the  d^ndant's  counsel. 

Cotton  and  T.  Atton  contended  that  the  plaintiff  had  a  right  to  call  such 
witnesses. 

Kay  opposed,  on  the  ground  that  the  onus  of  proving  the  novelty  of  the 
alleged  invention  rested  on  the  plaintiff.  The  defendants  had  brought 
witaesses  to  disprove  the  novelty;  they  had  not  opened  a  new  case.  The 
plainti£f  had  had  notice  of  the  instance  of  the  Livomo;  and  if  he  could  have 
displaced  that  instance  he  should  have  done  it  at  the  opening. 

Aston  contended  that  the  plaintiff  had  not  taken  upon  himself  to  prove 
his  own  version  of  every  instance  of  prior  user  which  had  been  alleged  by 
the  defendants.  Both  sides  shoiild  have  an  opportunity  to  state  to  the  Court 
their  version  of  every  disputed  question  of  fact.  Here  there  was  a  fact  in 
dispute.  In  what  way  could  the  plaintiff  have  stated  this  fact?  How  could 
he  have  known  the  defendants'  case?  Not  from  the  objections.  The  Court 
would  not  force  a  plaintiff  to  go  through  all  the  objections  in  the  dark. 

Wood,  V.C,  said  that  it  was  quite  impossible  that  the  Court  could  be 
Batisfied  as  to  the  true  state  of  the  facts  without  hearing  the  plaintiff's 
witnesses.  The  plaintiff  did  not  know  the  nature  of  the  proof  to  be  given 
by  the  defendant  of  the  instance  alleged  by  him  without  hearing  it.  Though 
at  common  law  the  plaintiff  in  a  patent  case  was  bound  to  aver  the  novelty  of 
his  invention,  yet  even  there  all  he  had  to  do  was  to  call  witnesses,  who,  from 
their  pursuits  or  position,  were  likely  to  know  whether  the  patented  invention 
was  new  or  not,  to  speak  as  to  their  never  having  heard  of  it  before  the  date 
of  the  patent ;  ' '  and  that  ' '  (he  was  quoting  from  the  summing-up  of 
Tindal,  C.J.,  in  Galloway  v.  Bleaden,  (1  Web.  526))  "was  enough  to  call 
on  the  other  side  to  show  affirmatively  that  it  was  not  new;  that  it  was  an 
old  matter."  The  affirmative,  therefore,  of  this  instance  lay  upon  the  defen- 
dant. In  the  particulu*  of  objection  the  defendant  was- not  bound  to  give 
the  name  of  the  witnesses  or  the  nature  of  the  facts  to  which  they  would 
depose.  The  plaintiff  could  not  be  expected  to  meet  a  case  like  the  present 
on  such  scanty  information  as  the  mere  name  of  the  vessel.  His  Honoiu* 
would  be  sorry  to  give  occasion  to  such  an  expensive  proceeding  as  a  motion 
for  a  new  trial.  The  witnesses  were  all  present ;  and  the  most  direct  and 
sensible  coxnse  was  to  have  the  whole  case  brought  before  the  Court  at  once. 
Independently  of  this  last  consideration,  however,  he  was  clearly  of  opinion 
that,  as  a  matter  of  principle,  the  plaintiff  should  be  allowed  to  call  his 
rebutting  witnesses.   His  Honour  then,  in  support  of  his  decision,  read  from 
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TsylOT  on  Evidenoe,  876:  "  If  several  issues,"  &c..  mA  from  the  judgment 
of  PoUock,  C.B.,  in  Shaw  v.  Beck  (8  Ex.  392). 

The  plaintift  then  called  the  engineer  who  succeeded  Greenshields  in  the 
Livomo.  He  swore  that  soon  after  he  went  aboard  of  her,  and  before  anything 
was  done  to  her  bushes,  he  saw  the  bushes  while  she  was  in  the  graving-dock, 
and  they  were  not  wood  but  iron. 

Kay  then  summed  up  the  evidence  for  the  defence,  and  afterwards — 

Sir  Hugh  Caima,  Q.C,  said  that  the  rebutting  evidence  was  as  unknown 
to  the  defendants  as  the  evidence  of  the  latter  was  said  to  be  to  the  plaintiff. 
He  asked  leave,  therefore,  to  call  a  witness  who  could  swear  that  at  the  time 
when  the  last  witness  said  he  examined  the  bushes  in  the  graving-dock,  the 
Livomo  was  not  in  the  graving-dock  at  all. 

.Grove,  Q-C,  opposed,  and — 

Wood,  V.C.,  refused  the  application,  chiefly  on  the  ground  that  the 
evidence  which  the  defendants  now  wished  to  tender  in  rejoinder  ought  to 

have  been  tendered  in  chief.  They  knew  the  importance  which  attached  to 
this  instance  of  the  Livomo  and  they  should  have  followed  the  vessel  up 
until  she  was  lost. 

The  issues  tried  in  these  suits  were  four  in  number,  viz. — 1.  The  novelty 
of  the  invention.  2.  The  sufficiency  of  the  specification.  3.  The  fitnoss  of 
the  alleged  invention  to  be  the  subject  of  a  patent.   4.  The  infringement. 

Wood,  V.C,  during  the  trial,  more  than  once  expressed  his  dissatisfaction 
at  the  form  of  the  third  issue,  and  hoped  never  to  see  such  an  issue  before 
him  again. 


Charity. — Where  property  is  held  by  trustees  to  he  employed  in  the 
repairs  of  a  chapel,  and  any  surplus  is  to  be  distributed  among  the  poor  of 
the  parish,  the  trustees  will  not  be  ordered  to  rebuild  the  chapel  instead  of 
merely  repairing  it,  although  it  is  in  a  very  dilapidated  condition,  and  unequal 
to  the  wants  of  the  inhabitants,  and  the  trust  estate  has  increased  very  largely 
since  its  first  institution. 

By  an  indenture  of  grant  and  feoffment  of  the  18th  February,  1630, 
Humphrey  Booth  the  elder  conveyed  certain  real  estate  in  Manchester  to  the 
use  of  himself  for  life,  with  remainder  to  trustees  upon  certain  trusts  for  the 
benefit  of  the  poor  of  the  borough  or  town  of  Salford.  His  grandson  Humphrey 
Booth,  by  his  will  dated  the  3rd  March,  1672,  devised  certain  real  estates 
in  Salford  to  be  employed  towards  all  repairs  of  the  chapel  of  Salford,  and 
in  case  there  should  be  any  overplus,  then  his  will  and  mind  was  that  it 
should  be  distributed  amongst  the  poor  of  Salford  at  Christmas  as  the  moneys 
left  by  his  grandfather  (meaning  thereby  the  rents,  issues,  and  profits  of  the 
trust  estate  and  premises  comprised  in  or  subject  to  the  trusts  of  the  said 
indenture  of  the  18th  February,  1680)  were. 

By  "  the  Booth's  Charities'  Act,  1846,"  the  two  charities,  and  the  charity 
estates  of  Humphrey  Booth  the  elder,  and  Humphrey  Booth  the  younger, 
his  grandson,  were  amalgamated.  This  Act  contained  provisions  for  the 
repairs  and  maintenance  of  Trinity  Chapel,  Salford  (the  chapel  of  Salford 
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alluded  to  in  Humphrey  Booth's,  the  grandson's,  will),  and  of  the  "  fittings, 
furniture,  and  ornaments  suitable  for  divine  service,"  and  for  the  formation 
of  a  reserve  fund  "  to  be  applied  in  the  re-building,  renovating,  or  restoring 
of  the  said  chapel,  or  its  fittings,  furniture,  or  (ffnaments ;  or  tm  any  of  them 
as  oooasion  shall  require;  or  in  defraying  any  extraordinary  expenses  to  be 
incurred  in  the  repairs  and  maintenance  of  the  same  partioulajn."  The  churoh 
or  chapel  of  the  Holy  Trinity,  Salford,  the  subject  of  the  above  charitable 
trusts,  being  in  a  very  dilapidated  condition,  and  exceedingly  deficient  in  its 
accommodation,  the  rector  and  churchwardens,  with  the  sanction  of  ihe 
Charity  Commissioners,  took  out  a  summons  to  procure  the  expenditure  of 
part  of  the  charity  funds,  which  had  very  greatly  increased  in  value,  in 
having  the  church  re-built  instead  of  merely  repaired.  It  was  also  sought  to 
enku^  the  chapel. 

This  summons  having  been  adjourned  into  court — 

Roll,  Q.C.,  and  W.  Barber  in  support  of  it,  contended  that  the  church 
must  be  rebuilt,  and  that  there  was  nothing  in  the  will  of  Himiphrey  Booth 
the  grandson,  or  the  "  Booth's  Charities'  Act  "  inconsistent  with  the  applica- 
tion of  the  charity  funds  for  this  purpose.  They  argued,  that,  under  the 
grandscm's  will,  the  capital  was  what  was  given  for  the  repairs,  and  that  the 
right  of  the  poor  of  Salford  was  merely  contingent,  the  expression  of  the  will 
being  "  and  in  case  there  shall  be  any  surplus."  The  church  was  the  primary 
object  of  the  testator's  bounty,  t^e  poor  were  merely  a  subordinate  object. 
Had  the  church  been  burned  down  when  uninsured,  the  trustees  would  have 
been  bound  to  rebuild  it. 

WickenB,  for  the  Attorney  (General. 

Sir  H.  Cairns  and  Little  for  the  trustees,  argued  that  they  ought  not  to 
rebuild,  but  only  to  repair. 
RoU,  Q.C.,  in  reply. 

Wood,  V.C.,  said  that  this  was  a  question  between  those  interested  in 
the  repair  of  the  chapel  and  those  interested  in  the  surplus.  It  was  not  for 
him  to  inquire  into  the  nature  of  the  charities.  The  intention  of  the  testator 
was  to  repair  the  chapel  effectually,  and  to  provide  for  it  in  future,  but  not 
for  enlarging  it.  We  are  not  entitled  to  say  that  because  the  funds  are 
increased,  therefore  we  may  increase  the  objects  of  the  charity.  He  could 
not  direct  a  reference  to  chambers  to  approve  of  the  new  scheme  proposed. 
His  Honour  made  a  declaration  that  the  trustees  were  not  at  liberty,  under 
the  Act  of  Parliament,  to  apply  any  part  of  the  rents  and  profits  of  the 
estates  to  Humphrey  Booth,  the  younger,  in  enlarging  the  chapel  in  the  Act 
referred  to  by  rebuilding  the  same  on  any  larger  site. 


[ADMIRALTY.  ] 
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14  W.  R.  774;  L.  E.  1  A.  &  E.  58;  12  Jur.  N.S.  629. 

Shipping.  E. — Salvage,  its  ingredienie — Validity  of  agreement  made 
beforehand  with  salvers. 

This  was  an  appeal  from  an  award  of  justices  of  a  petty  sessional  division 
in  a  case  of  salvage  for  services  rendered  on  the  11th  of  January  last,  ia 
Lowestoft  Harbour. 

*  Before  Dr  Lothington. 
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The  smack  Phantom  was  one  of  a  considerable  number  of  small  craft 
which  hurriedly  entered  the  harbour  of  Lowestoft  about  the  same  time,  on 
the  day  in  question,  owing  to  a  gale  from  N.N.E.  Naturally  the  vessels  fell 
towards  the  south  pier  in  a  confused  mass,  damaging  each  other  considerably 
by  the  falling  and  entangling  of  masts,  spars,  Sec,  and  the  services  forming 
the  subject  of  the  present  claim  were  rendered  by  the  appellants  in  aiding 
the  Phantom  to  cross  to  the  north  side  of  the  harbour  so  as  to  be  out  of  the 
way  of  vessels  coming  in.  During  the  perfcormanoe  of  this  service,  a  brig, 
which  had  run  into  the  harbour,  actually  came  into  oollisi(m  witii  the 
Phantom. 

It  was  alleged,  on  the  part  of  the  respondents,  but  denied  by  the 
appellants,  that  there  was  an  agreement  to  perform  the  service  for  eight 
shillings  and  sixpence.  The  magistrates  disaUowed  the  claim  for  salvage, 
and  dismiseed  the  case  with  costs,  on  the  ground  that  there  was  no  ingredient 
of  salvage  in  it;  that  the  smack  was  in  no  danger;  that  the  collision  with 
the  brig  had  nothing  to  do  with  danger;  and  that  there  was  not  muoh  risk 
iaourred.   The  value  of  the  property  salved  was  7001. 

The  appeal  was  now  argued  by — 

V.  Lushington,  for  the  appellants. 
E.  C.  Clarkson  for  the  respondents. 

Lushington,  Dr. — am  of  opinion  that,  to  constitute  a  salvage  service, 
it  is  not  necessary  that  there  should  be  absolute  danger;  it  is  sufficient  if 
there  be  a  state  of  difficulty,  and  a  reasonable  apprehension  that  there  might 
be  danger  of  further  difficulty  occurring.  I  think  that  is  proved  in  this  case. 
I  do  not  find  it  denied  that  masts  and  spars  were  falling  in  all  directions, 
there  was,  therefore,  risk  to  the  asserted  salvors.  As  to  the  alleged  agreement 
for  eight  shillings  and  sixpence,  assuming  it  to  have  been  made  as  asserted 
by  the  master,  is  it  valid?  With  respect  to  all  agreements  made  when  salvors 
are  about  to  perform  a  duty,  the  Court  is  in  the  habit  of  ovemiling  them 
if  they  are  unjust  and  inequitable.  Seeing  that  the  vessel  came  in  in  conse- 
quence of  a  storm,  and  was  aided  in  consequence  of  apprehended  danger, 
which  proved  to  be  real,  I  think  an  agreement  for  the  sum  of  eight  shillings 
and  sixpence  utterly  futile,  and  shall  overrule  the  award.  I  think  it  is  a 
service  that  requires  a  small  sum  of  money,  and  I  shall  give  lOZ.  and  costs. 


[IN  THB  QTTBEN's  bench.] 

May  8,  1886. 

SKENE  V.  DAVIES. 

14  W.  R.  776  ;  7  B.  4  S.  468;  14  L.  T.  622. 

Common  Law  Procedure  Act,  1854,  98 — Security  for  casta — Plaintiff 
not  within  jurisdiction — Ejectment — Discontinuance — Second  action  for  samt 
premises. 

Practice.  M. — S.,  in  1867,  brought  an  action  of  ejectment  against  D. 
for  certain  lands.  In  1858  it  was  agreed  that  the  ejectment  should  be  discon- 
tinued, and  a  chancery  suit  substituted.  The  ejectment  was  not,  in  fact, 
discontinued,  but  the  chancery  suit  in  substitution  was  instituted;  and  teas 
dismissed: — Held,  that  this  was  such  an  unsuccessful  prosecution  of  the 
previous  suit  as  to  entitle  the  defendant  to  have  the  plaintiff  give  security  for 
costs  in  the  subsequent  action  of  ejectment  for  the  same  lands. 
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The  faots  in  the  present  case  were  as  follows: — In  the  year  1857  the 
plaintiff  brought  an  action  of  ejectment,  and  the  defendant,  a  tenant  as 
representing  his  landlord,  appeared  to  defend.  Later  in  the  year  1857  there 
was  a  consultation  of  equity  counsel  representing  both  parties  in  tbe  eject- 
ment, and  by  their  recommendation  it  was  agreed  that  the  action  of  ejectment 
should  be  discontinued,  and  that  a  chancery  suit  should  be  substituted  for  it. 
A  suit  in  chancery  was  accordingly  commenced,  but  there  was  no  formal 
entry  of  the  discontinuance  of  the  action  of  ejectment.  The  suit  in  chancery 
thus  substituted  for  the  ejectment  was  dismissed. 

Subsequently,  at  the  beginning  of  the  year  1865,  the  pIainti£F  brought 
another  action  of  ejectment  against  the  defendant  for  the  same  premises. 
This  action  was  stayed  by  order  of  Crompton,  J.,  until  securil^  for  costs 
should  be  given,  on  the  ground  that  the  plaintiff  resided  out  of  the  jurisdiction. 

Keane,  Q.C,  {Cooke  with  him),  in  Easter  Term  obtained  a  rulentsi  calling 
on  the  defendant  to  show  cause  why  the  order  of  Crompton,  J.,  should  not 
be  rescinded,  on  the  ground  that  the  plaintiff  had  returned  within  the  juris- 
diction and  intended  permanently  to  reside  therein. 

Lord  now  showed  catue. — ^He  contended  that  the  order  ought  not  to  be 
rescinded — first,  because  the  plaintiff's  affidaTits  did  not  sufficiently  show  an 
intention  permanently  to  return  within  the  jurisdiction;  and,  secondly,  because 
the  defendant  was  entitled,  under  section  93  of  the  Common  Law  Procedure 
Act,  1854,  to  have  the  plaintiff  give  security  for  the  costs,  on  the  ground  that 
there  had  been  a  prior  action  of  ejectment  by  the  plaintiff  against  the  defendant 
for  the  same  premises,  and  that  the  Court  would  not  rescind  an  order  to  stay 
proceedings  until  security  for  costs  was  given,  on  whatever  ground  the  order 
mi|^t  have  been  obtained,  if  on  other  grounds,  the  defendant  was  entitled  to 
have  the  plaintiff  give  secuiify  for  cos1». 

Keane,  Q.C.  {Cooke  with  him),  hi  support  of  the  rule. 

Blacebubn,  J. — In  this  case  the  rule  must  be  discharged.  The  order  to 
stay  proceedings  was,  at  the  time  it  was  made,  right.  The  cases  seem  clearly 
to  establish  that  where  security  has  been  given  under  an  order,  the  security 
is  not  vacated  by  the  retium  to  the  jurisdiction;  but  where  the  security  has 
not  been  actually  given,  the  return  to  the  jurisdiction  is  a  good  ground  to 
set  aside  the  order  for  security  for  costs.  Now,  as  to  the  first  point,  viz., 
whether  or  no  the  affidavits  are  sufficiently  explicit  as  to  the  return  within 
the  jurisdiction,  it  is  immaterial,  as  we  are  going  to  discharge  the  rule  on  the 
second  ground.  As  to  the  second  ground  the  facts  appear  to  be  these.  [His 
Lordship  then  stated  the  facts  from  the  plaintiff's  attorney's  affidavit.]  So 
that  from  plaintiff's  own  attorney's  affidavit  it  appears  that  it  was  agreed  that 
the  action  of  ejectment  should  be  discontinued  upon  a  suit  in  chancery  being 
instituted  for  the  same  object,  and  in  place  of  the  action  of  ejectment,  and 
this  chancery  suit  was  dismissed.  Now,  secldon  08  of  the  Common  Law 
Procedure  Act,  1854,  says — "  If  any  person  shall  bring  an  action  of  ejectment 
after  a  prior  action  of  ejectment  for  the  same  premises  has  been,  or  shall 
have  been,  imsuccessfully  brought  by  such  person,  or  by  any  person  through 
or  under  whom  he  claims,  against  the  same  defendants  or  against  any  person 
through  or  under  whom  he  defends,  the  Court  or  judge  may,  if  they  or  he 
think  fit,  on  the  application  of  the  defendant,  at  any  time  after  such  defendant 
has  appeared  to  the  writ,  order  that  the  plaintiff  shall  give  seciu'ity  for  the 
defendant's  costs,  and  that  all  further  proceedings  shall  be  stayed  until  such 
security  shall  be  given,  whether  the  prior  action  has  been  or  shall  have  been 
disposed  of  by  disoonl^uance  or  by  nonsuit,  or  by  judgment  for  the  defen- 
dant." Before  the  Common  Law  Procedure  Act,  1854,  when  a  man  was 
harrassed  by  perpetual  actions  of  ejectment  in  respect  of  the  same  premises, 
the  Courts  ordered  a  stay  of  proceedings  until  the  costs  of  the  previous 
ejectment  were  paid,  but  if  the  costs  of  the  previous  action  were  paid  the 
Court  had  no  power  to  prevent  these  continuous  harrassing  ejectments.  To 
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remedy  this  wrong,  section  03  of  the  Common  Law  Procedure  Act,  1854, 
was  passed.  It  provided,  not  as  formerly,  that  the  costs  of  the  former 
ejectments  should  be  paid,  and  a  stay  of  proceedings  until  they  were  paid, 
but  that  whether  the  costs  of  the  previous  action  were  paid  or  no  the  Court 
should  have  the  power  to  stay  the  proceedings  until  security  for  costs  was 
given  in  all  cases  of  ejectment  where  there  had  been  a  previoiu  action  of 
ejectoaent  which  had  not  been  successfully  prosecuted,  whether  the  ejectment 
had  been  disccmtinued  or  a  nonsuit  entered,  or  in  whatever  way  it  had  not 
been  successfully  prosecuted.  Here  the  action  was  not  in  fact  actually 
discontinued  or  a  nonsuit  entered,  but  it  was  agreed  that  the  action  should 
be  discontinued  and  a  chancery  suit  substituted  for  it.  This  chancery  suit 
was  actually  instituted  and  dismissed.  Now  it  seems  to  me  that  the  Legis- 
lature, by  these  words  at  the  end  of  the  section,  "  discontinued  or  a  nonsuit 
entered,"  did  not  mean  to  cut  down  the  wide  words  at  the  beginning  of  the 
section  "  after  an  action  was  unsuccessfully  brought,"  but  rather  says  that 
in  whatever  way  it  happens,  that  the  ejectment  is  not  successfully  prosecuted, 
whether  the  termination  of  the  action  is  final  or  interlocutory,  enumerating 
the  usual  ways  of  finishing  an  action,  the  Court  shall  have  power  to  stay 
proceedmgs  until  security  is  given. 

In  the  present  case  the  plaintiff  is  evidently  unwilling  to  give  security 
for  costs.  This  itself  is  a  very  good  reason  why  the  order  should  issue.  Then 
Mr.  Keane  says  that  we  have  no  jurisdiction  to  make  such  an  order,  there 
being  no  application  to  us  by  the  defendant  to  do  so;  the  question  before 
us  being  whether  an  order  made  on  a  different  ground  shall  be  rescinded  or 
not,  and  that  we  must  set  aside  this  order,  and  undo  to-day  what  we  should 
have  to  do  to-morrow.  It  cannot  be  that  we  should  undo  one  day  what  we 
should  do  the  next  day. 

Mellor,  J. — I  am  of  the  same  opinion,  I  will  only  add,  that  I  think  it 
would  have  been  more  satisfactory  if  the  plaintiff's  affidavits  of  return  had 
been  more  explicit.  As  to  the  other  point,  I  had  at  first  some  doubt  whether 
the  words  at  the  end  of  section  93  did  not  limit  ways  in  which  action  must 
have  been  unsuccessfully  prosecuted  to  entitled  the  defendant  to  have  the 
plainti£f  give  security  for  costs,  but  I  now  think  that  these  words  are  merely 
words  enumerating  the  ordinary  ways  in  which  an  action  is  unsuccessfully 
prosecuted.  The  grounds  on  which  the  Legislature  have  thought  fit  to  give 
the  defendant  a  right  to  have  the  plaintiff  give  security  for  costs,  will  exist 
equally,  however  the  previous  action  may  have  been  finished,  or  unsuccessfully 
prosecuted;  as  to  the  other  matters  urged  by  Mr.  Keane,  it  would  be  absurd 
to  set  aside  to-day  an  order  which  we  should  have  to  make  to-morrow.  Surely 
we  should  rather  sustain  the  present  order. 

Lush,  J.,  concurred. 


[IN  THE  COMMON  PLEAS.] 

May  24,  1866. 

GRAY  V.  RAPEE  AND  OTHERS. 

14  W.  R.  780;  L.  R.  1  CP.  694. 

FoUowed,  Courtald  v.  Saunders,  [1867]  B.  R.  A.;  15  W.  R.  906;  16  L.  T. 
562  (CP.). 

Co-operative  society  —  LiabiUty  on  promiasory  note  —  JurtBdiction  — 
Practice. 

Industbial  Society. — The  defendants,  who  were  members  of  a  co-opera^ 
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Uve  tociety,  executed  a  promisBory  note  "  on  behalf  of  "  the  aociety.  After 
the  making  of  the  note,  the  society  was  regiatered  under  25  (t  26  Vict.  c.  87. 
This  action  was  brought  upon  the  note,  and  at  the  time  it  was  commenced 
the  society  was  being  wound  up  under  25  A  26  Vict.  c.  89.  Held,  that 
section  202  o/  25  26  Vict.  c.  89,  read  in  connection  with  section  17  of 
25  26  Vict.  c.  87,  took  away  from  the  Court  the  power  of  adding  a  plea 
to  the  jurisdiction. 

This  was  an  action  on  a  ptonuBsory  note.  The  defendants  were  members 
of  the  Lond<»i  and  South-Westem  Co-operative  Society  (Limited),  which 
was,  in  the  year  1855,  registered  under  the  15  A  16  Vict.  o.  81,  and  was, 
on  the  29th  September,  1862,  after  the  making  of  the  note^  also  registered 
under  the  25  &  26  Vict.  c.  87. 

The  only  plea  was  that  the  said  note  was  not  the  defendants'  note,  as 
alleged. 

The  note  on  which  the  action  was  brought  was  in  the  following  form : — 
"  £100.  "  May  8th,  1861. 

"  12  months  after  date  we,  the  undersigned,  being  members  of  the 
executive  committee  on  behalf  of  the  London  and  Souti^-Westem  Bailway 
Co-operative  Society,  do  jointly  promise  to  pay  W.  Gray,  or  order,  the  sum 
of  £100  value  received. 

"William  Rapee." 
[Signed  also  by  the  other  defendants.] 

"  John  Wilson,  Secretary." 

The  case  was  tried  before  Keating,  J.,  at  Guildhall,  and  a  verdict  was 
found  for  the  plaintiff  for  107L  lOs.,  with  leave  to  move  for  a  rule  to  enter 
a  verdict  for  the  defendants,  and  with  liberty  to  add  a  plea  on  such  terms 
as  the  Court  of  Common  Pleas  might  think  fit. 

On  a  former  day  McCalmont  had  obtained  a  rule  calling  on  the  plaintiff 
to  show  cause  why  the  verdict  found  for  him  should  not  be  set  aside  and  a 
verdict  be  entered  for  the  defendants  pursuant  to  leave  reserved,  on  the 
ground  that  the  company  was  being  wound  up  under  section  202  of  the 
25  A  26  Vict.  c.  89,  and  that  the  Court  of  Pleas  had  no  jiirisdiction  to  try 
tiie  case. 

Prentice  showed  cause  against  the  rule,  and  contended  that  there  was 
no  plea  to  raise  the  defence  that  the  society  was  being  wound  up  under  the 
.\.cb  of  25  &  26  Vict.  c.  89,  and  that  the  Court  had  no  jurisdiction  to  add 
such  a  plea.  He  also  argued  that  this  was  an  action  against  the  defendants 
in  their  personal  capacity,  and  not  as  the  committee  of  the  society :  Penkivil 
V.  Connell  (19  L.  J.  Ex.  805).    [He  was  here  stopped  by  the  Court.] 

McCalmont,  in  support  of  the  rule. — The  wording  of  the  note  shows  that 
it  was  not  intended  that  the  defendants  should  be  personally  liable ;  Dean 
V.  Mellard  (11  W.  R.  913;  15  C.  B.  N.S.  19)  is  distinguishable  because  there 
the  society  was  not  being  wound  up.  The  17th  section  of  25  &  26  Vict.  c.  87, 
gives  a  jurisdiction  to  the  county  court,  and  section  202  of  the  25  A  26  Vict, 
c.  89,  read  in  connection  with  the  previous  Act,  shows  that  no  action  shall 
be  commenced  or  proceeded  with  "  except  with  leave  of  the  county  court." 
No  leave  was  obtained  here,  and  therefore  this  Court  had  no  jurisdiction  to 
try  the  case:  Henderson  v.  Bamher  (35  L.  J.  CP.  65). 

Eble,  C.J. — It  is  dear  that  this  Court  cannot  add  a  plea,  because  it  has 
no  jurisdiction;  the  proper  course  is  by  motion  in  the  Court  which  has 
jurisdiction. 

The  rest  of  the  Court  concurred. 

Rule  discharged. 
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Cranworth,  Jj-C,  May  80.  June  2,  1866. 

WILSON  V.  GEAY. 
WHITTAKEE  v.  FOX. 
PIETBONI  V.  TRANSATLANTIC  COMPANY. 
BETTS  V.  BIMMEL. 

14  W.  E.  783. 

Practice — Transfer  of  causes  from  one  judge  to  another — Be-tranafer. 

Practice.  J. — Where,  on  the  occasion  of  an  interlocutory  application 
prior  to  the  transfer  of  a  cause,  the  question  involved  in  the  suit  has  been 
argued  and  dealt  with  on  the  merits,  thai  is  sufficient  ground  for  ordering  a 
re-transfer  to  the  Judge  before  whom  such  interlocutory  appUeation  was  heard; 
but  it  is  no  ground  for  ordering  such  re-transfer  that  a  precisely  aimilaT  point 
has  been  decided  by  such  Judge  in  a  different  suit. 

Semble,  that  every  order  for  transfer  is  made  subject  to  any  application 
of  any  party;  and  that  every  order  for  re-transfer  is,  in  the  nature  of  an  order 
nisi,  and  may  be  obtained  ex  parte,  leaving  it  to  the  other  aide  to  move  to 
discharge  it. 

All  these  causes  had  been  originally  set  down  before  Vice-Ghanoellor 
Wood,  and  formed  part  of  an  extensive  transfer  which  had  been  recently 
made  from  that  Judge  to  Vice-Chancellor  Stuart. 

Fooka  now  asked  for  a  re-transfer  of  the  cause  of  Wilson  t.  Qray. 

This  cause  had  been  three  times  before  Vice-Chancellor  Wood  on  motion 
for  injunction,  a  motion  for  a  receiver,  and  a  motion  to  commit  for  breach 
of  the  injunction ;  and  on  all  these  occasions  it  had  been  necessary  to  go  into 
the  merits  of  the  case.  Vice-Chancellor  Wood  was  therefore  fully  acquainted 
with  the  case,  and  it  would  have  to  be  all  gone  in  de  novo  before  Vice- 
Chancellor  Stuart  if  not  re-transfetred. 

The  LoBD  Changellob. — ^Have  you  given  notice  of  this  application  to  the 
other  side? 

Fooks. — ^No,  my  Lord. 

Lord  Cbanwobth,  C. — I  do  not  think  it  necessary  to  do  so;  they  can 
move  to  discharge  this  order  if  they  are  so  advised.  I  think  the  groimds 
stated  sufficient  to  authorise  me  in  directing  a  re-toansfer. 

A.  E.  Miller  then  made  a  similar  application  as  regarded  the  cause  of 
Whittaker  v.  Fox.  The  cause  had  been  practically  heard  on  the  hearing  of 
a  motion  for  injimction,  subject  only  to  one  small  question  on  the  evidence. 
He  had  not  yet  applied  to  the  Vice-ChanceUors  for  leave,  but  asked  for  an 
order  subject  to  their  Honours'  approbation. 

Lord  Cbanwobth,  C. — Take  the  order. 

June  2. — Bedwell  applied  for  a  similar  order  in  the  thirdly-mentioned 
cause  on  similar  grounds. 

F.  0.  Haynea  for  the  defendants. 

Malins,  Q.C.  (amicus  curix). — ^Lord  Westbury  never  allowed  a  re-transfer, 
except  when  suits  which  ought  to  be  heard  together  had  become  separated. 

Lord  Cbanwobth,  C. — It  would  be  convenient  before  making  a  transfer 
to  find  out  whether  there  is  any  objection  m  the  case  of  any  of  the  causes 
selected.  That,  however,  of  course  cannot  be  done,  the  order  is  to  take  the 
first  fift?  or  seventy  causes,  beginning  at  such  and  such  a  plaoe,  Bnd  therefore 
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it  seems  to  me  that  it  would  be  very  unreasonable  to  refuse  to  entertain  these 
appHcaticms.  The  order  for  transfer  should  be  merely  in  the  nature  of  an 
or^r  to  show  cause  why  the  suit  should  not  be  transferred,  and  if  any  party 
shows  a  prima  facie  ground  for  a  re-transfer  the  order  should  be  made,  subject 
to  the  right  of  the  other  party  to  move  to  discharge  it  on.  notice.  You  may 
take  the  order. 

Willcoch,  Q.C.,  and  Everitt,  now  made  a  Bimilar  applicati(ni  in  the 
fourthly-mentioned  cause.  This  cause  had  not  itself  been  yet  before  Vice- 
Chancellor  Wood,  but  the  same  point  had  been  decided  by  him  in  B^ts  v. 
Mensies,  which  bad  afterwards  been  affirmed  by  the  House  of  Lords.  There 
was  also  a  cause  of  Betta  v.  Nellson  now  in  Vice-Chancellor  Wood's  paper 
(not  transferred),  involving  the  very  same  question,  and  which  would  probably 
be  heard  sooner  than  this  cause. 

Molina,  Q.C.,  and  Davey,  opposed  the  application. — Whichever  cause 
came  on  firat  woiUd,  of  course,  rule  the  other;  neither  Vice-Chancellor  would 
think  of  disregarding  the  order  of  the  other  in  pari  materia. 

Willcoch,  Q.C.,  in  reply. — The  subject  of  this  particular  patent  is  one 
with  which  Vice-Chancellor  Wood  is  especially  familiar. 

Lord  Cbanwobth,  C,  refused  the  application.  There  was  a  great 
difference  between  s  case  where  the  vei^  point  had  been  already  settled 
between  the  parties,  and  a  case  where  only  a  similar  point  had  been  adjudi- 
cated upon.  The  one  was  something  very  analogous  to  res  judicata,  the  other 
was  merely  a  case  in  point,  like  any  other  precedent. 


Winding-up  petition  abandoned — Coats. 

Company.  M. — A  creditor  who  had  issued  execution  presented  a  winding-up 
petition.  After  the  petition  was  presented  the  company  disputed  the  creditor's 
claim.  A  new  trial  at  law,  on  terms,  was  ordered,  resulting  in  the  petitioner's 
favour,  whose  claim  was  then  satisfied.  The  petition  stood  over  to  abide  the 
result  of  the  new  trial,  and  the  petitioner  took  no  further  steps  in  the  petition : — 
Held,  that  he  was  entitled  to  ike  costs  of  the  petition. 

This  was  a  question  as  to  the  ccets  of  a  petition  for  winding  up  the 
company,  which  had  been  presented  by  a  creditor  of  the  company.  A  creditor 
against  the  company  had,  in  the  month  of  December,  1865,  obtained,  in  an 
action  at  law,  execution  against  the  company.  The  sheriff's  return  was  nulla 
bona.  The  creditor  then  presented  a  petition  to  wind  up  the  company.  After 
the  presentation  of  the  petition  the  company  raised  a  dispute  as  to  the  vahdity 
of  the  creditor's  daim,  and  a  new  trial  was  ordered  at  law  upon  the  terms  of 
the  company  bringing  the  amount  of  the  claim  into  court,  to  abide  the  event 
of  the  trial.  An  application  was  thereupon  made  to  postpone  the  hearing  of 
the  petition  until  the  new  trial  at  law  was  decided.  The  new  trial  resulted 
in  favour  of  the  petitioner.  The  question  that  now  came  before  the  Court 
was  as  to  the  costs  of  the  petition. 

BaggaUayt  Q.C.,  asked  for  the  costs  of  the  petition  against  the  company. 


Motion  refused.   Costs  to  be  costs  in  the  cause. 


BoiOLLT.  M.B..  April  28.  1866. 
In  re  BAILWAY  FINANCE  COMPANY. 


14  W.  B.  785. 
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Swanston  opposed  the  application,  contended  that  this  was  the  case  of 
ft  creditor  with  a  bona  fide  disputed  claim,  and  the  petition  should  have  been 
disniissed,  and  cited  Re  The  ' Catholic  Publiaking  Company  (2  D.  J.  8.  116); 
Brighton  Club  and  Norfolk  Hotel  (13  W.  B.  788;  11  Jur.  N.S.  486). 

Lord  Bohilly.  M.B. — ^There  is  a  distinction  between  this  case  and  those 
cited.  If  this  petition  had  come  on  in  December,  no  winding-up  order  would 
have  been  made ;  but  the  petitioner  did  not  proceed  with  his  petition,  and  all 
I  am  asked  now  is,  in  effect,  to  say  whether  or  not  he  was  justified  in 
presenting  a  petition.  Up  to  the  16th  December,  which  was  the  first  notice 
he  had  of  any  dispute  against  his  claim  raised  by  the  company,  he  had  a 
right  to  present  a  petition,  and  he  did  not  afterwards  proceed  with  it,  but  he 
had  a  right  to  present  it,  and  is  entitled  to  his  costs  and  the  costs  of  this 
application. 


BOMILLT,  M.B..  May  1,  26,  1866. 

Re  LONDON,  HAMBUBG,  AND  CONTINENTAL  EXCHANGE  BANK 

(LIMITED). 

HENBY'S  CASE. 

U  W.  E.  785;  14  L.  T.  457;  12  Jur.  N.S.  494. 

Company — Winding-up — Contributory — Incomplete  transfer. 

Company.  M. — W.  was  shareholder  in  a  company  which  could  refuse  to 
register  transfers.  W.  had  contracted  to  assign  his  shares  to  S.,  and  H.  had 
applied  to  8.  for  a  sub -assignment  of  the  same  shares,  and  had  filed  a  bill 
against  8.  for  specific  performance: — Held,  that  though  W.  woe  registered 
owner,  H.  must  be  entered  on  the  list  of  contributories. 

The  London  and  Hamburg  Banking  Company  had  been  ordered  to  be 
wound  up  in  April,  1666. 

Mr.  Ward  was  registered  owner  of  thirty  shares  in  the  company.  The 
company  was  allowed  by  its  articles  of  association,  to  refuse  to  register 
transfers  until  approved  by  the  board.  Mr.  Ward  had  entered  into  two 
distinct  contracts.  The  first  was  to  transfer  his  shares  to  Stafford.  Stafford, 
meanwhile,  agreed  to  sub-assign  them  to  Henry,  a  broker,  but  afterwards 
refused  to  complete  the  agreement,  and  Henry  had  filed  a  bill  against  StafiFord 
for  specific  performance.  The  company  was  wound-up  before  Henry's  bill 
came  to  a  hearing,  and  Henry  now  declined  to  take  the  shares.  The  second 
contract  into  which  Ward  had  entered,  was  to  transfer  his  shares  to  Henry 
directly,  Henry  being  a  stockbroker,  and  acting  for  a  Mr.  Powell.  Stafford 
had  prevented  the  completion  of  this  contract  by  giving  the  company  notice 
that  the  shares  were  his,  and  must  not  be  registered  in  Henry's  name.  A 
question  being  raised  as  to  who  should  be  held  contributory  in  respect  of 
Ward's  thirty  shares,  the  chief  clerk  had  upon  summons  put  Henry  oa  the 
list.   This  decision  was  now  appealed  against. 

E.  R.  Turner  appeared  for  Ward,  the  registered  owner. 

Swanston,  for  Stafford,  the  purchaser  under  the  first  incomplete  contract, 
contended  that,  as  Henry  had  actually  filed  a  bill  for  specific  performance 
against  Stafford,  and  the  sub-transfer  to  him  had  not  been  objected  to  by 
the  company,  he  could  not  now  seek  to  throw  the  burden  back  on  Stafford, 
and  cited  Hyam'a  oaae  (4  De  0.  &  J.  544). 

Jetsel,  Q.C.,  and  Caldecoit,  contended  that  Hyam'e  ca$tt  and  that  class 
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of  cases,  had  no  application  here,  where  tiie  company  might  refuse  to  register 
transfers.  \^ard  was  still  registered  owner  and  ought  to  be  liable :  Rohin$on 
V.  Chartered  Bank  (14  W.  B.  71;  1  L.  B.  Eq.  83);  POOI0  V.  Middleton 
(9W.  R.  758;29  Beav.  646). 

Selwyn,  Q.C.,  and  Roxburgh,  tor  the  company,  took  no  part  in  the 
argument. 

May  24. — Lord  Bomilly,  M.B. — In  this  case  Stafford  and  Henry  have 
agreed  to  endeavour  to  throw  the  shares  back  upon  Ward  as  registered 
proprietor;  but  Ward  has  been  always  ready  to  complete  the  transfer,  and 
I  am  of  opinion  that  Henry  and  Stafford  cannot,  by  agreement  among  them- 
selves, throw  such  an  obligation  back  upon  the  seller.  The  Court  is  not 
bound  to  consider  the  register  conclusive,  for  if  so  no  question  of  fraud  could 
ever  be  inquired  into.  The  35th  and  IGOth  sections  of  the  Companies  Act, 
1862,  give  me  power  to  correct  the  register  at  any  time,  and  on  the  common 
principles  of  equity  I  must  hold  that  Henry  is  the  real  owner  of  these  shares, 
and  must  be  placed  on  the  list  of  contributories.  I  have  no  power  to  make 
Stafford,  who  caused  the  litigation,  pay  the  costs,  but  be  will  probably  be  liable 
for  damages  in  an  action  at  law. 


Bomilly,  M.B.,  May  24,  28,  1866. 
SCHOLEY  V.  CENTBAL  BAILWAY  COMPANY  OF  VENEZUELA. 

14  W.  B.  786. 

Referred  to.  In  re  Estates  Investment  Co.,  Pawle's  case,  [1869]  E.  K.  A.; 
38  L..  J.  Ch.  318;  20  L.  T.  100  (M.B.):  affirmed,  [1869]  E.  E.  A.; 
38  L.  J.  Ch.  412;  L.  B.  4  Ch.  497;  20  L.  T.  589;  17  W.  B.  699  (L.  JJ.). 

Identical  case — Suspension  of  decree. 

Appeal.  B. — Where  an  appeal,  involving  the  identical  question  before 
the  Court,  was  about  to  be  heard  before  the  House  of  Lords,  on  appeal  from 
the  Lords  Justices,  the  same  decree  as  that  appealed  from  was  made,  but  its 
operation  was  suspended  till  after  the  hearing  in  the  House  of  Lords,  with 
liberty  to  apply. 

This  was  a  bill  for  an  injunction  to  restrain  the  defendants  from  prose' 
cuting  an  action  at  law  for  payment  of  calls,  on  the  ground  of  alleged 
misrepresentations  in  the  prospectus  issued  on  the  formation  of  the  company. 

A  similar  suit,  Kisch  v.  The  Central  Railway  Company  of  Venezuela, 
reported  13  W,  R.  1006,  had,  on  appeal,  been  decided  in  favour  of  the  plaintiff 
by  the  Lords  Justices  in  July,  1865,  and  an  appeal  from  that  decision  to 
the  House  of  Lords  was  now  pending.  It  was  suggested  that  the  hearing 
of  the  present  suit  should  be  postponed  till  after  the  hearing  of  the  appeal 
to  the  House  of  Lords ;  but  the  plaintiff  elected  to  take  the  hearing  now,  on 
the  ground  that,  m  case  of  the  winding-up  of  the  company,  there  would  be 
an  advantage  in  his  having  a  decree  in  his  favour. 

The  company  was  formed  under  the  Act  of  1862  for  the  purpose  of 
constructing  a  railway  in  Venezuela.    The  capital  was  to  consist  of  500  0001 
in  10,000  shares  of  501.  each. 

The  principal  misrepresentations  complained  of  were  those  which  formed 
the  ground  of  the  decision  of  the  Lords  Justices  in  Kisch  v.  The  Central 
Railway  Company  of  Venezuela.  They  were— first,  the  statement  that  by 
the  concession  of  the  Government  of  Venezuela,  a  guarantee  of  nine  per  cent. 
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interest  on  all  calls  paid  on  account  of  the  subscribed  capital  for  a  period  of 
twenty  years  was  secured  to  the  company;  whereas,  in  fact,  the  nine  per 
cent,  was  guaranteed  only  whilst  the  line  did  not  produce  it  from  no  defaiilt 
of  the  company;  and  secondly,  the  statement  that  the  contractor  had  agreed 
to  pay  two  and  a-half  per  cent,  interest  on  the  paid-up  capital  during  the 
construction  of  the  railway;  whereas,  in  fact,  the  liability  of  the  contractor 
extended  only  to  a  sum  of  20,0001. 

The  company  was  registered  on  the  6th  July,  1864,  and  the  plaintiff 
received  the  prospectus  two  days  afterwards,  applied  for  and  received  an  allot- 
ment of  fifty  shares. 

The  bill  alleged  that  the  plaintiff  remained  in  total  ignorance  of  Uie 
misrepresentations  till  the  month  of  July,  1865,  when  he  saw  in  the  news- 
papers the  report  of  the  former  case  before  the  Lords  Justices,  whereupon  he 
refused  to  pay  the  call  which  afterwards  became  due. 

Baggallay,  Q.C.,  and  Siranston,  for  the  plaintiff. — This  case  is  in  all 
respects  similar  to  the  former.  There  can  be  no  difference,  because  the 
question  in  both  turns  upon  the  representations  contained  in  the  same  docu- 
ment. It  is  important  for  the  plaintiff  to  have  a  decree  in  his  favour,  as  his 
position  would  thereby  be  materially  altered  in  case  of  a  winding-up. 

Sir  R.  Palmer,  A.Q.,  and  Morris,  for  the  defendants. — There  are  facts 
common  to  this  case  and  the  former,  and  different  facts.  There  was  no  soimd 
distinction  between  those  points  which  the  Lords  Justices  decided  in  favour 
of  the  former  plaintiff,  and  those  which  they  rejected.  In  this  case  the 
plaintiff's  acts  are  inconsistent  with  his  present  application.  He  paid  a  call 
and  received  a  dividend  after  he  knew  of  the  misrepresentation.  Ex  parte 
Briggs  (1  L.  B.  Eq.  483)  was  quoted. 

Baggallay,  Q.C.,  in  reply. — As  to  the  question  of  delay  he  received  the 
dividend  before  he  knew  of  Kisch's  suit. 

May  28. — ^Lobd  Bohillt,  M.B. — I  think  that  this  case  is  identical  with 
the  former,  and  I  decide  this  case  in  &vour  of  the  plaintiff,  simply  on  the 
:ground  of  the  decision  of  the  Lords  Justices.  I  am  bound  by  their  decision 
until  it  is  reversed;  I  offer  no  opinion  upon  it.   The  decree  will  be  precisely 

the  same.  The  operation  of  the  decree  will  be  suspended  till  after  the  hearing 
before  the  House  of  Lords.    There  will  be  no  costs.    Liberty  to  apply. 


BoMiLLY,  M.B.,  May  28,  80,  1866. 
PATENT  BEEAD  MACHINEEY  COMPANY  (LIMITED). 
U  W.  B.  787;  14  L.  T.  682. 
Coniributory — Fully  paid-up  shares — Winding-up. 

Company.  M. — A  patentee  sold  hie  patent  to  a  limited  company,  receiving, 
aa  the  price,  some  fully  paid-up  shares  in  the  company: — Held,  thai  since  he 
could  not  be  liable  as  a  contributory,  he  was  not  entitled  to  a  winding-up  order. 

Stephens,  the  petitioner  in  this  case,  had  mvented  and  patented  a 
machine  for  diminishing  manual  labour  in  the  manufacture  of  bread,  and  had 
carried  on  the  manufacture  at  his  shop.  In  the  year  1862  a  company  was 
formed  for  working  his  patent.  It  was  provided  by  the  articles  of  association 
that  the  price  of  the  purchase  of  his  patent  should  be  2,500  fully  paid-up 
shares  of  the  company,  and  that  in  the  event  of  the  company  being  wound-up. 
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the  patent  should  revert  to  the  petitioner.  The  company  had  purchased  the 
places  of  business  of  the  petitioner,  and  of  several  other  bakers.  The  business 
they  undertook  was  baking  bread  by  the  petitioner's  process,  and  making  his 
machines  for  sale.  The  articles  of  association  provided  that  in  case  seventy 
per  cent,  of  the  capital  of  the  company  should  be  spent,  a  meeting  of  share- 
holders should  be  summoned  to  consider  the  propriety  of  winding-up.  The 
balciug  business  proved  unsuccessful,  but  a  meeting  of  the  shareholders  had 
decided  to  continue  the  machine  making,  which  seemed  likely  to  be  eventually 
profitable. 

Southgaie,  Q.C.,  and  Bevir,  contended  that  they  had  only  to  shew  that 
it  vas  right  and  equitable  that  the  company  should  be  wound-up  to  entitle 
them  to  the  order.  The  petitioner,  as  a  shareholder,  was  entitled  to  apply. 
Most  of  the  baking  places  were  shut  up,  and  had  resulted  in  loss,  and  by 
4th  February,  1865,  the  company  had  no  funds  in  hand. 

Wintle,  for  the  company. — One  of  the  bakeries  is  now  going  on  success- 
fully, and  the  losses  in  other  cases  have  been  caused  by  the  petitioner's 
mistakes,  and  they  paid  him  5,0001.  for  the  purchase  of  his  bakery.  The 
baking  business  is  one  not  suitable  for  a  company,  but  the  machine  making 
will  be  profitable.  The  petitioner's  interests  are  adverse  to  those  of  the  share- 
holders, inasmuch  as  he  would  receive  bis  patents  back  in  case  of  a  winding-up. 

LoBD  EoMiLLY,  M.B. — I  think  that  the  petitioner  would  not  be  entitled 
to  the  patent  in  priority  to  the  creditors  of  the  company. 

Wintle. — By  the  82nd  section  of  the  Act  of  1862,  a  petitioner,  to  entitle 
him  to  a  winding-up  order,  must  be  either  a  contributory  or  a  creditor. 
Stephens  cannot  be  contributory,  for  his  shares  are  fully  paid-up,  and  he  is 
not  a  creditor,  for  all  the  money  due  to  him  has  been  paid.  The  interests  of 
the  petitioner  on  a  winding-up  are  contrary  to  those  of  the  other  shareholders, 
which  shews  ihat  it  was  for  the  company  to  decide  whether  there  should  be  a 
winding-up. 

Lord  Romilly,  M.K. — I  do  not  think  he  is  a  creditor. 
Southgate,  in  reply. — I  have  only  to  prove  a  reasonable  case. 

May  30. — ^Lord  Bohilly,  M.B. — cannot  make  the  order  in  this  case. 
The  company  was  established  for  baking  and  machine  making.  The  baking 
has  failed,  but  the  machine  making  may  succeed.  The  shareholders  and 
execution-creditors  wish  to  carry  on  the  business.  The  plaintiff  is  not  liable 
for  ike  company's  debts,  and  has  no  interests  which  would  entitle  him  to  the 
order.  The  sole  result  of  granting  an  order  would  be  to  vest  the  most  valuable 
assets  of  the  company  in  the  petitioner.  In  my  opinion,  this  is  not  a  case  in 
which  he  is  entitled  to  come  here  and  ask  for  a  winding-up  order.  The 
petition  will  be  dismissed  with  costs. 


Stpart,  V.C.,  June  1,  1866. 

Ex  paHe  THE  WAEDEN,  SCHOLARS,  AND  CLEBKS  OF  ST.  MABY'S 
COLLEGE,  WINCHESTER. 

14  "W.  R.  788;  14  L.  T.  543. 

Practice — Payment  of  dividends — Affidavit  of  title. 

The  usual  affidamt  of  title  prescribed  by  C.  0.  xzxiv.  r.  8,  18  requisite, 
even  though  only  the  income  of  the  fund  is  proposed  to  be  dealt  with. 
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This  was  an  application  for  the  investment  of  4,750L  in  Three  per  Cent. 
Annuities,  and  that  such  Annuities  should  be  carried  to  the  credit  of  the 
cause.  Ex  parte  The  Metropolitan  Board  of  Workt;  In  the  matter  of  the 

MetTopolis  Improvement  Act,  1863;  The  account  of  The  Wardens,  Scholars, 
(fcc,  of  8t,  Mary's  College,  Winchester;  and  that  the  dividends  and  interest, 
as  they  became  due,  might  be  paid  to  the  petitioners  and  their  successors. 

Wingfield  mentioned  that  the  petition  was  not  supported  by  the  usual 
affidavit  as  to  title,  required  by  C.  O.  xxxiv.  r.  8,  and  asked  whether  sadx 
affidavit  would  be  necessaiy  in  an  application  for  payment  of  dividends  and 
interest  only. 

Stuart,  V.C. — Yes;  I  must  have  the  usual  affidavit. 
C.  Hall,  for  Metropolitan  Boiurd  of  Works. 


Trustee  and  cestui  que  trust — Purchase  by  trustee. 

Trust  and  Trustee. — The  Court  will,  as  of  course,  and  irrespective  of  the 
adequacy  of  the  purchase-money,  set  aside  a  purchase  by  a  trustee  of  the  trust 
property. 

This  was  a  bill  to  set  aside  the  purchase  of  two  farms,  called  the  Wormald 
and  Jugs  Farms,  respectively,  on  the  ground  that  the  purchasers  were  trustees 
of  the  property.  The  lands  in  question  were  devised  by  one  Lum  to  trustees 
on  trust  for  sale,  the  defendants  John  Lum  and  Thomas  Dyson  being  two  of 
the  trustees  named.  After  an  ineffectual  attempt  at  a  sale  by  auction,  the 
lands  were  again  put  up  in  December,  1860,  when  the  Wormald  Farm  was 
sold  to  Thomas  Dyson  for  8171.,  and  the  Jugs  Farm  to  a  Mrs.  Hamer  for  300/. 
Mrs.  Hamer  was  alleged,  and  sufficiently  proved  according  to  the  judgment 
of  the  Vice -Chancellor,  to  have  been  a  mere  agent  for  John  Lum.  There  was 
no  material  dispute  as  to  the  sufficiency  of  the  purchase -money. 

John  Lum  contended  that  Mrs.  Hamer  was  not  his  agent,  but  that  even 
if  she  were,  the  estate  had  now  been  fully  administered,  a  full  value  had  been 
given,  and  that  the  re-sale  of  the  property  could  produce  no  benefit  to  any 
party.    Dyson  consented  to  give  up  the  property. 

Qreene,  Q.C.,  and  E.  K.  Karslake,  for  the  plaintiff. 

W.  F.  Robinson  for  the  defendant  Dyson. 

Malins,  Q.C.,  and  C.  Hall  for  defendant  Lum. 

Stuart,  V.C,  said  that  the  Court  had  no  choice  but  to  set  aside  the 
purchases.  The  law  was  so  well  settled  that  he  knew  of  no  exceptional  case. 
All  the  features  of  the  present  case  which  had  been  referred  to  by  the  defen- 
dant's counsel,  viz.,  the  sufficiency  of  price,  and  the  uselessness  of  the 
litigation,  had  occurred  in  other  cases,  but  they  had  not  been  sufficient  to 
induce  the  Court  to  relax  the  rule.  The  property  must  be  put  up  at  the  price 
purchased  by  the  trustees,  and  if  no  more  were  offered  they  must  be  held  to 
their  bargain. 

Costs  occasioned  by  his  purchase  to  be  paid  by  John  Lum ;  all  other  costs 
for  further  ctmBideraticai. 


Stuart,  V.C,  June  4,  5,  1866. 


DYSON  V.  LUM. 


14  W.  R.  788;  14  L.  T.  588. 
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Wood,  V.C.,  May  8,  1866. 

SPAEROW  V.  EWING. 

U  W.  B.  788;  14  L.  T.  494;  12  Jur.  N.S.  428. 

Practice — Supplemental  order  to  revive — Subpoena  to  hear  judgment. 

Where  a  subpoena  to  hear  judgment  has  been  served  on  a  defendant,  who 
becomes  bankrupt  before  the  decree,  and  upon  whose  assignees  a  supplemental 
order  to  revive  is  served,  it  is  not  necessary  to  serve  a  fresh  subpoena  to  hear 
judgment  upon  the  assignees. 

In  this  suit,  after  replication  filed,  &c.,  and  subpcena  to  hear  judgment 
served  on  the  defendants,  one  of  the  defendants  became  bankrupt.  The 
plaintiff  obtained  the  usual  supplemental  order  to  revive  as  against  the 
assignees  in  bankruptcy  (15  &  16  Vict.  c.  86,  s.  51).  The  order  was  served 
upon  them,  and  they  made  no  objection  to  it;  but  the  plaintiff's  counsel, 
thinking  that  it  was  not  necessazy  to  serve  a  fresh  subpoena  to  hear  judgment 
upon  them,  no  such  subpoena  was  taken  out.  The  cause  came  on  for  hearing, 
but  the  assignees  did  not  appear.  The  decree  was  accordingly  taken  as  against 
them  in  their  absence,  upon  affidavit  of  service  of  the  order  to  revive. 

Kay,  for  the  plaintiff,  now  took  the  opinion  of  the  Court  on  the  question 
as  to  whether  a  fresh  subpoena  was  necessary  or  not.  Under  the  old  practice, 
when  a  bill  of  revivor  was  necessary,  no  fresh  subpoerm  was  required — Bray  v. 
Woodran  (6  Mad.  72).  The  assignees  are  introduced  into  tiie  suit  by  the 
supplemental  order  in  the  place  of  the  bankrupt.  They  stand  in  his  shoes  for 
all  the  purposes  of  the  original  suit.  The  evidence,  &c.,  has  not  to  be  taken 
afresh  as  against  them.  Why,  then,  should  this  one  step  in  the  cause  be 
picked  out  as  being  necessary  to  be  gone  over  again  in  order  to  affect  the 
assignees?  The  rule  is  clear  and  intelligible  that  every  proceeding  of  every 
kind  taken  against  the  defendant  before  he  became  bankrupt  is  to  be  con- 
sidered as  taken  against  the  assignees  when  once  they  have  been  brought  into 
tile  suit. 

Wood,  V.C.,  decided  that  no  fresh  subpcena  to  hear  judgment  was 
necessary.  He  said  that  persons  brought  into  a  suit  by  supplemental  order 
were  bound  to  inform  themselves  of  t^e  exact  position  of  the  suit. 


14  W.  R.  788;  L.  R.  2  Eq.  303;  14  L.  T.  432;  12  Jur.  N.S.  428. 

FoUowed,  Allen  v.  Bonneit,  1868,  L.  R.  6  Eq.  522;  16  W.  R.  1075  (M.R.). 

Practice — Evidence — Reading  depositions  taken  in  another  suit  in  another 
court — Lancaster  Chancery  Court. 

BviDEKGE. — An  order  of  course,  obtained  by  the  plaintiff,  for  permission 
io  read,  at  the  hearing  of  this  cause,  depositions  taken  in  the  Lancaster 
Palatinate  Court,  in  a  cause  in  which  he  was  defendant  and  the  present  defendant 
was  plaintiff,  was  discharged  with  costs,  as  irregular. 

This  was  a  motion  made  on  behalf  of  the  defendant  to  discharge  an  order 
of  course  which  had  been  obtained  at  the  Rolls  by  the  plaintiff.  The  order 
was  that  the  plaintiff  might  be  at  liberty  at  the  hearing  of  this  cause  to  read 


Wood,  V.C.,  May  8,  1866. 
STEPHENSON  v.  BINEY. 


2950 


STEPHENSON  V.  BINEY. 


Dt68] 


and  make  use  of  the  documents  therein  specified;  such  documents,  which 
included  a  great  number  of  voluminous  affidavits,  having  been  filed  in  the 
Chancery  of  the  County  Palatine  of  Lancaster,  in  a  cause  of  Biney  v. 
Stephenson,  between  the  same  parties  as  those  to  the  present  cause,  the 
defendant  in  the  one  being  the  plaintiff  in  the  other,  and  vice  versa. 

The  bill  was  filed  in  the  Palatinate  Court  for  the  purpose  of  obtaining 
the  dissolution  of  a  partnership  between  the  parties  as  hotel  keepers.  Vice- 
Chancellor  James  dismissed  the  bill  with  costs.  Such  dismissal,  howevOT, 
not  having  the  effect  of  causing  the  plaintiff  to  relinquish  tiie  occupation  of 
the  hotel,  which  the  present  plaintifi  contended  that  be  was  bound  to  do 
under  a  clause  of  the  articles  of  partnership,  this  bill  was  filed  in  the  High 
Court.  It  prayed  that  the  defendant  might  be  restrained  from  continuing  in 
the  occupation  of  iAie  hotel  in  contravention  of  such  clause,  and  for  conse- 
quential directions.  An  affidavit  had  been  filed  in  support  of  the  present 
motion  to  the  effect  that  the  persons  who  bad  sworn  the  affidavits,  which  the 
plaintiff  had  obtained  an  order  to  read,  were  still  living. 

CHffard,  Q.C.,  and  E.  B.  Turner,  for  the  defendant,  contended  tiiat  tbe 
order  to  read  was  irregular  and  could  not  be  supported.  In  WiUiama  v. 
Broadkead  (1  Sm.  151),  where  a  plaintiff  in  this  Court,  who  had  also  been 
a  plaintiff  in  a  suit  in  the  Exchequer,  bad  obtained  an  order  to  read  against 
a  defendant  in  this  Court,  who  made  the  same  defence  as  had  been  made  in 
the  Exchequer,  copies  of  depositions  taken  in  the  Exchequer,  the  order  was 
discharged  for  irregularity ;  on  the  ground  th&t  the  depositicms  could  not  be  read 
except  from  the  production  of  a  copy  of  the  bill  and  answer  in  the  Exchequer, 
for  the  purpose  of  showing  that  the  issue  was  the  same  in  both  causes;  and 
that  upon  such  production  the  depositions  could  be  read  without  any  order. 
They  also  cited  Hope  v.  Ldddell  (No.  2),  (21  Beav.  181);  Palmer  v.  Lord 
Aylesbury  (15  Ves.  299);  and  referred  to  Dan.  Chan.  Prac.  826-7;  and  the  note 
to  C.  0.  XIX.  r.  4,  in  Morgan's  Acts  and  Orders,  447-8.  With  respect  to  this 
last  authority,  which  says  that  the  true  test  of  the  admissibility  of  depositions 
in  one  cause  to  be  read  in  another  when  the  parties  in  both  causes  are,  as  in 
the  present  case,  the  same,  is  whether  the  issues  in  both  causes  are  the  same, 
they  argued  that  if  the  issues  were  the  same  in  this  suit  and  in  the  Lancasttf 
suit,  then  t^e  rights  of  the  parties  had  been  already  settled ;  and  if  they  were 
not  the  same,  then  the  depositions  could  not  be  evidence. 

E.  K.  Karalake  (Rolt,  Q.C.,  with  him),  for  the  plaintiff,  in  support  of  the 
order  to  read,  contended  that  this  suit  was  merely  a  cross  cause  to  t^e  cause  in 
the  Lancaster  Court. 

Wood,  V.C,  said  that  it  was  well  established  that  when  there  was  a  cause 
and  a  cro^  cause  in  this  Court  the  depositions  taken  in  the  one  could  be  read 
in  tiie  of^er;  and  further,  that  if  depositions  were  taken  in  a  separate  cause 
in  this  court,  the  Court  would  not  require  the  attendance  of  any  of  its  officers, 
or  ate  production  of  the  bill  and  answer,  but  would  take  notice  of  its  own 
record,  and,  if  satisfied  that  the  issue  was  the  same  in  both  causes,  would  order 
the  depositions  in  the  one  to  be  read  in  the  other. 

But,  as  regarded  all  matters  of  proceeding  in  a  different  Coxu^,  the  case 
was  different.  This  Court  did  not  know  what  the  record  of  another  Court 
might  be,  and,  therefore,  before  allowing  the  party  to  read  depositions  taken  in 
another  Court,  it  required  the  production  of  the  documents  which  were  the 
foundation  of  the  proceedings  in  such  other  Court.  If,  upon  tiiat  production, 
it  was  proved  that  the  issues  raised  in  both  Courts  were  the  same,  the 
depositions  taken  in  the  otiier  Court  coidd  then  be  read  in  this  Court  without  an 
order.  That  was  the  substance  of  tiie  authorities.  The  present  order,  there- 
fore, was  irregular,  and  must  be  dischsiged  with  costs. 
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14  W.  R.  789. 
Pleading — Answer — Exceptions — Corre  spondence. 

Discovert.  A. — Where  a  defendant  is  required  by  an  interrogatory  to  sei 
forth  a  list  of  oil  correspondence  relating  to  a  negotiation,  and  answers  that, 
if  he  wrote  or  received  any  letters  on  the  subject,  he  has  not  preserved  them, 
and  thai  he  has  none  except  those  in  the  schedule^  the  answer  is  insufficient. 

This  case  has  been  reported  before  (14  W.  R.  578),  when  it  was  argued 
on  exceptions  to  defendant 's  answer  to  the  interrogatory  relating  to  the 
representations  made  by  him  as  to  his  profits,  and  requiring  him  to  set  forth 
a  list  of  all  correspondence  relating  to  the  negotiation  for  the  sale  of  his  busi- 
ness. The  defendant,  by  his  furtiier  answer,  in  reply  to  the  demand  for  a  list 
ci  correspondence,  said  that,  if  he  ever  wrote  or  received  any  letter  relating 
to  the  negotiations  (which  he  did  not  admit  'tibiat  he  had  done),  he  had  not 
preserved  it;  and  also  that,  save  as  appeared  by  the  schedule  to  this  further 
answer,  be  had  not  any  letter  or  draft  or  copy  of  or  extract  from  any  letter 
relating  to  the  said  negotiation.   To  this  answer  the  plaintiff  again  excepted. 

WiUcockp  Q.C.,  and  Hemming,  for  tiie  plaintiff,  said  that  the  ftui>her 
answer  was  also  insufficient.  It  was  quite  possible  that  correspondence  might 
have  existed  up  to  the  time  of  the  answer,  and  then  have  been  destroyed. 
Probably  the  correspondence  was  conducted  by  a  clerk  oi  defendant. 

/.  Pearson,  for  the  defendant,  argued  that  he  had  traversed  the  interroga- 
tory. If  plaintiff  wanted  a  list  of  those  letters  that  had  been  destroyed,  De 
should  have  framed  his  interrogatory  differently.  The  answer  follows  the 
interrogatory. 

Wood,  V.C.  (without  calling  for  a  reply),  said  tiiat  something  had  come 
out  when  a  former  answer  was  pressed.  The  object  was  to  get  a  list  of  the 
correspondence.  The  answer  that,  if  the  defendant  ever  wrote  or  received 
any  letter,  he  had  not  preserved  it,  did  not  prevent  him  from  setting  out  a 
list.  There  might  have  been  an  important  document.  If  there  had  been,  and 
it  had  been  destroyed,  it  would  have  impressed  itself  on  his  mind.  He  did 
not  find  a  full  traverse  to  tiie  interrogatory.  The  better  way  would  be  to 
examine  the  defendant  at  chambers,  where  tiie  matter  would  be  cleared  up  in 
two  or  three  minutes.    Defendant  must  attend  at  his  own  expense. 


[CROWN    CASE  RESERVED.] 

June  9,  1866. 
REG.  V.  STUDD  AND  OTHERS. 
14  W.  R.  806;  14  L.  T.  688. 
FoTcihle  entry — Restating  case. 

Criminal  Law.  C. — (1)  One  V.,  the  prosecutor,  having  been  in  posseBaion 
of  a  house  from  May  to  October,  ike  defendants  called  there,  and,  insisting 
that  V,  had  no  title,  proceeded  to  take  the  keys  out  of  the  room  doors.  Upon 
their  doing  that  V .  gave  them  into  custody  for  stealing  the  keys;  but  the 
magistrate  before  whom  they  were  taken  refused  to  detain  them.  They  then 
returned  to  the  house,  and  havitig  procured  a  sledge-hammer,  forced  the  inner 
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dooT  of  the  hall,  and  some  having  entered  that  way,  and  some  by  a  stair- 
case-window,  overpowering  the  prosecutor's  opposiiion,  and  furnished  with  a 
hatchet  and  other  weapon,  after  a  struggle  which  caused  a  disorderly  crowd  to 
assemble,  they  ejected  the  prosecutor  and  his  servants.  From  the  commence- 
ment of  the  proceedings  till  the  conclusion  a  female  servant  of  the  prosecutor's 
was  in  the  kitchen: — Held,  assuming  the  title  of  the  prosecutor  to  have  been 
bad,  and  that  the  defendants  had  acted  by  the  orders  of  those  who  had  a  good 
title  to  the  premises,  that  the  evidence  ivas  sufficient  to  support  a  conviction 
of  the  defendants  for  a  forcible  entry  and  riot. 

Criminal  Law.  D. — (2)  Where  a  case  reserved  had  been  re-siaied  by 
order  of  the  Court,  an  application,  supported  by  affidavit,  to  have  it  <igain  re- 
stated was  refused. 

Case: — "George  Deeks,  Alfred  Studd,  and  eight  other  defendants  who 
were  named,  were  tried  before  me  at  the  Middlesex  Sessions,  in  November, 
1865,  upon  an  indictment  which  charged  them  with  a  forcible  entry  into  cer- 
tain premises,  and  a  riot. 

"  Geoi^e  Deeks  was  acquitted,  and  the  other  defuidants  were  found 
guilty  upon  the  count  charging  a  forcible  entry,  subject  to  the  opinion  of  this 
honourable  Court  upon  the  following  case: — 

"  The  prosecutor,  John  Vincent,  was  in  possession  of  the  premises  in 
question  from  May,  1865,  and  there  carried  on  his  business  of  a  house  agent 
until  Ootober  in  the  same  year,  when  several  of  the  defendants  called  at  the 
house  and  said  they  had  come  to  take  possession.  They  produced  an  opinion 
which  they  said  had  been  taken  on  the  subject,  by  which  they  were  advised 
that  the  parties  of  whom  Vincent  had  bought  a  term  had  no  legal  right  to 
assign  it,  and  they  said  that  if  possession  was  not  given,  they  should  use 
force.  They  proceeded  to  take  out  the  keys  of  the  room  doors,  upon  which 
the  prosecutor  sent  for  a  police  constable,  and  gave  them  in  charge  for  steal- 
ing the  door-keys.  The  magistrate  before  whom  they  were  taken  refused  to 
detain  them,  and  they  returned  to  the  house,  accompanied  by  the  other  de- 
fendants. Buring  their  absence  the  prosecutor  had  fastened  and  barricaded 
the  premises,  but  the  defendants  procured  a  sledge-hammer  and  forced  the 
inner  door  of  the  hall,  and  some  of  them  then  entered,  whilst  other  of  the  de- 
fendants entered  by  a  staircase-window,  overpowering  the  prosecutor's  opposi- 
tion. They  had  a  hatchet  and  other  weapons,  and  after  a  considerable 
struggle,  which  caused  the  assemblage  of  a  large  disorderly  crowd,  they  suc- 
ceeded in  ejecting  the  prosecutor  and  his  servants  from  the  premises.  A 
female  servant  of  the  prosecutor  was  in  the  kitchen  of  the  house  from  the 
commencement  of  the  proceeding,  and  remained  until  the  conclusion.  The 
office  furniture  and  books  of  the  prosecutor  were  also  left  on  the  premises  when 
possession  was  forcibly  taken  as  before  described. 

"  The  counsel  for  the  defendants  contended  that  the  prosecutor  had  no 
legal  title  to  the  premises,  and  that  as  the  defendants  had  got  in  and  taken 
the  keys,  they  were  in  lawful  possession;  that  the  charge  of  felony  improperly 
removed  them  from  the  premises,  and  that  they  were  legally  entitled  to  use 
the  force  they  had  used  in  consequence  of  the  prosecutor's  refusal  to  admit 
them. 

**  The  counsel  for  the  defendants  relied  on  this  objection,  and  declined  to 
address  the  jury  on  the  facts.  I  told  the  jury  that  if  it  were  shown  that  the 
title  of  the  prosecutor  was  objectionable,  and  that  the  defendants  acted  by  the 
orders  of  parties  who  could  show  a  legal  title  to  the  premises,  that  such  proof 
would  not  justify  the  conduct  of  the  defendants,  or  furnish  any  answer  to  the 
indictment. 

"  The  question  on  which  I  solicit  the  opinion  of  this  Court  is  whether  my 
direction,  in  point  of  law,  was  correct.    If  it  were,  the  conviction  is  to  stand; 
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but  if  not.  it  is  to  be  reversed;  and  the  defendants  have  been  severally 
admitted  to  bail  pending  the  decision. 

"  W.  H.  Bodkin,  Assistant  Judge,  Middlesex  Sessions, 
December  19th,  1865. 
"  Be-Btated  by  order  of  the  Court  of  Criminal  Appeal,  April  16th,  1866. 

"  W.  H.  Bodkin." 

BaUantine,  Serj.  (Lanyon,  with  him),  applied  that  the  case,  as  re-stated, 
might  again  be  sent  back  to  the  Assistant  Judge  for  amendment,  and  handed 
to  the  Court  an  affidavit  in  support  of  his  application.  He  desired  that  it  should 
be  stated  in  the  case — 1.  That  the  defendant  had  a  clear  title  to  the  posses- 
sion  of  the  premises.  2.  That  they  had  obtained  peaceable  possession  of  the 
premises  before  the  charge  against  them  had  been  dismissed  by  the  magis- 
trate? [Erle,  C.J. — What  do  you  mean  by  obtaining  peaceable  possession?] 
That  the  doors  being  open,  the  owner  peaceably  went  in  with  his  servants,  and 
took  possession  of  the  keys,  and  ordered  out  those  who  were  in  the  house. 
[Erle,  C.  J. — It  is  stated  in  the  case  that  the  prosecutor's  cook  was  down 
stairs  all  the  time,  and  was  never  off  the  premises.  That  makes  all  the  dif- 
ference, because  the  premises  were  never  in  the  possession  of  the  defendants, 
whilst  the  oook  and  the  prosecutor's  furniture  were  there,  and  ex  hypoihen 
Vincent  bad  no  idea  of  letting  you  in.]  The  points  reserved  are  not  stated  in 
the  case,  and  as  it  now  staniu,  I  cannot  argue  it.  [Martin,  B. — For  my  part 
it  seems  to  me  that  it  was  for  the  judge  who  tried  the  defendants  to  state  the 
case  for  this  court,  and  it  was  right  if  the  defendants'  counsel  was  not  satisfied 
with  the  manner  in  which  it  was  stated,  that  he  should  suggest  to  the  judge 
in  what  way  it  should  be  amended.  Here  the  case  has  been  re-stated  by  the 
jodge,  and  I  do  not  think  we  ought  to  send  it  back.] 

Metcalfe  for  the  prosecution  was  not  called  on. 

The  Court  affirmed  the  conviction. 


Absconding  defendant — Bill  taken  pro  confesso. 

For  the  purpose  of  having  a  bill  taken  pro  confesso  againat  an  absconding 
defendant,  it  muet  be  shotm  ihat,  ai  the  time  of  making  the  application,  the 
defendant  cannot  be  found. 

This  was  an  application  under  the  22nd  General  Order,  rule  4,  to  have  a 
bin  taken  pro  confesso  against  a  defendant  who  had  absconded.  An  attach- 
loent  had  issued  against  the  defendant  in  1864,  and  had  been  returned  non  e»i 
inenius,  and  the  application  was  made  on  an  affidavit  of  those  facts. 

BoviU  appeared  in  support  of  the  application. 

Ix)RD  BoHiLLY,  M.B.,  refuscd  the  application  on  the  ground  that  it  must 
be  shown  that  the  defendant  cannot  be  found  now. 


Conviction  affirmed. 


EoMiLLY,  M.R.,  May  23,  1866. 
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HENRY  tJ.  NAGHTEN. 


14  W.  R.  814. 


Bectification  of  aeitlement—Writien  in$tTucti<m». 

Settlement. — A  memorandum  by  a  golicitor  of  verbal  instructiona  untl  not 
be  treated  aa  vrritten  inatructiona  ao  as  to  prevent  a  decree  for  rectificaiion  of 
a  aettlement  made  in  accordance  with  the  memorandum. 

ThiB  was  an  application  to  rectify  a  marriage  settlement  by  excluding  some 
property  from  its  operation,  which,  it  was  alleged,  was  not  intended  to  have 
formed  part  of  the  settled  property. 

The  marriage  in  question  took  place  at  Paris  on  the  9th  of  August,  1865. 
The  wife  was  possessed  of  5001.  Railway  Stock,  and  some  property  expectant 
on  the  death  of  her  grandmother,  which,  it  was  believed,  was  strictly  settled. 
The  marriage  was  very  hurriedly  arranged,  and  on  the  8th  of  August  it  was 
suggested  that  a  settlement  of  the  wife's  expectant  property  should  be  made 
to  provide  for  the  case  of  her  grandmother's  property  not  being  effectually 
settled,  and  to  settle  after-acquired  property.  The  husband  and  wife  accord- 
ingly instructed  a  Mr.  Moore,  a  solicitor  residing  at  Paris,  to  prepare  a  aettle- 
ment. He  was  disinclined  to  do  bo  at  one  day's  notice,  but,  as  there  was  no 
possibility  of  delay,  he  consented  to  prepare  one  by  the  next  day.  His  note 
of  the  instructions,  which  were  otherwise  verbal,  was  "  present  and  future 
property."  The  settlement  was  in  general  terms,  and  thereby  included  ^e 
500L  Stock.  The  wife  was  afterwards  much  surprised  to  find  that  she  could 
not  sell  out  any  portion  of  the  Stock  on  account  of  the  settlement.  She  had 
not  motioned  the  Railway  Stock  to  Mr.  Moore. 

Cotton,  for  the  plaintiff. — It  was  never  intended  to  include  this  property 
in  the  settlement,  and  it  was  only  by  reason  of  the  unavoidable  haste  that  it 
was  not  expressly  excluded. 

Owen,  contr&. — The  memorandum  of  the  solicitor  vbb  equivalent  to 
written  instructions,  and  the  Court  will  not  rectify  a  settlement  which  is  in 
accordance  with  written  instructions. 

Lord  Romilly,  M.R. — Mr.  Cotton,  you  must  take  a  decree.  The  fact  of 
the  immediate  application  by  the  wife  for  the  5001.  Stock  shows  that  thws 
was  a  mistake.  The  existence  of  the  grandmother's  property  is  quite  a  suffi- 
oi^t  reason  for  a  settlement  of  present  property.  The  question  was  whether 
there  should  be  no  settlement,  or  a  settlement  executed  in  twenty-four  hours. 
Nothing  was  said  about  the  Railway  Stock,  and  therelore  the  aettlement  was 
silent  about  it.  The  memorandum  of  the  solicitor  does  not  amoimt  to  written 
instructions.  The  plaintiffs  will  have  to  pay  costs  as  between  solicitor  and 
client.  The  decree  will  be  to  rectify  the  settlement  by  saying  that  it  is  not  to 
extend  to  the  Railway  Stock.   Let  that  be  indorsed  on  the  settlement. 


SJUL  GARRETT   V.   SALISBURY  &   DORSET  JUNCTION  RLY.  2956 


RoMiLLY,  M.R.,  June  7,  1866. 


GARRETT  o.  SALISBURY  AND  DORSET  JUNCTION  RAILWAY. 

14  W.  R.  816;  L.  R.  2  Eq.  358;  12  Jur.  N.S.  495. 

ConiractoT — Injunction — Use  of  plant — ConBtruciion  of  works. 

Work  and  Labour. — A  company  will  be  restrained  by  injunction  from 
aeUing  plant  belonging  to  a  contractor  who  has  made  default,  where  they  have 
power  in  that  case  to  take  possession  of  the  plant  at  a  valuation,  and  to  allow 
it  in  account  with  the  contractor,  and  have  dUo  power  to  use  it  in  the  construc- 
tion of  the  line,  unless  it  appears  that  there  is  a  balance  of  account  aetuaUy 
due  from  the  contractor. 

This  was  a  motion  for  an  injunction  to  restrain  the  defendants  from  re- 
moving certain  plant  which  had  been  used  by  the  plaintiff,  a  railway  con- 
tractor, in  the  construction  of  their  line. 

The  pIainti£E  bad  contracted  to  make  the  defendants'  line,  which  was  a 
short  junction  line.  The  contract  contained  a  clause  giving  the  railway  com- 
pany power,  in  case  of  the  failure  of  the  contractor  to  complete  his  contract, 
to  take  possession  of  the  works,  and  to  take  the  plant  at  a  valuation,  and  allow 
tke  value  in  account  with  the  contractor.  It  contained  also  a  clause  giving 
them  power  to  use  such  plant  in  completing  the  works  left  incomplete  by  the 
contractor. 

The  contractor  commenced  the  works,  and  carried  them  on  for  some  time. 
He  was  afterwards  sued  for  a  debt,  and,  being  imable  to  pay,  was  sent  to 
prison.  By  this  means  it  became  impossible  for  him  to  continue  the  works, 
and  he  afterwards  became  insolvent.  He  had,  in  consequence  of  the  delay  in 
completing,  rendered  himself  liable  in  damages  to  the  company.  He  had  in- 
stituted a  suit  before  Vice-Chancellor  Wood,  but  the  accounts  applied  for  in 
Hhai  suit,  and  other  matters  in  dispute  between  the  parties,  had  been  referred 
to  arbitration.  A  new  contractor  named  Jackson  had  been  appointed  to  con- 
tinue the  works,  which  were  now  nearly  completed.  Jackson  had  taken  away 
a  shed  which  formerly  belonged  to  the  plaintiff,  and  four  waggons  had  been 
moved  off  the  line.  The  removal  of  the  shed  had  been  rendered  necessary  to 
prevent  the  spread  of  the  small-pox  which  had  broken  out  there,  and  bad  been 
done  without  the  authority  of  the  company.  The  removal  of  the  waggons  was 
said  to  be  a  temporary  measure.  The  defendants  intended,  on  the  completion 
of  the  line,  to  sell  the  plant  for  the  purpose  of  clearing  the  line  for  traffic,  and 
accoimt  for  the  proceeds  of  the  sale  in  their  account  before  the  arbitrator.  The 
injimction  was  prayed  to  prevent  their  selling  the  plant. 

Jessel,  Q.C.,  and  Stock,  for  the  plaintiff. — The  company  are  not  entitled 
to  sell  the  plant.  They  can  only  take  possession  of  it  and  use  it  for  the  pur- 
pose of  construction.  Until  the  account  is  taken  it  does  not  appear  that  there 
is  anything  due  to  the  company.  We  say  that  there  is  a  balance  due  to  the 
C(»itractor. 

Selwyni  Q.C.,  and  Toimsertd,  for  the  company. — ^The  contractor  has  made 
default,  and  we  are  absolutely  entitled  to  the  plant.  We  have  been  put  to  loss 
and  inconvenience  by  his  failure  to  complete  the  works.  It  will  be  necessary 
to  remove  the  plant  before  the  line  is  opened,  and  the  proceeds  of  the  sale  will 
be  brought  into  the  account  before  the  arbitrator.  The  Court  will  not  interfere 
between  a  contractor  and  a  railway  company  on  an  interlocutory  application : 
Garrett  v.  The  Banstead  and  Epsom  Downs  itailway  Company  (18  W.  R.  878); 
Munro  v.  The  Wivenhoe  and  Brightlingsea  Railway  Company  (18  W.  R.  880). 

Lord  RohUiLY,  M.R. — I  shall  not  restrain  you  from  using  the  plant.  If 
there  is  a  balance  due  to  the  plaintiff  the  property  belongs  to  him. 

Baggallay,  Q-C,  and  Fitghugh,  for  Jackson,  the  new  contractor. — This 
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matter  ought  to  go  before  the  arbitrator.  [Lord  Eomilly,  M.R. — The  refer- 
ence was  of  the  matters  in  dispute.  This  was  not  in  dispute  at  the  time.] 
The  injunction  asked  for  would  restrain  us  from  using  the  plant  for  the  pur- 
pose of  the  works. 

Lord  Bomilly,  M.K. — The  cases  cited  appear  to  me  to  be  in  favour  of  the 
order  I  am  going  to  make,  unless  they  show  that  the  Court  will  never  inter- 
fere on  an  interlocutory  proceeding  between  a  contractor  and  a  railway 
company.  They  merely  mean  that  the  Crown  will  not  pre-judge  a  case  between 
a  contractor  and  a  railway  company.  When  the  company  establish  that  they 
are  creditors  of  the  contractor  they  will  be  entitled  to  sell  the  plant ;  but  if  the 
contractor  is  proved  to  be  the  creditor  of  the  railway  company  he  will  be 
entitled  to  have  his  plant  back  again.  When  the  contractor  failed  to  perform 
his  contract  he  entitled  the  railway  company  to  possession,  and,  as  it  is  said 
by  the  company,  to  take  the  plant  at  a  valuation,  and  then  allow  it  in  account 
with  the  contractor.  But  if  so,  what  is  the  meaning  of  the  clause  giving  them 
power  to  use  the  plant  when  it  was  their  own  property?  It  is  obvious  that  it 
did  not  become  their  property ;  it  was  only  to  be  their  property  so  far  as  to 
provide  for  losses  caused  by  the  contractor's  default.  The  company  may  use 
the  contractor's  property,  they  may  also  take  the  plant  which  they  find  on  the 
works  at  the  time  of  the  default,  which,  in  my  opinion,  will  become  the 
property  of  the  company  so  far  as  shall  be  necessary  for  providing  for  the  losses 
and  expenses  incurred  by  reason  of  the  default.  There  is  an  inquiry  going 
on  to  ascertain  what  these  losses  are,  and  the  plaintiff  claims  the  right 
to  remove  these  things  and  dispose  of  them.  In  my  opinion  such  a  claim 
oannot  be  sustained  in  these  courts.  A  price  must  be  ascertained  and  the 
money  paid  into  court  to  abide  the  results  of  the  arbitration,  or  else  there 
will  be  an  absolute  injunction  against  selling  the  plant,  and  an  injunction 
to  restrain  the  removal  except  bo  far  as  is  necessary  for  the  completion  of 
the  works,  and  for  preventing  any  impediment  to  working  the  line  when 
completed.    The  plaintiff  will  have  his  costs. 


RoMiLLY,  M.R.,  Jime  7,  1866. 
Be  LONDON  AND  HAMBURG  BANK.    WATKINS'  CASE. 
14  W.  R.  817;  14  L.  T.  696. 
Contributory — Stock  broker — Undisclosed  principal — Transferee — Costs. 

Company.    M. — A  shareholder  had  made  a  bon&  fide  sale  before  the  petition 

for  winding-up  was  presented,  but  the  purchaser's  broker  did  not  disclose  his 
principal  at  ftrat,  and  afterwards  a  question  arose  as  to  who  was  really  the 
principal: — Held,  that  the  Court  could  not  strike  off  the  transferor's  name  until 
some  person  was  found  clearly  liable  as  a  contributory.  Who  was  the  real 
transferee  could  only  be  determined  by  a  suit. 

The  Court  refused  the  costs  of  the  transferee's  broker. 

This  was  an  application  to  substitute  the  name  of  a  transferee  of  some 
shares  in  the  company  for  the  transferor,  who  had  been  placed  on  the  list  of 
oontributories. 

Watkins,  the  applicant,  had  taken  sixty  shares  in  the  company  at  the  end 
of  the  year  1864.  On  the  18th  of  March,  1865,  he  went  to  his  broker's  for  the 
p\UT>ose  of  selling  his  shares.  He  believed  the  concern  at  that  time  to  be  quite 
solvent.  A  bond  fide  transfer  was  made  to  a  broker  named  Henry,  who  did  not 
at  the  time  disclose  his  principal. 
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On  the  14th  of  April,  1865,  Watkins  applied,  through  his  broker,  to  Henry 
for  the  name  of  his  principal.  He  gave  the  name  of  W.  HuBsey  (who  was  a 
costermonger,  and  wholly  without  property)  as  the  purchaser  of  fifty  shares. 
As  to  the  other  ten  shares  no  question  arose.  He  afterwards  stated  that  the 
real  purchaser  was  his  brother-in-law,  and  that  Hussey  was  a  mere  trustee  for 
him.  A  few  days  after  the  transfer,  viz.,  on  the  25th  March,  1865,  the  petition 
for  winding  up  the  company  was  presented,  and  the  advertisements  were  issued 
oDthe  nth  of  April. 

Baggallay,  Q.C.,  for  Watkins. — ^There  was  a  bond  fide  sale  before  the  issue 
of  the  advertisements.  Aa  Henry  did  not  disclose  his  principal  in  proper  time, 
he  ought  to  su£Fer  the  consequenoes,  and  to  be  made  a  contributory  in  respect  of 
these  shares. 

Lord  Bohilly,  M.B. — I  have  laid  down  a  rule  in  the  exercise  of  my 
discretion  that  I  should  treat  the  time  of  the  issue  of  the  advertisements  as  the 
time  for  determining  who  is  to  be  made  a  contributory.  The  transfer,  therefore, 
in  this  case,  is  in  plenty  of  time ;  but  the  difficulty  is,  who  is  the  real  transferee  ? 
It  was  pointed  out  to  me  some  time  ago  that  questions  involving  difficult  points 
of  law  and  equity  would  arise  in  these  cases.  The  question  here  can  only  be 
determined  by  a  suit.  Mr.  Baggallay  suggests  that  I  should  take  Watkins* 
name  off,  and  put  Henry's  on ;  but  I  cannot  do  that.  I  must  have  some  person 
deariy  liable  to  be  put  on. 

Cddecott  for  Henry,  then  applied  for  costs. — It  was  stated  in  the  affidavit 
of  Henry  that  it  was  the  common  practice  on  the  Stock  Exchange  to  put  forward 
a  false  person  as  real  owner. 

Lord  Bohilly,  M.B. — It  is  the  common  practice  of  the  Court  of  Chancery 
not  to  give  costs  in  such  a  case. 

Selwyn,  Q.C.,  and  Roxburgh,  for  the  official  liquidator,  were  not  called 
upon. 


June  9,  1866. 
PBATT  V.  LATIMEB. 
14  W.  B.  818. 

Divorce — Life  interest  of  wife — Decree  of  Judge  Ordinary. 

The  Court  of  Chancery  cannot  act  upon  an  order  of  the  Judge  Ordinary 
vhich  extinguishes  a  divorced  wife's  life  interest  on  a  fund  in  court. 

This  was  an  application  to  have  the  dividends  on  a  fund  in  court,  in  which 
a  wife  who  had  been  divorced  at  the  suit  of  the  husband  had  a  first  lif^interest, 
paid  to  the  husband,  aa  if  the  wife  were  dead. 

A  settlement  had  been  made,  on  the  marriage,  of  a  fund  in  Court,  which 
was  the  property  of  the  wife.  The  wife  was  entitled  to  the  first  life  interest 
under  the  settlement,  and  the  husband  was  entitled  for  life  after  her  death. 
The  Judge  Ordinary  had  pronounced  a  decree  of  divorce  at  the  suit  of  the 
husband,  and  had  made  an  order  for  the  payment  to  the  husband  of  the  settled 
fund,  as  if  the  wife  were  dead.  The  order  had  been  made  by  the  authority  of 
22  A  23  Vict.  c.  61,  s.  5,  which  provides  in  general  terms  for  inquiring  into  the 
existence  of  settlements  made  on  the  marriage  of  parties  affected  by  the  decree, 
and  for  making  such  orders  as  to  the  Court  should  seem  fit  for  the  benefit  of  the 
children  or  parents. 

Longley  appeared  in  support  of  the  application.  He  cited  also  21  A  22  Vict, 
c.  85,  s.  45. 

Lord  Bomilly,  M.B. — I  cannot  make  an  order  to  extinguish  a  wife's  life 
estate.  A  wife's  property  cannot  be  taken  away  in  that  manner.  Tou  must 
mention  the  matter  to  the  Lords  Justices. 
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Wood,  V.C.,  May  26,  1866. 

GRIGGS  V.  GIBSON.    >  „  a 
MAYNAED  v.  GIBSON.  / 

14  W.  R.  818. 

4    5  Viot.  0.  85  was  repealed  by  the  Copyhold  Act,  1894  (57  &  58  Vict.  c.  46). 

Infant  lady  of  the  manor — Appointment  of  a  voLuer  by  her  guardian — 
4  <£  5  Viot.  c.  85.  a.  11. 

Copyhold  Infant. — A  female  infant  tenant  for  life  in  poaseaaion  of  a  manor, 
but  subject  to  a  legal  term  of  1,000  years  vested  in  trustees  for  securing  annuities, 
and  also  subject  to  d  provision  for  the  receipt  by  the  same  trjistees  of  the  rents 
during  the  minority,  and  for  the  application  of  a  certain  limited  sum  thereout 
for  her  maintenance,  was  held  to  be  the  lady  of  the  manor. 

And,  although  the  trusteea  had  the  usual  power  of  sale,  yet  it  was  held 
that,  on  notice  given  by  tenants  to  apply  for  enfranchisement,  her  guardian  was 
the  proper  person,  and  not  the  trustees,  to  appoint  a  valuer. 

This  was  an  adjourned  summons. 

The  plaintiff  in  the  second  suit,  Frances  Evelyn  Maynard,  an  infant,  was, 
under  the  trusts  of  the  will  of  her  late  grandfather.  Lord  Maynard,  tenant  tor 
life  in  possession  of  his  estates,  but  subject  to  the  trusts  in  the  will  respecting 
the  receipt  of  the  rents  and  profits  of  the  estates  by  the  trustees  of  the  wiU 
during  the  minority  of  any  person  for  the  time  being  entitled  to  the  possession 
or  to  the  rents  and  profits  of  the  estates,  whereby  the  trustees  were  directed, 
out  of  such  rents  and  profits,  to  pay  and  apply  any  annual  sum  or  sums  of 
money,  according  to  the  age  of  such  minor,  not  exceeding  the  clear  annual  sum 
of  4O01.,  for  or  towards  the  maintenance  and  education  of  such  minor,  and  to 
accumulate  the  surplus  of  such  rents  and  profits  in  the  manner  and  for  the 
purposes  therein  specified. 

Over-riding  aU  the  other  trusts  of  the  will  was  a  term  of  1,000  years,  vested 
in  the  same  persons  as  were  appointed  to  receive  the  rents  durii^  minorities, 
upon  trusts  for  securing  the  payment  of  certain  life  annuities  given  by  the  will. 
The  will  also  contained  a  power  of  sale  by  the  trustees,  with  the  usual  consent. 

Some  of  Lord  Maynard's  estates  were  held  by  tenants  as  copyhold,  and 
some  of  these  tenants  had  recently  intimated  their  intention  of  applying  for 
enfranchisement.  The  question  now  in  dispute  was  as  to  who  had  the  right 
to  appoint  a  valuer  on  behalf  of  the  infant  plaintiff  under  the  provisions  of  the 
Act  4  (&  5  Vict.  c.  35.  The  plaintiff's  mother  and  guardian,  the  honourable 
Blanche  Adeliza  Maynard,  took  out  the  present  summons  iox  the  appointment 
of  a  valuer  by  her,  as  such  guardian.  The  trustees  opposed,  on  the  ground 
that  the  appointment  should  be  made  by  them. 

The  11th  section  of  the  Act  on  which  Mrs.  Maynard  relied  is,  so  far  as 
material,  as  follows: — "Whenever  the  lord  or  tenant  of  a  manor,  or  any 
person  interested  in  any  question  or  right  connected  with  any  commutation,  or 
enfranchisement  under  this  Act,  shall  be  a  minor,  idiot,  lunatic,  feme  covert, 
or  under  any  other  legal  disability,  or  shall  be  beyond  the  seas,  the  guardian, 
trustees,  committee  of  the  estate,  husband,  or  attorney  of  such  person  respec- 
tively, shall,  for  the  purposes  of  this  Act,  be  substituted  in  the  place  of  such 
lord,  tenant,  or  other  person." 

Amphlett,  Q.C.,  and  Walford,  in  support  of  the  summons,  argued  that  the 
infant  plaintiff  was  the  lady  of  the  manor.  The  trustees  had  raised  two  objec- 
tions to  this  view.  First,  that  the  term  of  1,000  years  would  prevent  her  from 
being  lady  of  the  manor,  and  secondly,  that  she  would  be  so  prevented  by  the 
fact  that,  during  her  minority,  she  was  limited  to  4001.  a-year  out  of  the  rents. 
To  the  first  objection  there  were  two  answers,  viz.,  that  the  Court  would  not 
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allow  the  trustees  to  set  up  their  legal  title  against  a  beneficiary ;  and  that  if  it 
were  held  good,  then  a  mortgagee  of  a  manor  with  a  legal  estate  would  be  lord 
of  the  mortgaged  manor,  which  was  not  the  case.  With  respect  to  the  second 
objection,  it  might  be  argued  that,  the  mere  receipt  of  rents  by  the  trustees 
during  minority,  gave  them  no  estote.  The  committee  oi  a  lunatic  lord  of  a 
manor,  was  hold  not  to  be  lord  of  the  manor  himself,  though  entitled  to  receive 
the  rents. 

Bolt,  Q.C.,  and  Faber,  for  the  trustees,  contended  that  an  enfranchisement 
was,  in  effect,  a  sale,  and  that  by  the  will  the  power  of  sale  was  given  to  the 
trustees.    They  cited  6  &  7  Vict.  c.  28,  s.  14,  and  15  &  16  Viot.  o.  61,  s.  86. 

Wood,  V.G.,  said  that  the  young  lady  was  undoubtedly  the  lady  of  the 
manor.  The  only  question  was  as  to  the  words  of  the  Act  4  &  5  Vict.  c.  35,  s.  11. 
He  thought  that  by  the  principle  reddendi  singula  singulis  the  word  "  guardian  " 
should  be  referred  to  the  word  "infant."  The  summons,  therefore,  would 
be  allowed,  and  Mrs.  Maynard  would  have  the  appointment  of  a  valuer. 


Banker  and  Banking  Company.  Trust  and  Tbustek. — Where  money  hat 
been  paid  in  to  the  ordinary  banking  account  of  a  company,  not  being  in  any 
way  ear-marked,  the  company  will  not,  on  an  allegation  thai  the  money  i$ 
impreated  taith  a  trust,  such  allegation  not  being  i:^miited  by  the  company, 
he  restrained,  on  motion,  from  deaUng  with  the  money. 

This  was  a  motion  to  restrain  the  defendants  from  withdrawing  a  sum  of 
5,0001.  from  their  account  at  the  liondon  and  Westminster  Bank,  and 
transferring  it  to  Turkey.   This  sum  had  been  paid  by  the  Bank  of  Tui^ey 

to  the  Ottoman  Company  for  promotion- money. 

The  bill  alleged  that  the  Bank  of  Turkey  was  projected  by  the  defendants 
Farley,  Palmer,  and  Barnes  and  others,  (who  were  directors  of  the  Ottoman 
Company),  and  that  the  Ottoman  Company  relied  on  an  agreement  alleged  to 
have  been  come  to  between  the  two  bodies  of  directors,  that  the  company 
should  introduce  the  bank  to  the  public,  the  price  to  be  paid  for  this  service 
being  the  5,0001.  in  question. 

It  appeared  that  the  company  bad  in  fact  been  promoters  of  the  bank. 
Payment  was  made  by  order  of  Farley,  Palmer,  and  Barnes  and  other 
defendants,  directors  of  the  bank,  by  a  cheque  drawn  by  the  bank.  The 
plaintiffs  alleged  that  this  payment  to  the  company  was  a  gross  breach  of  trust. 
This  cheque  was  paid  in  by  the  company  to  their  bankers  to  their  ordinary 
current  account,  and  was  not  in  any  way  distinguished  from  the  ordinary  assets 
of  the  company.  The  defendants  (the  company)  said  that  the  5,000Z.  had  all 
been  drawn  out  from  their  bankers,  more  than  that  amount  having  been  drawn 
from  their  balance  since  it  was  paid  in.  They  denied  that  the  5,0001.  was 
about  to  be  sent  out  to  Turkey. 

The  94th  article  of  association  of  the  Bank  of  Turkey  contains,  amongst 
others,  the  following  clause :  — 

"  In  their  management  of  the  businera  of  the  company  the  directors, 
without  any  further  power  or  authority  from  the  shareholders,  may  do  the 
foUowing  things,  viz.,  they  may  and  shall  pay  out  of  the  funds  of  the  company 
such  sums  as  they  shall  think  proper  to  be  paid  in  satisfaction  for  all  costs, 
charges,  and  expenses  not  hereinbefore  provided  for,  and  which  shall  have  been 


Wood,  V.O.,  June  2,  1866. 
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or  shall  be  hereafter  incurred  or  sustained  in  or  about  the  formation  and  estab- 
lishment of  the  company,  or  the  obtaining  the  capital,  or  in  any  matter  in 
relation  thereto;  and  they  may  appropriate  and  pay  such  reasonable  amounts 
by  way  of  commission  or  otherwise  as  they  may  think  fit  to  any  person  or 
persons  in  respect  of  any  services  performed  or  benefits  derived  by  or  through 
such  person  or  persons  in  relation  to  the  formation  or  bringing  out  of  the 
company. " 

Rolt,  Q.C.,  and  Lindley,  for  the  plaintiffs,  supported  the  motion,  citing 
Emett  V.  Croysdm  (6  Jur.  N.S.  740);  PenneU  v.  Deffell  (1  W.  R.  499; 
4  D.  M.  G.  872). 

W.  M.  James,  Q.C.,  and  A.  E.  Miller,  for  the  company,  and 

Roxburgh,  for  the  directors,  were  not  called  upon. 

Wood.  V.G.,  said  that  the  plaintiffs  alleged  there  were  trust  moneys  in  the 
hands  of  the  defendants.  If  they  could  get  an  admission  of  this  from  the 
defendants,  then  they  might  have  the  money  paid  into  court  as  a  matter  of 
course.  Here,  however,  t^ere  was  a  question  to  be  tried  at  fjie  hearing,  viz., 
whether  the  defendants  had  the  trust  moneys  or  not.  It  had  been  determined 
that  those  who  subscribed  to  these  companies  must  be  taken  to  have  notice  of 
the  articles  of  association.  [His  Honour  then  referred  to  article  94,  which  be 
considered  gave  the  directors  of  the  Bank  of  Turkey  power  to  pay  promotion- 
money.]  It  was  not  astonishing  that  the  directors  should  pay  the  5,0001.,  when 
the  name  of  the  Ottoman  Company  appeared  prominently  on  the  prospectus  of 
the  bank,  which  also  gave  the  names  of  influential  banks  as  agents  for  the  new 
bank.  His  Honour  said  that  be  was  now  asked  to  restrain  people  from  dealing 
with  what  they  claimed  as  t^eir  own  money  till  the  issue  of  the  suit  -ms  known. 
The  money  had  been  paid  in  to  the  general  account  of  the  bank,  not  as  trust 
money.  It  was  like  the  case  of  a  bill  against  trustees  who  had  paid  money  to 
A.  6.  for  their  private  debts,  and  A.  B.  was  alleged  to  know  of  the  trust,  but 
denied  it.  You  would  never  dream  of  restraining  A.  B.,  by  interlocutory 
injunction,  from  deahng  with  the  money.  He  could  not  possibly  restrain  the 
defendants  from  dealing  with  the  money.  The  motion  must  be  refused  with 
costs. 


Wood,  V.C,  June  11,  1866. 

WASHOE  COMPANY  v.  FERGUSON. 

14  W.  R.  820;  L.  R.  2  Bq.  871 ;  14  L.  T.  590. 

Followed,  City  of  Moscow  Oas  Co.  v.  Iniemaiiorud  Financial  Socieiy,  [1872] 
E.  R.  A.;  41  L.  J.  Ch.  850;  26  L.  T.  377;  20  W.  R.  394  (L.  JJ.). 

Practice.  M. — Practice — Security  for  costs — Companies  Act,  1862,  s.  69 
— Adjourned  summons. 

Bedwell  asked,  under  25  &  26  Vict.  c.  89,  s.  69,  that  the  plaintiff,  the 
company,  might  find  security  for  costs,  on  the  ground  that  there  was  reason 
to  believe  that  if  the  defendants  were  successful  in  their  defence,  the  assets  of 
the  company  would  be  insufficient  to  pay  their  costs.  The  company  had  had  a 
bill  drawn  on  them  by  their  manager  in  America,  and  had  returned  it  unpaid 
from  want  of  funds  to  meet  it.  They  afterwards  called  two  meetings,  the  first 
for  the  purpose  of  obtaining  powers  to  raise  additional  capital,  and  the  second 
to  obtain  leave  to  borrow  a  large  sum  of  money.  The  new  capital  was  not 
raised,  nor  the  money  borrowed.  The  defendants  only  received  notice  of  the 
ultimate  failure  of  these  two  plans  for  raising  money  on  or  after  the  last  day  for 
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putting  in  their  answer.  While  these  negotiations  were  proceeding,  the 
defent&nts  aaked  for  and  obtained  further  time  for  putting  in.  their  answer. 
For  the  defendants  it  was  submitted  that  they  had  not  waived  their  right  to 
securitj  for  costs,  as  they  had  done  no  voluntary  act  since  they  knew  of  the 
failure  of  the  negotiations. 

Elderton,  for  the  company,  resisted  the  summons,  on  two  grounds — first, 
that  this  was  a  cross  suit;  secondly,  that  the  defendants  had  waived  their  rights. 
The  defendant  O'Connor  had  filed  a  bill  against  the  company  to  restrain  them 
from  registering  a  transfer  of  shares.  The  answer  of  the  corapany  in  that  suit 
alleged  fraud,  and  claimed  the  shares.  The  present  bill  was  filed  by  the 
company  to  obtain  a  declaration  that  the  defendants  were  trustees  for  the 
company  of  the  shares.  The  defendants  had  waived  their  rights  by  asking  for 
further  time  to  answer  after  they  knew  the  company  was  in  a  doubtful  condition. 
Dyott  V.  Dyott  (1  Madd.  187) ;  Macon  v.  Gardiner  (2  Bro.  C.C.  609). 

Wood,  Y.C.  (without  calling  for  a  reply),  said  that  the  present  case  was 
totally  different  fiom  that  of  a  plaintiff  being  abroad.    Under  the  Act  you  are 

allowed  to  ask  for  security  for  costs  "  If  it  appears  by  any  credible  testimony 
that  there  is  reason  to  believe  that  if  the  defendant  be  successful  in  his  defence, 
the  assets  of  the  company  will  be  insufficient  to  pay  his  costs,"  and  therefore 
a  person  was  not  justified  in  taking  any  steps  until  he  knew  whether  the  company 
was  insolvent.  If  he  did,  he  would  do  so  at  considerable  peril.  His  Honour 
then  went  into  the  circumstances  of  the  attempts  to  raise  money,  and  the  notice 
given  of  these  to  the  defendants,  and  said  that  if  the  defendants  had  applied 
before  either  of  the  meetings,  the  Court  would  have  been  disposed  to  hold  its 
hand.  He  could  not  compare  this  to  the  case  of  a  plaintiff  abroad.  Under 
these  circumstances,  could  he  say  that  the  putting  in  of  the  answer  on  the 
day  when  the  letter  was  posted  giving  the  defendants  notice  of  the  final 
failure  to  raise  money  was  a  waiver  of  their  rights?  To  do  so  would  be  to 
extend  the  rule  of  waiver  to  an  extent  he  could  not  do.  He  must  now  hold 
that  the  assets  would  be  insufficient  to  pay  the  defendants  their  costs  if 
successful.  The  doctrine  that  there  could  be  no  right  to  security  for  costs  in  a 
cross  suit  did  not  apply  to  the  present  case  as  the  defence  was  here  complete 
without  the  cross  bill.  The  plaintiff  must  give  security  for  costs  or  pay  1201.. 
mto  Court. 


Bottomry  bond — Prior  ohargei  on  ahip. 

Shippinq.  C. — Leave  to  bondholderg  to  pay  such  prior  ckargea,  and  to  he 
held  to  have  a  lien  on  the  ahip,  cargo,  and  freight  in  reaped  of  auck  paymenta. 

This  was  a  motion  on  the  part  of  the  legal  holders  of  a  bottomry  bond  on 
the  brig  Fair  Haven,  her  cargo  and  freight  in  the  sum  of  5,5001.  The  ship  and 
cargo  were  arrested,  and  were  under  arrest  at  Liverpool,  at  the  time  of  the 
motion,  the  ship  had  been  abandoned  to  the  bondholders,  and  there  was  a 
probability  that  the  ship  and  cargo  would  not  be  sufficient  to  satisfy  the  bond. 

*  Belm  Dr.  lituhiogtm. 


[ADUIR&LTT.] 


THE  "FAIR  HAVEN."* 
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EX  PARTE  SAMPSON.     RE  COBHAM. 


There  were  charges  in  respect  of  towage,  pilotage,  Ac,  which  had  precedence 
over  the  bond. 

C.  P.  Butt,  on  the  part  of  the  plaintiffs  (the  bondholders),  now  moved  the 
Court  for  permission  to  pay  all  the  prior  liabilities  of  the  ship,  so  as  to  avoid  the 
expense  of  suits  on  behalf  of  the  claimants,  and  to  have  a  lien  upon  the  ship, 
cargo,  and  freight  in  respect  of  such  payments.  The  motion  was  grounded  on 
an  affidavit  of  one  of  the  bondholders  specifying  the  principal  payments  which 
it  was  desired  to  make. 

Dr.  Luehington. — I  could  not  have  granted  this  motion  but  for  the  affidavit 
which  specifies  the  charges  you  desire  to  pay;  nothing  must  be  paid  beyond 
those  charges,  and  you  must  take  the  responsibility  on  yourself  to  see  they  are 
correct  payments.  On  looking  at  the  smallness  of  the  amount  I  grant  the 
motion. 

Motion  granted 


Lords  Justices,  June  2,  8,  1866. 

Ex  parte  SAMPSON.    Be  COBHAM. 

14  W.  E.  824;  L.  R.  1  Ch.  476. 

Bankruptcy — Adjudication  on  bankrupt'$  own  petition — Bankruptcy  Act^ 
leei,  8.  9B— Statement  of  debts— Qen,  Ord.  1861,  rule  4. 

Semble,  that  the  statement  required  by  section  93  of  the  Bankruptcy  Act, 
1861,  and  rule  4  of  the  General  Orders  of  1861,  to  be  filed  by  a  debtor  petitioning 
for  an  adjudication  of  bankruptcy  against  himself,  need  not  include  suck  debts 
of  secured  creditors  as  are  fully  covered  by  the  securities  held  by  them. 

In  this  case  Cobham  had  been  adjudged  bankrupt  upon  his  own  petition, 
upon  the  IBth  January,  1866.  On  the  22nd  January  he  tiled  the  statement  of 
his  debts  and  liabiUties,  required  by  section  93  of  the  Bankruptcy  Act,  1861. 
On  the  6th  February  assignees  were  chosen.  On  the  21et  February  a 
Mrs.  Macdonald,  one  of  the  creditors  who  had  proved  her  debt,  gave  notice  of 
motion  to  annul  the  adjudication,  upon  the  ground  that  the  statement  of  debts 
made  by  the  bankrupt  was  inaccurate,  inasmuch  as  he  had  omitted  to  include 
therein  the  debts  of  two  creditors  which  were  fully  covered  by  some  securities 
held  by  them.  On  the  5th  March  the  commissioner  adjourned  the  hearing  of 
this  application,  giving  leave  to  the  bankrupt  to  file  an  amended  statement.  On 
the  15th  March  the  bankrupt  filed  an  amended  statement ;  and  on  the  11th 
April  the  commissioner  dismissed  the  bankrupt's  petition  with  costs,  thus 
AnnuUing  the  bankruptcy. 

The  assignees  now  appealed. 

Bacon,  Q.C.,  and  Reed,  for  the  appellants. 

De  Gez,  Q.C.,  and  Nalder,  for  the  opposing  creditor,  the  respondent. 

Knioht  Bruce,  L.J.,  said  that  if  the  respondent  had  proceeded  with  more 
diligence  and  more  consistency,  there  might  possibly  have  been  some  ground  for 
granting  the  application ;  but  so  much  time  had  ^psed  as  in  equity  to  have 
precluded  her  title  to  impeach  the  bankruptcy,  even  if  that  title  ever  existed. 
He  tiiought  tihe  bankruptcy  ought  to  stand. 

Turner,  L.J.,  said  that  he  was  of  the  same  opinion.  This  was  not  a 
question  upon  the  construction  of  the  statute,  but  of  the  general  orders  made 
thereunder,  and  it  was  always  withm  l^e  power  of  the  Court  to  hold  that 
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the  oiroiunstanoes  might  be  such  as  to  take  a  case  out  of  those  orders.  In  a 
case  of  fraud  he  should  be  very  unwilling  to  interfere  with  the  oommissioner's 
discretion ;  but  this  was  merely  a  question  as  to  the  form  in  which  the  bankrupt's 
acoount  ought  to  be  made  out.  He  thought  that,  looking  at  section  98  and 
rule  4.  if  the  value  of  the  seouritj  held  by  the  creditor  exceeded  the  amount  of 
his  debt,  primd  facie  such  a  debt  need  not  be  included  in  the  statement.  He 
oould  not  see  that  any  fraud  could  be  imputed  by  reason  of  this  omission,  nor 
that  any  benefit  oould  result  to  the  creditors  from  the  annulling  of  the 
banlmiptcy. 

The  order  of  the  commissioner  must  be  discharged.  There  would  be  no 
costs  of  the  appeal,  but  the  respondent  must  pay  the  costs  of  the  <ffiginal 
applicatbn. 


[LORDS  JUSTICES.] 

June  9,  1866. 
Ex  paHe  HARDING.    Re  WILLIAMS. 
U  W.  R.  826. 

Practice — Bankruptcy — Making  order  of  House  of  Lords  an  order  of  thit 
court  in  bankruptcy. 

Bankruptcy,  F. — In  a  case  where  the  House  of  Lords,  upon  an  appeal 
held  that  a  bankruptcy  ought  to  be  annulled,  and  remitted  the  matter  to  this 
court,  the  Court,  upon  motion,  ordered  that  the  order  of  the  House  of  Lords 
be  made  an  order  of  this  Court  in  bankruptcy,  that  the  bankruptcy  be  annulled, 
and  that  the  proper  advertisements  be  inserted  in  the  Iiondon  Gazette. 

This  case  is  reported  on  appeal  before  the  House  of  Lords,  [1866]  E.  B.  A. 
986,  where  the  facts  are  fuUy  stated.  The  House  of  Lords,  reversing  an  order 
of  Lord  'Westbury,  held  that  the  bankruptcy  could  not  be  supported,  and 
remitted  the  matter  to  tiiis  Court. 

Higgins,  for  Mr.  "Williams,  now  asked  that  the  order  of  the  House  of  Lords 
might  be  made  an  order  of  this  Court,  and  that  the  bankruptcy  might  be 
annulled,  and,  if  necessary,  that  the  matter  might  be  remitted  to  the 
commissioner  in  bankruptcy.  He  also  asked  that  the  deposit  paid  by  the 
appellant  in  the  appeal  in  this  court  might  be  repaid  to  him,  it  having  been 
paid  out  to  the  respondent. 

Roxburgh  for  Mr.  Harding. 

Thb  Lords  Justiobs  ordered  that  the  order  of  the  House  of  Lords  should 
be  made  an  order  of  this  Court  in  bankruptcy ;  that  the  bankruptcy  should  be 
annulled ;  and  that  the  necessary  notices  should  be  given  in  l^e  London  Gazette . 
The  appellant  to  have  his  costs  of  this  applicati<Hi. 
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IN  BE  STOCKBBIDGE  RAILWAY  CO. 


BoHiLLT.  June  9,  1866. 

Be  THE  STOCKBBIDGE  BAILWAY  COMPANY. 

14  W.  B.  826;  L.  B.  2  Eg.  864;  12  Jur.  N.S.  465. 

Practice — Signature  of  Deputy-Speaker — Return  of  deposit. 

Paruament. — The  aigjiature  of  the  Deputy-Speaker  is  sufficient,  in  the 
absence  of  the  Speaker,  for  the  return  of  the  Parliamentary  deposit. 

This  was  a  petition  {or  the  return  of  the  Parliamentary  deposit,  the  bill 
for  the  construction  of  the  railway  having  been  withdrawn. 

The  signature  of  the  Speaker  is  required,  by  Act  of  Parliament,  to  the 
certificate  of  a  bill  having  been  withdrawn  for  the  piu-pose  of  the  return  of  the 
deposit- money. 

The  Stockbridge  Eailway  Bill  was  withdrawn  during  the  illness  of  the 
Speaker,  and  the  certificate  was  signed  by  Mr.  Dodson,  me  Bepul^-Speaker. 
The  question  was  whether  his  signature  was  sufficient. 

By  the  Standing  Orders  of  the  House  of  Commons,  p.  01,  the  Depul^- 
Speaker  is  empowered  to  act  for  the  Speaker  in  his  absence. 

Russell  Roberts  appeared  for  the  company. 

Lord  Eomilly,  M.E. — I  have  no  doubt  the  certificate  will  do.  It  is  only 
by  taking  cognisance  of  the  Standing  Orders  of  the  House  of  Commons  that  I 
can  know  who  the  Speaker  is.  I  can  therefore  recognise  them  so  far  as  to 
notice  the  appointment  of  a  Deputy-Speaker. 


Company — Winding-up — Creditor's  petition — Bonk  fide  dispute  as  to  debt 
—<Sosts. 

Company.  M. — A  winding-up  order  will  not  he  made  on  a  creditor's 
petition  where  there  is  a  bona  fide  dispute  as  to  the  petitioning  creditor's  debt. 
A  creditor's  petition  for  winding-up  a  company  was  dismissed  with  costs. 
Some  of  the  shareholders  appeared  separately : — Held,  that  they  could  not 
have  their  costs,  as  their  interests  were  fully  represented  by  the  company. 

This  was  a  creditor's  petition  for  winding-up  the  General  Exchange  Bank. 

The  petitioners,  Messrs.  Clinch  &  Smith,  claimed  to  be  entitied  to  the 
winding-up  order  in  respect  of  a  sum  of  4,7041.  2s.  7d.,  alleged  to  be  due  to 
iAiem  upon  a  common  deposit  note,  dated  September,  1866,  which  was  in  the 
following  terms:— 

"  Received  of  Messrs.  Clinch  &  Co.  4,7041.  28.  Id.,  at  not  less  than  six 
months.    Note. — This  amount  can  be  drawn  by  cheque  at  any  time." 

This  deposit  note  was  part  of  a  transaction  by  which  the  company 
endeavoured  to  purchase  the  business  of  a  company  at  Alexandria  and  other 
places  in  the  Mediterranean.  Messrs.  Scicluna  &  Borg  negotiated  the  purchase, 
and  Messrs.  Clinch  &  Smith  were  their  agents.  The  purchase-money  was 
10,OOOL,  which  was  to  be  paid  partly  in  cash  and  partly  in  bills,  and  the 
balance  by  the  deposit  note  in  question.    Two  bills  for  1,2501.  each  had  been 
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given  to  the  petitioners,  and  afterwards  discounted  by  ttie  bank,  and  some 
transactions  had  taken  place  in  reference  to  the  cash ;  but  it  appeared  that, 
in  fact,  only  a  small  sum,  which  was  due  for  interest,  had  actually  been  paid 
to  the  petitioners.  After  negotiating  for  some  time,  the  Exchange  Bank 
decided  that  the  arrangement  was  not  within  the  scope  of  their  articles  of 
association^  and  it  was  now  at  an  end.  The  contention  of  the  company  was, 
that  as  the  arrangement  had  fallen  through,  there  was  nothing  due  upon  the 
note,  and  the  petitioners  were  not  entitled  to  the  order. 

Jessel,  Q.O.,  and  J.  Napier  Higgine,  for  the  petitioners. — The  note  is  a 
sufficient  debt  to  entitle  the  petitioners  to  the  order,  unless  the  company  can 
show  that  there  iB  a  bond  fide  dispute  as  to  the  debt.  They  really  make  no 
defence  at  all.  It  is  clear  that  the  debt  is  due  independently  of  the  failure 
of  the  negotiation.  This  is  the  case  of  an  infant  and  struggling  bank.  They 
might  have  paid  the  money  into  court.  The  winding-up  order  is  a  matter  of 
course  upon  the  refusal  to  pay  the  deposit  note.  It  is  no  use  setting  up  the 
case  of  agency  here.  Our  affidavits  show  that  we  were  not  agents  at  all.  They 
quoted  Bowes  v.  The  Hope  Life  Inaumnce  Company  (11  H.  L.  Cas.  389); 
Re  The  Catholic  Publishing  and  Bookselling  Company  (Limited)  (12  W.  B. 
638;  2  D.J.  S.  116). 

Selwyn,  Q.C.,  Roxburgh,  and  Cotterell,  for  the  company. — The  affidavits 
of  the  petitioners  show  that  they  were  only  the  agents  of  Messrs.  Scicluna  & 
Borg,  and  there  is  nothing  at  all  now  due  to  them.  Even  if  the  transaction 
were  now  continuing  they  would  not  be  entitled  to  anything,  as  they  were  only 
the  agents  of  Messrs.  Scicluna  and  Borg.  But  it  has  come  to  an  end,  and 
the  payment  was  only  conditional  on  the  arrangement  being  carried  out.  The 
deposit  note  is  therefore  valueless.  There  never  was  any  debt  such  as  that 
alleged  in  the  petition.  There  is  no  sufficient  allegation  of  the  insolvency  of 
the  company.  It  is  not  sufficient  to  prove  that  there  is  a  debt  due,  you  must 
also  prove  that  the  company  is  unable  to  pay  it.  They  might  have  brought 
an  action  upon  the  deposit-note.  The  petition  does  not  fairly  state  the  facts. 
It  says  nothing  about  the  agency  of  Messrs.  Scicluna  &  Borg.  The  case  of  the 
Hope  Life  Insurance  was  that  of  a  judgment  debt. 

Swanston  appeared  for  the  holders  of  200  shares. 

Caldecott  for  sixty-eight  shareholders. 

Jessel  m  reply. — We  are  entitled,  even  if  we  are  the  agents  of  Scicluna 
&  Borg. 

June  11. — Lord  Romillv,  M.R. — In  my  opinion  this  is  not  a  case  for  a 
winding-up  order.  There  is  no  evidence  of  insolvency.  The  petitioners  apply 
upon  the  first  part  of  section  80  of  the  Companies  Act,  1862,  which  provides 
for  the  case  of  the  refusal  to  pay  a  debt  for  twenty-one  days.  This  provision 
was  not  intended  to  enforce  payment  where  there  is  a  bond  fide  dispute  as  to 
the  existence  of  the  debt.  The  remarks  of  Lord  Justice  Turner,  in  the  case 
of  the  Catholic  Bookselling  and  Publishmg  Company  apply  here.  It  must  be 
shown  that  there  was  an  inability  to  pay  debts  at  tiie  time  the  petition  was 
presented,  and  that  has  not  been  done  here.  Here  there  was  a  bond  fide 
dispute  as  to  the  debt,  and  the  company  was  justified  in  refusing  to  pay  the 
claim.    There  was  a  question  whether  the  sum  claimed  was  due  at  all. 

There  is  an  apparent  inconsistency  between  the  affidavits  of  the  petitioners 
and  that  of  Mr.  Bradley  the  manager  of  the  bank.  The  petitioners  say  that 
they  believe  there  was  no  dispute  at  all  as  to  the  money  being  due,  whether 
the  agreement  took  eiifect  or  not.  This  is  directly  denied  by  the  manager's 
affidavit,  and,  it  is  said,  that  to  say  that  there  was  a  dispute  is  equivalent  to 
saying  that  the  petitioners  have  committed  perjury.  In  my  opmion,  this  con- 
clusion does  not  necessarily  follow,  I  am  not  now  in  a  position  to  decide 
whether  there  was  or  not  nothing  due  in  case  of  the  failure  of  the  agreement ; 
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but*  in  my  opmion,  there  is  a  bond  fide  quBBtiozi  as  to  whether  anything  wag 
or  not  due.  This  can  anXj  be  detennined  by  a  suit.  The  petitioners  must  pay 
the  costs  as  against  the  company.  I  cannot  give  the  shareholders  who  have 
appeared  separately  their  costs.  Their  interests  are  fully  represented  by  the 
company. 


BOMiLLY.  M.B..  June  11,  1866. 
FELTHOUSB  v.  BAILEY. 
14  W.  R.  827. 
Deposition  of  witness — Signature  of  examiner. 

Evidence.  H. — The  examiner  to  the  Court  before  whom  a  witness  had 
been  examined  died  without  having  signed  the  deposition.  The  deposition  was 
ordered  to  be  fiXed  without  any  signature. 

This  was  an  application  to  have  ^e  deposition  of  a  witness  filed  without 
the  signature  of  the  examiners,  or  to  have  a  subpoena  issued  for  a  fresh 
examination. 

The  deposition  had  been  taken  before  Mr.  Eenyon  Parker,  and  he  died 
before  it  was  signed.  The  signature  of  the  examiner  to  the  dq>osition  of  a 
witness  is  required  by  16  &  16  Vict.  c.  86,  ss.  82  and  34. 

Chitty,  in  support  of  the  application,  cited  Bryson  v.  Warwick  and 
Birmingham  Canal  Company  (1  W.  B.  124),  where  a  similar  course  had  been 
token. 

Lord  Eomilly,  M.E. — I  think  the  order  may  be  made.  It  will  be  that 
the  deposition  be  transmitted  without  the  signature  of  the  examiner. 

His  Lordship  directed  it  to  be  communicated  forthwith  to  the  plaintiff, 
and  said  that  he  would  hear  any  objection  he  might  have  to  make.  The  costs 
of  the  application  to  be  costs  in  tiie  cause. 


Stuart,  V.C.,  June  5,  6,  1866. 
CLABKE  V.  HILTON. 
14  W.  R.  827;  L.  B.  2  Eq.  810;  16  L.  T.  64;  12  Jur.  N.S.  721. 
In  re  Baillie,  1886,  2  T.  L.  B.  660  (Ch.  D.). 
Will — Construction — Trustee — Beneficiary. 

Executor  and  Administrator. — Where  a  testator  bequeathed  all  hi$ 
personal  estate  to  A.,  his  executors,  administrators,  and  assigns,  "subject  to 

the  payment  of  his  debts,  funeral,  testamentary  expenses,  and  legacies,  and  to 
the  trusts  thereinafter  mentioned,"  and  then  proceeded  to  declare  trusts  in  the 
usual  form,  but  which  trusts  did  not  exhaust  the  estate : — Held,  that  in  the 
absence  of  anything  in  the  context  of  the  will  showing  a  contrary  intention,  A., 
after  the  fulfilment  of  the  trusts,  took  the  residue  of  the  estate  beneficially. 

This  cause  came  before  the  Court  on  fxu^her  consideration.  The  main 
question  raised  was  whether  the  defendant,  John  Cook  Hilton,  the  sole  trustee, 
and  one  of  four  executors  of  the  will  of  one  John  Cook,  took  the  residue  oi 
the  said  testator's  personal  estate  beneficially  or  otherwise. 

The  testator,  by  his  will,  bequeathed  "  all  his  personal  "  estate  to  which 
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he  should  be  entitled  at  hie  decease  to  his  grandson,  the  defendant  John  Cook 
Hilton,  his  executors,  administrators,  and  assigns,  auhject  to  the  payment  of 
his  debts,  fimeral,  testamenteiry  expenses,  and  legacies,  and  to  the  trusts 
thereinafter  contained."  The  testator  then  proceeded  to  declare  trusts  of  the 
said  "  trust  moneys  "  in  favour  of  his  two  daughters  and  their  children  to 
the  extent  of  4001.  per  annum  and  a  sum  of  9,0001.  in  each  case;  a  trust  of  the 
interest  of  a  sum  of  400!.  to  one  Elizabeth  Pickford  for  life,  the  eorpu9  to  be 
paid  to  her  children  (if  any)  living  at  her  death,  and  failing  such  issue,  the 
testator  declared  a  trust  of  the  said  principal  sum  in  favour  of  his  said 
grandson  John  Cook  Hilton  absolutely.  The  testator,  after  creating  another 
small  annuity  in  favour  of  one  Mary  Ann  Deane,  directed  his  trustee  or 
trustees,  or  trustee  for  the  time  being  of  his  will,  to  set  apart  a  sufficient  sum 
for  the  purpose  of  meeting  the  various  annuities,  such  sum  to  be  charged  with 
the  said  annuities  in  exoneration  of  his  personal  estate,  and  then  proceeded 
to  direct  that  "  such  sum  shall,  subject  to  the  said  annuities,  form  part  of  the 
ultimate  surplus  of  my  personal  estate." 

In  creating  the  specific  trusts  the  testator  throughout  the  will  used  the 
words  "  upon  trust." 

There  were  four  executors  of  the  will,  of  whom  the  defendant  was 
named  one. 

Bacon,  Q.C.,  and  Lewin,  for  the  plaintiff,  and  Malins,  Q.C.,  and  0.  0. 
Morgan,  on  behalf  of  those  interested  in  making  the  defendant's  position  wholly 
fiduciary,  ai^ed  that,  no  doubt,  if  a  man  gives  all  his  estate  to  A.  B.  subject 
to  his  debts,  the  donee,  after  payment  of  debts,  would  take  everything;  but  if 
he  goes  on  to  declare  trusts,  more  particularly  when  the  form  is  me  usual  <me, 
that  presumption  is  rebutted,  and  the  Court  will  regard  the  donee  as  a  mere 
trustee.  The  case  here  was  stronger,  for  the  testator  had,  in  the  gift  of  the 
4001. ,  contingent  on  Elizabeth  Pickford 's  death  without  issue,  given  the 
defendant  a  part  of  that  which  it  was  sought  to  maintain  he  was  entitled  to  as 
a  whole.  This  was  imputing  an  unreasonable  intention.  Further,  the  direction 
that  the  sum  set  apart  to  meet  the  annuities  should  form  part  of  the  "  ultimate 
surplus  "  of  the  testator's  estate,  led  to  the  inference  that  the  original  gift 
was  not  a  present  and  beneficial  one  to  the  defendant.  The  mcmies  are  also 
hntituled  "trust  moneys";  and  if  all  are  intituled  trust  moneys,  no  purt 
can  be  free  from  a  trust,  and  when  all  the  designated  trusts  foil  there  must  be 
a  resulting  trust  of  the  residue  in  favour  of  the  next-of-kin.  They  cited 
SaltmaTsh  v.  Barrett  (29  Beav.  474);  Mapp  v.  Elcock  (2  Phil.  798,  and  3 
H.  L.  Cas.  492);  Barra  v.  Fewkee  (2  H.  &  M.  60). 

Renahatv,  for  an  executor  of  one  of  the  next-of-kin  in  the  same  interest, 
took  no  part  in  the  argument. 

Greene,  Q.C.,  and  Little. — The  whole  tenor  of  the  will  is  to  give  John 
Cook  Hilton  an  immediate  provision.  The  gift  is  to  him,  his  executors, 
administrators,  and  assigns.  The  word  assigns  would  not  be  used  in  the 
ordinary  creation  of  a  trust.  The  words  "  subject  to  "  must  be  read  as 
"  charged  with  "  and  these  words  would  clearly  give  the  donee  a  beneficial 
interest  in  the  residue.  They  cited  Dawson  v.  Clarke  (15  Ves.  409,  on  appeal 
18  Ves.  247);  WiUiams  v.  Boberta  (8  Jur.  N.S.  18). 

Bacon,  Q.C.,  in  reply. 

Stuart,  V.C. — This  is  a  case  belonging  to  a  class  which  has  exercised  to 
the  utmost  degree  the  learning  and  ingenuity  of  lawyers,  and  that  of  some  of 
the  wisest  judges  that  ever  sat  in  court.  In  Dawson  v.  Clarke  two  such  men 
as  Lord  Eldon  and  Sir  William  Grant  entirely  differed  in  opinion,  and  the 
latter  continued  to  hold  his  own  view  after  his  attention  had  been  drawn  to 
I«ord  Eldon's  opinion. 

The  difBci^ty  is  apparent.  In  the  case  of  Denison  V.  King  (1  Ves.  & 
Beam.  260) — argued  long  and  ably  on  the  one  side  by  Sir  S.  Eomilly,  and  on 
the  other  by  Mr.  Leech — Lord  Eldon  entered  at  length  into  ^e  distinction 
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between  gifts  and  devises  by  will  upon  trusts,  and  gift  and  devises  by  will 

subject  to  trusts,  that  is,  by  way  of  charge.  And  he  uses  this  language :  "  If 
I  give  to  A.  and  his  heirs  all  my  real  estate  charged  with  my  debts,  that  is  a 
devise  to  him  for  a  particular  purpose,  but  not  for  that  purpose  only.  If  the 
devise  is  upon  trust  to  pay  my  debts,  that  is  a  devise  for  a  particular  purpose 
and  nothing  more,  and  the  effect  of  these  two  modes  admits  just  this  difference 
— the  former  is  a  devise  of  an  estate  of  inheritance  for  the  purpose  of  giving 
the  devisee  a  beneficial  interest  subject  to  a  particular  purpose ;  the  latt«  is  a 
devise  for  a  particular  purpose  wildi  no  intention  to  give  bim  a  beneficial 
interest."  Kothing  can  show  more  clearly  the  subtle  refinements  on  which 
these  cases  have  turned.  Here,  however,  the  testator  has,  in  the  plainest 
language,  given  "  all  his  personal  estate  to  John  Cook  Hilton,  subject  to  debts 
and  legacies,  and  to  the  trusts  thereinafter  mentioned";  and  afterwards,  in 
mentioning  these  trusts,  the  words  "  upon  trust  "  occur  as  a  matter  of  course. 
If  the  property  is  given  to  J.  C.  Hilton  subject  to  trusts  hereinafter  mentioned, 
it  cannot,  one  would  think,  be  subject  to  any  other  trusts;  and  if,  after 
performing  the  trusts  mentioned,  no  trust  is  found  touching  the  surplus,  that 
part  necessarily  remains  subject  to  no  trust,  and  there  can  be  no  resulting  trust 
in  favour  of  the  next  of  kin.  On  the  best  consideration  I  can  give  the  present 
case,  it  seems  to  me  that  it  is  impossible  to  find  any  trust  to  touch  any  ultimate 
surplus  except  those  particularly  declared.  In  Mapp  v.  Elcock,  cited  by 
Mr.  RIalins,  no  part  of  the  property  was  uncovered  by  the  trust,  and  there  it 
was  held  that  the  donee  took  nothing  but  a  dry  legal  estate.  But  even  if  the 
words  were  a  gift  to  A.  B.  of  all  the  testator's  estate  "  upon  trust,"  the  context 
may  supply  words  from  which  the  Court  will  infer  that  it  was  only  given 
"  subject  "  to  certain  trusts.  For  example,  in  Dawson  v.  Clarke,  also  cited 
in  the  argument,  where  property  was  given  upon  trust,  but  chargeable  with 
debts  and  legacies,  the  Court  held  that  f^e  trust  was  only  to  extend  to  the 
amount  of  those  charges.  That  decision  was  of  the  highest  authority.  Sir  W. 
Grant  notices  a  case  in  "  Chancery  Precedents,"  p.  31,  as  also  a  remarkable 
case  as  showing  how  far  the  Court  has  gone  in  holding  that  a  person  named  as 
trustee  was  to  take  beneficially.  The  case  is  Cunningham  v.  MelUsh.  Lord 
Hardwicke  afterwards  mentions  it  in  Hill  v.  Bishop  of  London  (1  AOk.  618), 
with  approbation. 

I  will  mention  a  case  before  Lord  Cowper — Hobart  v.  Suffolk  (2  Ver.  644) 
— as  an  illustration  of  the  refinements  which  have  been  drawn  on  this  subject. 
In  that  case  lands  were  devised  to  three  persons,  and  their  heirs,  to  the  use 
of  them  and  their  heirs,  upon  the  trusts  thereinafter  mentioned,  and  the 
testator  gave  directions  to  convey  a  life  estate  to  A.,  and  an  estate  tail  to  B., 
but  gave  no  direction  as  to  the  remainder  in  fee.  There  the  fact  of  tJiere  being 
three  persons  led  the  Court  to  the  inference  that  there  must  have  been  a 
resulting  trust  intended,  although  two  of  the  three  trustees  were  related  to  the 
testator.  But  there  is  a  clear  principle  governing  all  these  eases.  Where  an 
estate  is  given  to  one,  subject  to  trusts,  there  is  no  right  in  any  one  but  the 
donee  after  those  trusts  are  exhausted.  But  if  the  estate  be  given  to  a  person 
in  the  character  of  a  trustee,  with  nothing  to  show  that  any  beneficial  interest 
is  intended  in  that  case,  there  must  be  a  resulting  trust.  Here  the  most 
serious  ground  of  difficulty  occurs  in  the  use  of  the  expression  on  trust  to  stand 
possessed  of  the  said  "  trust  moneys,"  to  pay  such  and  such  persons.  Doubt- 
less, if  all  the  moneys  were  trust  moneys  in  the  strict  application  of  language, 
there  would  be  no  part  of  them  free  from  the  obligations  of  trusts.  But  we 
must  take  the  whole  context  of  the  will  and  reconcile  one  expression  with  the 
other.  There  is,  however,  no  real  inaccuracy  in  talking  of  the  whole  fund  as 
trust  moneys,  where  there  are  certain  trusts  to  be  performed  out  of  them. 
There  is  nothing  to  attach  a  trust  to  the  ultimate  surplus.  My  opinion  is  that 
the  property  goes  absolutely  to  John  Cook  Hilton,  subject  to  the  trusts  declared 
by  the  testator.  The  costs  will  be  provided  for  out  of  the  estate,  which,  under 
the  oircumstanoes  of  this  case,  is  the  same  thing  as  directing  John  Cook  Hilton 
to  pay  them. 
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Stuart,  V.C.,  June  9,  1866. 
MARSHALL  t>.  GILLIABD  AND  OTHERS. 
14  "W.  R.  830;  14  L.  T.  618;  12  Jur.  N.S.  483. 
DemurreT — Multifariouanees — Want  of  Equity. 

Executor  and  Administrator. — Where  a  legatee  filed  a  bill  for  an  account 
against  the  trustees  of  the  testator's  will,  making  an  alleged  purchaser  of  a 
part  of  the  testator's  estate  a  party,  the  bill  alleging  alternatively  "  that  the 
tale  by  the  trustees  was  a  colourahle  and  fictitious  sale,"  or  "  that  if  any  such 
sale  were  made  the  defendant  {one  of  the  trustees)  was  himself  the  real 
purchaser,  and  that  such  purchase  by  him,  being  a  trustee,  could  not  be 
sustained." — Held,  on  a  demurrer  by  the  aUeged  purchaser  for  multifariousness 
and  want  of  equity,  that  he  was  wrongly  made  a  party. 

This  was  a  suit  to  administer  the  estate  of  one  George  Marshall,  of  Craike, 
in  the  county  of  York. 

The  bill  was  filed  by  the  widow  of  the  testator  against  the  trustees  of  his 
will  and  an  alleged  fictitious  purchaser  of  a  portion  of  the  property  sold  by  the 
trustees  under  a  trust  for  sale. 

The  aUeged  purchaser  demurred  for  multifariousness  and  want  of  equity, 
and  at  the  bar  ore  tenus  for  want  of  parties.  The  demurrer  ore  tenus  was  not 
argued.  The  statement  of  facts  by  the  bill  was  as  follows: — After  setting  out 
the  testator's  will,  making  a  bequest  of  furniture,  and  a  further  bequest  of  all 
the  testator's  personal  estate  to  two  of  the  defendants,  John  Gilliard,  of 
Welton,  and  Philip  Gilliard,  of  Craike,  on  trust,  to  sell  and  to  apply  the 
proceet^  of  such  sale  to  the  benefit  of  the  plaintiff  for  life,  and  after  her  decease 
to  the  benefit  of  her  children,  and  a  power  to  the  said  trustees  to  carry  on 
the  testator's  farming  and  grazing  business,  if  they  should  think  fit  to  do  so 
rather  than  sell  the  same — the  bill  alleged  that  the  said  John  Gilliard,  of 
Welton,  and  Philip  Gilliard  took  possession  of  the  said  testator's  farm  a  few 
years  after  his  death,  and  carried  it  on  until  the  year  1863,  up  to  which  time 
no  proper  accounts  of  the  rents  and  profits  of  the  same  had  been  rendered ;  and 
(par.  10.)  "  that  in  the  month  of  April,  1863,  the  said  defendants  put  up  the 
stock  and  crops  in  and  upon  the  said  farm  for  sale  by  public  auction,  and  they 
were  ostensibly  purchased  by  the  defendant  John  Gilliard,  of  Craike,  a  son  of 
the  defendant  Philip  Gilliard.  The  defendant  John  Gilliard,  of  Craike,  at  fbe 
time  of  the  alleged  sale,  was  only  a  labourer  on  the  said  farm,  and  he  was 
possessed  of  no  means  whatever,  and  was  wholly  incapable  of  paying  the 
purchase-money  for  the  stock  and  crops,  and  at  the  time  of  the  said  sale  no 
money  was  paid  to  the  auctioneer,  nor  was  any  money  paid  to  him  after  the 
said  sale,  nor  has  any  money  passed  between  the  said  defendant  Philip  Gilliard 
and  his  son  the  said  John  Gilliard,  of  Craike,  since  the  said  sale;  that  since  ihe 
said  sale  or  alleged  sale  the  defendant  Philip  Gilliard  remained  in  possession 
of  the  said  stock  and  crops  which  were  purported  to  be  sold  to  his  said  son ; 
and  after  the  said  sale  or  alleged  sale  he  acted  as  if  he  had  become  the  owner 
of  the  said  farm,  and  turned  the  pUinti£F  and  her  family  off  the  said  farm." 
The  plaintiff  further  charged,  in  par.  11,  "  that  such  sale  of  the  said  stock  and 
crops  was  not  a  bond  fide  sale,  but  was  only  a  colomrable  and  fictitious  sale, 
or  that  if  any  such  sale  was  made  the  defendant  Philip  Gilliard  was  himself 
the  real  purchaser,  and  that  such  purchase  by  him,  being  a  trustee  of  the  said 
testator's  will,  could  not  be  sustained  and  was  void." 

The  bill  prayed,  inter  alia — (1)  That  the  trusts  of  the  will  of  the  said 
testator  might  be  carried  into  execution  under  the  direction  of  the  Court ;  (2) 
that  the  said  sale  might  be  declared  void ;  (3)  that  an  account  should  be  taken 
of  the  gains  and  profits  made  by  the  defendants  John  Gilliard,  of  Welton,  and 
Philip  Gilliard,  in  carrying  on  and  working  ^e  said  farm;  (4)  that  the  said 
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defendantB  respectively  mi^t  be  fixed  with  an  occupation  rent  during  the  time 
they  respectively  had  been  in  occupation  of  the  said  homestead  on  the  said 
farm ;  (6)  tiiat  said  defendants  might  be  made  to  pay  the  costs  d  the  suit. 

Bacon,  Q.C.,  and  Croasley,  for  the  demurrer,  argued  that  there  was  no 
equity  as  against  their  client.  The  allegation  of  the  bill  was  that  he  was  a 
fictitious  purchaser,  and  this  must  be  taken  to  be  true.  The  defendant  there- 
fore has  nothing,  and  there  could  in  such  case  be  no  possible  equity  as  against 
him.  The  bill  was  multifarious,  the  plaintiff  seeking  relief  ia  respect  to 
matters  separate  and  distinct:  Salvidge  v.  Hyde  (5  Madd.  138.  on  app. 
Jac.  168). 

Malins,  Q.C.,  and  C.  Herhert  Smith,  contr&. — As  to  want  of  equity,  the 
allegations  in  paragraph  10  make  a  clear  case  of  fraud  against  the  demurring 
defendant,  and  this  is  not  displaced  by  anything  inserted  alternatively  in  the 
subsequent  pleading.  The  utmost  the  defendant  can  do  is  to  adopt  against  us 
which  of  ihe  alternative  allegations  he  pleases :  Hit.  on  Plead.  5th  ed.  p.  48. 
A  defendant  against  whom  fraud  is  alleged  may  be  made  a  defendant,  although 
the  object  is  only  discovery  and  that  he  may  be  made  liable  for  costs :  Beadle$ 
V.  Burch  (10  Sim.  332).  As  to  multifariousness,  had  Lord  Eldon,  in  Salvidge 
V.  Hyde,  had  the  allegations  in  the  bill  properly  put  before  him,  he  would 
not  have  allowed  the  demurrer.  The  observations  of  Lord  Cottenham  in 
The  Attorney- General  v.  Cradock  (3  My.  &  Cr.  96),  confirm  this.  In  the 
latter  case,  collusion  being  alleged,  the  purchaser  from  a  trustee  was  held 
rightly  joined  as  a  defendant  in  a  bill  for  an  account  against  the  trustee.  The 
aUegations  here  are  equally  strong. 

Stuart,  V.C. — I  think  this  bill  is  clearly  multifarious,  and  insufficient  to 
show  a  case  of  equity  against  this  defendant.  The  facts  alleged  in  the  bill 
must  be  taken  to  be  true.  Here  the  allegation  is  that  the  trustees  smd 
executors  of  the  will  improperly  took  certain  portions  of  the  testator's  estate 
and  sold  them,  and  at  that  sale  this  demurring  defendant  was  the  purchaser, 
but  that  the  sale  was  a  fictitious  one,  and  the  demurring  defendant  never 
entered  into  possession.  Now,  on  the  question  of  equity,  if  it  is  to  be  taken 
to  be  true  that  this  was  a  fictitious  sale,  there  was  no  sale  at  all.  I  have 
already  intimated  that  this  John  GiUiard,  of  Craike,  who  was,  as  I  think, 
improperly  made  a  defendant,  might  very  properly  have  been  called  as  a 
witness;  but  it  is  clear  to  me  that  there  is  no  equity  against  him.  There 
are  here  no  curcumstances  affecting  him.  There  is  nothing  to  discover,  as 
was  said  in  the  case  cited  by  Mr.  Smith  {Beadles  v.  Burch),  although  there 
is  a  general  allegation  that  all  defendants  may  pay  costs,  there  are  no  charges 
to  show  that  he  is  a  proper  party  for  the  piu-pose  of  discovery,  or  that  one 
in  that  character  ought  to  be  made  to  pay  costs.  His  name  is  not  mentioned 
in  the  prayer  of  the  bill,  although  there  are  general  words  which,  if  he  had 
any  of  the  estate  in  his  hands,  might  justify  the  argument  found  in  the 
Attorney -General  v.  Cradock;  but  as  there  is  nothing  of  the  kind,  I  cannot 
see  any  case  for  brhiging  him  before  the  Coiirt.  Then  as  to  multifariousness, 
I  consider  that  the  case  of  Salvidge  v.  Hyde  has  established  the  great  principle 
— that  if  there  be  a  suit  for  the  administration  of  tHe  assets  of  a  testator, 
and  the  bill  allege  that  the  trustees  or  executors  have  improperly  entered 
into  a  contract  for  sale,  under  circumstances  such  as  ought  to  afford  grounds 
to  set  such  sale  aside,  the  question  of  the  validity  of  that  contract  is  a  question 
entirely  separate  from  the  object  of  the  suit,  namely,  the  administeation  of 
the  estate.  In  Salvidge  v.  Hyde,  Lord  Eldon  says,  "  If.  an  executor  having 
a  power  to  sell,  agrees  to  sell  to  A.  B.,  can  a  biU  be  filed  against  him,  and 
also  for  a  general  administration  of  the  estate?  He  may  have  made  infinitely 
too  good  a  bargain  with  the  trustee  to  sell — one  that  this  court  would  not 
allow  to  stand — but  that  is  no  ground  for  making  him  a  party  to  the  general 
administration.  The  case  must  depend  on  the  charges  of  the  bill.  They 
may  be  such  as  to  unite  persons  ordinarily  disunited.    If  the  allegations  in 
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the  bill  connect  the  other  party  with  the  purchaser  by  collusion,  I  do  not 
dispute  that  he  is  properly  joined;  but  here  is  a  failure  of  that  ground,  because 
the  bill  does  not  allege  any  connection  between  the  purchaser  by  Culliford 
and  the  purchase  by  Laying.  The  case  must  depend  on  the  charges  in  the 
bill.  They  may  be  such  to  unite  the  parties  ordinarily  disunited."  That 
is  the  general  doctrine,  on  the  correctness  of  which  I  have  not  the  slightest 
doubt.  I  admit  I  thought  at  one  time  that  Lord  Eldon  had  gone  too  far 
and  omitted  to  give  sufficient  weight  to  the  charges  in  the  bill  in  Salvidge 
V.  Hyde,  but  on  a  more  mature  consideration  I  am  quite  clear  that  Lord 
Eldon 's  judgment  was  correct  as  to  every  part  of  the  bill.  In  the  present 
case  I  am  of  opinion  that  the  purchaser  has  been  improperly  made  a  party 
to  this  bill.  The  allegation  in  the  bill  is  that  he  is  a  fictitious  purchaser,  and 
if  so,  there  is  no  pretence  for  making  him  a  party. 


[m  THB  OOHHOK  PLEAS.] 

June  6,  1866. 

MGG,  AdministTatrix,  v.  THE  MANCHESTEB,  SHEFFIELD,  A^fD 
LINCOLNSHIEE  RAH^WAY  COMPANY. 

14  W.  R.  884;  12  Jur.  N.8.  525. 

Negligence — Railway — Dangerous  etructure — Opinion  of  vntneaaet. 

Cabbiebs.  B. — A.,  a  passenger,  was  running  arm-in-arm  with  another 
man  along  a  platform  belonging  to  a  railway  company,  and  used  as  a  footpath 
from  the  station  to  a  steamboat  pier.  The  platform  was  4ft.  3m.  broad,  with 
a  fence  at  the  back,  and  a  curb,  9tn.  high  between  it  and  the  rails.  A.  fell 
on  the  rails  and  was  run  over  by  a  train: — Held,  in  on  action  by  A.'s  adminis- 
tratrix, that  there  was  no  evidence  of  negligence  on  the  part  of  the  railway 
company  to  go  to  the  jury,  inasmuch  as  the  platform  was  reasonably  safe  for 
persons  using  it  in  a  reasonable  manner^  and  that  the  mere  opinion  of  witnesses 
that  it  was  dangerous,  unsupported  by  any  reasons,  should  not  he  left  to 
the  jury. 

The  plaintiff  sued  as  administratrix  of  John  Bigg  under  Lord  Campbell's 
Act  (9  &  10  Vict.  c.  93),  and  she  sought  to  recover  damages  consequent  upon 
her  husband  being  killed,  through  the  alleged  negligence  of  the  defendants, 
[or  the  benefit  of  his  family.  At  the  trial  before  Keating,  J.,  at  Leeds,  the 
following  facts  were  proved :  — 

The  defendants  had  a  railway  to  New  Holland,  in  Lincolnshire,  where 
they  had  a  station,  and  from  this  station  the  railway  was  continued  to  a 
pier  on  the  Banks  of  the  Humber,  from  which  their  steamboats  started. 
The  distance  from  the  station  to  the  pier  was  330  yards,  and  a  platform, 
which  belonged  to  the  defendants,  ran  parallel  to,  and  2ft.  2in.  from  the  line  of 
the  rails  from  one  point  to  the  other.  The  platform  was  4ft.  Sin.  broad,  with 
a  railing  on  the  side  fiurthest  from  the  rails,  and  a  curb,  9in.  high,  on  the 
side  nearest  to  them,  and  the  platform  itself  was  9in.  above  the  rails.  There 
was  also  a  notice-board  warning  passengers  not  to  go  too  near  the  edge  of 
the  platform.  The  platform  was  used  as  a  pathway  from  the  station  to  the 
pier,  and  also  for  passengers  to  get  in  and  out  of  the  railway  carriages;  and 
it  had  been  used  in  the  same  way  for  twenty  years  without  accident.  Trains 
passed  along  by  the  side  of  the  platform  at  about  seven  miles  an  hour.  The 
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deceased  and  another  man  were  passengers  hy  one  of  the  defendants'  steam- 
boats, and  were  lawfully  on  the  platform,  on  their  way  from  the  station  to 
the  pier,  before  dark,  on  the  13th  of  August,  1865.  They  had  both  been 
drinking,  but  it  was  said  by  the  survivor,  they  could  take  care  of  themselves. 
Hearing  the  bell  ringing  for  the  train  to  start  from  the  station  to  the  pier, 
they  ran  arm-in-arm  along  the  platform  towards  the  steam-boat,  when  the 
deceased  stumbled  and  fell  on  the  rails,  and  was  run  over  and  killed  by  the 
passing  train. 

The  jury  having  returned  a  verdict  for  the  plaintiff  for  2001.,  a  rule  was 
obtained,  pursuant  to  leave  reserved,  to  enter  it  for  the  defendants,  on  the 
ground  that  there  was  no  evidence  of  negligence  to  go  to  the  jury. 

Wilh  showed  cause. — The  construction  of  the  premises  alone  is  evidence 
of  negligence — first,  on  account  of  the  narrowness  of  the  platform;  and, 
secondly,  on  account  of  the  absence  of  protection  between  the  platform  and 
the  rails.  [Willes,  J. — Suppose  there  were  a  path  of  the  same  breadth 
along  the  bank  of  a  river,  and  a  man  chooses  to  read  the  newspaper  and  so 
walks  into  the  water,  could  he  claim  to  have  a  fence  put  up?]  This  is  not 
like  the  case  of  an  ordinary  footpath,  where  you  can  trespass  extra  viam  to 
escape  the  danger. 

The  following  cases  were  cited: — Bilbee  v.  The  London,  Brighton,  and 
South-Coast  Railway  Company  (13  W.  K.  779;  34  L.  J.  CP.  182);  Crafier 
V.  The  MeiTopolitan  Railway  Company  (14  W.  B.  384;  1  L.  R.  CP.  800); 
Longmore  v.  The  Great  Western  Railway  Company  (19  C.  B.  N.S.  188). 

Manisty,  Q.C.,  and  Kemplay,  were  not  called  on  to  support  the  rule. 

Erle ,  C . J .  — This  rule  must  be  made  absolute ,  because  there  is  no 
evidence  of  want  of  due  care  on  the  part  of  the  defendants  in  the  performance 
of  their  duty.  No  doubt  a  person  in  a  proper  state,  and  with  proper  care, 
could  walk  safely  along  this  platform.  The  complaint  is  that  it  was  too 
narrow  for  two  abreast.  The  facts  are,  that  the  two  men  were  running  along 
arm-in-arm,  and  that  each  of  them  was  deprived  of  some  part  of  his  power 
and  caution  by  drink;  but  there  is  no  evidence  of  want  of  due  care  in  the 
construction  of  the  platform  itself.  It  is  idle  to  say  that  a  man  cannot  walk 
on  a  platform  4ft.  Sin.  broad,  and  it  is  idle  to  say  that  a  railway  company 
is  bound  to  provide  one  on  which  you  can  walk  arm-in-arm.  It  might  as 
well  be  said  that  there  ought  to  be  room  for  three  abreast.  Many  witnesses 
said  that  the  platform  was,  in  their  opinion,  dangerous;  but  that  simple 
expression  is  no  evidence  to  go  to  the  jury.  They  should  say  that  it  was 
dangerous  because  it  was  slippery,  or  for  some  other  reason,  and  then  tiiat 
reason  would  be  a  fact  for  the  jury.  It  is  unnecessary  to  go  into  the  question 
of  contributory  negligence. 

Willes,  J. — I  am  of  the  same  opinion.    It  ought  to  have  been  shown 

that  the  platform  was  unsafe  for  use  by  a  human  being;  or  that  in  practice 
it  had  been  found  dangerous.  On  both  those  points  the  evidence  is  in  favour 
of  the  defendants.  It  was  not  shown  that  it  would  make  people  giddy  to 
walk  along  the  platform,  or  anything  of  that  sort;  and  the  only  evidence 
of  its  being  dangerous  was,  that  a  child  once  got  into  a  position  of  danger 
upon  it,  but  that  people  who  are  grown  up  could  take  care  of  themselves. 
A.S  to  the  opinions  of  witnesses  that  the  place  was  dangerous,  if  that  were 
made  evidence  it  would  be  putting  them  in  the  place  of  the  jury.  On  that 
point,  I  entirely  concur  with  what  was  laid  down  by  Smith,  J.,  in  Grafter  v. 
The  Metropolitan  Railway  Company. 

Keating,  J. — I  am  of  the  same  opinion.  It  is  not  always  very  easy  to 
say  what  amounts  to  evidence  to  go  to  the  jury,  but  on  the  whole  I  now 
clearly  think  there  was  none  in  this  case.  The  obligation  on  the  company 
is  to  make  a  platform  reasonably  safe,  and  they  do  that,  if  people  using  it  in 
a  reasonable  way  can  traverse  it  in  perfect  safety. 
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Montague  Shfth,  J. — am  of  the  same  opinion.    As  I  said  in  Orafter 

V.  The  Metropolitan  Railway  Company,  it  is  not  merely  evidence  suggestive 
of  improvement  which  will  constitute  evidence  of  negligence  to  go  to  the 
jury.  The  defendants  were  boimd  to  provide  a  way  which  persons  not  using 
extraordinary  but  ordinary  care  could  traverse  in  safety.  There  was  here  no 
secret  danger,  and  the  ccmstruction  of  the  platf<Hin  was  perfectly  obvious  to 
every  one  who  used  it. 

RuU  absolute. 


[IN  THE  COURT  OF  EXGHSQUBB.] 

April  19,  1866. 

DIXON  V.  BATT  AND  ANOTHEB. 

14  W.  E.  836;  L.  R.  1  Ex.  269;  12  Jur.  N.S.  1024. 

Ejectment — Landlord  and  tenant — Waste  land — Adverse  occupation — 
Twenty  years'  title. 

LiiflXTATiOHS  (Statutes  op). — The  presumption  of  law  that  a  tenant  of 
a  close  occupying  waste  lands  contiguous  to  his  close  does  so  for  the  benefii 
of  his  landlord,  does  not  apply  where  the  tenant  is  in  occupation  of  the  waste 
land  before  entering  upon  his  tenancy. 

This  was  an  action  of  ejectment  brought  to  recover  possession  of  a  strip 
of  land,  lying  between  the  plaintiff's  close  and  the  highway.  It  was  tried  at 
the  Newcastle  Spring  Assizes,  befcnre  Mellor,  J.,  when  a  verdict  was  found 
ioT  the  defendants. 

The  facts,  so  far  as  they  are  material  for  the  purposes  of  the  present 
report  were  these — ^The  locus  in  quo  had  been  adversely  occupied  by  Peter 
Elliott,  predecessor  of  the  defendants,  who  at  that  time  lived  in  a  house  on 
the  other  side  of  the  road,  and  he  had  erected  tiiereou  a  garth,  carpenters' 
shop,  and  saw-pit.  Subsequently  Peter  Elliott  became  tenant  of  the  close 
adjoining  the  locus  in  quo,  then  in  the  possession  of  Dixon,  one  of  the 
predecessors  in  estate  of  the  plaintiff.  The  defendants  set  up  a  twenty  years' 
sdverse  possession  of  the  land  claimed,  and  in  evidence  showed  that  Peter 
Elhott  had  occupied  it  some  eight  or  nine  years  before  he  became  tenant  of 
the  plaintiff's  close,  which  took  place  some  seventy-one  years  ago.  There 
was  a  great  deal  of  contradictory  evidence  given.  The  learned  Judge  directed 
the  jury  that  it  was  not  necessary  to  prove  twenty  years'  adverse  possesion 
hetore  the  tenancy  of  the  plaintiff's  close,  but  that  if  the  occupation  of  the 
defendants  had  been  adverse  since,  as  well  as  before  that  event,  they  were 
entitled  to  a  verdict.  The  jury  found  that  the  defendants'  possession,  and 
that  of  those  from  whom  they  claimed,  was  adverse  throughout,  and  that  they 
had  never  paid  any  rent  for  the  locus  in  quo. 

Temple,  Q.C.,  moved  for  a  new  trial  on  the  ground  of  misdirection.  Her 
also  moved  for  a  new  ^al  on  the  ground  of  surprise.  The  defendants  have 
set  up  as  a  defence  to  this  action,  an  adverse  possession  of  twenty  years; 
and  in  point  of  fact  they  can  only  show  such  adverse  possession  for  eight 
or  nine  years,  as  the  moment  they  became  tenants  of  the  plaintiff's  close, 
the  presumption  of  adverse  possession  was  at  an  end,  and  the  defendants^ 
presumably  occupied  the  locus  in  quo  for  the  benefit  of  the  plaintiff. 
[Mabtin,  B. — ^The  occupation  of  the  defendants'  adverse  at  first  would 
continue  so  after  the  tenancy  in  the  absence  of  evidence  to  the  contrary.] 
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The  fact  of  the  defendants  accepting  a  lease  from  the  plaintiff  is  suffioient 
to  show  that  he  admitted  the  plaintiff's  title.  When  a  tenant  encroaches 
upon  waste  land  contiguous  to  his  tenement,  he  is  presumed  to  do  so  for  the 
benefit  of  the  tenement. 

Martin,  B. — You  are  not  entitled  to  a  rule  on  this  point.  You  may  take 
a  rule  on  the  ground  of  surprise. 

Pollock,  C.B.,  and  Pioott,  C,  concurred. 


THE  EUEOPEAN  AND  AUSTRALIAN  EOYAL  MAIL  COMPANY  v. 
THE  PENINSULAS  AND  ORIENTAL  STEAM  NAVIGATION  COMPANY.. 


Referred  to,  The  Gas  Float  Whitton  No.  2,  [1896]  E.  ».  A.;  65  L.  J.  P.  17; 
[1896]  P.  301;  78  L.  T.  819  (P.  D.  &  A.  Div.):  reversed,  [1896]  E.  R.  A.; 
66  L.  J.  P.  24;  [1896]  P.  42;  78  L.  T.  698;  44  W.  R.  268  (C.  A.): 
the  latter  decision  affirmed,  [1897]  E.  B.  A.;  66  L.  J.  P.  99;  [1807] 
A.C.  887;  76  L.  T.  668  (H.L.). 

Merchant  Shipping  Act,  1864  (17  d  18  Vict.  c.  104),  aa.  68,  55— Ship— 
Transfer — Bill  of  sale. 

Shipping.  A.— A  registered  ship  may  cease  to  be  a  ship  transferable 
only  by  bill  of  sale  in  other  ways  than  those  provided  for  by  the  Merchant 
Shipping  Act,  1854,  s.  53.    And  whether  a  vessel  has  ceased  to  be  a  ship  or 


This  was  a  special  case  stated  for  the  opinion  of  the  Court  without 
pleadings.   The  material  facts  of  the  case  were  the  following: — 

The  defendants  were  a  steam  navigation  company,  and  in  1853  carried 
mails,  passengers,  and  goods  between  England  and  ports  in  the  Indian  Ocean 
end  Australia.  They  had  a  coaling  station  at  King  George's  Sound,  Western 
Australia.  In  1853  they  purchased  the  Larkins,  an  old  three-masted  wooden 
vessel,  till  then  used  as  a  sailing  vessel,  and  at  that  time  duly  registered  as 
such.  The  defendante  caused  her  to  be  newly  registered,  and  immediately 
afterwards  loaded  her  with  coals  and  sent  her  out  to  King  George's  Sound, 
where  she  arrived  11th  July,  1853,  having  made  the  voyage  in  the  same 
manner  as  any  ordinary  sailing  ship.  Immediately  upon  her  arrival  all  hex 
masts,  spars,  and  rigging  (except  the  lower  masts  and  standing  rigging)  were 
taken  down,  sent  on  shore,  and  warehoused;  she  was  moored  fore  and  aft 
by  two  anchors;  and  her  officers  and  crew  were  all  discharged  except  two 
men.  From  this  time  forward  the  Larkins  remained  in  the  same  position, 
and  was  used  as  a  coaling  hulk  and  workshop,  and  had  never  since  been  used 
in  any  other  way. 

The  plaintiffs'  company  was  incorpcorated  in  1856,  and  in  the  latter  part 
of  that  year  they  undertook  the  service  between  England,  tiie  Indian  Ocean, 
and  Australia,  in  place  of  the  defendants,  who  gave  it  up.  At  this  time  a 
written  agreement  was  entered  into  between  the  two  companies,  by  article  2 
of  which  the  plaintiffs  agreed  to  purchase,  and  the  defendants  to  sell,  "  the 
ooal  hulk  Larkirta,"  for  6,00CU.   The  Larkins  was  then  handed  over  to  the 


BuU  aeoardingly. 


[IN  THE  COURT  OF  EXOHBQUEB.] 

June  4,  1866. 


14  W.  R.  848;  14  L.  T.  704;  12  Jur.  N.S.  909. 


not  is  a  question  of  fact. 
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plaintiffs.  On  the  7th  May,  1867,  an  invoice  was  sent  by  the  defendants  to 
the  plaintiffs,  in  which  the  Larhtna  was  described  as  "the  hulk  Larkina." 
In  October  of  the  same  year  the  plaintiffs  accepted  a  bill  for  a  sum  which 
included  the  price  of  the  Larking,  and  this  bill  was  never  paid.  The  defen- 
dants, in  May,  1859,  regained  possession  of  the  Larkina  without  the  consent 
of  the  plaintiffs,  and  refused  to  re-deliver  her,  but  converted  her  to  their  own 
use.   The  Court  was  to  draw  inferences  of  fact. 

The  plaintiffs  contended  that  the  property  in  the  Larkina  had  passed  to 
and  vested  in  them  in  May,  1859,  and  that  the  defendants  were  not  entitled 
to  resume  possession. 

The  defendants  contended  that  the  property  never  passed  to  the  plaintiffs, 
CHT  else  that  the  defendants  were  entitled  to  retake  possession. 

The  question  for  the  Court  was  whether,  under  the  circumstances,  the 
plaintiffs  were  entitled  to  recover. 

HoTfuse  Lloyd  {Maude  with  him),  for  the  plaintiffs. — This  is,  in  substance, 
a  question  between  the  general  body  of  the  plaintiffs'  creditors,  and  the 
defendants,  unpaid  vendors.  The  question  is  whe^er  the  property  in  the 
Larkina  passed  by  the  sale  to  the  plaintiffs  or  remained  in  the  defendants. 
And  this  depends  upon  whether  she  was  a  ship  within  the  meaning  of  the 
Merchant  Shipping  Act,  1854  (17  St  18  Vict.  c.  104),  s.  55,  so  as  to  be  trans- 
ferable only  by  bill  of  sale,  or  was  a  mere  hulk  capable  of  being  transferred 
like  any  other  chattel.  This  is  a  mere  question  of  fact,  and  the  Larkim  had, 
in  fact,  for  three  years,  been  dismantled,  ceased  to  be  a  ship,  and  become 
a  mere  floating  hulk  and  workshop.  According  to  the  contention  on  the  other 
side,  if  a  ship  were  turned  into  a  landing-stage,  or  even  were  brought  on  shore 
and  used  as  a  dwelling-house,  it  would  still  be  a  ship  for  the  purpose  of  the 
Act.  And  the  Act  (section  2)  confines  the  word  ship  to  "  vessels  used  in 
navigation. " 

Melliah,  Q.C. — ^The  true  principle  is  that  a  registered  ship  remains  a  ship, 
for  all  the  purposes  of  the  Act,  so  long  as  she  may  sail  the  seas  without  any 
fresh  registry.  And  here  it  is  clear  that  no  penalty  would  have  been  incurred 
if  the  harkina  had  put  to  sea  (which  she  was  perfectly  capable  of  doing) 
without  a  fresh  registry.  So  that,  according  to  the  plaintiffs'  argument,  she 
was  entitled  to  all  the  privileges  of  a  British  ship  without  any  of  the  liabilities. 
The  temporary  use  of  a  ship  for  some  other  purpose  than  navigation  cannot 
change  its  character.  [Channell,  B. — Here  there  was  not  a  mere  temporary 
suspension  of  the  use  of  a  ship  as  such,  but  a  permanent  abandonment  of  it.  ] 
Section  53  really  governs  the  case.  That  section  provides  that  "  if  any 
registered  ship  is  actually  or  constructively  totally  lost,  taken  by  the  enemy, 
burnt  or  broken  up,  or  if  by  reason  of  a  transfer  to  any  persons  not  qualified 
to  be  owners  of  British  ships,  or  of  any  other  matter  or  thing,  any  such  ship 
as  aforesaid  ceases  to  be  a  British  ship,"  notice  is  to  be  given,  and  the 
certificate  of  registry  delivered  up.  This  section  clearly  contemplates  that 
when  any  of  the  contingencies  mentioned  occurs,  the  certificate  shall  be 
delivered  up ;  and  that,  except  as  there  provided  for,  the  ship  shall  be  a 
registered  ship  for  all  purposes,  subject  to  the  burdens,  as  well  as  enjoying 
the  benefits,  belonging  to  such  ships. 

Horace  Lloyd  replied. 

FoLLOOE,  C.B. — I  think  the  Larkina  had  ceased  to  be  a  ship  at  the  time 
of  the  sale. 

Mabtin,  B. — am  of  the  same  opinion.  I  think  the  Larkina  was  what 
the  parties  described  it  to  be — A  hulk.  It  had  once  been  a  ship,  but  four 
years  previously  it  had  been  prepared  as  a  coaling  hulk  and  worktop.  Then 
it  was  sold  as  a  hulk;  and  the  invoice  describes  it  in  the  same  way.  And 
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there  is  no  mdication  that  the  parties  intended  ever  to  use  it  in  any  other 
w&j.  Section  65.  which  provides  for  the  transfer  by  the  bill  of  sale,  applies 
only  to  "  British  ships."  And  the  form  of  transfer  (Form  E)  clearly  shows 
that  nothing  is  meant  which  is  not  to  be  propelled  by  steam  or  sails.  At 
any  rate,  it  is  not  open  to  the  defendants,  who  sold  this  as  a  hiilk,  to  contend 
that  it  was  a  ship. 

Channell,  B. — Mr.  Mellish  argues  that,  as  matter  of  law,  a  registered 
ship  continues  to  be  so,  and  to  be  transferable  only  by  bill  of  sale,  imtil  it 
has  ceased  to  be  a  registered  ship  in  some  of  the  ways  provided  by  the 
55th  section.  And  we  have  to  say  whether  that  is  so,  or  whether  we  are 
at  liberty  to  treat  the  question  as  a  question  of  fact.  I  think  the  question 
is  one  of  fact,  and  that  this  was  not  a  ship. 

Judgment  for  the  phanUfft. 


[IN  THE  BAIL  GOUBT.] 

June  12,  1866. 
BAIK  V.  GBEOOBT. 
14  W.  B.  846;  14  L.  T.  601. 
Bill  of  exchange — Notice  of  dishonour. 

Bill  op  Exchanqe.  G. — A  bill  of  exchange  was  accepted  payable  at  the 
office  of  a  person  who,  on  the  day  upon  which  the  bill  became  due,  was  the 
holder  of  it.  Before  the  close  of  the  day,  the  biU  not  having  been  taken  up, 
he  wrote  to  his  indorser  as  follows: — "  Yours  and  Packer's  note  of  hand  is 
now  due,  and  your  attention  to  same  wHl  obUge  ": — ^Held,  that  this  letter 
was  a  sufficient  notice  of  dishonour. 

Action  on  a  bill  of  exchange  for  20L,  drawn  by  the  defendant  upon  Packer, 
accepted  by  him  payable  at  the  oflBce  of  the  plaintiff,  and  indorsed  by  the 
defendant  to  the  plaintiff. 

Second  plea. — That  the  defendant  had  not  had  due  notice  of  the  dishonour 
of  the  bill.   Issue  thereon. 

The  cause  of  action  not  exceeding  501.,  Blackburn,  J.,  made  an  rarder  in 
accordance  with  the  19  &  20  Vict.  c.  108,  s.  26,  sending  the  cause  to  a  county 
court  for  trial. 

At  the  trial  it  appeared  that  the  plaintiff  was  at  his  office,  where  the  bill 
was  made  payable,  during  the  whole  of  the  day  upon  which  it  became  due, 
and  that  some  time  before  the  close  of  that  day  he  wrote  a  letter  to  the 
defendant  in  the  following  terms: — 

"  Sir, — Yours  and  Packer's  note  of  hand  is  now  due,  and  your  attention 
to  same  will  oblige. — Yours,  Ac." 

No  other  notice  of  dishonour  was  given. 

The  verdict  was  in  substance  for  the  defendant,  but  the  county  court 
judge,  with  the  return  of  the  registrar  certifying  the  result  of  the  trial,  sent 
up  a  special  verdict  which,  upon  the  second  plea,  found  that  there  was  no 
due  notice  of  dishonour. 

A  rule  having  been  obtained  to  enter  the  verdict  for  the  plaintiff  on  the 
ground  that  the  letter  was  a  sufficient  notice  of  dishonour, 

Macnamara  showed  cause  against  it,  and  contended  that  tiie  letter 
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contained  no  statement  that  the  bill  had  not  been  paid,  and  that  no  case 
had  gone  so  far  as  to  say  that  a  notice  not  containing  any  such  statement 
either  expressly  or  by  implication  would  be  good.  He  cited  Hartley  v.  Ca»6 
(4  B.  &  C.  339)  as  an  authority  that  a  notice  of  dishonour  must  show  that 
payment  had  not  been  made  by  the  acceptor. 

H.  Matthews,  in  support  of  the  rule. — Baily  v.  Porter  (4  M.  &  W.  44) 
is  conclusiTe  in  favour  of  the  plaintiff,  and  has  been  cited  with  approval  in 
Paul  V.  Joel  (6  W.  E.  682  ;  3  H.  &  N.  455;  s.  c.  in  Ex.  Ch.  7  W.  R.  287; 
4  H.  A  N.  355);  Hartley  v.  Case  (4  B.  A  C.  339j  is  not  in  point,  for  in  that 
case  the  defendant  could  not  gather  from  the  circumstances  that  the  bill  had 
not  been  paid  as  he  could  have  done  in  the  present  case.  Solarte  v.  Palmer 
(7  Bing.  530;  2  CI.  &  Fin.  08)  is  the  strongest  case  against  the  plaintiff,  bui 
that  case  has  been  much  restricted  by  the  later  decisions :  Caunt  v.  Thompson 
(7  C.  B.  400). 

Lush,  J. — I  think  that  the  verdict  should  be  entered  for  the  plaintiff, 
on  the  ground  that  the  letter  was  a  sufficient  notice  of  dishonour.  The  decision 
in  Baily  v.  Porter  is  in  accordance  with  common  sense,  and  the  principle 
which  it  lays  down  should  be  followed.  I  think  that  only  such  a  notice  is 
necessary  as  would  show  to  men  of  business  habits  that  the  bill  bad  not 
been  paid.  In  the  present  case  the  defendant  knew  that  the  bill  was  payable 
at  the  plaintiff's  office,  and  the  terms  of  the  letter  were,  in  my  opinion 
sufficient  to  show  him  that  the  bill  had  not  been  paid. 

Rule  absolute  to  enter  the  verdict  for  the  plaintiff. 


[Lords  Justiobs.] 
June  8.  1866. 

Re  CHAUNCEY. 

14  W.  R.  849. 

Trustee  Act,  1860 — Lunatic  trustee — Vesting  order. 

Trust  and  Truster. — Out  of  four  trustees  of  a  settlement  one  was  a 
lunatic,  so  found  by  inquisition,  and  another  was,  through  iJl-healih,  unfit 
to  act. 

The  Court  appointed  two  new  trustees  in  their  room,  and  made  an  order 
that  the  real  estates  subject  to  the  settlement  should  vest  in  the  new  trustees 
jointly  with  the  two  continuing  old  ones,  and  that  the  right  to  call  for  a 
transfer  of  some  stock,  also  subject  to  the  settlement,  should  vest  in  the 
same  persons. 

This  was  a  petition  in  lunacy,  and  under  the  Trustee  Act,  for  the  appoint- 
ment of  new  trustees  of  a  settlement,  and  for  a  vesting  order.  There  were 
four  trustees  in  whom  the  trust  property  was  vested.  Of  these  one  was  a 
lunatic,  who  had  been  found  so  by  inquisition,  and  another  was  in  a  state 
of  health  which  rendered  him  unfit  to  act  in  the  trust. 

Oraham  Hastings,  for  the  petitioners,  cited  Re  Davies  (8  M.  &  Gror.  278); 
Re  Omerod  (7  W.  E.  71,  3  De  G.  &  J.  249);  Re  Stewart  (8  W.  E.  297). 
W.  W.  Karslake  for  a  respondent. 

The  Lords  Justices  made  the  order  prayed  for,  appointing  the  two 
persons  proposed  as  new  trustees,  and  vesting  (iie  real  estate,  subject  to  the 
settlement,  and  the  right  to  call  for  a  transfer  of  the  stock  subject  thereto, 
in  the  new  toustees  joiniHy  with  the  two  oontinuiDg  trustees. 
B.  r.  a.  (1866]— vol.  3  98 
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RoMiLLY,  M.B.,  May  23,  1866. 
ABINQTON  V.  GREEN. 
14  W.  H.  852. 
Lost  deed — Secondary  evidence. 

Evidence.    D. — Where  a  deed  has  been  lost,  it  is  not  nece8::ary  to  prove 

the  actual  fact  of  the  loss. 

A  policy  had  been  mortgaged  io  secure  a  debt,  and  the  deed  was  missing 
after  the  death  of  the  mortgagee,  but  had  been  in  existence  a  short  time 
before.  The  Court  refused  to  assume  that  the  mortgagee  had  cancelled  the 
deed  when  in  extremis,  and  allowed  secondary  evidence  of  its  existence. 

The  plaintiff  in  this  case  was  the  executor  of  Joseph  Mayor,  who  had 
employed  the  defendant  as  his  agent.  The  defendant  had  deposited  with  the 
testator  a  policy  panted  in  1818,  originally  for  2,000^.,  but  now  of  the  value 
of  at  least  4,500i.  The  policy  was  endorsed  "  Pay  contents  to  Joseph  Mayor, 
Harley,  Staffordshire."  On  the  12th  of  June,  1851,  a  deed  was  executed 
securing  on  the  policy  2,5001.  This  deed  was  missing  after  the  death  of  the 
testator,  which  happened  in  June,  1860.  Secondary  evidence  was  put  in  to 
prove  the  deed.  The  original  draft  and  a  copy  were  produced,  and  it  was 
proved  that,  six  months  before  the  testator's  death,  he  had  sent  the  deed  to 
be  stamped,  and  had  paid  the  penalty.  He  had  also  given  notice  of  the 
charge  to  the  insurance  office.  The  bill  prayed  for  accounts  of  what  was 
owing  upon  the  security,  and  to  have  the  policy  sold. 

Southgate,  Q.C.,  and  White,  for  the  plaintiff,  contended  that  the  facts 
were  sufiicient  to  rebut  any  presumption  that  the  testator  had  destroyed  the 
deed  in  his  lifetime. 

Walford,  for  the  defendant,  contended  that  there  was  no  allegation  of 
the  deed  having  been  actually  lost,  and  that  it  was  probable  that  the  testator 
had  only  intended  to  keep  the  security  on  foot  during  his  lifetime,  and  had 
it  destroyed  when  he  was  in  extremis,  with  the  intention  of  cancelling  the 
debt.  He  insisted  that  the  servants  in  the  testator's  house  at  the  time  of 
his  death  ought  to  have  been  examined. 

LoKD  BoHiLLY,  M.B. — I  think  the  plaintiff  is  entitled  to  the  decree  pi-ayed 
for.  It  is  not  necessary  to  prove  the  actual  fact  of  the  loss.  I  am  perfectly 
satisfied  that  if  the  servants  had  been  examined  they  would,  not  have  given 
any  evidence  bearing  upon  the  question.  The  decree  will  be  for  an  accoimt 
of  what  is  due  for  principal,  interests,  and  costs,  and  for  a  sale  of  the  policy, 
with  power  to  make  an  arrangement  out  of  court. 

It  was  stated  that  an  arrangement  would  probably  be  made  between  the 
parties  to  avoid  a  sale. 


BoHiLLY,  M.B..  June  12,  1866. 

Re  ALEXANDRA  PARK  COMPANY.  SHARON'S  CLAIM. 

14  W.  R.  855;  12  Jur.  N.S.  482. 

Contract — Payment  in  shares — Subseqiteni  winding-up. 

Work  and  Labour. — A  company  stipulated  with  a  contractor  that  he 
should  accept  pari  payment  for  his  work,  if  and  when  required,  in  paid-up 
shares  of  the  company : — Held,  that  they  could  not  force  htm  to  accept  shares 
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in  such  part  payment  after  a  winding-up  order  had  been  midj,  aa  ihey  had  not 
exerciaed  their  option  to  do  bo  previoualy  to  the  winding-up. 

Mr.  Sharon  had  contracted  for  certaui  remuneration  to  make  roads  for 
the  above-mentioned  company. 

The  roads  had  been  handed  over  to  the  company  in  Soptembor,  1864. 
Mr.  Sharon  claimed  his  remuneration.  The  company  cL.ira-d  to  make  a 
deduction  on  account  of  a  clause  in  the  contract,  whith  provided  that 
Mr.  Sharon  should  "  if  and  when  required  by  the  company  '  accept  payment 
of  two-thirds  of  the  amount  of  his  remuneration  in  fully  pald-i.p  shares  of  the 
company,  equal  in  nominal  value  to  the  said  two-thirds. 

The  company  having  now  been  wound  up,  the  question  arose  whether 
Mr.  Sharon  was  bound  to  receive  any  part  of  his  payment  in  paid-up  shares 
(which  were  much  depreciated)  under  a  notice  to  that  effect  served  on  him 
since  the  winding-up. 

Baggallay,  Q.C.,  and  Roxburgh,  for  Sharon  the  appUcant,  contended  that 
the  company  could  not  pass  off  worthless  shares  on  the  contractor,  such  not 
having  been  the  original  intention  of  the  agreement. 

Selwyn,  Q.C.,  and  Stevens,  for  the  official  manager,  contended  that  sub- 
sequent events  could  have  no  effect  on  the  original  contract:  Qibaon  v. 
Goldamid  (3  W.  R.  79;  5  D.  M.  G.  767). 

LoBO  BosnUiY,  M.B.,  held  that  as  the  shares  were  very  much  depreciated, 
and  the  company  had  not  exercised  their  option  to  make  part  payment  in 
shares  previously  to  the  winding-up,  they  ootUd  not  now  exercise  sudi  option, 
and  give  what  was  practically  worthless  in  return  for  services  for  which  they 
had  oontracted  to  pay  value,  and  the  contractor  must  be  allowed  to  prove  for 
the  whole  amount  of  his  claim. 


KiNDBRSLBY,  V.C.,  June  SO,  July  2, 1866. 

Re  LEEDS  BANKING  COMPANY,  Ex  parte  CLARKE. 

14  W.  R.  856;  14  L.  T.  789. 

Winding-up— Companies  Act,  1862  (25  *  26  Vict.  c.  89,  s.  160)— G.  0. 
under  the  Aot,  rr.  49,  50. 

CoHPAHT.  M. — The  Court  or  judge  in  chambers  has  jurisdiction  to  rescind 
a  compromise  made  with  a  contributory  by  the  official  liquidator  under 
section  160,  if  obtained  by  misrepresentation. 

This  was  a  summons  adjourned  from  chambers. 

The  Court  had,  imder  section  160  of  the  Act,  sanctioned  a  compromise 
between  the  official  liquidator  and  the  contributory,  which  had  been  accordingly 
carried  into  effect.  The  official  liquidator  now  sought  to  have  the  compromise 
set  aside,  alleging  that  it  bad  been  obtained  by  the  mi8representatk}n  of  the 
contributory,  who  had  underrated  the  value  of  his  property. 

Wickens,  for  the  contributory,  objected  that  the  Court  had  no  jurisdiction 
to  set  the  compromise  aside  unless  a  bill  had  been  filed.  The  jurisdiction  here 
was  not  the  ordinary  equitable  one,  but  statutory. 

Olasse,  Q.C.,  and  Cotton,  for  the  official  liquidator,  referred  to  OarsHn's 
case  (10  W.  R.  457). 

KiNDKRSLEY,  V.C.,  thought  that  in  matters  which  might  be  compromised 
without  the  sanction  of  the  Court,  the  Court  would  have  no  jurisdiction  to  set 
aside  a  compromise  in  the  manner  now  asked;  but  where,  as  in  the  present 
case,  the  sanction  of  the  judge  in  chambers  was  necessary  before  the  com- 
promise could  be  made,  he  thought  the  judge  had  jurisdiction  afterwards  to 
«et  it  aside.  The  fraud,  if  any,  had  brought  the  parties  before  the  Court  for 
its  approval. 
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Wood,  V.C.,  June  21,  1866. 

SIMPSON  V.  CHARLESWORTH. 

14  W.  R.  857;  14  L.  T.  699. 

Practice — Exceptions  to  answer — Word  mis-spelt  in  interrogatory — Costs. 

DiscovEKY.  B. — Where  an  interrogatory  ia  too  sweeping  in  its  terms,  an 
exception  to  ike  aruwer  overruled  on  a  mere  iechnioality  will  be  overruled 
with  costs. 

Exceptions  to  answer. 

The  bill  was  filed  to  restrain  the  defendant  from  infringing  the  patent, 
of  which  plaintiff  was  the  assignee,  for  an  invention  for  "  improvements  io 
preparing  oolouring  matters  for  dyeing  and  printing." 

One  of  the  interrogatories  was  as  follows: — "Has  not  the  defendant 
within  the  last  twelve  months  purchased  some,  and  what  quantities  of 
Tosaline,^  roseine,  magenta,  iodine,  &g.  (here  follow  the  names  of  other 
chemicals),  and  also  some,  and  what  quantity  of  iodine  and  bromide,  or  some, 
or  one,  and  which,  of  such  substances  or  ingredients?  Let  the  defendant  set 
forth  the  date  upon  which  each  portion  of  the  said  ingredients,  or  of  any  and 
what  compound  of  them,  or  any  of  them  was  delivered  on  the  defendant's 
premises.  Let  the  defendant  set  forth  the  name  and  address  of  each  petBcn 
who  sold,  and  each  person  who  delivered  each  of  the  said  substances, 
ingrediento,  and  compounds,  to  or  at  the  defendant's  premises.  Let  the 
defendant  set  forth  the  sum  paid  by  him,  and  any  servant,  clerk,  or  agent  of 
his,  and  also  the  sum  agreed  to  be  paid  by  him  and  any  servant,  &c.,  of  hie 
in  respect  of  each  of  the  said  substances,  ingredients,  and  compounds.  Let 
the  defendant  set  forth  the  use  which  the  defendant,  his  servants,  &c.,  have 
made  of  each  of  the  said  substances,  &g.,  and  let  him  fully  account  for  each 
packet  and  parcel  of  the  same,  and  of  the  application,  use,  and  disposal 
thereof.  I^et  the  defendant  state  what  manufacture  of  colouring  matter  he 
has  carried  cm  during  ihe  last  twelve  months,  and  what  are  the  ingredients 
used  in  manufiAoturing  each  article  of  colouring  matter  manufactured  by  him, 
and  what  nimiber  of  articles  he  has  manufactured,  and  what  quantity  of 
materials  or  ingredients  (specifying  the  exact  name  and  descripti<m)  he  has 
used  in  the  manufactture  of  each  article  manufactured  by  him.  Let  the 
defendant  set  forth  a  full  and  true  account  of  all  the  substances,  ingredients, 
and  materials  used  in  the  manufacture  of  dyes  which  the  plaintiff  now  has 
upon  his  premises,  and  when,  and  under  what  circumstances  and  for  what 
purpose  he  required  the  same." 

To  this  interrogatory  the  defendant  answered  as  to  the  quantities  of 
iodine,  and  other  chemicals,  with  the  exception  of  the  "  rosaniline,"  and  as 
to  the  dates  of  the  delivery;  but  submitted  that  he  ought  not  to  be  compelled 
to  answer  as  to  the  names  and  addresses  of  any  persons  who  sold  or  delivered 
any  roseine,  &c.,  or  as  to  the  sum  paid  by  him,  &c.  The  plaintiff  therefore 
excepted  to  the  answer  for  insufficiency.  In  the  copy  of  the  interrc^atorics 
served  upon  the  defendant,  the  word  "  rosaniline "  was  mis-spelled 
"  rosaline." 

Qifjard,  Q.C.,  and  Swanston,  in  support  of  the  exceptions. — The  answer 
carefully  excludes  the  "rosaline,"  which  is  one  of  the  most  important 
substances. 

Rolt,  Q.C.,  and  0.  Wattgh,  for  the  defendant. — The  exceptions  are  clearly 
wrong,  as  we  were  not  required  to  answer  as  to  "rosaniline,"  the  word  in 
the  copy  of  the  interrogfttories  served  upon  us  being  "rosaline,"  and  not 

(1)  Sie. 
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"  roeaniline."  The  exception  is  so  ver;  trumpery,  that  we  are  entitled  to 
insist  on  this  mere  technicality.  BoBaniline,  zoseine,  and  magenta  are 
practically  the  same  thing. 

Giffard,  Q.C.,  m  reply. 

Wood,  V.C,  said  he  must  overrule  the  exceptions,  as  they  were 
technically  wrong,  though,  looking  to  the  substance  and  merits  of  the  case,  it 
was  important  for  the  plaintiff  to  be  informed  about  "  rosaniline,"  which  was 
different  from  roseine  and  the  other  substances.  As  to  the  costs,  he  could 
□ot  conceive  anything  more  oppressive  than  this  interrogatory.  [His  Honour 
Uien  read  the  interrogatory,  commenting  on  its  sweeping  nature],  and  he 
must,  therefore,  overrule  the  ^ceptions  with  costs. 


[IN  THE  queen's  BENCH.] 

June  21,  1866. 
PAESONS  V.  HIND. 
14  W.  R.  860. 

Fixture 8— Hydraulic  press — Mode  of  annexation — How  much — Object  and 
purpose  of. 

Fixtures. — A  hydraulic  press  was  fixed  by  means  of  bricks  and  mortar 
io  the  floor  of  a  factory.  The  press  in  question  was  not  essential  to  the 
carrying  on  of  the  works  at  the  factory^  but  merely  a  convenience: — Held, 
thai  such  a  press  remained  a  chattel,  and  did  not  become  a  part  of  the 
freehold. 

This  was  a  rule  nisi,  obtained  by  O'Brien,  Serjt.,  calling  on  the  plaintiff 
to  show  cause  why  the  damages  given  on  the  verdict  obtained,  should  not  be 
reduced  by  the  sum  of  501.,  purfiuant  to  leave  reserved,  on  the  ground  that  the 
property  in  the  hydraulic  press  never  vested  in  the  plaintiff,  but  continued  in 
the  defendants  until  the  time  of  the  removal. 

The  declaration  charged  the  defendants  with  breaking  and  entering  the 
plaintiff's  premises,  and  with  the  conversion  of  plaintiff's  goods. 

Verdict  for  the  plaintiff:  St.  damages,  for  the  breaking  and  entering; 
501.  damages,  for  the  conversion. 

The  racts  of  the  case  were  as  follows; — The  plaintiff,  the  owner  of  a 
lactory  In  Nottingham,  on  July  28,  1863,  contracted  to  sell  it  to  two  persons, 
by  name  King  &  Ellis,  respectively.  King  &  Ellis  entered  into  possession  of 
tie  factory,  but  there  was  no  conveyance  and  no  payment  of  the  purchase- 
money.  On  June  5,  1865,  King  &  Ellis  were  adjudicated  bankrupts.  The 
usigneeB  elected  not  to  adopt  the  contract  of  King  &  Ellis  to  purchase  the 
factory.  The  effects  of  King  &  Ellis  were,  by  order  of  the  assignees,  sold  by 
auction;  but  a  hydraulic  press,  which  is  the  subject  of  the  present  action,  was 
not  sold.  Subsequently  to  the  auction,  Henry  Hind,  one  of  the  defendants, 
bought  the  press  of  the  auctioneers  for  351.  The  plaintiff  refused  to  allow  the 
press  to  be  removed,  on  the  ground  that  it  was  so  fixed  as  to  be  a  part  of  the 
freehold,  and  that  the  property  in  it  had  never  vested  in  the  assignees  in 
bankruptcy.  The  three  defendants  thereupon  broke  into  the  factory,  and 
removed  the  press. 

WiUs  (Dighy  Seymour^  Q-C,  with  him),  now  shewed  cause.  He  citeti 
Weetott  T.  Woodcock  (7  M.  ^  W.  14),  Walmsley  v.  Milne  (8  W.  B.  188;  29 
L.  J.  CP.  »7). 
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O'Brien,  Serjt.,  and  L.  Cave,  in  support  of  rule,  cited  HeUawell  v. 
Eastwood  (6  Ex.  295),  Lancaster  v.  £oe  (7  W,  B.  260;  6  C.B.  N.S.  717), 
Afortin  v.  Roe  (6  W.  R.  263;  7  E.  A  B.  248). 

Blackburn,  J. — This  rule  must  be  made  absolute.    The  rule  is  to  reduce 
the  damages  by  601.,  and  it  must  be  made  absolute  on  the  ground  that  the 
press  never  was  a  part  of  the  freehold,  but  always  a  mere  chattel.  Whether 
or  no  a  thing  remains  a  chattel,  or  becomes  a  part  of  the  freehold,  is  often 
diffioult  to  dedde,  turning  as  it  ^>es  on  a  question  of  more  or  less.   We  think, 
however,  that  the  press  in  question  was  clearly  a  chattel.    In  the  case  ol 
things  built  into  the  wall  of  the  freehold,  it  is  often  doubtful  whether  or  no 
they  become  a  part  of  the  freehold.    It  is  certain,  of  course,  that  bricks  and 
such  like  things,  which  are  brought  on  a  wall  and  there  fixed,  become  a  part  of 
the  freehold.    It  is  equally  certain  that  mere  moveables  which  are  fixed  to  the 
freehold  for  convenience  do  not  become  a  part  of  the  freehold.    But  there  are 
also  the  intermediate  cases,  which  are  not  bo  clear,  and  about  which  the 
distinction  is  often  fine.    There  are  generally  three  classes — first,  those  cases 
where  a  chattel  still  remains  a  chattel,  being  merely  fixed  for  convenience, 
like  the  clock  in  court,  which,  though  firmly  fixed,  and  though,  probably,  it 
could  not  be  moved  without  disturbing  the  plaster,  yet  no  one  could  doubt 
that  it  remains  a  chattel,  and  does  not  become  a  part  of  the  freehold.  Then 
there  is  another  class  where  chattels  are  fixed  for  the  better  enjoyment  of  the 
freehold,  but  subject  to  a  right  to  remove  them.    These  are  what  are  generally 
called  fixtiures.    Then  there  is  a  third  class  where  chattels  are  fixed  to  the 
freehold,  and  which  cannot  be  removed.    The  second  class  must  be  removed 
in  a  reasonable  time ;  and  unless  we  had  thought  that  the  press  in  question 
belonged  to  the  first  class,  we  should  have  had  to  have  decided  whether  the 
reasonable  time  for  removal  had  not  elapsed,  but  we  do  think  that  the 
press  remains  a  mere  chattel.    Hellaivell  v.  Eastwood  gives  the  two  guiding 
points  to  determine  whether  or  no  the  article  remains  a  chattel.  Nevertheless 
the  question  must  always  he  one  of  more  or  less.    The  guiding  points  in 
HeUawell  v.  Eastwood  are  these — 1.  The  mode  of  annexation,  and  how  much; 
2.  The  object  and  purpose  of  the  annexation.    Under  the  second  point  the 
question  is  whether  the  chattel  is  annexed  perpetui  usHs  cauad,  for  the 
improvement  of  the  freehold,  or  whether  the  annexation  is  merely  for  the  sake 
of  the  better  enjoyment  of  the  chattel  ?    The  second  point  is  of  almost  as  great 
importance  as  the  first  point,  viz.,  the  degree  of  fastening.    I  find  that  in  the 
case  of  Lanoaater  v.  Eve  (7  W.  R.  260;  5  O.B.  N.S.  717),  where  certain  piles 
had  been  fixed  in  a  navigable  river,  Mr.  Justice  Williams  says,  "  No  doubt  the 
maxim  '  Quicquid  plantatur  solo  solo  cedit,'  is  well  established,  the  only 
question  is.  What  is  meant  by  it?    It  is  clear  the  mere  putting  a  chattel  into 
the  soil  by  another  cannot  alter  the  ownership  of  the  chattel.    To  apply  the 
maxim  there  must  be  such  a  fixing  to  the  soil  as  reasonably  to  lead  to  the 
inference  that  it  was  intended  to  be  incorporated   with   the   soil."  The 
language  here  would  seem  to  shew  (and  the  learned  judge  was  always  very 
accurate  in  the  use  of  his  language)  that  it  is  of  very  great  importance,  where 
a  thing  is  planted  in  the  soil  so  that  it  becomes  part  of  it,  to  see  what  is  the 
object  with  which  the  thing  has  been  so  attached  to  the  soil.   If  it  is  attached 
to  improve  the  soil,  then  even  if  there  is  a  right  to  remove  it,  it  becomes  n 
part  of  the  premises.    So  in  Beg.  v.  Lee  most  of  the  things  in  question  were 
necessary  for  the  gas-works.    The  object  was  to  improve  the  premises,  and 
there  was  the  intention  to  incorporate  the  things  with  the  freehold.  Again, 
in  Mariin  v.  Roe  (5  W.  R.  263;  7  E.  &  B.  248),  Lord  Campbell  applies  the 
same  test  of  intention,  he  says,  "  When,  however,  the  cases  between  executor 
of  tenants  for  life  and  remaindermen  are  looked  into,  they  will  be  found  to 
turn  each  on  its  peculiar  circumstance — the  character,  the  use,  the  mode  of 
attachment,  the  facility  of  severance,  the  injury  to  the  freehold  by  severazuse. 
In  regard  to  an  ecolesiastioal  benefice,  the  character  and  object  of  the  building 
to  which  the  chattel  is  attached  seem  of  very  great  consequence  in  determining 
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whether  there  was  any  intention  to  separate  it  permanently  and  irrevocably 
from  the  personal  estate.  Here  there  is  an  erection  in  iteeli  purely  a  matter 
of  luxury  and  omeunent,  which  the  testat<X'  might  have  pulled  down,  but 
vhioh  he  probably  wished  to  enjoy  as  kmg  as  he  Uved,  and  therefore  did  not 
remove.  To  this,  and  for  the  purpose  of  completing  that  luxurious  and 
wnamental  creation,  a  chattel  is  so  attached  that  it  may  be  detadied  without 
injury  to  the  freehold.  We  think  that  the  inference  iB»  t^t  it  never  ceased 
to  be  a  chattel  during  the  testator's  life,  and  that  it  continued  to  be  so  at  the 
moment  of  his  death,  and  therefore  passed,  as  part  of  the  personal  estate,  to 
the  executors."  Lord  Campbell,  therefore,  in  considering  whether  the  mortar 
made  the  chattel  a  part  of  the  freehold,  looks  at  the  object  with  which  the 
chattel  was  fixed  with  mortar.  Could  one  reasonably  infer,  as  Williams,  J., 
Ba^  in  Lancaster  v.  Eve,  an  intention  to  incorporate  the  chattel  with  the 
freehold?  Now,  apply  the  rule  laid  down  in  these  oases  to  the  present  case. 
It  appears  that  there  was  some  fixing  with  mortar,  but  not  much.  The  press 
itself  was  great  and  bulky;  hence,  whether  or  no  it  was  mortared  down,  the 
joists  would  have  had  to  be  removed  in  order  to  apply  machinery  sufficiently 
strong  to  move  it,  so  the  removal  of  the  joists  is  not  very  important;  and  we 
have  seen  mere  annexation  is  not  enough ;  but  after  it  has  been  seen  how  much 
annexation  there  is,  we  must  see  what  is  the  object  of  the  annexation.  Now 
the  object,  it  seems  to  us,  was  not  to  improve  the  premises,  nor  was  the 
press  in  question  essential  to  the  carrying  on  of  the  factory- works,  like  most 
of  the  things  in  the  gas-work  case,  Reg.  v.  Lee,  nor  was  it  a  thing  like  a  fire- 
place, but  a  machine  brought  into  the  factory  for  convenience,  just  like  an 
ordinary  table.  TherefcHre  we  think  the  nxntaring  did  not  make  the  press  a 
part  of  the  fact<H7'.  It  was  not  a  part  of  the  freehold,  therefore  the  property 
of  the  press  was  in  the  assignees,  and  the  plaintiff  can  recover  no  damages  for 
the  seizure  of  the  press,  though  he  can  for  wrongful  entry. 

Mellor,  J. — am  of  the  same  opinion.  I  think  that  the  press  in 
question  was  a  chattel,  and  not  a  part  of  the  freehold.  From  the  evidence 
given  at  the  trial  the  press  appears  to  have  been  just  one  of  those  chattels 
which  require  steadying,  and  for  that  purpose  are  fixed  to  the  freehold ;  and 
then  on  the  facts  it  appears  that  the  press,  being  so  far  attached  for  the 
purpose  of  steadying  it,  was  by  the  defendants  removed,  without  doing  any 
real  damage  to  the  inheritance.  If  one  could  see,  as  in  the  gas-works  case, 
an  intention  that  the  chattel  should  remain  fixed  to  the  factory  so  long  as  the 
factory  remained  a  factory,  then  we  might  think  the  press  to  be  sufficiently 
fixed  to  become  a  part  of  the  freehold,  but  here  we  see  no  such  intention. 
The  press  here  was  a  mere  additional  convenience  brought  into  the  factory  for 
temporary  uses,  and  not  changing  or  affecting  the  character  of  the  building. 
Therefore,  although  at  one  time  I  doubted,  from  the  insufficient  evidence 
before  us,  as  to  the  nature  of  the  factory,  and  the  purposes  for  which  the 
press  was  used,  I  am  clearly  of  opinion  that  the  press  did  not  become  a  part 
of  the  freehold,  but  remained  a  chattel. 

Shee,  J. — I  am  of  the  same  opinion,  neither  of  the  tests  makes  out  that 
this  press  is  a  fixture.  It  was  not  brought  in  to  add  to  the  value  of  the 
inheritance;  it  was  fixed  for  the  more  convenient  use  of  it.  It  was  a  chattel, 
moreover,  which  could  well  be  used  in  many  other  businesses  than  that  carried 
on  in  the  factory  in  question.  The  evidence  shewed  that  such  presses  were 
constantly  sold  second-hand.  It  could  be  removed  without  damage  to  the 
freehold. 
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[IK  THB  COUBT  OF  BXOHBQUKB.] 

May  28,  1866. 

HATTERSLEY  v.  BURR. 

14  W.  R.  864  ;  4  H.  &  C.  523;  14  L.  T.  565;  12  Jur.  N.S.  894. 

Referred  to,  Hall  v.  Nixon,  [1875]  E.  R.  A. ;  44  L.  J.  M.C.  51 ;  L.  R.  10  Q  B 
152;  32  L.  T.  87;  23  W.  R.  612  (Q.B.);  Baker  v.  PoHsmouih  Corporation, 
1877,  3  Ex.  D.  4;  37  L.  T.  381;  25  W.  R.  677  (Ex.  D.):  affirmed,  [1878] 
B.  R.  A.;  47  L.  J.  Ex.  223;  3  Ex.  D.  157;  87  L.  T.  822  ;  26  W.  R.  308 
(C.  A.). 

Local  Qovemment  Act,  1868  (21  d  22  Vict.  c.  98),  «.  34  Bye-law— Notice 
of  intended  building. 

Local  Government.  D. — The  Local  Qovemment  Act,  1858  (21  *  22 
Vict.  c.  98),  8.  34,  empowen  every  local  board  "to  make  bye-laws  (inter 
alia)  with  respect  to  the  structure  of  walls  of  new  buildings;"  "  and  further 
to  provide  for  the  observance  of  the  same  by  enacting  therein  any  suck 
provision  as  they  may  think  necessary  as  to  the  giving  of  notices,  as  to  the 
deposit  of  plans  and  sections  by  persons  intending  to  erect  new  buildings," 
and  certain  other  matters: — Held,  that  this  section  does  not  empower  a  local 
board  by  a  bye-law  to  require  persons  to  wait  a  month  after  the  giving  of 
notice  and  deposit  of  plans  and  sections  before  beginning  to  build. 

This  was  a  case  stated  by  the  justices  of  the  West  Biding  of  Yorkshire. 
The  material  facts  disclosed  by  the  case  were  the  following :  — 

At  petty  sessions  holden  for  the  division  of  Keighley,  an  information  was 
preferred,  on  the  1st  December,  1864,  by  the  respondent,  the  clerk  to  the 
local  board  for  the  district  of  Keighley,  against  the  appellants,  under  the 
twenty-fourth  bye-law  of  the  board,  made  the  19th  July,  and  confirmed  by  the 
Secretary  of  State  the  24th  August,  1864. 

The  information  chained  the  appellants  that  they,  on  the  4th  October, 
1865,  at  the  parish  of  Keighley,  before  beginning  to  erect  a  certain  new 
building  situate  at  Mill  HiU,  in  Keighley,  &c.,  did  neglect  to  leave  with  the 
clerk  to  the  board  a  written  notice  of  one  month  at  least,  at  one  of  the  monthly 
moetings  of  the  board,  accompanied  by  detail  plans  and  sections  of  such 
building  as  required  by  bye-law  24,  contrary  to  such  bye-law,  and  contrary  to 
the  statute. 

The  appellants  were  convicted  and  fined  five  shillings. 

The  terms  of  the  bye-law,  so  far  as  they  are  material,  were  as  follows:  — 
"  Before  beginning  to  dig  or  lay  the  foundation  of  or  for  any  new  house  or 
building,  or  to  re-erect  any  house  or  building,  a  written  notice  thereof  of  one 
month,  at  the  least,  shall  be  left  with  the  clerk  at  one  of  the  monthly  meetings 
of  the  board,  accompanied  with  detail  plans  and  sections  of  every  floor  of  sucfa 
house  or  building,  drawn  to  a  scale  of  not  less  than  an  inch  to  every  eight 
feet,  shewing,  &c.,  accompanied  therewith  shall  also  be  a  block  plan  drawn  to 
a  scale  of  not  less  than  one  inch  to  every  thirty  feet,  shewing  Ac,  and  the 
said  descriptions,  plans  and  sections,  when  approved,  or  a  correct  copy  or 
tracing  thereof  shall  be  left  with  the  board.*'  "  And  whosoever  shall  neglect 
or  refuse  to  give  such  said  notice  and  description  accompanied  with  the  proper 
plans  and  sections,  or  to  leave  with  the  board  such  description  and  plans  and 
sections,  or  correct  tracings  thereof,  or  shall  erect  or  re-erect  any  house, 
building,  or  convenience  otherwise  than  in  accordance  with  the  descriptions, 
plans,  sections,  and  arrangements,  approved,  fixed,  settled,  and  attested  by 
the  board,  or  in  any  other  way  offend  against  this  bye-law,  shall  be  liable  for 
every  such  offence  to  a  penalty  not  exceeding  51.,  and  to  &  further  penalty  of 
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forty  shillinga  for  every  day  during  which  he,  she,  or  they  shall  suffer  such 
said  house  or  building  or  convenience,  built,  rebuilt,  or  constructed  contrary 
to  the  order  of  the  board,  so  to  continue,  and  the  board  may,  if  they  think  fit, 
cause  such  house,  building,  or  convenience,  so  improperly  constructed,  to  be 
altered,  pulled  down,  or  othemiee  dealt  with,  as  the  case  may  require,  and 
the  expenses  incurred  by  them  in  so  doing  shall  be  repaid  by  the  offending 
party,  and  be  recoverable  in  a  summary  manner." 

It  was  proved  that  on  the  10th  October,  1865,  the  surveyor  of  the  local 
board  received  a  notice  and  plans  of  building  from  the  appellants,  and  laid 
them  befwe  the  board  at  one  of  its  meetings,  which  were  held  monthly. 
Afterwards,  on  the  2l8t  October,  the  surveyor  found  on  the  site  o!  the  pro- 
posed building  a  temporary  building  in  progress,  consisting  of  pillars  to  support 
the  roof,  within  the  line  of  the  intended  walls,  boarded  round  and  fixed  in 
{oundations  of  stone.  The  plans  were  subsequently  passed  by  the  board  on 
the  7th  November,  previously  to  the  laying  of  the  information. 

It  was  contended  by  the  appellants  that  the  bye-law  was  xmreasonable  in 
requiring  a  month's  notice,  and  in  requiring  it  to  be  at  a  monthly  meeting,  and 
in  fixing  no  time  for  the  approval  of  the  plans.  The  questions  submitted  to 
the  Court  were — 1.  Whether  the  bye-law  was  bad  upon  any  of  the  above 
grouDds.  2.  Whether  the  erection  was  a  building  within  the  meaning  of  the 
bye-law.    3.  Whether  the  board  had  condoned  the  offence,  if  any. 

Kemplay,  in  support  of  the  conviction. — The  Local  Government  Act,  1868 
(21  i  22  Vict.  c.  96),  s.  34,  enacts  that  "  every  local  board  may  make  bye- 
kws  (infer  alia)  with  respect  to  the  structure  of  walls  of  new  buildings,  for 
securing  stability  and  the  prevention  of  fires.  And  they  may  further  provide 
f«  the  observance  of  the  same  by  enacting  therein  any  such  provision  as  they 
may  think  necessary  as  to  the  giving  of  notices,  as  to  the  deposit  of  plans  and 
sections  by  persons  intending  to  lay  out  streets  or  to  construct  buildings,  as 
to  inspection  by  the  local  board,  and  as  to  the  power  of  the  local  board  to 
remove,  alter,  or  pull  down  any  work  begun  or  done  in  contravention  of  such 
bye-laws."  The  bye-law  under  which  this  conviction  took  place  is  a  provision 
as  to  the  giving  of  notice  and  the  deposit  of  plans  and  sections  within  the 
meaning  of  the  section.  And  it  is  perfectly  reasonable.  As  to  the  second 
pomt — this  was  clearly  a  building  within  the  meaning  of  the  bye-law;  the 
pillars  were  of  a  permanent  nature.  As  to  the  supposed  condonation  by  the 
subsequent  approval  of  the  plans,  that  approval  could  have  no  such  effect,  for 
the  offence  consisted,  not  in  building  in  an  improper  manner,  but  in  beginning 
to  build  within  a  month  after  notice. 

A.  Wills,  for  the  appellant,  was  not  called  upon. 

Per  Cutiam.* — The  conviction  cannot  be  sustained.  The  Act  empowers 
the  local  boanl  to  make  bye-laws  with  respect  to  the  structure  of  the  walls  of 
new  buildings ;  and  by  way  of  enforcing  their  observance,  to  provide  for  the 
giving  of  notices  and  deposit  of  plans  and  sections.  But  it  does  not  enable 
the  board  to  control  the  liberty  of  persons  building,  to  any  further  extent.  The 
board  cannot,  therefore,  compel  any  person  to  wait  for  a  certain  time  after 
notice  before  beguming  to  bulid.  Their  proper  remedy  is  by  pulling  down  or 
altering  what  is  built,  if  it  be  not  in  accordance  with  the  bye-laws. 

Judgment  for  the  appellant. 


Pollock.  C.B..  Martin.  And  ChAnnell.  BB. 
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[ADIORALTT.] 

May  29,  1866. 
THE  "ffAIKLINA."* 
14  W.  R.  869. 

Salvage — Coaia . 

Shipping.  E. — The  coeta  of  aalvera,  incurred  in  taking  affidavita  before 
iaaue  joined,  are  aUowed  when  the  defendanta  have  not  unreaervedly  admitted 
the  facta  pleaded  in  the  petition  and  aupported  by  the  affidavita. 

This  was  a  motion  in  a  cause  of  salvage,  instituted  by  the  owners,  master, 
and  orew  of  the  steam-ship  Newton  ColviUe  against  the  brig  Fairlina,  her  ca^o 
and  freight. 

The  salvage  services  were  rendered  on  the  17th  October  last,  when  the 
Fairlina,  from  Stockholm  to  Liverpool,  with  a  cargo  of  iron,  was  descried  in  a 
state  of  great  distress  by  the  Newton  ColviUe.  On  the  Newton  ColvUle 
approaching  the  Fairlina,  a  boat,  witli  two  or  three  men,  appeared  to  be 
hanging  on  to  her  lee  quarter,  and  there  were  two  men  on  boanl  her.  Such 
boat  and  men  belonged  to  the  ship  Southampton,  which  was  hove  to  at  a  short 
distance.  After  much  difficulty  the  Newton  Colville  got  a  tow-rope  i&at  to 
the  brig,  and  took  her  in  tow.  Part  of  the  crew  of  the  Fairlina  were  taken  on 
board  the  Southampton,  and  the  remainder  were  put  on  board  the  Newton 
ColviUe  by  a  boat  bek)nging  to  the  Hermann,  of  Bremen,  another  ship  which 
was  hove  to  at  a  short  distimce.  The  Newton  Colville  ihen.  towed  the  brig  into 
Weymouth  Boads. 

The  11th  article  of  the  plaintiff's  petition  stated  that,  by  means  of  the 
Berrices  set  forth,  the  steamer  saved  the  Fairlina  from  loss. 

The  defendants,  in  their  answer,  admitted  the  general  truth  of  the 
allegations  in  the  petition,  but  said  that  article  11  must  be  taken  with  the 
qualification  that  two  other  ships  named  in  the  petition,  the  Southampton  and 
Hermann,  were  near  to  render  assistance  to  the  Fairlina,  and  that  the 
Southampton  was  actually  engaged  in  rendering  salvage  services  to  her  when 
the  Newton  Colville  came  up. 

At  the  hearing  of  the  cause  a  tender  of  500Z.  was  overruled,  and  the  judge 
awarded  700Z.  for  salvage  and  costs  ri  suit,  but  of  his  own  accord  directed  that 
the  costs  of  plaintiff's  affidavit  should  not  be  allowed,  inasmuch  as  the  facts 
stated  in  the  petition  were  substantially  admitted  in  the  defendant's  answer. 
Plaintiff's  bill  of  costs  was  filed  and  taxed  according  to  the  directions  of  the 
Court,  but  after  taxation  the  plaintiff's  proctor  presented,  as  out-port  charges, 
an  account  of  expenses  amounting  to  151.  16s.  9d.,  incurred  in  engaging  a  tug, 
which  assisted  in  rendering  the  salvage  services.  This  the  Begistrar  refused 
to  allow,  and  the  taxation  was  adjourned  at  the  plaintiff's  request,  for  the 
purpose  of  an  application  being  made  to  the  Court  on  the  subject. 

Deane,  Dr.,  Q.G.,  now  moved  that  the  plaintiffs  should  be  allowed  f^e 
expenses  incurred,  and  also  the  costs  of,  and  incidental  to,  obtaining  tiie 
affidavits  filed  in  support  of  their  claim. 

C.  P.  Butt,  for  the  defendants,  contended  tiiat,  as  the  depositions  were 
taken  by  the  plaintiffs  before  issue  was  joined,  they  were  taken  for  their  own 
benefit;  that  from  the  admission  made  by  the  defendants  they  had  become 
unnecessary ;  and  that  it  would  be  unjust  to  tax  the  defendants  witii  the  costs 
of  them. 

Dr.  LusHiNOTON. — I  think  the  expenses  incurred  by  the  salvors  should 
be  allowed.   With  respect  to  the  affidavits,  it  is  usual  for  salvora  to  take 

*  Before  Dr.  Iji»hiiig(<m. 
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beforehand  such  depositions  of  those  who  may  be  going  out  of  the  country 
as  they  think  may  be  needed  in  support  of  their  claim.  If  those  depositions 
become  needless,  the  salvors  must  pay  the  costs  of  them.  In  a  former  case 
I  gave  it  as  my  opinion  that  such  costs  should  be  disallowed.  This  case, 
however,  does  not  quite  fall  within  the  principle,  becauBe  the  facts  pleaded  are 
not  unreservedly  adinitted ;  I  therefore  allow  such  costs  of  the  affidavits  as  were 
incurred  in  meeting  the  qualifications  of  the  defendants'  answer.  It  was 
imprudent  on  the  part  of  the  advisere  of  the  salvors  to  print  so  much  of  the 
affidavits.  The  costs  of  printing  will  not  therefore  be  allowed,  nor  the  costs 
of  this  motion. 


[HOOSE  OF  LORDS.] 

June  8,  1866. 

CULLEN  V.  THE  ATTOENEY-GENERAL  FOE  lEELAND. 

14  W.  E.  869;  L.  R.  1  H.L.  190;  14  L.  T.  644;  12  Jur.  N.S.  631. 

Discussed,  Kenny  v.  Att-Gen.,  1883,  L.  R.  11  Ir.  253  (M.R.).  See  R.  v. 
Income  Tax  Commisaionera ,  1888,  22  Q.B.  D.  296  ;  60  L.  T.  446  (C.  A.): 
affirmed,  (sub  nom.  Income  Tax  Gommisaioners  v.  Pemsel),  [18921 
B.  R.  A.;  61  L.  J.  Q.B.  265;  [1891]  A.C.  531;  65  L,T.  621  (H.L.).  See, 
In  re  Maddook,  [1902]  E.  R.  A.;  71  L.  J.  Ch.  567;  [1902  ]  2  Oh.  220  ;  86 
L.  T.  644  ;  50  W,  R.  598  (0.  A.). 

Legacy  duty,  Ireland — Exemption — Chariiy — Secret  trusts — 56  Qeo.  8, 
c.  66—6  <e  6  Vict.  c.  82,  «.  38—8  A  9  Vict.  c.  76,  «.  4. 

Deatb  Duties. — A  legacy,  absolute  on  the  face  of  the  will,  but  bound  by 
a  secret  trust  for  charity  accepted  by  the  legatee  in  the  lifetime  of  the  testatrix, 
and  such  as  the  Court  of  Chancery  would  enforce  against  the  legatee,  is  not 
exempt  from  legacy  duty  as  being  a  charitable  legacy  under  the  Acts  regulating 
the  payment  of  legacy  duty  in  Ireland. 

This  was  an  appeal  against  a  decree  made  by  the  Court  of  Exchequer  in 
Ireland,  by  which  the  appellant,  as  administrator  of  the  goods  and  chattels  of 
Bridget  Fitzgerald,  deceased,  which  were  left  unadministered  by  her  executors^ 
was  declared  liable  to  pay  legacy  duty  at  the  rate  of  101.  per  cent.,  in  respect 
of  the  residue  of  personal  property  bequeathed  by  the  will  and  codicils  of  the 
said  Bridget  Fitzgerald  to  the  Rev.  Patrick  Joseph  Doyle  and  the  Most 
Reverend  Daniel  Murray. 

The  testatrix  made  her  will  on  the  10th  of  February,  1829,  and,  after 
various  other  bequests,  she  gave  all  the  rest,  residue,  and  remainder  of  her 
real  and  personal  property  to  Patrick  Doyle  and  the  Most  Reverend  Daniel 
Murray,  and  the  siurvivor  of  them,  his  heirs,  administrators,  executors,  and 
assigns,  and  she  also  appointed  them  her  executors.  The  testatrix  made  five 
several  codicils  to  her  will,  which,  however,  left  the  above  residuary  bequest 
unaffected. 

Contemporaneously  with  the  execution  of  her  will,  the  testatrix  sent  to 
Patrick  Doyle  and  the  Most  Reverend  Daniel  Murray,  respectively,  three 
letters,  in  which  she  directed  them  to  hold  the  property  given  to  them  by  the 
residuary  bequest  in  her  will  for  certain  charitable  purposes  therein  mentioned. 
The  executors  in  the  lifetime  of  the  testatrix  fully  accepted  the  trusts  imposed 
on  them  by  these  letters. 

The  testatrix  died  on  the  5th  of  May,  1860,  wititout  having  revoked  or 
altered  the  above  residuary  bequest.    The  Most  Eevraend  Daniel  Murray  died 
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in  February,  1852,  and  Patriok  Boyle  died  in  December,  1852,  having  by  hie 
will  appointed  the  appellant  his  executor.  Administraticui  of  the  unadminis- 
tered  personal  estate  of  the  testatrix  was,  on  tiie  20th  June,  1854,  granted  to 
the  appellant  by  the  Court  of  Prerogative  in  Ireland. 

On  the  14th  of  April,  1862,  an  infonnation  was  filed  by  the  Attorney- 
General  for  Ireland  on  the  equity  side  of  the  Court  of  Exchequer  in  Ireland, 
which,  after  setting  out  the  above  facts,  prayed  that  the  appellant,  as 
administrator  de  bonis  non  of  the  testatrix,  and  also  as  executor  of  Patrick 
Doyle,  or  in  one  or  other  of  those  capacities,  might  be  decreed  to  pay  legacy 
duty  at  the  rate  of  101.  per  cent,  in  respect  of  the  residiw  of  personal  estate 
bequeathed  by  the  will  of  the  testatrix. 

The  appellant  filed  his  answer  on  the  13th  of  January,  1863,  which, 
though  admitting  the  facts  stated  in  the  information,  submitted  that,  as  a 
matter  of  law,  no  legacy  duty  was  payable,  on  the  ground  that  the  bequest 
was  for  charitable  purposes,  and  therefore  entitled  to  exemption. 

The  cause  was  set  down  to  be  heard  on  information  and  answer,  and  on 
the  29th  of  June,  1863,  the  Court  being  of  opinion  that  bequests  given  on 
secret  trusts  for  charity  in  Ireland  were  not  exempt  from  legacy  duty,  made 
the  decree  complained  of  in  this  appeal. 

The  question  therefore  to  be  decided  was  whether  a  legacy  in  Ireland, 
absolute  upon  the  face  of  the  will,  but  botmd  by  a  secret  trust  for  charity  such 
as  the  Court  of  Chancery  would  enforce  against  the  legatee,  is  exempt  from 
legacy  duty,  as  being  a  legacy  given  for  charitable  purposes,  and  therefore 
entitled  to  exemption  by  virtue  of  the  provisions  of  the  Acts  regulating  legacv 
duty  in  Ireland,  viz.,  56  Geo.  3,  c.  56;  5  &  6  Vict.  c.  82,  s.  38;  and  8  &  9  Vict, 
c.  76,  s.  4. 

Rolt,  Q.C.,  and  Bagahawe,  for  the  appellant. — In  the  schedule,  part  3, 
annexed  to  56  (3teo.  3,  c.  56,  amongst  other  exceptions  from  legacy  duty,  are 
**  legacies  given  for  the  education  or  maintenance  of  poor  children  in  Ireland, 
or  to  be  applied  in  support  of  any  public  charitable  institution  in  Ireland,  or 
for  any  purpose  merely  charitable."  By  5  &  &  Vict.  c.  82,  s.  38,  extending 
56  Geo.  3,  c.  56,  to  Ireland,  this  exemption  is  continued.  Had  the  trusts 
declared  by  the  letters  appeared  on  the  face  of  the  will,  then  without  doubt 
no  legacy  duty  would  be  payable,  and  whether  a  binding  parol  trust  be 
imposed  on  the  legatees  or  an  express  trust  declared  in  the  will  itself  is 
immaterial. 

The  Attorney -General  for  Ireland,  and  Barry,  Serjt.,  (of  the  Irish  bar), 
for  the  Crown. 

Lord  Cranworth,  C. — This  is  a  question  which  lies  Within  the  narrowest 
compass.  This  lady,  Bridget  Fitzgerald,  by  her  will  and  several  codicils,  gave 
the  residue  of  her  property  to  two  gentlemen,  both  of  whom  have  died,  and 
who  are  now  represented  by  the  appellant,  the  Most  Beverend  Archbishop 
Cullen.  By  her  will  she  gave  the  property  to  these  two  persons  aimpJiciter, 
but  then  it  must  be  taken  as  an  admitted  fact  that  she  gave  it  to  them  upon 
their  having,  in  her  lifetime,  validly  undertaken  that  they  would  hold  it  upon 
certain  charitable  trusts.  Now,  in  that  part  of  the  Stamp  Act  relating  to 
Ireland  which  refers  to  testamentary  instruments,  and  the  duty  payable  upon 
wills  or  administrations,  there  is  an  exemption  which  does  not  exist  in  England, 
namely,  in  favour  of  "  any  legacy  given  for  the  education  or  maintenance  of 
poor  children  in  Ireland,  or  to  be  applied  in  support  of  any  charitable 
institution  in  Ireland,  or  for  any  purpose  merely  charitable."  There  is  no 
doubt  that,  if  you  are  to  couple  that  which  was  undertaken  by  these  gentlemen 
with  the  legacy,  this  gift  comes  within  ihe  exemption;  for  it  is  scUaitted  <hi 
all  hands  that  it  was  a  gift  which,  coupling  the  will  with  the  undertaking  of 
the  legatees,  amounted  to  a  gift  for  purposes  merely  charitable.  The  question 
is,  whether — ^inasmuch  as  the  gift  did  not,  on  the  face  of  it,  purport  to  be  a 
gift  merely  charitable,  but  was  apparently  a  gift  to  the  legatees  themselves, 
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fca*  their  own  benefit,  you  can,  for  the  purposes  of  legacy  duty,  couple  thai 
legacy  with  the  fact  that  the  legatees  had  undertaken  to  bold  it  for  merely 
charitable  purposes.  I  think  it  is  extremely  important  that  rule  should  be 
laid  down  on  this  subject ;  and,  undoubtedly,  the  more  convenient  rule  is  that 
which  has  been  adopted  by  the  Court  below,  because  it  is  a  rule  which 
imposes  no  difficulty  upon  executors  (administrators  are  out  of  the  question 
in  this  case)  when  they  come  to  pay  the  duty,  in  knowing  what  the  amount  of 
duty  is  to  be.  7  cannot  disguise  from  myself  that  the  rule,  so  laid  down,  is 
one  which  may  enable  parties  (unless  the  Succession  Duty  Act  alters  it,  and 
I  am  not  sure  how  that  may  be)  always  to  evade  or  rather  to  avoid  the 
payment  of  any  legacy  duty.  Because  if  the  testator  is  a  married  man,  he 
may  leave  the  whole  of  his  property  to  his  wife,  taking  an  undertaking  from 
her  which  does  not  form  part  of  his  will,  that  she,  at  his  death,  will  dispose 
of  the  property  in  such  and  such  a  way.  He  can  probably  trust  her,  and 
whether  he  can  trust  her  or  not,  if  he  take  measures  to  secure  that  it  shall 
be  forthcoming  at  his  death,  she  will  be  bound  to  execute  the  trust,  and 
therefore,  no  duty  will  be  payable  because  ex  facie  of  the  will  it  is  all  given 
to  her.  I  observe  that  one  of  the  learned  Judges — Baron  Fitzgerald,  I  thmk — 
rather  alludes  to  a  case  of  that  sort,  and  says  he  doubts  whether,  in  such  b 
case,  the  Court  might  not  find  the  means  of  compelling  the  party  beneficially 
interested  to  pay  the  full  duty.  I  own  I  cannot  follow  that,  and  the  Attorney- 
General  for  Ireland,  to  whom  I  put  the  question,  did  not  contend  for  it.  The 
rule,  therefore,  as  laid  down  is  open  to  the  objection  that  it  may,  according 
to  the  present  state  ol  the  law,  lead  to  parties  escaping  from  the  payment  of 
legacy  duty  altogether,  or  very  nearly  so,  by  a  testator  giving  the  property  to 
his  wife,  in  which  case  there  is  no  duty  payable,  or  to  a  child,  in  which  case 
the  duty  is  only  one  per  cent.,  although  it  may  really  be  intended  to  be  given 
to  strangers,  the  duty  upon  such  a  bequest  beinig  ten  per  cent,  in  England,  and 
five  or  six  per  cent,  in  Ireland.  That  duty  of  ten  per  cent,  or  of  five  per  cent., 
as  the  case  may  be,  would  therefore  be  avoided,  and  a  duty  of  one  per  cent, 
only,  or  nothing  at  all,  would  be  paid,  according  as  the  property  was  given  on 
the  face  of  the  will  to  a  child  or  a  wife.  No  doubt  there  is  considerable 
difficiilty  in  that  view  of  the  question.  Perhaps  the  only  answer  to  it  is  that 
the  statute  has  not  contemplated  such  a  case,  and  that  is  the  real  answer  to 
the  question  which  was  put  t^  or  three  times  at  the  bar  in  the  course  of  the 
ai^ument.  What  is  the  meaning  of  the  words  "  legacy  given,"  in  the  proviso? 
Do  they  mean  given  by  will,  or  do  they  mean  so  given  that  coupling  the  gift 
to  the  legatee  with  the  obligation  which  the  law  imposes  upon  it,  the  two 
together  are  to  be  taken  as  the  legacy.  I  own  that  I  have  had  considerable 
doubts  upon  the  subject,  but  the  rule  laid  down  by  the  Court  below  is 
certainly  the  more  convenient  of  the  two,  and  as  I  know  that  both  my  noble 
and  learned  friends  who  have  heard  this  case,  consider  the  decision  to  be 
perfectly  right,  I  do  not  feel  it  necessary  to  state  any  fmiiher  the  doubts  which 
have  arisen  in  my  own  mind.  Under  the  circumstances  I  think  the  decision 
which  has  been  come  to  by  the  Court  below  in  the  case  of  this  will  is  right. 
I  have,  therefore,  to  move  your  Lordships  that  the  judgment  of  the  court 
below  be  affirmed. 

Lord  Chelmsford. — The  question  to  be  decided  is  whether  the  gift  of 
the  residue  by  the  will  of  Bridget  Fitzgerald  to  the  Rev.  Mr.  Boyle  and 
Arohbishop  Murray  is  exempt  from  legacy  duty  by  reason  of  its  being  made 
applicable  to  trusts  for  charitable  purposes,  by  certain  letters  contemporaneous 
with  the  will,  and  which  trusts  were  accepted  by  the  legatees.  Confining 
myself  entirely  to  the  words  of  the  Acts  of  Parliament,  I  have  little  difficulty 
in  coming  to  a  conclusion  in  favour  of  the  Crown.  The  definition  of  a  legacy 
given  by  the  S8th  section  of  5  A  6  Vict.  c.  82,  and  the  4th  section  of  the  8  &  9 
Vict.  c.  76,  is  "  a  gift  by  any  will  or  testamentary  instrument  of  any  deceased 
person  whih  by  vfartue  of  any  such  will  or  testamentary  instrument  shall  have 
effect  or  be  satisfied  out  of  the  personal  estate."    It  is  clear  upon  the 
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definition  that  Ihe  gift  can  be  a  legacy  only  to  the  person  named  in  the  will, 
bec-autio  hi  alona  tak.s  by  virtue  of  the  will.  Bearing  this  in  mind,  in  turning 
to  <hc  exemption  in  the  38th  section  of  the  5  &  6  Vict.  e.  82,  on  which  the 
quei?  -io.i  turns,  the  proper  construction  appears  to  me  to  be  obvious.  That 
exem.>o.o.i  is.  "  that  nothing  herein  contained  shall  extend  or  be  construed 
to  cxt-^ml  to  charge  with  duty  in  Ireland  any  legacy  given  for  the  education  or 
maiiite  iiiicje  of  poor  children  in  Ireland,  or  to  be  applied  in  support  of  any 
charitallc  institution  in  Ireland,  or  for  any  purpose  merely  charitable."  What 
is  the  meaning  of  the  words  "any  legacy?"  It  is  a  gift  which,  by  virtue 
of  the  w.ll,  is  to  have  effect  out  of  the  personal  estate.  Now  the  residue  in 
this  case  is  not  by  virtue  of  the  will  given  for  charitable  purposes,  but  by 
virtu3  of  the  trust  imposed  by  the  letters  contemporaneous  with  the  will.  The 
duty  is  chargeable  upon  a  legacy  given  by  wiU;  the  exemption  applies  to  a 
legacy  given,  or  to  be  applied  fen:  (maritable  purposes.  From  the  comparison 
of  the  definition  of  a  legacy  with  the  terms  of  the  exemption  which  I  have 
made,  I  can  come  to  no  other  conclusion  than  that  the  legacy  for  charitable 
purposes  must  be  expressly  so  given  by  the  will  itself  to  exempt  it  from  duty. 
Upon  these  grounds,  therefore,  I  think  the  judgment  of  the  Ck>urt  below  is 
perfectly  right,  and  that  it  ought  to  be  affirmed. 

Lord  Westbury. — My  Lords,  having  regard  to  the  argument  upon  this 
case,  I  think  it  very  material  to  point  out  that  where  there  is  a  secret  trust, 
or  where  there  is  a  right  created  by  a  personal  confidence  reposed  by  a  testator 
in  any  individual,  the  breach  of  which  confidence  would  amount  to  a  fraud, 
the  title  of  the  party  claiming  under  the  secret  trust,  or  claiming  by  virtue  of 
that  peraonal  confidence  is  a  title  dehors  the  will,  and  cannot  be  correctly 
termeid  testamentary.  The  question  then  arises — What  is  the  meaning  of 
the  words  in  the  statute  that  has  been  referred  to?  The  object  of  that  portion 
of  the  statute  is  to  charge  testamentary  gifts  with  certain  rates  of  duty, 
according  to  the  relation,  or  the  absence  of  relation,  between  the  testator  and 
the  donee.  Now  a  gift  by  will,  or  a  legacy  by  will,  involves  of  necessity  certain 
things — not  only  a  description  of  the  subject  given,  but  also  a  nomination  or 
description  of  the  individual  to  take,  or  the  purpose  which  is  to  be  answered 
by  the  legacy.  If  there  be  therefore  a  gift  to  A.,  and  if  there  be  a  collateral 
matter  which  renders  A.  bound  to  apply  the  subject  of  the  gift  to  some  purpose 
not  to  be  found  within  the  expression  of  the  gift,  and  the  obligation  arises,  not 
on  the  face  of  the  will,  or  by  virtue  of  the  will,  but  arises  from  something 
aliunde,  it  follows  of  necessity  that  the  person  or  the  purpose  to  be  benefited 
cannot  with  any  correctness  of  language  be  dominated  a  legatee  or  a  testamen- 
tary purpose.  When  therefore  we  are  adverting,  as  we  have  here  to  advert, 
to  the  effect  of  the  exemption  out  of  legacies  charged  with  duties,  we  find 
the  words  of  the  exemption  to  be  "  a  legacy  for  a  purpose  merely  charitable." 
If  that  be  so,  does  it  not  of  necessity  follow  that  the  purpose  merely  charitable 
being  in  reality  the  real  donee  of  the  legacy  must,  by  every  rule  to  be  derived 
from  the  nature  of  the  subject  and  from  the  language  of  the  statute,  be  a 
purpose  expressed  on  the  face  of  the  will.  The  exempti<Hi  is  intended  to  be 
applied  only  to  testamentary  bounty,  and  testamentary  bounty  to  a  charity: 
but  you  cannot  say  that  this  is  boimty  to  a  charity,  when  the  charity  has  no 
place,  and  is  not  to  be  found  either  in  anything  that  is  expressed  in  the  will, 
or  in  anything  that  is  so  referred  to  in  the  will,  as  by  that  reference  to  be 
made  part  of  the  will.  The  words  unquestionably  would  not  include  a  person 
taking  by  anything  other  than  a  testamentary  title,  otherwise  there  would  be 
no  limit.  A  legatee  taking  a  sum  of  money  by  virtue  of  a  will  might  declare 
a  trust  a  day  or  a  month  after  the  death  of  the  testator,  and  the  whole  of  the 
reasoning  that  we  have  heard  to-day  would  be  equally  applicable  to  a  charitable 
purpose  expressed  in  that  trust,  and  it  might  be  held  equally  to  exempt  the 
property  so  first  given  by  will,  and  afterwards  dedicated  to  charitable  purposes, 
from  being  amenable  to  the  duty.  I  think  the  conclusion  arrived  at  by  the 
Court  below  is  quite  a  correct  conclusion.    In  matters  of  this  kind  relating 
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to  the  interpretation  of  fiscal  Acts  we  are  not  at  all  to  have  regard  to  what 
the  effect  of  the  decision  may  be  with  reference  to  the  fiscal  duties.  Our  duty 
is  limited  only  to  this,  to  inquire  whether  the  tax  imposed  does  attach,  or 
whether,  when  the  tax  is  imposed  with  an  exemption,  the  particular  case 
comes  witiiin  the  fair,  proper,  and  legal  meaning  of  that  exemption.  What- 
ever may  be  the  result  upon  other  fiscal  duties  is  not  properly  a  subject  of 
judicial  reference  upon  the  occasion  of  determining  a  question  of  this  kind. 
I  therefore  undoubtedly  concur  in  the  opinion  ot  Try  noble  and  learned  friend 
oa  the  woolsack  that  the  judgment  of  the  Court  bel  jw  ought  to  be  affirmed. 

LoKD  Ghelusford. — The  costs  follow  as  a  matter  of  course. 

Bagihawe. — Perhaps  your  Lordships  would  allow  me  to  mention  that  the 
Lwd  Chief  Baron  thought  it  was  a  proper  case  to  take  before  your  Lordships ; 
in  fact  he  said  he  should  desire  that  the  decision  should  be  reviewed. 

Lord  Chelhsford. — I  do  not  think  that  ought  to  have  any  effect  in  this 
me.  The  costs  must  follow  the  appeal. 

Decree  affiTmed,  and  appeal  dismissed  with  costs. 


[I^RDS  JUSTICES.] 

July  8,  1865. 

TAYLOR  V.  SPAEROW. 

14  W.  B.  881;  15  L.  T.  150;  12  Jur.  N.S.  593;  reversing,  [1866]  E.  R.  A. 
2689;  14  W.  R.  124;  13  L.  T.  494  (V.C.). 
Will — Construction, 

Vbsted,  Continoext  and  Future  Interests. — T.,  by  his  will,  gave  his 
Knduary  real  and  personal  estate  on  trust  for  8.  for  life,  and  after  her  death 
tqvaUy  among  twelve  nephews  and  nieces  named,  and  he  directed  that  if  any  of 
them  should  die  before  the  period  of  distribution,  the  share  of  the  person  so 
dying  ihould  go  to  all  and  every  the  childTen  by  their  first  marriage  of  any  of  his 
laid  nephews  and  nieces  who  should  have  departed  this  life,  equally  between 
them  at  twenty-one .  And  he  declared  that  if  any  of  the  said  nephews  and  nieces 
ihould  die  before  the  period  of  distribution,  leaving  issue,  and  such  issue  should 
die  before  twenty-one,  the  share  of  the  nephew  or  niece  so  dying  should 
go  equally  among  the  surviving  nephews  and  nieces: — Held  {reversing 
Sluart,  V.C),  that  the  issue  of  a  nephew,  who  died  in  the  testator's  lifetime 
leaving  issue,  were  entitled  to  share  in  the  fund. 

This  was  an  appeal  from  an  order  made  by  Vice- Chancellor  Stuart  upon  a 
petition,  which  involved  a  point  of  will  construction.  The  case  is  reported  on 
the  hearing  before  the  Yioe-Chanoellor  (14  W.  R.  124),  where  the  facts  are 
sufficieDtly  stated. 

J.  Pearson  and  W.  Henshaw  for  the  appellants,  the  children  of  John  Taylor, 
cited  Humberston  v.  Stanton  (1  V.  &  B.  385),  Willing  v.  Baine  (3  P.  W.  113), 
t  alker  v.  Main  (1  J.  &  W.  1),  Hannam  v.  Sims  (2  De  G.  &  J.  161 ;  6  W.  R.  347), 
loring  v.  Thomas  (1  Dr.  &  Sm.  497;  9  W.  R.  919). 

Bacon,  Q.C.,  and  T.  Renshaw,  for  the  surviving  nephews  and  nieces,  cited 
ThomhiU  v.  Thomhill  (4  Mad.  377),  Smith  v.  Smith  (8  Sim.  353),  Butter  v. 
Ommaney  (4  Russ.  73). 

0.  Morgan  for  the  representatives  of  Jacob. 

J.  Pearson  in  reply. 

Their  Lordships  held  that  the  children  of  John,  the  nephew,  were  entitled 
to  share  in  the  fund. 
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BoHiLLY,  M.B.,  June  2%  1866. 


ROWLANDS  V.  EVANS. 


WILLIAMS  V.  ROWLANDS. 


14  W.  R.  882. 


PaHnerahip—Disaoluiion  hy  act  of  Ood — Costs. 

Partnership. — When  a  dissolution  of  partneTship  is  caused  by  the  act  of 
God,  the  costs  after  the  hearing  will  he  paid  out  of  the  partnership  property 
The  costs  up  to  the  hearing  will  he  paid  out  of  the  partnership  property,  or  by 
each  party,  according  io  ciTCumaiances. 

This  was  a  question  as  to  the  payment  of  the  costs  of  a  suit  for  the 
dissolution  of  a  partnership  on  the  ground  of  the  lunacy  of  one  of  the  partners. 

The  cause  in  an  earlier  stage  was  reported  in  10  W.  R.  186,  30  Beav.  302. 
The  suits  had  now  been  wound  up,  and  the  only  remaining  question  was  who 
should  pay  the  costs. 

Selwyn,  Q.C.,  and  G.  Colt,  for  Rowlands,  the  plaintiff  in  the  first  suit, 
contended  that  as  he  had  substantially  gained  what  he  contended  for  he  ought 
to  be  allowed  his  costs.  There  could  be  no  rule  as  to  the  costs  of  a  suit  for  the 
dissolution  of  a  partnership,  for  the  question  must  often  depend  upon  the  amount 
of  assets. 

Phear  appeared  for  some  of  the  defendants. 

Southgate,  Q.G.,  and  King. — This  is  a  case  of  a  dissolution  by  the  act  of 
God,  and  the  rules  for  the  cases  of  dissolution  where  one  or  more  of  the  parties 
are  in  the  wrong  do  not  apply.  The  costs  ought  to  be  paid  out  of  the  partnership 
estate.    They  quoted  1  Lindley  on  Partnership,  183. 

Lord  Romilly,  M.R. — The  usual  rule  in  dissolutions  of  partnership  is  that 
each  party  pays  his  own  costs  up  to  the  hearing,  and  that  the  costs  after  the 
bearing  come  out  of  the  partnership  estate.  I  think  I  must  follow  that  course 
here.    The  general  rule  in  the  case  of  dissolutions  by  the  act  of  Gt>d  is  that  all 

the  costs  are  paid  out  of  the  partnership  property.  There  are,  however, 
peculiar  circumstances  here,  and  the  proper  rule  will  be  for  each  party  to  pay  his 
own  costs  up  to  the  hearing,  and  after  the  hearing  the  costs  to  be  paid  out  of  the 
partnership  property.    Let  the  money  be  paid  before  the  last  seal. 


Stdart,  V.C.,  June  11,  12,  1866. 

PEDLBY  V.  DODDS. 
DODDS  V.  PEDLET. 

14  W.  R.  884;  L.  E.  2  Bq.  819;  14  L.  T.  823;  12  Jur,  N.S.  769. 

Distinguished,  Hardtuick  v.  Hardwick,  [1873]  E.  R.  A. ;  42  L.  J.  Ch.  686; 

L.  R.  16  Eq.  168;  21  W.  R.  719  (L.C.). 

Will — Construction — Words  of  description — Falsa  demonstratio. 

Will. — Where  A.  purchased  an  estate  called  Arkley  Hall  Farm,  situated 
in  the  parish  of  Ridge,  and  subsequently  added  thereto  two  pieces  of  land  in  the 
contiguous  parishes  of  Shenley  and  Bamet  respectively,  occupying  the  whoU  at 
one  farm,  and  then  by  his  will  devised  all  his  freehold  estates,  oonsieting  of 
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Arldey  Hall  Farm  in  the  parish  of  Ridge,  upon  certain  trusts,  with  a  devise  of  his 
reaiduary  real  and  personal  estate  over  : — Held,  that  only  the  lands  in  the  parish 
of  Ridge  passed  under  the  devise  of  Arkley  Hall  Farm. 

By  indentures  of  lease  and  release  dated  respectively  the  24th  and  25th 
November,  1802,  one  William  Dodds  became  entitled  to  certain  lands  and 
hereditaments  therein  described  as  Aukley  House,  alias  Arkley  Hall,  and  several 
pieces  of  land,  together  amounting  to  111  acres,  all  situate  in  the  parish  of 
Kidge,  in  the  county  of  Herts.  In  the  year  181S  the  said  William  Dodds 
puichased  m  fee  seven  other  pieces  of  land,  amounting  to  about  forty  acres* 
situate  in  the  parish  of  Shenley,  in  the  said  county  of  Herts;  and  in  the  year 
1815  he  purchased  a  further  piece  of  freehold  waste  land,  in  the  parish  of 
Bamet,  amounting  to  about  four  acres.  The  lands  purchased  in  Shenley  and 
Bamet  were  contiguous  to  the  lands  in  the  parish  of  Ridge,  and  the  whole  was 
occupied  by  the  said  William  Dodds  as  one  farm.  In  the  year  1817  the  said 
William  Dodds,  by  his  will  dated  the  12tlj  August,  devised  as  follows  : — "  As  to, 
for,  and  concerning  all  and  singular  my  freehold  estates,  consisting  of  Arkley 
Hall  Farm,  in  the  parish  of  Bidge,  in  the  county  of  Hertford,  a  farm  called 
Aldridges,  in  the  parish  of  Fryeming,  in  the  county  of  Essex,  with  the  marshland 
near  Barking,  in  Eastbury  Level,  a  messuage  and  premises,  No.  19,  Little  Shire 
Lane,  Carey  Street,  in  the  county  of  Middlesex,  a  messuage  and  premises, 
No.  22,  College  Hill,  London,  and  also  my  copyhold  and  customary  houses  and 
cottages  at  Great  Ilford,  the  comer  of  Barking  Lane,  in  the  said  county  of  Essex, 
and  all  and  singular  other  my  said  real  estates  whatsoever  and  wheresoever,  and 
also  all  the  rest,  residue,  and  remainder  of  my  personal  estate,  money,  stock, 
funds,  securities  for  money,  and  effects,  wliatsoever  and  wheresoever,  not 
hereinbefore  disposed  of,  together  with  all  such  property  and  effects  as  shall 
fall  into  my  residuary  estate  and  effects  by  virtue  of  this  my  will,  upon  the  death 
of  my  said  wife,  and  of  my  said  grandson,  and  granddaughter,  and  every  of 
them  respectively,"  unto  trustees  upon  trusts  thereinafter  declared,  "  that  is  to 
say,  as  to,  for,  and  concerning  my  said  farm  called  Arkley  Hall  Farm,  upon 
trust  to  permit  my  son  Thomas  W'illiam  Dodds  to  receive  and  take  the  rents 
and  profits  thereof  during  the  minority  of  my  grandson  William  Dodds,  and 
from  and  immediately  after  my  said  grandson  William  Dodds  and  his  assign* 
shall  attain  the  age  of  twenty-one  years,  then  upon  trust  for  my  said  grandson 
William  Dodds  and  his  assigns,  for  and  during  the  term  of  his  natural  life,'* 
and  after  bis  death  with  limitations  over  in  favour  of  the  said  grandson's  children. 
There  were  trusts  of  the  residuary  estate  in  favour  of  the  other  chUdren  of 
Thomas  William  Dodds.  The  said  lands  in  the  parishes  of  Bidge>  Shenley,  and 
Bamet,  were  occupied  together  by  one  tenant  as  one  farm,  and  the  testator's 
son  and  grandson,  for  a  period  of  forty  years,  received  the  rents  and  profits  of 
(;he  whole  of  the  lands.  On  the  death  of  the  grandson  intestate  in  1851,  an 
administration  suit  was  instituted,  and  subsequently  questions  arose  between 
the  residuary  devisees,  the  trustees  in  whom  the  lands  were  vested,  and  the 
psreonal  representative  of  the  grandson  William  Dodds,  as  to  the  legality  of 
the  payments  to  the  said  William  Dodds  of  the  rents  and  profits  of  the  lands 
not  situate  in  the  parish  of  Bidge.  Bills  were  filed  by  the  remaining  trustees 
and  the  residuary  devisees  respectively,  for  the  administration  of  the  trusts 
o£  the  will  of  the  testator,  under  the  direction  of  the  Court. 

Druce  opened  the  case  for  the  plaintiff  (l^e  surviving  trustee  of  the 
testator's  will)  in  Pedley  v.  Dodds. 

Bacon,  Q.C.,  and  Hanson,  for  the  representatives  of  William  Dodds  the 
grandson,  argued  that  it  was  clear  from  the  facts  of  the  case  that  the  whole  of 
the  lands  were  intended  to  pass  xmder  the  devise.  The  lands  in  the  three 
parishes  were  let  to  one  tenant  at  one  entire  rent.  If  the  testator  had  devised 
all  his  Arkley  Hall  Farm  without  the  words  "  in  the  parish  of  Eidge,"  the 
case  was  clear.  These  latter  words  were  mere  words  of  additional  description, 
and  as  such  were  a  false  description  merely.  They  cited  Ooodiitle  d.  Radford 
E.  R.  A.  [1886]— VOL.  2  94 
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V.  Southern  (1  M.  A  S.  299) ;  Doe  d.  Beach  v.  Lord  Jersey  (1  B.  &  Aid.  650) ; 
Down  V.  Down  (7  Taimt.  843);  Harrison  v.  Hyde  (4  H.  A  N.  805);  Ounningham 

V.  Butler  (3  Gi£f.  37). 

Malins,  Q.C.,  and  Surrage,  in  the  same  interest,  cited  Welby  v.  Welby,  (2 
Ves.  &  B.  187);  Oxenforth  v.  CawkweU  (2  Sim.  &  St.  658);  Webber  v.  Stanley 
(16  C.  B.  N.S.  698). 

Stuart,  V.C.— The  rule  seems  to  me  y&cy  clear.  It  is  that  words  of 
deBcription  are  not  to  be  limited  by  mere  words  of  suggestion.  That  is  what  I 
understand  the  principle  in  Doe  v.  Lord  Jersey  to  go  to. 

Qreene,  Q.O.,  Joshua  Williams,  Q.C.,  and  Blachmore,  for  those  interested 
under  the  residuary  devise,  cited  West  v.  Lawday  (11  H.  L.  Cas.  375);  Ricketis 
V.  Turquand  (1  CI.  &  Fin.  491);  Doe  d.  Ozenden  v.  Chichester  (4  Dow.  65, 
90,  and  96);  Bacon's  Maxims,  xiii.  Ed.  of  1737,  p.  76.  Webber  v.  Stanley  is 
a  case  in  our  favour.  The  description  here  limits  the  lands  devised  to  those  in 
the  parish  of  Ridge.  The  rule  of  law  is  clear,  that  where  the  words  are  clear, 
capable  of  full  effect,  and  there  is  no  repugnancy  in  other  parts  of  the  will,  they 
pass  only  that  described  by  them.  This  is  so  here.  The  evidence  as  to 
occupation  is  not  enough  to  take  the  case  out  of  the  rule. 

Bacon^  Q.C.t  in  reply. 

Stuabt,  V.C. — I  cannot  say  that  I  have  any  doubt  about  this  case,  because 

I  think  the  facts  are  clear,  and  where  this  is  so  there  is  not  much  doubt  about 
the  law.  The  facts  are  these: — That  in  1802  this  testator  bought  a  farm  and 
lands  in  the  parish  of  Ridge,  which  farm  and  lands  were  called  Aukley  House  or 
Arkley  HaU,  and  known  by  description  as  in  the  parish  of  Ridge,  and  no  other 
parish;  and  before  the  year  1813  could  have  included  no  lands  but  those  in  the 
parish  of  Ridge.  It  happened  that  this  testator  occasioned  this  question  by 
purchasing,  about  the  year  1813,  two  years  before  he  made  his  will,  certain 
lands  in  the  parish  of  Shenley.  These  he  added  to  Arkley  Hall  Farm  only  by 
farming  them  with  it.  The  same  observation  applies  to  the  lands  subsequently 
acquired  in  the  parish  of  Bamet.  By  his  will  he  devises  "  Arkley  Hall  Farm  in 
the  parish  of  Ridge,"  and  it  is  said  that  when  he  so  describes  it  there  is  a  false 
demonstration.  He  did  not  mean  Arkley  Hall  Farm  proper,  but  Arkley  Hall 
Farm,  not  only  in  the  pariah  of  Ridge,  but  with  the  additions  he  had  made  to  it 
in  the  parishes  of  Shenley  and  Bamet.  Is  this  a  mere  mistaken  description? 
Lord  Justice  Erie,  in  delivering  the  unanimous  judgment  of  the  Court  of 
Common  Pleas  in  Webber  v.  Stanley,  states  the  law  in  words  which  were  not 
exactly  those  used  by  other  judges,  but  are  to  the  same  effect.  He  says,  "as  to 
the  case  where  there  is  property  in  respect  of  which  all  the  facts  of  description 
are  found  to  be  true,  so  that  the  property  exactly  fits  the  description,  the  whole 
of  that  property  and  nothing  more  passes.  As  to  the  case  where  there  is 
oroperty  in  respect  of  which  none  of  the  facts  of  description  are  true,  no  property 
passes.  Where  the  inquiry  results  in  the  third  alternative,  viz.,  where  there  is 
property  in  respect  of  which  some  of  the  facts  of  description  are  true  and  some 
not.  there  the  Court  must  inquire  whether  the  part  of  the  description  which 
applies  to  the  property  is  a  complete  definition  of  a  subject  of  devise,  so  that 
the  misdescribing  part  may  be  justly  regarded  as  a  mistake,  and  rejected  as  a 
false  demonstration  in  order  to  prevent  a  total  failure  of  the  devise.  If  this 
latter  inquiry  results  in  an  affirmative  answer,  the  property  which  is  so  found 
to  be  completely  defined  passes,  notwithstanding  a  partial  failure  of  the  appli- 
cability of  the  whole  of  the  description.  It  is  in  the  case  of  this  third  alternative 
that  the  doctrine  relating  to  the  rejection  of  false  demonstration  is  brought  into 
use,  but  it  never  can  be  properly  applied  where  there  is  a  property  which  every 
part  of  the  description  fits,  and  on  which  every  word  thereof  has  full  effect." 
Now  what  the  testator  has  given  is  Arkley  Hall  Farm,  in  the  parish  of  Ridge. 
That  describes  a  subject  certainly  known,  and  the  addition  of  lands  in  another 
parish  is  no  reason,  upon  any  principle  of  constoucticm  that  I  know,  to  say  tiiafc 
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he  meant  landB  added  to  that  farm  but  situated  in  other  parieheB.  Where 
property  is  found  which  exactly  fits  the  description  in  the  will,  nothing  more 
passes  than  the  property  which  so  fits  the  description.  Lord  Bacon's  Maxims 
have  been  referred  to,  and  he  says,  with  reference  to  that  one — non  oocipt 
dehent  verba  in  demonstTationem  falsam  quee  competunt  in  limiiationefn  veram 
— "  the  law  will  never  intend  error  or  falsehood;'*  but  the  whole  argument  here 
IB  to  impute  error  or  falsehood.  He  says  further,  "  If  the  parish  of  Hurst 
do  extend  into  the  counties  of  Wiltshire  and  Berkshire,  and  I  grant  my  close 
called  Callis,  situate  and  lying  in  the  parish  of  Hurst,  in  the  county  of  Wiltshire, 
and  the  truth  is  that  the  whole  close  lieth  in  the  county  of  Berkshire,  yet  the 
law  is  that  it  passeth  well  enough,  because  there  is  a  certainty  sufficient  that  I 
have  given  it  a  proper  name  which  the  false  reference  does  not  destroy,  but  in 
the  principal  case,  if  the  close  called  Callis  had  extended  part  into  Wiltshire 
and  part  into  Berkshire  then  only  that  part  had  passed  which  lay  in  Wiltshire." 
That  is  this  very  case  and  you  cannot  make  any  distinction.  Now  the  whole 
of  the  efforts  of  counsel  were  directed  to  extend  the  words  of  the  testator 
beyond  their  precise  meaning,  but  I  think  they  entirely  fail  in  showing  that 
there  is  anything  false  or  mistaken  in  the  way  he  has  used  the  words  ' '  in  the 
parish  of  Bidge."  And  as  the  law  is,  this  Court  cannot  infer  that  he  made  any 
mistake  or  that  he  gave  more  than  he  expressly  said  he  intended  to  give. 
There  is  no  warrant  for  saying  that  a  single  acre  or  rood  of  land  passed  by  this 
will  out  of  the  parish  of  Bidge.  Declare  therefore  that  the  lands  in  Shenley 
and  Barnet  pass  by  the  residuary  clauses. 


Stuart,  V.C.,  June  19,  1866. 

OSBOKN  V.  DUKE  OF  MARLBOROUGH. 

U  W.  R.  886;  14  L.  T.  789;  12  Jur.  N.S.  559. 

Specific  performance — Lease  by  tenant  in  tail  not  under  seal — 82  Hen.  8, 
c.  28—5  Anrie,  c.  8. 

Estate.  Landlord  and  Tenant. — Where  A.,  a  tenant  in  tail  male  in 
pnseeesion  of  lands,  the  subject  of  a  setilement  by  a  special  Act  of  Parliament, 
made  a  lease  by  an  agreement  not  under  seal,  the  power  of  leasing  given  by  the 
Act  requiring  leases  of  the  kind  to  be  made  under  the  provisions  of  the  82 
Hen.  8,  c.  28: — Held,  thai  such  agreement  had  no  power  to  bind  the  issue  in 
tail,  notwithstanding  certain  acta  of  acquietaence  and  confirmation  on  his  part, 
and  that  the  leasee  waa  not  entitled  to  any  equitahle  relief. 

This  bill  was  filed  by  a  tenant  of  the  defendant  to  compel  him  to  grant  him 
a  lease  in  conformity  with  the  terms  of  an  agreement  entered  into  between  the 
plaintiff  and  the  defendant's  predecessor,  the  late  Duke  of  Marlborough. 

The  facts  of  the  ease  where  briefly  as  follows :  — 

The  late  Duke  of  Marlborough  was,  by  virtue  of  a  certain  Act  of  Parlia- 
ment passed  in  the  reign  of  her  Majesty  Queen  Anne,  entitled  as  tenant  in  tail 
male  in  possession  of  the  Blenheim  Estates,  without  power  of  barring  the  entail, 
but  with  certain  powers  of  leasing,  to  be  executed  in  compliance  with  the  terms 
of  the  Act. 

The  power  of  leasing  was  as  follows : — 

"  And  be  it  further  enacted  by  the  authority  aforesaid  that  the  Duke  of 
Marlborough,  and  after  his  decease  the  said  Duchess  of  Marlborough,  shall  have 
full  power  and  authority  by  deed  indented  to  make  any  lease  or  leases  in  posses- 
sion of  all  or  any  of  the  said  manors,  hundred,  messuages,  lands,  tenements, 
and  hereditaments  aforesaid  (other  than  and  except  the  house  called  Blenheim 
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and  the  park  of  Woodstock),  for  any  number  of  years  not  exceeding  twenty- 
one  years,  or  for  any  number  of  years  determinable  upon  one,  two,  or 
three  lives,  reserving  the  best  and  most  improved  rent  that  can  then 
be  had  for  the  same  without  taking  an;  fine,  provided  that  neither  the  said 
Duke  of  Marlborough,  or  the  heirs  male  of  his  body,  nor  any  of  bis  daughters, 
or  the  heirs  male  of  their  bodies,  or  any  other  person  to  whom  the  premises  shall 
come  and  descend  by  virtue  of  the  limitations  aforesaid,  shall  have  any  power 
by  fine  or  recovery,  or  any  other  act,  assurance,  or  conveyance  in  the  law  to 
hinder,  bar,  or  disinherit  any  the  person  or  persons  to  or  upon  whom  the  said 
manor  house,  lands,  tenements,  or  hereditaments,  or  premises,  are  hereby 
vested  or  limited  from  holding  or  enjoying  the  same  according  to  the  limitations 
before  in  this  Act  mentioned,  other  than  and  except  such  leases  as  the  said 
Duke  and  Duchess  may  make  by  virtue  of  the  powers  herembefore  mentioned 
and  such  other  leases  as  the  tenants  in  tail  may  and  are  enabled  to  make  by 
virtue  of  the  statute  made  in  the  thurty-Beccmd  year  of  Henry  8th,  and  grants 
of  lands  or  tenements  held  by  copy  of  court  roll  according  to  the  customs  of  the 
respective  manors  aforesaid  but  all  such  fines,  recoveries,  acts,  assurances,  and 
conveyances,  other  than  such  leases  and  grants  by  copy  aforesaid,  shall  be  and 
are  hereby  declared  and  enacted  to  be  void." 

On  the  16th  November,  1855,  the  plaintiff  and  the  late  Duke  executed  an 
agreement,  whereby  inter  alia  it  was  stipulated  that  the  defendant  should  hold 
his  farm  for  a  term  of  fourteen  years  from  the  29th  day  of  September  then  last. 
On  the  death  of  the  late  Duke  in  1857,  the  present  Duke  came  into  possession  as 
tenant  in  tail  male.  Quarrels  arising  between  the  parties  with  reference  to 
the  destruction  of  the  rabbits,  and  as  to  the  nature  of  certain  team  work  to  be 
done  by  the  plaintiff,  an  action  of  ejectment  for  a  breach  of  covenant  in  respect 
of  the  team  work  was  brought  by  the  Duke,  in  which,  however,  he  was  defeated. 
Subsequently  a  notice  to  quit  was  served  on  the  plaintiff,  on  the  footing  of  his 
being  a  tenant  from  year  to  year  only.  He  refused,  however,  to  comply  with 
it.  Upon  a  second  action  of  ejectment  being  brought  by  the  Duke,  the  plaintiff 
obtained  an  injunction  to  stay  execution  until  the  question  of  his  right  to  a 
lease  was  decided.  There  had  been  an  acceptance  of  rent  by  the  defendant 
frcmi  the  plaintiff  for  many  years,  and  the  correspondence  showed  that  previous 
to  questions  arising  between  the  parties,  the  plaintiff  had  been  treated  on  the 
footing  of  a  lessee  for  years.  The  questions  raised  were  (1)  whether  the 
agreement  by  the  late  Duke,  not  being  by  deed,  could  bind  his  issue  in  tail,  and 
(2)  whether  the  acts  of  the  defendant  had  not  so  confirmed  the  acts  of  his 
predecessor  as  to  make  them  binding  upon  him. 

Wickena  for  the  plaintiff. — The  position  of  the  defendant  was  that  of  a 
tenant  in  tail  under  the  act  of  32  Hen.  8,  c.  28,  and  although  the  agreement  was 
not  a  lease  strictly  within  the  provisions  of  such  Act  so  as  to  bind  the  issue  in 
tail,  yet  a  Court  of  Equity  might  execute  it.  But  where  there  had  been  acquies- 
cences  and  confirmation  by  successive  tenants  in  tail,  such  acts  of  acquiescence 
and  confirmation  would  at  least  bind  them.  Here  the  defendant  confirmed  the 
agreement  by  successive  receipts  of  rents,  brought  an  action  on  an  allied 
covenant,  thus  treating  the  agreement  on  the  footing  of  a  lease  by  deed.  ^Hiift 
is  such  a  confirmation  of  agreement  as  will  entitle  a  plaintiff  in  equity  to  a 
specific  performance :  Doe  v.  Jenkina  (8  Moo.  &  P.  59) ;  Boas  v.  Boaa  (1  Chan. 
Cas.  171).  He  has  been  a  good  tenant,  and  the  Court  will  exercise  its 
jurisdiction  in  his  favour. 

Bacon,  Q.C.,  Malina,  Q.C.,  and  Cotton,  for  the  defendant,  were  not  called 

on. 

Stuart,  V.C. — It  is  much  to  be  regretted  that  disputes  between  landlord 
and  tenant  lead  to  litigaticm,  but  this  case  seems  to  me  very  dear.  The 
plaintiff  files  his  bill  for  the  specific  performance  of  an  agreement  to  lease  him 
a  farm  for  fourteen  years,  signed  by  the  late  Duke  of  Marlborough.  The  late 
Duke  of  Marlborot^h  was  tenant  in  tail  in  possession  under  that  particular  Act 
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of  Parliament  which  regulates  the  auccession  to  his  estates.  The  Act  of 
Henry  VIII.  is  perfectly  clear  as  to  what  is  to  be  done  in  order  to  bind  tenants 
in  tau,  their  issue,  and  remaindermen.  Here  is  an  agreement  not  under  seal, 
and  it  is  said,  in  the  face  of  this  statute,  that  that  agreement  binds  the  present 
defendant  and  gives  the  plaintiff  a  right  to  a  lease.  It  is  not  necessary  to  enter 
into  the  question  of  confirmation  beyond  this,  that  there  seems  to  be  great 
ground  for  considering  that  as  between  issue  in  tail  and  ancestor  in  tail,  this 
agreement  not  being  under  seal,  is  not  capable  of  confirmation.  No  doubt  the 
decision  in  Doe  v.  Jenkins,  as  the  law  is  laid  down  in  that  case,  is  that,  as 
against  issue  in  tail,  an  agreement  of  this  kind  is  only  voidable  and  not  void,  and 
being  only  voidable  is  capable  of  confirmation.  With  that  case  I  am  not 
inclined  to  agree,  but  it  I  were  the  Acts  of  confirmation  are  too  equivocal,  and 
this  Court  could  not  give  them  such  effect  as  to  bind  the  defendant.  The 
jurisdiction  of  this  Court  is  of  a  discretionary  kind,  and  I  do  not  think  I  should 
be  exercising  the  discretion  of  the  Court  in  a  proper  way  if  I  gave  the  plaintiff 
the  relief  he  seeks.    The  bill  must  be  dismissed  with  costs. 


Applied,  In  re  Portadown,  Dungannon,  &  Omagh  Junction  Railway,  1867, 
I.  R.  1  Eq.  293  (M.R.).  Distinguished,  In  re  Anutt,  [1883]  E.  R.  A.;  52 
L.  J.  Ch.  299;  22  Ch.  D.  275;  48  L.  T.  155;  31  W.  R.  469  (Ch.  D.). 
Explained,  Scholfield  v.  Spooner,  [1884]  E.  R.  A.;  58  L.  J.  Ch.  777; 
?6  Ch.  D.  94;  51  L.  T.  138;  32  W.  R.  910  (C.  A.). 

Marriage  settlemeni — Assignment  by  wife  of  all  her  present  and  future 
pr'tperiy — Covenant  by  hvaband  to  settle  after-acquired  property — Gift  to  wife, 
after  the  marriage,  of  separate  estate  by  an  instrument  taking  notice  of  the 
eeHlemeni. 

Settlement. — By  an  ante-nuptial  settlement  the  intended  wife  assigned 
to  trustees  all  her  then  present  personally,  "  and  all  other  the  personal  estate 
to  which  she  might  at  any  time  thereafter  become  entitled  in  any  way  howso- 
ever," upon  the  usual  trusts,  and  the  intended  husband  covenanted  to  settle  all 
her  after-acquired  property.  After  the  marriage,  a  testatrix,  by  her  will,  left 
thy  wife  a  sttm  of  money.  By  a  first  codicil  the  testatrix  desired  that  the  money 
given  to  the  wife  by  the  will  should  be  paid  over  to  the  trustees  of  the 
seitlement,  and  thai  no  pari  thereof,  except  the  interest,  should  be  paid  to  the 
wife  or  husband,  and  that  the  principal  should  forthwith  be  assured  by  the 
husb  ind  in  pursuance  of  his  covenant.  By  a  second  codicil  the  testatrix 
authorised  her  executors,  before  paying  over  the  principal  to  the  trustees,  to 
pay  such  part  thereof  to  the  wife  as  she  might  require  for  her  separate  use. 

After  the  testatrix's  death  the  ivife  required  a  portion  of  the  principal  to  be 
paid  to  her  for  her  separate  use.  The  acting  executor  paid  the  required  portion 
into  court,  and,  on  a  petition  by  the  wife  for  payment  to  her  for  her  separate 
use,  the  prayer  of  the  petition  was  granted. 

^  This  was  a  petition  presented  by  Emma  E.  Mainwaring,  the  wife  of  Arthur 
.Mainwaring,  asking  for  the  payment  to  her  of  a  sum  of  money  which  had  been 
brought  into  Court  under  the  Trustee  Relief  Act. 

The  facts  were  as  follows: — By  an  ante-nuptial  settlement,  dated  July 
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In  re  MAINWARING'S  SETTLEMENT  TRUSTS. 


14  W.  R.  887;  L.  R.  2  Eq.  487. 


2998 


IN  RE  MAINWARING'S  SETTLEMENT  TRUSTS. 


llth,  1843,  and  made  between  the  petitioner,  then  Emma  E.  Warren,  spinster, 
of  the  first  part,  her  then  intended  husband  of  the  second  part,  and  trustees  of 
the  third  part,  after  reciting  that  the  petitioner  was  entitled  to  the  personalty 
specified  in  the  schedules  thereto  either  in  expectauc;  or  in  possession,  and 
that  it  had  been  agreed  that  she  should,  in  consideration  of  the  then  intended 
marriage,  transfer  and  assign  the  same  to  the  trustees  thereof,  the  petitioner 
accordingly  assigned,  and  Arthur  Mainwaring  confirmed  unto  the  trustees  the 
said  specified  personalty,  "  and  all  other  the  personal  estate  to  which  the  said 
E.  E.  Warren  now  is  entitled  in  possession,  remainder,  contingency  or  other- 
wise howsoever,  or  to  which  she  may  at  any  time  hereafter  become  entitled,  in 
any  way  howsoever,  and  all  the  estate,  right,  title,  interest,  property,  possi- 
bility, benefit,  claim,  and  demand  whatsoever,  both  at  law  and  in  equity  of 
her  the  said  Emma  E.  Warren  of,  in,  and  to  the  same  and  every  part  thereof 
respectively,"  upon  trust  for  the  petitioner  absolutely  until  the  marriage,  and 
afterwards,  upon  certain  trusts  for  the  petitioner,  her  husband,  and  children. 
The  settlement  also  contained  a  covenant  by  Arthur  Mainwaring,  to  settle  all 
the  property  which  might  be  acquired  by  the  petitioner  after  her  marriage, 
upon  the  trusts  of  the  settlement.  The  marriage  took  place  shortly  after  uie 
date  of  the  settlement.    There  was  no  issue  of  the  marriage. 

The  petitioner's  mother,  Penelope  Warren,  by  her  will,  da'ted  December 
24th,  1860,  bequeathed  2, TOOL  to  the  petitioner.  By  a  codicil,  dated  June  6th, 
1863,  Penelope  Warren  desired  that  all  the  money  given  to  the  petitioner  by 
her  will,  should  be  paid  over  to  the  trustees  of  her  marriage  setuement  upon 
the  trusts  thereof,  and  that  no  part  thereof,  except  the  interest,  should  be  paid 
to  the  petitioner  or  her  husband ;  and  she  desired  that  the  principal  moneys 
should  be  forthwith  assured  by  the  petitioner's  husband  in  pursuance  of  hia 
covenant  in  the  settlement.  By  another,  and  undated,  codicil  to  her  will,  the 
petitioner's  mother  authorised  her  executors,  before  paying  over  the  principal 
moneys  given  by  her  to  the  petitioner  to  the  trustees  of  her  marriage  settle- 
ment, as  directed  by  the  first  codicil,  to  pay  such  part  of  the  same  to  the 
petitioner  as  the  petitioner  might  require  for  her  separate  use,  independent  of 
her  said  husband,  and  to  be  &ee  in  all  respects  from  his  debts,  control,  and 
engagements. 

The  testatrix  died  November  22nd,  1865,  and  on  April  7th,  1866,  her 
executor  appropriated  the  sum  of  3,0851.  14s.  Sd.  SI.  per  cent.  Consols,  to 
answer  the  legacy  of  2,700L  sterling  to  the  petitioner.  After  such  appro- 
priation, and  before  any  part  of  the  Consols  had  been  transferred  to  the  trustees 
of  the  settlement,  the  petitioner  required  that  the  sum  of  2,308L  IBs.  Consols, 
part  of  the  said  sum  of  3,0851.  148.  3d.  Consols  should  be  sold,  and  the  proceeds 
paid  to  her  for  her  separate  use.  The  executor,  doubting  whether  he  ought 
to  comply  with  the  petitioner's  requirement,  transferred  the  required  sum  of 
Consols  into  court,  and  the  present  petition  was  presented. 

Little,  for  the  petitioner,  pointed  out  that  the  settlement  contamed  no 
recital  of  an  agreement  to  settle  after-acquired  property,  and  contended  that 
looking  at  the  whole  instrument,  the  assignment  by  the  petitioner  of  "  all  other 
the  personal  estate,  &c.,"  ought  to  be  read  as  an  assignment  of  what  the 
petitioner  might  become  entitled  to  in  the  interval  between  the  execution  of 
the  settlement  and  the  marriage.  For,  if  all  the  after-acquired  property  of 
the  petitioner  fell  within  the  assignment,  there  would  be  nothing  for  the 
husband's  covenant  to  operate  upon.  The  husband's  covenant  alone  would 
not  bind  the  fund  in  question,  for  it  was  certain  that  a  covenant  by  a  husband 
to  settle  after-acquired  property,  only  referred  to  the  marital  right.  The  Court, 
moreover,  would  look  at  the  words  of  donation  used  by  the  testatrix,  which 
clearly  show  an  intention  that  the  petitioner  should  be  at  liberty  to  withdraw 
a  portion  of  her  legacy  from  the  operation  of  the  settlement.  He  cited  Be 
Stephenson's  Trusts  (8  D.  M.  G.  969);  Douglas  v.  Congreve  (1  Keen,  410); 
Travera  v.  Trovers  (2  Beav.  179);  Ramsden  v.  Smith  (2  Drew,  298  ;  2  W.  B. 
485) ;  Qrey  v.  Stuart  (2  GifF.  398) ;  and  Thornton  v.  Bright  (2  Myl.  &  Or.  264). 
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F.  Bacon,  for  the  petitioner's  husband,  was  stopped  by  the  Court. 

WoUtenkolme,  for  the  trustees  of  the  settlement,  said  that  the  settlement 
vould,  beyond  all  question  bind  this  fund  were  it  not  for  the  words  of  the 
w^.  Now  those  who  cUimed  under  the  settlement  had  nothing  whatever 
to  do  with  the  words  of  the  will.  The  legacy  once  given  to  the  petitioner 
must  be  subject  to  all  her  contracts.  One  could  not  give  a  gift  to  a  person 
absolutely,  and  at  the  same  time  freed  from  that  person's  engagements. 
[Wood,  V.C. — Suppose  the  testatrix  had  said  "  I  am  aware  of  my  daughter's 
marriage  settlement,  and  I  do  not  wish  what  I  give  her  to  be  subject  to  it. 
If  I  give  her  anything  it  must  be  on  condition  that  it  is  not  settled."  In 
that  case  would  the  gift  still  be  subject  to  the  settlement?]  Tes. 

Wood,  V.C,  said  that  the  words  of  the  settlement  were,  no  doubt,  wide 
enough  to  embrace  everything  to  which  the  petitioner  might  at  any  time  after 
the  marriage  become  entitled.  The  husband's  covenant  was  useful  in  case 
of  legal  interests,  the  wife's  assignment  being  merely  a  contract.  As  regarded 
the  testatrix's  intention,  however,  it  was  clear  that  she  gave  the  legacy  to 
the  petitioner  upon  the  express  condition  that  the  latter  should  be  able  to 
free  any  portion  she  liked  from  the  effect  of  the  settlements.  The  question, 
therefore,  was  whether  the  Court  should  consider  a  gift  of  that  sort  as  bound 
by  the  settlement.  He  was  of  opinion  that  the  true  rule  was  that,  if  from 
a  comparison  of  the  settlement  and  the  instrxmient  under  which  the  married 
woman  took,  it  was  plain  that  the  subject  of  the  gift  was  not  of  the  natiu-e 
of  the  property  to  which  the  settlement  was  intended  to  apply,  the  Court 
would  not  apply  the  settlement  to  the  gift.  The  ai^ument  was  just  that 
property  could  not  be  given  to  any  one  free  from  his  engagements.  But  here, 
in  holding  that  the  petitioner  was  entitled  to  have  the  sum  in  Court  paid  to 
her  for  her  separate  use,  as  he  thought  he  was  bound  to  do,  the  Court  would 
proceed  merely  on  the  ground  that  the  engagement  entered  into  by  the 
petitioner  in  the  settlement  was  not  applicable  to  the  sort  of  gift  of  which 
the  sum  in  Court  was  part.  The  costs  of  the  petition  would  be  paid  out  of 
the  fund,  and  the  residue  banded  to  the  petitioner  as  prayed  by  the  petition. 


Wood,  V.C,  June  19,  1866. 

SURE  V.  WALMSLBY. 

14  W.  R.  888;  L.  R.  2  Eq.  439;  14  L.  T.  621. 

Practice — Examination  ex  parte  previous  to  the  hearing — Examiner'B 
ohjeciiona  to  questions. 

Evidence.  H. — Although,  by  the  order  of  the  Court  on  evidence,  dated 
Fehruary  5,  1861,  the  examination,  before  an  examiner,  of  a  wilnesa  called 
ex  parte  in  order  that  hia  evidence  may  be  used  at  the  hearing  of  a  cause, 
is  to  he  deemed  an  affidavit,  the  examiner  is  not  on  that  account  bound  to  take 
down  the  answers  to  improper  or  irrelevant  questions.  He  should  not,  however, 
refuse  to  take  down  answers,  except  when  it  is  clearly  evident  thai  such  answers 
could  not  possibly  be  evidence. 

This  was  a  motion  made  on  behalf  of  the  plaintiff  that  the  examiner 
might  be  ordered  to  proceed  with  the  examination  of  a  witness  called  ex  parte 
by  the  plaintiff  in  order  that  his  evidence  might  be  used  at  the  hearing  of  the 
cause. 

The  chief  point  in  question  in  the  suit  was  as  to  the  solvency  or  insol- 
vency of  the  late  firm  of  John  and  James  Walmsley  at  the  time  when  the 
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partnership  ended.  Of  the  two  partners  John  was  now  dead.  The  plaintiff 
contended  that  the  firm  was  at  that  time  insolvent,  and  called  as  a  witness 
the  person  who  had  made  out  the  amount  of  the  stock  of  the  late  firm,  and 
who  had  refused  to  make  an  affidavit.  John  was  the  partner  who  had  given 
the  witness  his  instructions  to  draw  up  this  account.  On  the  face  of  the 
account  the  firm  was  solvent.  The  plaintiff's  case  was  that  this  account  was 
erroneous,  and  known  to  be  so  by  the  witness  and  the  partners.  On  the 
examination,  the  witness  was  asked  what  instructions  were  given  to  him  by 
the  partners  as  to  the  making  out  of  the  impeached  account,  and  particularly 
whether  John  told  him  that  he  was  going  to  show  it  to  James,  and  what 
John  told  him  that  James  had  said  on  seeing  it.  The  examiner  had  refused 
to  take  down  the  witness's  answers  to  these  questions,  on  the  ground  that 
they  could  not  possibly  be  evidence,  and  the  present  motion  was  made. 

De  Qex,  Q.C.,  and  Roxburgh,  in  support  of  the  motion,  referred  to 
Rule  6  of  the  Order  of  the  Court  on  Evidence  (February  5th,  1861),  and  made 
in  pursuance  of  15  &  16  Vict.  c.  86,  and  23  &  24  Vict.  c.  128  (see  Morgan's 
Chancery  Acts  and  Orders,  p.  181),  whereby  it  was  ordered  that  every 
examination  taken  ex  parte  for  the  purpose  of  being  used  at  the  hearing 
should  be  deemed  to  be  an  atfidavit.  The  force  of  an  affidavit  was  not  affected 
by  containing  some  things  that  might  not  be  evidence ;  and  the  examiner 
should  consider  himself,  when  taking  examinations  of  this  kind,  as  in  fact 
drawing  an  affidavit.  Surplus  matter  in  an  affidavit  was  only  a  matter  of 
costs,  and  if  the  examining  party  chose  to  risk  the  expense,  it  was  not  an 
affair  for  the  examiner.  [Wood,  V.C.,  said  that  he  could  not  hold  that  an 
officer  of  the  court  would  be  acting  properly  if  he  loaded  the  records  of  the 
court  with  what  he  knew  could  not  be  evidence.  As  to  superfluous  matter  in 
affidavits,  he  had  frequently  had  occasion  to  animadvert  in  severe  terms  on 
the  impropriety  of  a  solicitor  putting  into  affidavits  what  was  not  evidence, 
and  he  had  on  many  occasions  felt  himself  bound  to  make  the  solicitor  pay 
the  costs  occasioned  by  the  insertion  of  such  matter,  ]  In  the  present  case 
it  was  important  to  show  the  impression  of  the  witness's  mind  when  he  set 
about  making  the  account,  and  that  was  our  object  in  asking  him  the 
questions  objected  to  by  the  examiner.  At  Nisi  Prius  the  Court  would,  in 
many  cases,  give  you  time  to  show  the  materiality  of  the  evidence  after  the 
examination  of  the  witness  had  been  taken.  It  would  be  most  inconvenient 
if,  where  evidence  was  taken  before  the  examiner,  every  question  put  to  the 
witness  was  to  be  a  subject  of  discussion  with  the  examiner,  who  knew 
nothing  of  the  issues  in  the  cause.  And  serious  expense  might  be  occasioned 
by  his  making  a  mistake,  as  in  the  present  case,  where  the  witness  was 
brought  from  Macclesfield  at  an  expense  of  151. 

Wood,  V.C,  said  that  considering  the  circumstances  of  the  case,  it 
was  possible  that  the  first  two  questions  were  proper  to  be  put  to  the 
witness;  because  the  plaintiff's  case  being  that  the  account  was  erroneous, 
and  known  to  be  erroneous,  it  might  be  of  importance  to  ascertain  the 
principle  on  which  it  was  made  out.  As  to  the  third  question,  however, 
he  was  clearly  of  opinion  that  what  John,  in  James's  absence,  said  that 
James  had  said,  could  not  by  any  poasiblity  be  evidence.  He  should 
therefore  direct  the  examiner  to  proceed  on  the  first  two  questions ;  and  of 
course  the  plaintiff  could,  subject  to  the  examiner's  objections,  proceed 
generally  with  the  examination.  He  should  be  sorry  to  lay  dowa  a  rule  that 
the  examiner  was  bound  to  take  down  answers  to  every  sort  and  kind  of 
question ;  but  still  there  should  be  no  possible  doubt  on  the  propriety  of  a 
question  before  the  examiner  objected  to  it. 
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April  28.  1866. 


MYERS  ti.  GIBSON. 


14  W.  R.  901. 


WiU — Attesting  vntneasee  denying  aignaturea — Evidence  of  attorney  who 
wa»  present  and  othen  proving  its  genuineneaa — Conflict  of  evidence. 

Will. — Where  two  persona'  namea  appeared  aa  attesting  witnesses  to 
a  will,  and  the  attorney  who  drew  the  will,  and  who  was  present  during  its 
execution,  swore  that  these  persons  had  duly  signed  the  will  as  attesting 
wiineaaea,  and  other  persons  who  knew  their  handwriting  swore  that  the 
wriiing  was  ikeiTB,  but  they  themaelvea,  though  admitting  a  striking  resem- 
blance between  the  aignaturea  to  the  will  and  other  aignatures  of  theira 
produced,  denied  having  signed  the  toiU,  and  swore  that  the  aignatures  to 
it  were  forgeriea. 

The  Court,  being  aatiafied  thai  the  aignaturea  were  genuine,  notwith- 
standirtg  the  denial  of  the  witneaaea,  admitted  the  will  to  probate. 

The  testator,  William  Broclebank,  made  a  will,  dated  the  8fch  of  January, 
1858,  imder  the  following  circumstances,  which  are  related  in  the  evidence  of 
the  plaintiff.  He  had  been  long  acquainted  with  the  plaintiff,  Mr.  John 
Postlethwait  Myers,  an  attorney  at  Broughton-on-Fumess.  Towards  the  end 
of  the  year  1857  the  testator  first  spoke  to  him  about  making  his  will,  and, 
shortly  afterwards  gave  him  verbal  instructions  for  this  purpose.  He 
(Mr.  Myers)  dictated  these  instructions  to  his  ,clerk,  who  prepared  a  draft 
will  in  accordanoe  with  them,  and  this  draft  was  afterwards  copied.  On  the 
8th  of  January,  1858  (the  date  of  the  will)  the  testator  and  Mr.  Myers  met 
by  appointment  at  a  place  called  Lylecroft,  at  or  near  which  the  testator 
resided.  They  both  went  to  a  private  room  in  the  Albert  Hotel  at  that 
place ;  and  there  the  will  produced  (being  the  copy  made  by  the  clerk)  was 
distinctly  read  over  by  Mr.  Myers  to  the  testator,  and  thereon  the  bell  was 
rung,  and  the  landlord  of  the  hotel,  a  Mr.  Henry  Myers,  and  his  daughter 
Mary  Myers  (no  relatives  of  the  plaintiff)  were  requested  to  witness  hia 
signature.  They  complied,  and  he  signed  it  in  their  presence,  a^id  they  then 
attested  his  signature.  Several  witnesses,  who  swore  that  they  were 
acquainted  with  the  signatures  of  the  attesting  witnesses,  deposed  as  to  their 
beuef  that  the  signatures  to  the  will  were  genuine. 

Spinke,  Dr.,  for  the  plaintiff,  having  intimated  that  it  was  not  his 
intention  to  call  the  attesting  witnesses,  as  he  imderstood  they  were  hostile 
to  the  plaintiff. 

Sir  J.  P.  Wilde  said  that  where  the  attesting  witnesses  were  living,  and 
could  be  brought  forward,  it  was  incumbent  on  whoever  propounded  a  will, 
which  was  opposed  on  the  ground  of  want  of  due  execution,  to  put  them 
into  the  box. 

Henry  Myers  was  then  called,  and  Bwore  that  on  the  8th  of  January, 
1858  (the  date  of  the  execution  of  the  will)  he  was  absent  from  home  from 
an  early  hour  in  the  morning  till  late  at  night ;  that  the  signature  to  the  will 
could  not  under  those  circumstances  be  his,  but  that  it  was  very  like  his 
writing.    He  could  not  remember  where  he  had  been  on  the  8th  of  January. 

Mary  Myers  examined,  swore  that  the  signature  of  her  name  was  not 
written  by  her  but  was  forged.  She  admitted  a  strong  resemblance  between 
the  signature  to  the  will  and  her  signature  to  her  marriage  certificate,  but 
persisted  that  the  former  was  not  her  writing.  She  admitted  that  the 
plaintiff  Mr.  Myers  and  the  testator  had  been  at  her  father's  house  on  the 
8tb  of  January,  1858,  and  had  gone  to  the  private  room  together  as  mentioned 
in  the  evidence  of  the  plaintiff. 
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Sir  J.  F.  Wilde. — This  is  the  first  case  which  has  come  before  me  where 

the  attesting  witneases  deny  the  genuinenesB  of  their  own  signatures.  The 
law,  no  doubt,  is  that  the  attesting  witnesses  are  the  first  sources  of 
information,  and  those  to  whom  the  Court  first  turns  for  proof  of  the  execution. 
But  they  are  not  the  only  sources,  and  when  they  deny  having  signed,  it 
is  in  the  power  of  the  Court  to  investigate  the  truth  in  such  a  case  just  in  the 
same  way  it  does  in  any  other.  The  framers  of  the  statute  int^ded  that 
the  signatures  of  attesting  witnesses  should  be  for  the  protection  of  testators, 
but  not  that  the  solemn  acts  of  testators  should  be  at  the  mercy  of  attesting 
witnesses  in  such  manner  that  they,  after  the  testator's  death,  may  have 
it  in  their  power  by  mere  denial,  either  from  prejudice  or  self-interest,  to 
set  at  nought  the  testator's  intentions.  The  evidence  of  the  two  attesting 
witnesses  amount  to  a  charge  of  forgery  against  the  executor,  the  plaintiff, 
who  talies  no  interest  whatever  under  the  will,  while  the  total  amount  of 
the  property  is  only  about  300L  Viewing  the  whole  evidence,  and  taking  into 
account  the  probabilities  of  the  case,  I  must  say  I  am  entirely  convinced  of 
the  perfect  truth  of  the  plaintiff's  evidence  and  that  that  of  the  attesting 
witnesses  is  wilfully  untrue.  I  will  therefore  grant  probate  of  the  will  to 
the  plaintiff  as  executor. 


GOREE  MONEE  DOSSEE  AND  OTHERS   v.   JOZENDRO  NARIAN 


Praetioe — Leave  to  appeal — Insufjp^eni  statemenie  in  peUtion. 

Colony.  C. — Special  leave  to  appeal  will  not  be  granted  except  where 
it  appeara  from  a  full  atatemeni  of  facta  in  the  petition,  duly  verified  by 
affidavit,  that  there  is  a  Bubatantial  caae  on  the  meriia,  and  a  point  of  law 
proper  to  be  determined  on  appeal. 

This  was  a  petition  to  set  aside  an  order  of  the  High  Court  of  Fort 
William,  in  Bengal,  refusing  leave  to  appeal  to  this  board.  It  appears  from 
the  statements  contained  in  the  petition,  that  the  petitioners  complained  of 
certain  irregular  proceedings  which  had  been  taken  on  a  judgment  obtained 
in  1687,  in  the  Zillah  Court ;  and  that  the  High  Court  of  Fort  William  refused 
leave  to  appeal  against  a  decision  pronounced  in  tiie  cause  by  that  Coiirt. 
There  was  also  a  general  allegation  of  the  facts,  and  of  the  effect  fche 
judgment  in  the  Court  below. 

E.  P.  Wood  (Sir  R.  Palmer,  A.Q.,  with  him)  for  the  petitioner,  now 
asked  the  committee  for  leave  to  appeal. 

Ju<^;ment. — ^The  Committee  were  of  opinion  that  the  statements,  both 
of  law  and  fact,  contained  in  the  petition,  were  too  general  to  warrant  their 
Lordships  in  granting  speoial  leave  to  appeal;  and  that  the  petition  must 
either  be  dismissed  with  liberty  to  present  another  petition,  or  amended, 
all  the  facts  to  be  properly  verified  by  affidavit. 


*  Before  Sir  J.  L.  Enight  Brace,  L.J.,  Sir  O.  Tnmer,  L.J.,  Sir  E.  V.  WiUiams,  and 
Sir  L.  Feel. 


[PRIVY  COUNCIL.] 

June,  18,  1866. 


CHOWDRT  AND  OTHERS.* 


14  W.  R.  904;  12  Jur.  N.S.  477. 


KB.  A. 


ES  THE  UNIVEBSAL  BANE  (LIM.). 
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[LORDS  JUSTICES.] 

July  8,  4.  1866. 

Be  THE  UNIVEESAL  BANK  (LIMITED). 

14  W.  B.  006 :  on  appeal  from  14  W.  B.  706  (M.B.). 

Winding-up — Voluntary  or  compvliory — Petition  by  an  alleged  treditor — 
Dieputed  debt. 

CouPANT.  M. — A  company  had  paaaed  a  resolution  in  favour  of  a  voluntary 
leinding-up.  A  petition  for  a  compuUory  winding-up  order  was  afterwards 
presented  by  a  person  alleging  himself  to  be  a  creditor  of  the  company.  The 
alleged  debt  arose  upon  some  pTomissory  notes  of  the  company,  which  had, 
after  they  were  overdue,  been  indorsed  to  the  petitioner  for  value.  The  validity 
of  these  ru>tes  was  disputed  by  the  liquidator  under  the  voluntary  winding-up: — 
Held,  that  the  petition  ought  to  ^tand  over,  with  liberty  to  the  petitioner 
to  bring  an  action  at  law  on  the  notes.   AU  the  costs  to  be  reserved. 

This  was  an  appeal  from  an  order  made  by  the  Master  of  the  Bolls,  dia- 
wiinaing  with  costs  a  petition  which  sought  to  have  this  company  compulsorily 
wound  up.  The  facts  of  the  case  sufficiently  appear  from  the  report, 
14  W.  R.  705. 

Jessel,  Q.C.,  and  Darby,  for  the  appellant. 

BaggdUay,  Q.C.,  and  Caldecoti,  for  the  voluntary  liquidator. 

The  Lords  Justioss  thought  the  proper  course  was  that  the  petition 
should  stand  over,  with  liberty  to  the  petitioner  to  bring  such  action  upon 
the  promisaoxy  notes  as  he  should  think  fit.  All  costs  to  be  reserved,  with 
liber%  to  apply. 


[LORDS  JUSTICES.] 

July  6,  1866. 
DOWNES  V.  JACKSON. 
14  W.  R.  907. 

Practice — Chancery  Court  of  Lancaster — Statute  17  d;  18  Vict.  c.  82,  8.  7. 

Court. — An  injunction  was  granted  by  the  Lords  Justices,  as  the  Court  of 
ApT^eal  from  the  Chancery  Court  of  Lancaster,  against  a  person  out  of  the 
jurisdiction  of  that  Chancery  Court. 

This  waa  an  application  to  the  Court,  aa  the  Court  of  Appeal  of  the 
Chancery  of  t^e  County  Palatine  of  Lancaster,  to  restrain  a  creditor  of  Jane 
Parsonage,  deceased,  from  prosecuting  an  ac<»on,  which  he  bad  commenced  in 
the  Queen's  Bench,  against  her  executors.  A  decree  had  been  made  for 
administration  of  her  estate  in  the  Chancery  Court  of  Lancaster.  The  creditor 
in  question  being  out  of  the  jurisdicticm  of  the  Lancaster  Court,  it  became 
necessary  to  make  the  present  application  to  the  Lords  Justices,  aa  the  Court 
of  Appeal  of  the  Lancaster  Court,  under  the  provisions  of  the  stetute  17  ft  18 
Vict.  c.  82,  s.  7. 

BardsweU,  for  the  executors,  now  applied  accordingly. 

F.  North,  for  the  creditor. 

Their  Lordships  made  the  order  asked  for. 

Note. — ^The  affidavits  in  this  motion  were  headed  ' '  In  the  Court  of  Appeal 
of  the  Chancery  of  the  County  Palatine  of  Lancaster  and  were  filed  at  t^e 
Puchy  of  Lancaster  Office  in  London. 
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BE  NATIONAL  FINANCIAL  COBPORATION. 


RoMiLLY,  M.R.,  June  23,  1866. 

Be  NATIONAL  FINANCIAL  COBPORATION. 

14  W.  R.  907;  14  L.  T.  749. 

Winding-up  petition — Joint-stock  companies — Amalgamation. 

Company.  I. — Two  compamea,  A.  and  B.,  were  carrying  on  bustnesa.  A. 
had  power  by  its  artiolea  of  aaaociation  to  buy  up  other  companies.  An 
arrangement  was  effected  for  amalgamating  the  two  eompamea: — ^Held,  thai 
even  if  the  arrangement  were  r\ot  binding  on  a  diaaentieni  shareholder  of  B.,  he 
was  not  entitled  to  a  winding-up  order  on  the  ground  that  since  the  amalgama- 
tion B.  had  ceased  to  carry  on  business.    His  remedy  was  by  bill. 

This  waa  a  petition  for  winding  up  the  company,  on  the  ground  that  it  had 
ceased  to  carry  on  business. 

The  company  was  formed  with  a  capital  of  500,000L  in  shares  of  201. 
There  was  a  power  in  the  articles  of  association  to  buy  up  other  concerns  and 
pay  for  them  by  cash  or  shares,  or  partly  by  one  and  partly  by  the  other.  The 
Oriental  Commercial  Company  was  a  company  with  a  capital  of  50O,O00L  in 
10,000  501.  shares.  Resolutions  were  passed  at  a  meeting  of  the  shareholders 
of  the  Financial  Company  with  a  view  to  form  a  new  company,  to  be  called 
the  Oriental  Commercial  Bank,  by  amalgamating  the  two  old  ones.  The 
capital  of  the  new  company  was  to  be  3,000,0001.  in  201.  shares.  51.  had  been 
paid  upon  the  shares  in  the  Oriental  Company,  and  it  was  part  of  the 
arrangement  that  the  value  of  the  shares  in  the  Financial  Company  should  be 
taken  at  51.  The  arrangement  was  to  be  conditional  on  carrying  out  the 
transfer. 

The  petitioner  held  shares  in  the  Oriental  Company,  and  objected  to  the 
transfer.  He  now  appUed  for  a  winding-up  order  on  the  ground  that  the 
company  had  ceased  to  carry  on  business. 

Baggallay,  Q.C.,  and  W.  F.  Robinson,  for  the  petitioner. — ^The  business 
which  the  Oriental  Company  was  started  to  carry  on  has  in  fact  ceased  through 
the  arrangement,  and  the  petitioner  is  thereby  entitled  to  the  winding-up  order. 
He  is  entitled  to  know  what  is  the  state  of  the  property  in  which  his  money 
has  been  invested.  Re  Imperial  Bank  of  China,  &c.  (14  W.  B.  594;  1  L.  B. 
Ap.  339). 

Selwyn,  Q.C.,  and  Swanston,  for  the  company,  were  not  called  upon. 
Brooksbank  appeared  for  some  other  parties. 

Lord  Romilly,  M.R. — This  is  a  petition  for  winding  up,  presented  for  the 
purpose  of  enabling  a  shareholder  to  determine  his  position  in  reference  to  the 
concern.  The  case  does  not  come  within  the  act.  The  company  either  does 
not  exist  at  all,  or  it  has  been  carrying  on  business  since  April  in  last  year. 
If  the  company  has  suspended  business,  it  has  become  part  of  another  concern, 
and  the  wmding-up  order  will  not  be  made  for  the  purpose  of  enabling  the 
petitioner  to  ascertain  his  position.  The  proper  remedy  of  the  petitioner  is  by 
bill,  and  he  may  file  any  bill  he  is  advised.  I  assume,  for  this  purpose,  that 
the  arrangement  for  amalgamation  of  these  two  companies  will  not  bind 
dissentient  shareholders. 
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RICH  V.  WHITFIELD. 
14  W.  B.  907;  L.  B.  2  Eq.  688. 

Will — Codicil — Realty — PeraonaUy — Power  to  c<mvert — Charge  of  Ugaeiee 

on  real  estate. 

CoNVEBSioN  AND  RECONVERSION.  WiLL. — A  wHl  Contained  a  power  to  sell 
some  Teal  estate,  and  a  power  to  re-invest  in  real  estates,  to  be  eettled  in  a 
particular  way.  Personalty  to  belong  abaolutelu  to  the  first  tenant  in  tail. 
The  property  was  personalty  during  the  whole  of  the  life  of  the  first  tenant  in 
tail: — Held,  that  it  went  to  her  personal  representative  at  her  death.  A  codicil 
direeted  that  legiuies  given  by  the  wiU  should  be  paid  in  proportion,  and  accord- 
ing to  the  deficiencies  in  the  testator's  real  and  personal  estate. — Held,  that 
they  became  charged  upon  the  real  estate. 

There  were  two  questions  of  construction  in  this  suit  on  further  considera- 
tion. 

Thomas  Whitfield,  by  his  will,  dated  the  22nd  of  July,  1779,  specifically 
devised  certain  real  estate  in  strict  settlement  upon  his  daughter,  Sarah 
Whitfield,  and  the  person  she  might  marry  for  successive  life  estates,  with 
remainder  to  her  first  and  other  soub  successively  in  tail  male,  with  remainder 
to  all  her  daughters  in  tail,  with  remainder  over.  He  directed  that 
interest  and  proceeds  of  any  personalty  which  might  remain  in  certain  events 
should  be  paid  by  his  trustees  unto  the  same  person  or  persons  who,  for  the 
time  being,  should  be  entitled  in  possession  to  an  immediate  freehold  estate  of 
and  in  his  freehold  hereditaments  and  premises ;  and  that  the  principal  money 
of  such  personalty  should  ultimately  become  the  absolute  property  of  such 
person  or  persons  as  should  be  entitled  to  an  estate  tail  or  become  seized  in 
fee  simple  of  his  freehold  estates.  Amongst  the  testator's  real  property  was  a 
moiety  of  some  cotton  mills  and  a  com  mill,  which  the  testator  gave  his 
trustees  power  to  sell.  The  will  also  contained  a  power  to  invest  personalty 
in  real  estates  in  Cheshire  and  Staffordshire  to  be  settled  to  the  same  uses. 
The  testator  died  on  the  25th  of  December,  1779.  In  the  year  1805  the  trustees 
sold  the  mill  property,  and  invested  the  proceeds  in  3,570L  New  Three  per 
Cents.  The  testator's  daughter  Sarah  married  in  1809,  and  died  in  1863.  She 
had  one  daughter  bom  in  1810,  who  only  lived  a  few  days.  Her  husband  had 
predeceased  her.  The  question  was  whether  the  effect  of  the  trust  for  invest- 
ment was  to  make  the  property  descend  as  real  estate  to  the  heir-at-law  of  the 
iniant,  or  whether  her  pers<mal  representative  was  enlatled  to  it. 

The  second  question  was  on  a  codicil  to  the  will  of  John  Whitfield,  dated 
the  22nd  of  July,  1808,  whereby  he  directed  that  the  several  legacies  and 
bequests  by  his  will  given  and  bequeathed  should  be  paid  by  his  executors  in 
proportion  and  according  to  the  deficiencies,  if  any,  that  might  happen  to  be 
in  his  real  and  personal  property,  and  that  each  of  his  said  legatees  should 
respectively  bear  a  proportionable  share  m  such  deficiency,  and  he  confirmed 
his  will  in  all  other  respects.  The  question  was  whether  this  codicil  constituted 
the  legacies  given  by  the  will  a  charge  upon  the  testator's  real  estate. 

Selwyn,  Q.C.,  Cole,  Q.C.,  Southgate,  Q.C.,  E.  F.  Smith,  Q.C.,  Lewm, 
Chitty,  A.  T.  Watson,  and  Bowcliffe,  appeared  for  iAie  various  parties. 

Lord  Romilly,  M.R.,  as  to  the  first  question  said — ^The  conversion  of  the 
property  took  place  m  1805.  The  infant  was  not  bom  till  1810,  and  became 
entitled  on  her  birth  to  the  3.570Z.  Three  per  Cents.  She  died  a  few  days 
afterwards  while  the  property  still  remained  in  the  condition  of  personalty. 
The  trustees  had  no  power  after  her  death  to  re-convert  it.  It  belonged  to  the 
personal  representative  of  Ihe  infant.   There  must  be  a  declaration  that  in  the 
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events  which  have  happened  the  infant  became  entitled  to  it  as  personal  estate. 
On  the  second  question  his  Lordship  said — In  my  opinion  this  is  a  charge  on 
the  real  estate  of  all  the  legacies.  The  codicil  amounts  to  a  declaration  of  the 
testator's  intention  to  have  the  legacies  paid  proportionately  out  of  his  real  and 
personal  estate. 


KiNDERSLEY,  V.O.,  July  2,  1866. 
HENDERSON  v.  DODDS. 
14  Vf.  B.  008;  L.  B.  2  £q.  682;  U  L.  T.  752. 

See,  Ferguson  v.  Gibson,  [1872]  E.  B.  A.;  41  L.  J.  Ch.  640;  L.  B.  14  Eq. 

379  (V.C.). 

Practice — Coate  as  bettoeen  soUcitoT  and  cUent — Priority  of  costs — Creditor 

and  devisee. 

ExEODTOR  AND  ADMINISTRATOR. — Where,  in  a  creditoT's  suit,  the  estate  is 
insufficient  to  pay  the  debts  and  the  costs  of  suit,  the  Crown,  as  between  a 
creditor  plaintiff  and  defendant  devisee,  will  only  give  coats  as  between  party 
and  party,  and  the  plaintiff  is  not  entitled  to  his  coats  in  priority  to  the 
defendants,  but  he  is  entitled  to  coata  aa  between  aoUcitor  and  client  against 
the  other  creditoTS. 

This  case  came  on  upon  further  consideration,  and  the  only  questicms  were 
whether  the  plaintiffs  were  entitled  to  their  oosts  as  between  solicitor  and 
client,  and  in  priority  to  the  defendants. 

The  suit  was  instituted  in  April,  1853,  by  summons  to  administer  the 
personal  estate  of  James  Dodds,  who  was  a  shareholder  in  the  North  of  England 
Banking  Company,  and  died  in  October,  1837,  possessed  of  shares  in  the* 
company.  By  his  will,  dated  in  September  previous,  Dodds  left  certain  real 
estate  to  his  sister  and  other  persons,  and  charged  the  same  as  therein 
mentioned.  His  executors  continued  to  hold  his  shares,  and  the  bank,  having 
ceased  to  carry  on  business  in  March,  1847,  was  ordered  to  be  wound  up  in 
November,  1848,  and  the  plaintiffs  were  appointed  official  managers.  Various 
calls  to  a  large  amount  were  made,  and  the  administration  summons  being 
taken  out,  the  whole  personal  estate  was  exhausted  in  payment  of  such  calls; 
ond  the  winding  up  being  in  the  Bolls  Court,  orders  were  made  declaring  the 
real  estate  liable  to  such  calls,  whereupon  this  bill  was  filed  by  the  plaintifiEe 
as  official  managers,  for  a  mortgage  or  sale  of  the  real  estate,  and  for  a  receiver, 
and  praying  t^at,  so  far  as  might  be  necessary  or  proper,  this  biU  might  be 
taken  as  a  bill  of  the  plaintiffs,  on  behalf  of  themselves,  and  all  others  the 
creditors  of  James  Dodds  who  should  come  in  and  contribute  to  the  expenses 
of  the  suit  and  of  the  proceedings  under  the  summons,  and  the  devisees  and 
executors  were  made  defendants.  It  appeared  by  the  Chief  Clerk's  certificate 
that  the  plaintiffs  were  the  only  creditors,  and  l^at  their  debt  was  about  1.2001., 
and  the  total  estate  about  1,800Z. 

Osborne,  Q.C.,  and  Field,  for  the  plaintiffs,  contended  on  the  authority 
of  Tipping  v.  Power  (1  Hare,  408),  that  they  were  entitled  to  their  costs  in 
priority  to  the  defendants,  the  devisees.  The  suit  had  been  a  very  expensive 
one,  by  reason  that  the  defendants  to  it  had  thrown  every  obstruction  in  the 
way :  some  of  the  defendants  were  in  Australia,  and  every  possible  technical 
objection  had  been  taken.  They  also  contended  that  in  the  case  of  an  estate 
being  deficient  to  pay  a  debt  the  plaintifFs  were  always  entitled  to  their  costs 
between  solicitor  and  client  as  a  debt,  as  a  sort  of  make-weight  for  the  lens 
they  sustained:  Thomas  v.  Jones  (8  W.  B.  828;  1  Dr.  &  8m.  184). 
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ToUer^  Q-C,  and  DickiMon,  for  the  heir  of  the  devisee,  submitted  that 
Tipping  v.  Power  was  a  case  of  a  mortgagee,  and  of  course  he  got  his  costs  in 
priority :  Grant  v.  Taylor  (2  Hare,  413).  There  was  no  difference  between  the 
case  of  a  devisee  and  that  of  the  heir:  WetenhaU  v.  Dennia  (12  W.  B.  66; 

33  Beav.  286). 

Rasch,  for  two  devisees,  took  the  same  line  of  argument,  insisting  that 
pro  hac  vice  they  were  trustees,  and  entitled  to  their  costs  in  priority  to  the 
plaintiffs. 

Field,  in  reply,  contended  that,  although  there  were  some  words  in  the 
judgment  in  Tipping  v.  Power  inconsistent  with  the  marginal  note,  the  decree, 
which  was  set  out  fully,  showed  that  the  marginal  note  was  correct.  That 
case  was  identical  with  this  with  reference  to  the  application  of  the  general 
assets. 

KiNDBRSLEY,  V.C. — ^Looklng  at  the  judgment  and  the  decree  in  Tipping  v. 
Power  {supra)  it  appears  that  that  was  not  merely  a  mortgagee's  suit,  but  a 
suit  for  administration,  and,  moreover,  was  by  an  equitable  mortgagee,  whose 
only  remedy  was  to  come  to  the  Court  and  have  the  estate  sold,  and  the 
proceeds  applied  in  payment  of  his  principal,  interest,  and  costs,  and,  if  there 
was  any  deficiency,  out  of  the  general  assets.  In  applying  the  mortgaged 
property,  supposing  it  not  enough,  there  must  first  be  payment  of  the 
mortgagee's  costs  of  suit  and  the  interest,  and  then  of  the  principal,  so  that, 
if  there  is  an  insufficient  estate,  and  the  deficiency  remains  unsatisfied,  it 
would  not  be  costs  or  interest,  but  so  much  of  the  principal  which  was 
unsatisfied,  and  thus  the  costs  of  suit  were  treated  as  costs  which  the  mor^gee 
had  a  right  to  be  paid  as  mortgagee.  WetenhaU  v.  Dennia  was  a  legatees' 
suit  which  resulted  in  an  administration  of  the  estate,  not  a  case  for  payment 
of  debts,  but  legacies.  The  Master  of  the  Bolls  seems  to  have  proceeded  on 
the  footing  which  is  a  reasonable  one,  that  where  you  are  administering  an 
estate,  all  the  persons  properly  before  the  Court  ought  to  stand  pari  paaau, 
therefore  it  appears  to  me  what  ought  to  be  done  here  is,  the  plaintiffs,  as 
creditors,  should  have  their  costs  taxed  as  between  party  and  party,  and  also 
as  between  solicitor  and  client;  the  defendant's  costs  should  be  taxed  as 
between  party  and  party;. the  costs  of  all  parties  paid  out  of  the  fund  as 
between  party  and  part^  pari  passu,  and  if  anything  is  left  of  the  fund  that  will 
belong  to  the  plaintiffs,  if  not  more  than  sufficient  to  pay  this  debt,  and  they 
will  be  entitled  to  payment  thereout  of  the  difference  of  the  amounts  of  their 
costs  as  taxed  as  between  party  and  party  and  solicitor  and  client  as  they  would 
have  been  as  against  other  creditors  there  had  been  any. 


Wm — Construction — Period  of  division — Statute  of  Distribuiiont. 

Will. — E.  T.  gave  all  her  realty  and  persoruilty  to  trustees,  to  pay  the 
income  to  H.  for  life,  and  then  to  sell  and  pay  three  annuities,  and  pay  the 
residue  of  the  income  to  C.  T.  for  life,  and  after  her  decease,  in  trust  for  all 
the  children  she  should  leave  at  her  decease  equally  (subject  to  the  annuities); 
and  in  ease  she  should  leave  ordy  one,  to  such  one.  And  in  ease  she  should  die 
without  leaving  w«ue,  then  the  whoU  of  the  estate  to  go  to  and  belong  to  such 
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persona  as  should  then  he  her  {the  testatrix's)  next-of-kin  in  a  course  of 
administration,  according  to  the  Statute  of  Distributions,  C.  T.  never  had  a 
child,  though  she  married: — ^Held^  that  the  period  of  distribution  was  the  death 


The  question  in  this  suit  turned  upon  the  construotion  of  the  will  of 
Elizabeth  Taylor,  dated  20th  March,  1840.  The  testatrix,  after  directing 
payment  of  her  debts,  funeral  and  testamentary  expenses,  out  of  her  personal 
estate,  and,  if  insufficient,  charging  her  real  estate  therewith,  gave  all  her  real 
and  personal  estate,  and  all  the  residue  and  remainder  thereof,  to  Isaac 
Faulkner,  Isaac  Hudson,  and  Helen  Taylor,  on  trust  to  place  the  surplus  of 
her  personalty  out  at  interest  in  Government  or  real  security,  and  call  in  and 
vary  the  investment  at  tiieir  discretion,  and  pay  the  income  to  Helen  Taylor 
(his  sister)  for  life,  and  after  her  decease  sell  and  convert  hia  real  and  personal 
estate  and  invest,  with  power  to  vary  securities,  and  out  of  the  income  pay  101, 
a  year  to  each  of  her  three  nephews,  and  during  the  life  of  her  niece  Gatiiarine 
Taylor  pay  the  residue  of  the  income  to  her  during  her  life,  including  such  of 
the  annuities  as  should  fall  in.  And  after  the  decease  of  her  said  niece,  the 
will  continued,  "  in  trust  for  and  for  the  benefit  of  all  and  every  the  several 
children  which  my  said  niece  Catharine  Taylor  shall  leave  at  tiie  time  of  her 
decease,  share  and  share  alike  (subject,  nevertheless,  to  the  payment  of  the 
several  annuities  hereinbefore  by  me  directed  to  be  paid  to  my  said  nephews 
during  their  natural  lives  as  aforesaid),  and  if  my  said  niece  shall  leave  only 
one  such  child,  then  to  such  an  only  child,  his  or  her  heirs,  executors,  or 
administrators ;  and  if  my  said  niece  shall  happen  to  die  without  leaving  lawful 
issue,  as  aforesaid,  that  then  the  whole  of  my  said  estate  and  effects  so  directed 
to  he  placed  out  at  interest  or  real  or  Government  security  as  aforesaid,  shall 
go  and  belong  to  such  person  or  persons  as  shall  then  be  my  next-of-kin  in  a 
course  of  administration  according  to  the  statute  for  the  distribution  of 
intestates*  personal  effects."  The  testatrix  then  declared  that  the  life  interest 
of  Catharine  Taylor  should  be  for  her  sole  use,  and  that  her  interest  and  the 
annuities  should  be  forfeited  if  anticipated  or  alienated,  and  appointed  her 
trustees  executors.  There  was  then  a  codicil  postponing  the  annuities  and  the 
gift  to  Catharine  Taylor  until  six  months  after  the  death  of  Helen  Taylor. 

The  testatrix  died  9th  of  April,  1842,  and  left  Helen  Taylor,  Catharine 
Taylor,  and  the  annuitants,  surviving;  which  annuitants  died  respectively  in 
1849,  1851,  and  1860.  Helen  Taylor  died  in  May,  1854,  devising  her  trust 
real  estate  to  Catharine  Taylor  and  George  Taylor,  and  George  Kinsey. 
Catharine  Taylor  married  Benjamin  Brooke  and  died  15th  May,  1863,  without 
ever  having  had  a  child,  and  the  debts  of  the  testatrix  having  been  paid, 
questions  arose  \mder  the  last  clause  in  the  will  as  to  the  period  of  distribution, 
and  tiie  plaintiff,  as  one  of  her  next-of-km,  and  also  of  Helen  Taylor,  filed 


Baily,  Q.C.,  and  F.  0.  Haynes,  for  the  plaintiff,  contended  that  the  words 
of  the  will  must  receive  their  natural  signification,  and  that  the  period  of 
division  was  the  death  of  Catharine  Taylor. 

Osborne,  Q.C.,  and  Eddis,  for  the  trustees,  took  no  part  in  atte  argument. 

Bazalgette,  Q.C.^  and  Bowcliffe,  for  the  next-of-kin  living  at  the  death 
of  Helen  Taylor. 

Olasse,  Q.C.,  and  Evertit,  for  next-of-kin  living  at  the  death  of  the 

testatrix. 

Authorities  cited :  Jarm.  on  Wills,  703,  last  edit. ;  Cable  v.  Cable  fl6  Beav. 
507);  Wheeler  v.  Adams  (1  W.  R.  478;  17  Beav.  41'^;  Boys  v.  Bradley  (1  W. 
148;  10  Hare.  889;  s.  c.  1  W.  B.  862  ;  4  B.  M.  O.  58);  Finder  v.  Finder  (28 
Beav.  44) ;  Downea  v.  Bullock  (25  Beav.  54) ;  Chalmers  v.  North  (8  W.  E.  426 ; 
28  Beav.  175) ;  Lucas  v.  Brandreth  (28  Beav.  273-4) ;  Lees  v.  Massey  (9  W.  R. 
425;  3D.  F.  J.  118). 
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KiNDEBSLBY,  V.C.  (after  referring  to  the  clauses  in  the  will  and  the  differenfc 
cases  <uted) — ^Upon  all  these  authorities,  and  having  regard  to  the  special  words 
of  tiiis  will,  I  am  of  opinion  that  there  is  a  clear  expression  of  the  intentnon  of 
the  testatrix  that  the  next-of-kin  should  be  ascertained  and  the  property  divided 
at  the  time  different  from  that  of  her  own  death,  viz.,  the  death  of  the  tenant 
for  life,  Catharine  Taylor,  and  therefore  that  the  general  rule  does  not  apply. 
The  persons,  therefore,  who  would  have  been  the  next-of-kin  at  the  period 
in  question,  supposing  the  testatrix  had  then  died,  are  intended,  and  are 
entitled  to  take  it  among  them. 


Stuabt,  V.C,  June  22,  28,  1866. 
ATTOENEY-GENEBAL  v.  WILKINSON. 
U  W.  R.  eiO;  L.  B.  2  Eq.  817;  14  L.  T.  726;  12  Jur.  N.S.  698. 
Discussed,  Humphrey  v.  Humphrey,  1877,  86  L.  T.  91  (V.C). 
Feme  covert — Will — Power. 

Powers. — A  feme  covert  having  a  testamentary  ■power  of  appointment  over 
-personalty,  made  her  will  in  December,  1822,  whereby,  without  referring  to 
her  power  or  to  the  property  subject  to  it,  she  gave  "  and  bequeathed  unto  her 
dear  huaband,  James  Attfield,  all  her  property  and  estate  whatsoever  and 
wheresoever,  and  of  what  nature,  kind,  or  quality  soever  the  same  might  be" : 
— Held,  in  the  absence  of  any  evidence  of  there  being  other  property  to  which 
the  wiU  could  apply,  thai  the  power  was  weU  executed. 

By  an  indenture  of  settlement  dated  2nd  May,  1817,  Harriet  Watson,  on 
her  marriage  with  James  Attfield,  transferred  the  sum  of  3,1001.  to  trustees, 
in  trust  that  the  interest  and  dividends  thereof  should  be  paid  to  her  during 
her  life  for  hor  sole  and  separate  use,  and  in  case  of  her  decease  before  the- 
death  of  the  said  James  Attfield,  then  to  the  said  James  Attfield  for  his  life, 
and  with  certain  trusts  in  favour  of  the  issue  of  the  marriage.  In  default  of 
issue,  and  in  the  case  of  the  death  of  the  said  Harriet  Watson  in  the  lifetime 
of  her  said  husband,  the  said  interests  and  dividends  were  settled  in  trust  for 
such  persons  and  for  such  purposes  as  the  said  Harriet  Watson  should  "  by 
her  last  will  and  testament  or  any  codicil  or  codicils  thereto  or  any  writing  in 
^e  nature  of  or  purporting  to  be  her  last  will  and  testament  or  codicil  to  be 
respectively  signed,  and  published  by  her  in  the  presence  of  two  or  more 
credible  witnesses  direct  or  appoint,"  and  in  default  of  appointment  upon  the 
usual  trust  for  the  next  of  kin  under  the  Statutes  of  Distribution. 

There  was  no  issue  of  the  marriage,  and  Harriet  Watson  died,  leaving  her 
husband  James  Attfield  surviving,  having  previously  made  her  will  dated 
15th  December,  1822,  and  attested  by  two  witnesses  in  the  following  words: — 
"  I  give  and  bequeath  unto  my  dear  husband  James  Attfield,  all  my  property 
and  estate,  whatsoever,  and  wheresoever,  and  of  what  nature,  kind,  quality, 
soever  the  same  may  be.  I  do  hereby  give  and  bequeath  the  same  unto  the 
said  James  Attfield,  his  executors,  administrators,  and  assigns  to  and  for  his 
and  their  own  use  and  benefit  absolutely.  And  I  hereby  make,  ordain, 
constitute,  and  appoint  my  said  husband  James  Attfield,  to  be  executor  of 
this  my  last  will  and  testament. ' ' 

Tlie  question  now  raised  by  the  next-of-kin  of  Harriet  Watson  was  whether 
the  said  will  was  a  valid  execution  of  the  power  contained  in  the  said  indenture 
of  settlement  or  not.  There  was  no  allegation  in  the  bill  to  the  effect  that  the 
testatrix  had  not  other  property  other  than  that  settled  on  her  marriage. 

AfaZifW,  Q.C.,  and  Tripp,  for  the  plaintiff,  referred  to  Lovell  v.  Knight 
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(3  Sim.  275);  Lempnere  v.  Valpy  (5  Sim.  108);  Curieis  v.  Kenrick  (9  Sim. 
443);  Davies  v.  Thorns  (8  Be  G.  &  8.  847);  JSvans  v.  Evans  (5  W.  B.  170; 
28  BeaT.  1);  Skelford  v.  Acland  (6  W.  B.  169;  28  Bear.  10). 

Greene,  Q.C.,  and  Rasch,  for  the  representativeB  of  the  teustees  of  the 
Befetlement,  and 

E.  F.  Smith,  Q.C.,  and  L.  Yate  Lee,  for  an  executor  of  James  Attfield, 
were  not  called  upon. 

Stuart,  V.C. — I  think  the  last  authority  cited  is  the  only  one  in  point. 
"Wherever  there  are  no  means  of  satisfying  the  words  of  a  will  except  by 
considering  it  an  execution  of  a  power,  the  Court  has  in  no  case  decided 
otherwise.  The  cases  of  Evans  v,  Evans,  and  Shelford  v.  Acland,  before  the 
Master  of  the  EoUs,  are  cases  where  the  Court  laid  hold  of  some  very  small 
words  referring  to  other  property  and  was  induced  to  hold  that  the  will  did  not, 
in  these  cases,  operate  as  an  execution  of  the  power.  But  I  observe  that 
Lord  St.  Leonards  notices  these  two  cases  in  the  last  edition  of  his  book  on 
powers,  and  expresses  his  opinion  that  it  would  be  no  violation  of  principle  if 
the  Court  had  decided  them  just  the  other  way.  The  case  in  the  note  to 
Curteis  V.  Kendrick  is  decided  on  sound  and  intelligible  principles,  and  this 
case  if  of  the  same  kind.  If  the  will  does  not  operate  as  a  power  it  has  no 
operation.    The  bill  must  be  dismiwed,  but  without  costs. 


Stuart,  V.C,  June  27,  1866. 

BBOWN  V.  TANNBB. 

14  W.  R.  911;  L.  R.  2  Eq.  806;  14  L.  T.  825:  reversed,  [1868]  E.  B.  A.; 
S7L.  J.  Ch.  928 ;L.  R.  3  Ch,  597;  18  L.  T,  624;  16  W.  R.  882  (L.  JJ.). 

Mortgage  of  ship  and  general  assignment  of  freight — Subsequent  assign- 
ment of  particular  freight — NoUce. 

Shipping.  A.  IX. — The  assignee  of  the  freight  of  a  particular  voyage,  who 
has  given  notice  of  his  security  to  the  charterers,  has  a  better  equity  tluui  a  prior 
registered  mortgagee  of  the  ship,  who  has  taken  a  general  assignment  of  the 
freight  as  additional  security,  but  has  omitted  to  give  notice  thereof 

Semble. — This  is  so  notwithstajiding  the  mortgage  deed  contains  a  recital 
of  the  general  assignment. 

This  bill  was  filed  to  ascertain  the  respective  rights  of  tiie  plaintiff  and 
defendant  to  certain  freight  earned  by  a  vessel  called  the  Pharamond,  under 

the  following  circumstances: — 

The  owner,  John  Hall,  being  indebted  to  the  defendant  Tanner  in  a  sum 
of  2,0001. ,  executed  a  mortgage  of  the  vessel  to  him,  dated  the  25th  September, 
1862,  which  was  duly  registered  on  the  following  day  in  the  form  required  by 
the  Mercantile  Shipping  Acts. 

By  an  indenture  of  the  same  date,  which  indenture  was  recited  in  the  said 
statutory  mortgage,  the  said  John  Hall  executed  a  general  assignment  to  the 
defendants  of  all  policies  effected  on  the  said  vessel,  and  all  freight  earned  or 
to  be  earned  by  her,  as  a  further  security  for  ihe  payment  of  the  said  mortgage 
moneys. 

By  a  charter-party,  dated  the  27th  November,  1863,  the  Pharamond  was 
chartered  from  Hall  by  Messrs.  Philips,  King,  &  Co.,  to  proceed  from  Algoa  Bay 
or  the  Mauritius,  in  pursuance  of  which  she  loaded  at  one  or  both  of  tiie  said 
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ports,  and  airived  in  London  on  the  let  of  September,  1864.  Anterior, 
however,  to  her  arrival,  viz.,  on  the  20th  May.  1864,  a  deed  of  assignment  of 
that  date  was  executed  by  Hall,  by  which  he  assigned  all  the  freight  and 
earnings  of  the  said  vessel  tax  the  said  voyage  to  the  plaintiff  Brown,  as  security 
for  money  owing  upon  certain  overdue  bills  of  exchange. 

On  the  16fch  July,  1864,  Brown's  solicitors  gave  a  written  notice  of  the 
assignment  to  Philips,  King,  &  Co.,  the  charterers.  The  defendant  Tanner 
had  not  given  notice  of  his  separate  security,  he,  as  alleged,  having,  under 
the  circumstances,  no  possible  opportunity  of  doing  so. 

On  the  arrival  of  the  vessel  in  London,  but  not  imtil  her  cargo  had  been 
partially  discharged,  Tanner  entered  into  possession. 

The  freight  in  the  hands  of  the  charterers  being  claimed  by  both  parties, 
the  plaintiff  filed  the  present  bill,  praying  that  his  charge  on  the  said  height 
might  be  declared  to  be  in  priority  over  that  of  the  defendant. 

Malms,  Q.C.,  and  Druce,  for  the  plaintiff. — (1.)  The  defendant  has  clearly 
no  Hen  on  the  freight  unless  he  takes  possession  on  the  completion  of  the 
vessel's  voyage.  This  is  generally  held  to  be  at  some  time  previous  to  breaking 
bulk:  Gardner  v.  Cazenove  (5  W.  R.  196;  1  H.  &  N.  423);  Cato  v.  Irving 
(5  De  G.  &  Sm.  225);  Kerswill  v.  Bishop  (2  C.  &  J.  529).  (2.)  The  plaintiff  is 
an  assignee  of  freight  without  notice  of  any  prior  charge,  and  having  given 
notice  of  his  incumbrance  to  the  charterers,  he  has  a  better  title  than  the 
defendant,  a  previous  assignee  who  has  given  no  notice.  The  only  security  of 
the  defendant,  of  which  l£e  plaintiff  had  notice,  was  the  registered  statutory 
mortgage.  This  had  reference  to  the  ^ip  only,  and  not  to  the  freight.  The 
assignment  of  freight  of  even  data  was  not  registered,  and  the  plaintiff  knew 
nothing  of  it. 

E.  K.  Karalake  for  the  defendant. — The  circumstance  of  my  taking 
possession  or  not  before  breaking  bulk  is  immaterial.  I  have  a  separate 
security  over  the  freight.  [Stuaht,  V.C. — You  need  not  trouble  yourself 
about  that  question.  Your  difficulty  is  as  to  your  having  omitted  to  give 
notice  of  your  separate  security.]  I  am  safe  as  to  that  upon  three  grounds — 
(1.)  It  was  impossible  to  give  notice  at  the  time  of  taking  that  security,  for 
there  was  no  one  to  whom  notice  could  be  given.  The  defendant  could  not  tell 
when  the  vessel  might  be  chartered  or  otherwise,  without  keeping  an  agent 
always  on  board,  which  would  have  been  out  of  the  question.  But  (2)  the 
plaintiff  had  constructive  notice  of  the  defendant's  assignment,  masmuch  as  it 
was  recited  in  the  statutory  mortgage  of  the  ship ;  and  one  having  notice  of  a 
deed  is  held  by  the  rule  of  this  Court  to  have  notice  of  all  to  which  it  refers : 
Hall  V.  Bmith  (14  Ves.  426);  Peto  v.  Hammond  (30  Beav.  496).  (3)  Notice 
was  not  required,  for  until  freight  is  actually  earned,  there  is  only  a  bare 
possibility  of  there  being  anything  upon  which  notice  can  operate.  Even  if  it 
is  morally  certain  that  tiiere  will  be  money  in  the  hands  of  an  agent  in  a  few 
days,  there  is  still,  however,  nothing  upon  which  notice  can  operate  until  the 
money  is  actually  in  the  agent's  hands:  Holt  v.  DewelX  (4  Hare,  446);  Buller 
V.  Plunkett  (9  W.  E.  190;  1  J.  &  H.  441);  Webster  v.  Webster  (10  W.  E.  508; 
31  Beav.  393) ;  Somerset  v.  Cox  (83  Beav.  634). 

Cotton,  for  the  charterers,  took  no  part  in  the  argument. 

Stuart,  V.C,  without  calling  for  a  reply. — I  think  that  the  right  of  the 
mortgagee  as  against  the  right  claimed  by  the  plaintiff  as  assignee  of  the  freight 
of  this  particular  voyage  cannot  prevail.  That  freight  to  be  earned  by  a 
particular  voyage  can  be  assigned,  although  there  is  a  mortgage  covering  the 
whole  of  the  ship  and  freight  generally,  is  beyond  a  doubt.  It  was  so  decided 
in  Lindsay  v.  Qibha  (4  W.  B.  788;  22  Beav.  522).  It  is  of  no  force  to  say  that 
notice  of  the  existing  mortgage  of  the  defendant  cffeci*  the  assignee  of  this 
particular  freight  in  any  degree.  The  collateral  assignment  was  an  assignment 
to  Tanner  of  all  freights  to  be  earned  after  1862.    It  is  impossible  to  say  that 
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such  an  assignment  can  prevail  against  the  assignee  of  the  freight  of  a  particular 
voyage,  when  notice  of  that  assignment  was  given  before  the  mortgagee 
exercised  his  right  to  take  possession.  If  a  mortgagee  does  not  choose  to 
exercise  his  rights  as  mortgagee,  or  as  assignee  of  all  the  freight,  until  after  an 
assignment  of  the  freight  of  a  particular  voyage  has  been  made,  his  right  cannot 
prevail  against  an  assimee  who  has  given  notice.  The  decree  must  be  fat  the 
plaintiffs  with  costs.  The  charterers  will  also  get  their  costs  from  the  plaintiff, 
who  will  recover  them  from  the  defendant.  The  charterers  will  pay  over  the 
freight  after  deducting  all  proper  disbursements. 


Stuart,  V.C,  June  30,  1866. 

HUDSON  t).  BENNETT. 

14  W.  R.  911;  14  L.  T.  698;  12  Jur.  N.S.  519. 

Coata — Infringement  of  trade  mark — Offer  by  defendant  before  the  hearing. 

Costs.  Trade  Mark. — Where  the  plaintiff,  after  obtaining  an  interim 
injunction,  refused  an  offer  of  the  defendants  to  accede  to  an  injunction  in  the 
terms  of  i^e  prayer  of  the  bill,  and  to  pay  the  costs  of  the  suit,  requirinq  to  be 
paid  the  expenses  of  apologetic  advertisements : — Held  thai,  on  proaeoutmg  the 
suit  to  a  hearing,  they  were  not  entitled  to  their  costs. 

The  bill  in  this  case  was  filed  by  the  plaintiffs,  carrying  on  business  as 
bottle  beer  merchants,  under  the  title  of  Dawkes  &  Co.,  against  the  defendant, 
to  restrain  the  infringement  of  their  trade  mark,  and  for  an  account  of  the 
profits,  &c.,  in  the  usual  form.  An  interim  injimction,  dated  9th  November, 
1865,  had  been  granted  by  Vice-Cbanceljor  Wood,  and  the  defendant,  without 
absolutely  admittuig  his  trade  mark  to  be  an  infringement  of  the  pbintiffs,  but, 
as  he  alleged,  to  terminate  the  litigation,  offered  to  consent  to  a  decree  granting 
an  injunction  in  the  terms  of  the  plaintiffs'  prayer  to  the  bill,  and  to  pay  the 
costs  of  the  suit  as  between  solicitor  and  client.  This  offer  did  not  wholly  meet 
the  plaintiffs'  demands,  who  required  an  apologetic  advertisement  to  be  inserted 
in  the  newspapers  at  the  defendant's  expense.  To  this  the  defendant  would 
not  accede,  and  the  plaintiffs  now  brought  the  case  on  for  hearing.  Under 
these  circumstances  the  case  virtually  came  on  a  question  of  costs. 

Molina,  Q.C.,  and  Mackeson,  for  plaintiffs,  argued  that  they  were  entitled 
to  pursue  their  case  to  a  hearing,  the  negotiations  for  a  compromise  having 
gone  off.    They  cited  Burgess  v.  Hately  (26  Beav.  249). 

Bacon,  Q.C.,  and  J.  E.  Woodroffe,  for  defendant,  were  not  called  on. 

Stuart,  V.C. — In  this  case  the  proposal  of  the  defendant  ought,  in  my 
judgment,  to  have  been  agreed  to.  There  seems  to  me  no  excuse  for  the 
refusal  of  the  defendant's  dSer,  and  therefore  each  party  must  bear  their  own 
costs. 
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SMITH  tj.  GREENHILL. 


14  W.  R.  912. 


Will — ConstTuction — Trust  and  trustee — Trusts  by  reference. 

Will. — .4  testatrix,  having  by  her  will  directed  her  trustees  to  stand 
possessed  of  a  fifth  of  her  residuary  estate  upon  trust  for  a  woman  for  life,  and 
after  her  death  upon  trust  for  her  children,  directed  them  to  startd  possessed 
of  three  other  fifth  parts  upon  such  trusts  for  three  other  women  respectively 
as  should  correspond  u^ith  the  trusta  thereinbefore  declared  concerning  the  fifth 
part  or  share  of  the  first-mentioned  woman: — Held,  that  the  three  women  took 
only  life  interests,  with  remainder  to  their  respective  children,  in  the  same 
manner  as  the  first-mentioned  woman  and  her  children  took. 

This  was  a  common  administration  suit,  and  it  came  on  now  on  further 
consideration. 

The  testetrix  in  the  cause,  Elizabeth  H.  Eykyn,  by  her  will  dated 
13th  March,  1863,  devised  and  bequeathed  all  her  real  and  personal  estate  to 
trustees  in  trust  to  sell  and  invest,  and  to  stand  possessed  of  the  investments, 
as  to  one-fifth  part  thereof  to  pay  the  interest,  &c.,  to  Susan  Bishop  for  her 
separate  use  for  life,  and  after  her  death  to  stand  possessed  of  the  said  fifth 
pioi)  upon  certain  tousts  in  favotu:  of  her  children.  As  to  another  fifth  part, 
tile  testatrix  directed  her  trustees  to  stand  possessed  thereof  "  upon  such  trusts 
for  Elizabeth  Greenhill  as  should  correspond  with  the  trusts  thereinbefore 
declared  concerning  the  fifth  part  or  share  of  the  said  Susan  Bishop."  Similar 
trusts  were  declared  concerning  two  other  fifth  parts  in  favour  of  Charlotte 
Bennett  and  Annie  Falls. 

The  question  before  the  Court  was  as  to  the  extent  of  the  interest  of 
Elizabeth  Greenhill,  Charlotte  Bennett,  and  Annie  Falls,  in  the  fifths  in 
which  they  were  respectively  interested;  that  is  to  say,  whether  (1)  each  of 
them  took  a  fifth  absolutely,  or  (2)  merely  a  life  interest  for  her  separate  use, 
with  remainder  to  her  children  upon  the  trusts  declared  in  favour  of 
Susan  Bishop's  children. 

Hinde  Palmer,  Q.C.,  and  Lewin,  in  support  of  the  latter  view,  cited  the 
following  cases:  Milsom  v.  Awdry  (5  Yes.  465);  Ross  v.  Ross  (2  Coll.  269); 
Qoodman  v.  Ooodman  (1  B.  &  S.  696). 

Rolt,  Q.C.,  Willcoch,  Q.C,  W.  M.  James,  Q.C.,  Surrage,  Bedwell,  Begg, 
and  Simmons,  also  appeared. 

Wood,  V.C,  said  that  if  authority  was  necessary  in  support  of  the  view 
that  these  ladies  were  entitled  only  to  life  estates,  and  that  their  children  would 
receive  the  same  benefits  under  the  will  as  were  given  to  Mrs.  Bishop's 
children,  the  cases  cited  were  amply  sufficient.  Even  without  authority, 
however,  he  should  have  taken  that  view. 

The  following  declaration  would  be  made : — Declare  that,  according  to 
the  true  construction  of  the  testatrix's  will,  the  several  parts  or  shares  which 
are  given  by  her  upon  such  trusts  for  Elizabeth  GreenhiU,  Charlotte  Bennett, 
and  Annie  Falls  respectively  as  shall  correspond  with  the  trusts  by  the  will 
declared  of  the  fifth  part  or  share  of  Susan  Bishop,  are  subject  to  the  same 
limitations  for  their  respective  benefit  for  life,  and  for  that  of  their  children 
in  remainder,  as  are  declared  of  the  said  share  of  the  said  Susan  Bishop. 
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Wood,  V.C,  June  28,  29,  1866. 


SABLICICH  t).  RUSSELL. 


U  W.  B.  913;  L.  B.  2  Eq.  441. 


Interpleader — Proceedings  against  ship — Captain. 

Inteepleader. — Where  proceedings  have  been  commenced  by  different 
persona  against  a  ship,  a  court  of  equity  will  not  interfere  at  the  suit  of  the 
captain.    Proceedings  against  the  ship  affect  the  owners,  and  not  the  captain. 

This  was  an  interpleader  suit.  The  plaintiff  was  captain  of  a  vessel  which 
had  brought  over  consignments  of  oil  cake  in  barrels.  Some  of  the  distinguish- 
ing marks  or  labels  having  been  lost,  270  of  these  barrels  were  claimed  by 
both  defendants.  Plaintiffs  had  parted  with  some  of  them  to  each  of  the 
defendants,  but  asserted  that  they  were  obtained  from  him  by  fraud.  The 
ship  had  been  arrested  by  order  of  the  Admiralty  Court,  at  the  suits  of  the 
two  present  defendants,  and  had  since  been  released  on  bail.  The  bill  asked 
tha6  the  defendants  might  interplead,  alleging  that  the  defendants  threatened 
and  intended  further  proceedings  against  the  plaintiff. 

C.  Hall,  for  the  plaintiff,  moved  to  restrain  further  proceedings  against  him. 

Bolt,  Q.C.,  and  E.  K.  Karalake,  for  the  defendant  Gilbert. — This  is  not  a 
case  for  interpleader.  The  suit  jn  the  Admiralty  Court  is  in  rem  against  the 
ship,  not  against  the  captain,  who  cannot  be  damnified.  The  plaintiff  has 
caused  the  embarrassment.    He  will  not  be  his  vexatus. 

Dickinson,  for  defendant  BuBsell,  also  contended  that  this  was  not  a  case 
for  interpleader.  The  plaintiff  had  voluntarily  parted  with  a  portion  of  the 
goods. 

C.  Hall  in  reply. — Although  the  suit  in  the  Admiralty  Court  is  against  the 
ship,  still,  where  is  a  dispute  between  third  parties,  the  proper  proceeding  is 
to  file  a  bill  of  interpleader.  These  proceedings  in  the  Admiralty  will  not 
determine  the  rights  between  the  parties.  I  am  a  stakeholder  and  innocent, 
and  therefore  entitled  to  be  protected. 

Wood,  V.C,  said  that  he  had  no  right  to  interfere  with  the  proceedings 
in  the  Admiralty  Court.  As  far  as  they  have  gone  at  present  they  were  only 
against  the  ship,  not  against  the  master;  the  real  defendants  were  the  owners. 
The  proceeds,  the  value,  of  the  ship  were  liable,  therefore  the  loss  would  fall 
on  the  owners,  not  on  the  captain.  It  would  seem  that  the  whole  right  could 
be  tried  in  the  Admiralty  Court,  and  very  advantageously.  However,  he  did 
not  pursue  that  inquiry  further,  as  the  present  proceedings  were  against  the 
ship.  Mr.  HaU  asked  to  be  protected  against  tiie  possibility  of  an  action 
against  the  captain  himself.  The  difficulty  was  whether  this  was  a  case  for 
interpleader.  It  could  not  be  said  to  be  a  clear  and  neat  case  of  accident. 
The  captain  had  allowed  one  party  to  have  forty  casks,  and  the  other  to  have 
nine.  This  was  a  sort  of  acknowledgment  of  title.  Hussell  might  say  the 
mistake  in  the  marks  was  the  captain's  fault,  for  the  captain  ought  to  have 
taken  more  care.  He  might  be  liable  to  damages  for  non-delivery.  His 
Honour  doubted  whether  at  the  hearing  this  might  not  turn  out  to  be  no  case 
of  interpleader.    The  motion  must  be  refused  with  costs. 
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June  15, 16,  19,  22,  26,  July  3,  4,  1866,  May  11,  1866. 

EAMSDEN  V.  DYSON. 

14  W.  B.  926;  L.  E.  1  H.L.  129;  12  Jur.  N.S.  506. 

Distinguished,  BankaH  v.  Tennant,  [1870]  E.  E.  A.;  39  L.  J.  Ch.  809; 
L.  B.  10  Eq.  141;  23  L.  T.  187;  18  W.  R.  689  (V.C.).  Adopted,  PUmmer 
V.  Wellington  Corporation,  [1884]  E.  B.  A.;  53  L.  J.  P.O.  105;  9  App.  Cas. 
699;  51  L.  T.  475;  49  J.  P.  116  (P.C).  Distinguished,  Weller  v.  Stone, 
[1885]  E.  E.  A.;  54  L.  J.  Ch.  497;  53  L.  T.  361;  33  W.  R.  421  (C.  A.). 
Adopted,  McManus  v.  Cooke,  [1887]  E.  B.  A. ;  56  L.  J.  Ch.  662  ;  35  Ch.  D. 
681;  56  L.  T.  900  ;  35  W.  E.  754  (Ch.  D.).  Beferred  to,  Proctor  v.  Bennis^ 
[1888]  E.  E.  A.;  57  L.  J.  Ch.  11;  36  Ch.  D.  740;  57  L.  T.  662  ;  36  W.  R. 
456  (C.  A.J;  In  re  Clarke,  1889,  60  L.  T.  335  (Q.B.  D.).  Referred  to, 
Wimbledon  k  Putney  Commons  Conservators  v.  Nicol,  1894,  10  T.  L.  E.  247 
(K.B.  D.) ;  Lola  Bent  Ram  v.  Kundan  Lall,  1899,  26  L.  R.  Ind.  App.  58 
(P.O.);  Ahmad  Yar  Khan  v.  Secretary  of  State  for  India.  1901,  28  L.  R. 
Ind.  App.  211  (P.C).  Referred  to,  Cloutte  v.  Storey,  [1911]  B.  R.  A.; 
80  L.  J.  Ch.  193;  [1911]  1  Ch.  18;  103  L.  T.  617  (C.  A.).  Considered. 
Ramaden  v.  Inland  Revenue  Commiasionera,  [1918]  E.  R.  A.;  82 
L.  J.  K.B.  1290;  [1913]  3  K.B.  580  n.;  109  L.  T.  106  (K.B.  D.). 

Landlord  and  tenant — Tenant-right — Estate  at  will — Building  lease — 
Parol  representations  of  landlord  —  Expenditure  by  tenant  —  Usage  of  the 
estate. 

Waiver  and  Acquiesoenob. — In  1844  J.  T.  wished  to  build  a  house,  dc., 
upon  a  piece  of  land  then  belonging  to  Sir  J.  R,,  the  grandfather  of  the 
appellant,  in  fee.  The  land  was  allotted  to  him,  and  a  certain  ground-rent 
vat  agreed  upon,  but  no  lease  or  agreement  for  a  lease  was  executed,  according 
to  a  usage  which  prevailed  in  the  R.  estates,  by  which  persons,  without  having 
leases  granted  to  them,  but  upon  an  understanding  that  leases  for  sixty  years, 
renewable  every  twenty  years,  would  be  granted  to  such  persons  whenever 
tXey  should  require  such  leases,  were  allowed  to  build  on  the  said  eaiatea. 
Relying  on  this  usage,  and  the  aasurances  and  promises  of  the  duly  authorised 
agents  of  the  R.  estates  that  he  could  have  such  lease  whenever  he  pleased, 
and  that  so  long  as  he  paid  his  ground-rent  he  was  as  safe  without  a  lease 
at  with  one,  as  he  would  never  be  disturbed  in  his  possession,  J.  T.,  under 
tte  superintendence  of  these  agents,  expended  large  sums  of  money  in  erecting 
fndldings  on  the  land  aUotted  to  him,  and  continued  to  pay  the  annual  ground- 
rent,  as  agreed  upon: — Held  (Lord  Kingsdown  dissentiente),  reversing  the 
decision  of  the  Court  below,  that  J.  T.  was  not  entitled  to  such  lease,  and 
that  the  tenancy  so  created  was  at  most  a  tenancy  from  year  to  year,  which 
mght  be  determined  in  the  usual  way. 

Per  the  Lord  Chancellor. — //  a  stranger  begins  to  build  on  my  land 
supposing  it  to  be  his  own,  and  I,  perceiving  his  mistake,  abstain  from  setting 
kim  right,  and  leave  him  to  persevere  in  his  error,  a  court  of  equity  will  not 
allow  me  afterwards  to  assert  my  title  to  the  land  on  which  he  had  expended 
money  on  the  supposition  that  the  land  was  his  oivji.  But  to  raise  such  an 
equity  two  things  are  required — Hrst,  that  the  person  expending  the  money 
should  suppose  himself  to  be  building  on  his  own  land;  and,  secondly,  that 
the  real  ovmer,  at  the  time  of  the  expenditure,  knows  that  the  land  belonga 
to  him,  and  not  to  the  person  expending  the  money  in  the  belief  that  he  ia 
owner.  For  if  a  stranger  builds  on  my  land  knowing  it  to  be  mine,  there  ia 
no  principle  of  equity  which  would  prevent  my  claiming  the  land,  with  the 
benefit  of  all  the  expenditure  made  on  it.    It  followa,  aa  a  corrollary  from 
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these  principles — or  perhaps  it  would  he  more  accurate  to  say  it  forms  part 
of  them — that  if  my  tenant  builds  on  land  which  he  holds  under  me,  he  does 
not  thereby,  in  the  absence  of  special  circumstances,  acquire  any  right  to 
prevent  me  from  taking  possession  of  the  land  and  buildings  when  the  tenancy 
has  determined.  He  knew  the  extent  of  his  interest,  and  it  was  kia  folly  to 
expend  money  upon  a  title  which  he  knew  would  or  might  soon  come  to  an  end. 

If  any  one  makes  an  assurance  to  another,  with  or  without  consideration ^ 
that  he  tviU  do,  or  will  abstain  from  doing,  a  particular  act,  but  refuses  to 
bind  himself,  and  says  that  for  the  performance  of  what  he  has  promised 
the  person  to  whom  the  promise  has  been  made  must  rely  on  the  honour  of 
the  person  who  has  made  it;  this  excludes  the  jurisdiction  of  courts  of  equity 
no  Uss  than  that  of  courts  of  law. 

This  was  an  appeal  from  a  decree  made  in  a  cause  of  Thornton  v. 
Barnsden  by  his  Honoiir  Vice-Chancellor  Sir  J.  Stuart,  dated  the  2nd  March, 
1864,  upon  a  question  as  to  the  right  of  Joseph  Thornton,  the  plaintiff  in  that 
suit,  as  against  the  appellants,  the  defendants  in  that  suit,  to  have  a  lease 
granted  to  him  of  two  several  properties,  part  of  the  Barnsden  estates, 
being  a  dwelling-house  and  outbuildings,  Ac,  at  Paddock,  in  the  parish 
of  Huddersfield,  for  a  term  of  sixty  years,  renewable  every  twenty  years, 
according  to  the  system  of  tenxire  called  and  known  as  ' '  tenant-right 
tenure,"  or  "  at  will  "  for  many  years  past  established,  and  known  in  Hudders- 
field and  the  neighbourhood,  being  a  system  of  erecting  buildings  upon  the 
Barnsden  estates  by  person  without  having  leases  granted  to  them,  but  upon 
the  understanding  that  leases  for  sixty  years,  renewable  every  twenty  years, 
would  be  granted  to  such  persons  when  they  required  such  leases.  PromiBes 
and  assurances  were  made  to  Joseph  Thornton  by  the  agents  of  the  Bamsden 
estates  that  he  oould  have  such  a  lease  as  above  described  whenever  he 
required  it,  and  on  the  faith  of  those  statements  Thornton  erected  buildings, 
Ac,  under  the  superintendence  of  those  agents.  The  learned  Vice-Chancellor 
made  a  decree  declaring  that  Thornton  was  entitled  to  have  such  a  lease 
granted  to  him,  and  against  this  decree  the  present  appeal  was  brought. 

On  the  19th  of  May,  1864,  after  the  said  decree,  Thornton  was  duly 
adjudged  a  bankrupt,  and  the  respondents,  John  Buckley  and  James  Bates 
were  duly  appointed  assignees  of  his  estate  and  effects  on  the  8th  of  June, 
1864.  The  respondent  Lee  Dyson  was  a  mortgagee  of  the  two  properties 
under  Thornton. 

The  facts  of  the  case,  together  with  the  arguments  of  counsel,  and  the 
authorities  cited  on  both  sides,  are  fully  stated  in  the  report  of  the  case  of 
Thornton  v.  Barnsden,  in  the  Court  below  (12  W.  R.  850),  and  are  besides 
carefully  embodied  in  the  judgment  of  the  Lord  Chancellor. 

Sir  B.  Palmer,  A.Q.,  Bacon,  Q.C.,  and  Chapman  Barber  for  the 
appellants. 

Malins,  Q.C.,  Daniell,  Q.C.,  and  Maiden  for  the  respondents. 

May  11. — Lord  Cranworth,  C. — This  was  an  appeal  from  a  decree  of 
Vice-Chancellor  Stuart,  bearing  date  the  2nd  of  March,  1864,  whereby  it  was 
declared  that  the  plaintiff  Joseph  Thornton,  was  entilied  to  have  a  lease  or 
leases  granted  to  him  of  two  properties  at  Paddock,  in  the  pleadings  of  the 
cause  mentioned  at  a  ground-rent  or  ground-rents  double  the  amount  of  the 
rent  then  payable  for  the  same  respectively,  renewable  at  the  times  and  on 
the  terms  therein  mentioned,  and  it  was  ordered  that  the  appellant  Sir  John 
William  Bamsden,  should  grant  to  the  said  plaintiff  such  lease  or  leases 
accordingly. 

The  bill,  which  was  filed  by  Joseph  Thornton  and  by  the  respondent 
Dyson  claimmg  as  an  incumbrancer  under  him,  stated  the  circumstances  in 
which  Thornton  had  become  possessed  of  the  land  in  question,  and  which 
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thej  contended  entitled  them  on  general  principles  of  equity  to  claim  from 
the  appellant,  Sir  John  William  Bamsden,  a  lease  or  leases,  the  particular 
terms  of  which  I  will  not  at  present  refer  to.  The  plaintiffs  did  not  allege 
that  there  was  any  oontraot  written  or  verbal  for  granting  any  such  lease,  nor 
was  relief  asked  or  given  on  the  ground  of  specific  performance  of  a  contract. 
But  His  Honour  thought  that  though  there  was  no  contract,  and  so  that  no 
case  was  made  for  specific  performance,  yet  on  general  principles  of  equity 
the  plaintiff's  were  entitled  to  the  relief  which  they  asked,  and  he  made  a 
decree  accordingly. 

The  property  in  question  coneists  of  a  house  and  out- buildings,  forming 
part  of  the  town  of  Huddersfield,  or  its  Buburbs.  The  late  Sir  John  Bamsden, 
the  grandfather  of  the  appellant  Sir  John  William  Bamsden,  was  in,  and  prior 
to,  tiie  year  1780,  seised  in  fee-simple  of  a  large  tract  of  land,  which  has  since 
that  time  been  built  upon,  and  which  now  forms  a  large  part  of  the  town  of 
HuddersSeld. 

John  Charles  Ramaden,  the  eldest  son  of  Sir  John,  died  in  his  father's 
lifetime,  leaving  the  appellant.  Sir  John  William  Bamsden,  his  only  son  and 
heir-at-law,  and  Sir  John  himself  died  in  1839,  leaving  tiie  said  appellant, 
his  grandson,  then  only  eight  years  of  age. 

Sir  John,  by  his  will  dated  in  1838,  and  made  after  the  death  of  his  son, 
John  Charles  Bamsden,  devised  all  bis  estates,  except  certain  estates  which 
had  been  settled  on  the  marriage  of  his  said  son,  but  which  excepted  estates 
do  not  include  any  part  of  the  property  in  question  in  this  cause,  to  the  use 
{subject  to  several  charges  and  trust  terms)  of  his  grandson  the  appellant  for 
life,  with  remainder  to  his  first  and  other  sons  in  tail  male.  There  were 
leasing  powers  in  the  will  to  which  I  need  not  at  present  advert.  Sir  John 
resided  at  Byram,  about  thirty  miles  from  Huddersfield,  which  latter  place 
he  rarely  visited.  He  confided  the  management  of  that  property  to  his 
steward  or  agent  Mr.  John  Bower,  who  resided  at  or  near  Byram,  but  who 
was  accustomed  to  visit  Huddersfield  twice  a-year  at  audits,  iar  the  purpose 
of  receiving  the  rents  and  looking  over  the  property. 

The  mode  in  which  this  Huddersfield  property  was  managed  was  peculiar. 
A  book  or  roll  was  kept  of  the  tenants,  and  as  the  town  became  extended, 
any  person  desiring  to  take  land  for  the  purpose  of  building  a  house  used  to 
apply  to  the  agents  of  Sir  John  for  the  land  he  wanted.  This  was  then  marked 
out  for  him,  he  erected  his  buildings,  the  ground  rent  was  fixed,  and  his  name 
was  afterwards  entered  on  the  roll  as  a  tenant,  and  he  paid  his  rent  at  the 
usual  day  or  days  of  audit.  If  he  wished  to  sell  his  house  he  and  the 
purchaser  used  to  attend  on  the  agent  and  surrender,  or  purport  to  surrender, 
his  property  into  the  hands  of  Sir  John,  and  the  name  of  the  purchaser  was 
substituted  for  that  of  the  original  tenant.  The  same  course  was  followed 
on  a  mortgage,  only  that  in  that  case  both  names,  that  of  the  mortgagor  and 
mortgagee,  were  entered  as  tenants  on  the  tenants  on  the  tenant  roll.  In  the 
event  of  death  the  name  of  the  legatee  or  next  of  kin  was  substituted  for  that 
of  the  deceased.  Persons  thus  holding  land  were  popularly  described  as 
holding  by  tenant-right.  But  besides  these  tenants  by  tenant-right  there  were 
other  tenants  who  obtained  regular  leases,  and  the  universal,  or  nearly 
universal,  form  of  lease  was  a  lease  for  sixty  years,  renewable  for  ever  at  the 
end  of  every  twenty  or  forty  years,  on  payment  of  a  stipulated  fine.  These 
tenants  holding  by  lease  were  entered  on  the  same  tenant  roll  as  the  tenants 
by  tenant-right,  but  a  memorandum  was  made  against  their  names,  signifying 
that  they  held  by  lease,  and  the  rent  at  which  they  held  was  always  at  a 
considerably  higher  rate  than  that  at  which  the  other  tenants  held. 

The  plaintiff  Thornton  took  the  two  pieces  of  land,  the  subject  of  this 
suit,  on  the  tenant-right  tenure,  the  one  in  the  year  1837,  in  the  lifetime  of 
Sir  John,  the  other  in  the  year  1845,  after  his  death.  The  circumstances 
connected  with  his  taking  the  land  in  1837  are  thus  stated  by  him  in  the  bill. 
He  says  that  in  the  year  1837,  being  desirous  of  erecting  a  dwelling-house 
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on  a  piece  of  high  ground  at  Paddock,  part  of  the  Huddersfield  property, 
devised  by  the  will  of  Sir  John,  he  applied  to  Mr.  Joseph  Brook  {whom  he 
describes  as  one  of  the  duly  authorized  agents  of  Sir  John,  with  respect  to 
the  management  and  letting  of  the  Bamsden  estates,  and  as  transacting  all 
the  business  relating  thereto  in  the  absence  of  Mr.  Bower),  and  stated  to  him 
his  desire  to  become  tenant  of  the  piece  of  ground  in  question,  as  he  wished 
to  erect  a  dwelling-house  thereon  for  himself.  Bro(^,  he  says,  informed 
Bower  of  what  had  thus  passed,  and  Bower,  having  afterwards  come  over  to 
Huddersfield  to  an  audit,  went  with  Thornton  to  Paddock,  accompanied  by 
Thomas  Brook,  a  son  of  Joseph  Brook,  who  was  then  about  nineteen  years 
of  age,  and  who  acted  for  his  father.  The  bill  then  states  that  Thornton 
pointed  out  to  Bower  the  land  he  wished  to  have  for  his  house,  and  that  Bower 
assented  to  the  application,  saying  that  he  would  leave  to  Joseph  Brook  the 
staking  out  of  the  exact  quantity  of  land  to  be  taken.  The  precise  quantity 
of  land  was  afterwards  agreed  on  between  Thornton  and  Joseph  Brook,  and 
the  ground  rent  was  fixed  by  Brook  at  an  annual  sum  of  41.  Thornton  then 
built  his  house,  and  has  ever  since  paid  the  reserved  rent  of  41.  per  annum. 

The  bill  then  alleges  that  while  the  building  of  the  house  was  in  progress, 
and  when  it  was  nearly  completed,  Joseph  Brook,  accompanied  by  Thornton 
and  his  father,  came  on  to  the  land,  and  on  that  occasion  Thornton  consulted 
Joseph  Brook  as  to  the  prudence  of  his  taking  a  lease  of  the  land  and  buildings, 
when  Joseph  Brook  stated  it  would  be  folly  in  him  to  take  a  lease,  that  he  was 
equally  safe  without  one,  and  that  he  could  get  a  lease  whenever  he  wanted 
it,  the  lease  referred  to  being,  as  Thornton  alleges,  a  lease  for  sixty  years, 
renewable  every  twenty  years,  on  payment  of  two  years*  ground-rent  as  a  fine, 
no  other  lease  then  existing  or  being  then  known  on  the  Bamsden  estates,  at 
Huddersfield.  No  paper  or  document  was  signed  by  Thornton,  and  be  alleges 
that  he  took  the  land  relying  on  what  had  been  said  by  Joseph  Brook,  and  on 
the  belief  universally  entertained  at  Huddersfield,  and  encouraged  by  Sir  John 
and  his  agents  that  he  could  have  a  lease  of  it  for  sixty  years,  renewable  every 
twenty  years,  whenever  he  might  think  fit,  and  that  he  would  never  be 
disturbed  so  long  as  he  paid  his  41.  ground-rent,  and  in  the  knowledge  that 
very  many  other  persons  who  had  taken  plots  of  land  and  built  on  them  (m 
the  same  belief  and  assurance  had,  on  application,  had  leases  granted  to  them 
for  sixty  years,  renewable  every  twenty  years. 

The  book  or  roll  of  the  tenants  of  the  Huddersfield  property  was  kept  at 
Longley  Hall,  an  old  mansion-house,  situate  on  part  of  the  property ;  and  the 
bill  alleges  that,  after  Thornton  had  taken  the  piece  of  land  in  question,  he 
was  entered  in  that  book  as  the  tenant  thereof,  at  a  yearly  ground-rent  of  41. 

Mr.  Bower  died  in  the  month  of  May,  1844,  and  on  his  death  the  trustees 
of  the  will  of  Sir  John  appointed  Mr.  George  Loch,  now  one  of  Her  Majesty's 
counsel,  to  succeed  him  as  auditor  and  manager  of  the  estates,  and  as  he 
resided  at  a  distance  he  appointed  Mr.  Alexander  Hatliom  to  be  the  resident 
agent,  subject  to  his  control  and  superintendence.  Alexander  Hathorn  resided 
at  Longley  Hall. 

In  this  state  of  things  the  bill  alleges  that  Thornton,  finding  himself,  in 
the  year  1845,  inconvenienced  for  want  of  out-door  offices,  applied  to  Hathorn 
for  a  further  piece  of  ground,  and  that  the  same  was  accordingly  measured 
out  for  him  by  two  persons  acting  under  the  said  Thomas  Brook,  who  had 
survived  his  father  Joseph  Brook,  and  was  then  one  of  the  authorized 
surveyors  of  the  Kamsden  estates;  that  he,  Thornton,  then  erected  thereon, 
under  the  superintendence  of  Hathorn,  the  additional  buildings  which  he 
wanted,  and  that  after  he  had  done  so  he  received  from  Hathorn  a  letter, 
partly  printed  and  partly  written,  fixing  the  ground  rent  for  this  additional 
land  at  11.  Os.  6d.  per  annum,  which  additional  rent  has  been  ever  since 
regularly  paid.  The  bill  alleges  that  the  money  expended  in  building  on  the 
two  pieces  of  land  amounted  to  at  least  1,850^ 

On  oocaaioD  of  the  first  hiring,  in  1837,  no  paper  was  signed  by  Thornton, 
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but  on  applying  at  Longley  Hall,  for  the  second  piece  of  land,  a  paper 
containing  a  fonn  of  application  was  put  before  him  for  his  signature  as 
follom: — 

"  Huddergfield,  16th  June,  1845. 

"  Gentlemen, — I  beg  to  make  application  to  you  for  a  plot  of  ground, 
situate  at  Paddock,  Huddersfield,  on  which  I  am  desirous  of  building  a  mistal 
and  other  outbuildings,  and  which  I  am  willing  to  hold  under  you  as  tenant- 
at-will,  at  such  rent  as  you  may  think  proper  to  fix. 

"  I  am,  gentlemen,  your  most  obedient  servant, 

"  To  the  trustees  and  guardians  of  Sir  John  William  Eamsden,  Baronet." 

This  he  signed,  but,  as  he  says,  without  considering  its  purport  or  effect, 
without  being  furnished  with  a  copy,  and  without  having  had  it  explained  to 
him,  in  the  beUef  that  it  was  a  mere  matter  of  course,  and  in  the  lirm  persua- 
sion that  he  was  to  hold  this  second  piece  of  land  on  precisely  the  same  terms 
as  to  not  being  disturbed  in  the  possession,  and  as  to  a  sixty  years'  lease  as 
those  on  which  he  held  the  other  land. 

These  are  the  circumstances  in  which  Thornton  alleges  that  he  became 
a  tenant,  first  of  Sir  John  Bamsden  and  afterwards  of  his  devisees;  and  there 
can  be  no  doubt  that  he  thereby  became  at  law  a  mere  tenant  from  year  to 
year.  As  to  the  first  piece  of  land,  on  which  he  erected  the  principal 
buildings,  he  took  it  from  Bower,  as  agent  of  Sir  John  Bamsden,  at  an  agreed 
annual  rent  of  41.,  but  without  any  stipulation  as  to  the  term  for  which  he 
was  to  hold  it.  As  to  the  second,  he  took  it  on  written  application  that  it 
might  be  demised  to  him  as  tenant  at  will.  He  paid  for  several  years  the 
rent  of  both  pieces  of  land,  and  so  had,  at  least,  a  tenancy  from  year  to  year. 
Notices  to  determine  these  tenancies  were  given  by  the  appellant,  Sir  John 
William  Bamsden,  and  ejectments  were  brought  to  recover  possession.  There 
being  no  legal  defence  to  these  actions,  the  present  bill  was  filed  by  Thornton 
and  by  Dyson,  who  claimed  as  mortgagee  under  him,  on  the  ground  that 
Thornton,  though  at  law  a  mere  tenant  at  will,  had  an  equitable  right  to  a 
lease  for  sixty  years,  with  a  covenant  for  perpetual  renewal  on  payment  of 
certain  periodical  fines.  Whether  he  has  established  this  right  is  the  question 
raised  in  the  cause.  The  Vice-Chancellor  wag  of  opinion  that  he  has,  and  so 
decreed  accordingly. 

It  will  be  convenient  to  consider  the  case  first  as  to  the  land  taken  in 
1837,  in  the  lifetime  of  Sir  John.  The  decree  proceeds  on  the  ground  that  it 
would  have  been  a  fraud  in  Sir  John  to  have  refused  to  grant  the  lease 
demanded,  and  so  that  his  grandson,  the  appellant,  deriving  title  only  as  a 
volunteer  through  his  will,  is  bound  to  do  what  it  would  have  been  a  fraud 
in  his  grandfather  not  to  have  done. 

It  may  be  well  to  consider  shortly  what  the  principles  of  equity  on  this 
subject  are.  If  a  stranger  begins  to  build  on  my  land,  supposing  it  to  be  his 
own,  and  I,  perceiving  his  mistake,  abstain  from  setting  him  right,  and  leave 
him  to  persevere  in  his  error,  a  Court  of  Equity  will  not  allow  me  afterwarda 
to  assert  my  title  to  the  land  on  which  he  had  expended  money  on  the  suppo- 
sition that  the  land  was  his  own.  It  considers  that  when  I  saw  the  mistake 
into  which  he  had  fallen,  it  was  my  duty  to  be  active,  and  to  state  my  adverse 
title,  and  that  it  would  be  dishonest  in  me  to  remain  wilfully  passive  on  such 
an  occasion,  in  order  afterwards  to  profit  by  the  mistake  which  I  might  have 
prevented.  But  it  will  be  observed  that  to  raise  such  an  equity  two  things 
are  required — first,  that  the  person  expending  the  money  should  suppose 
himself  to  be  buildiing  on  his  own  land,  and,  secondly,  that  the  real  owner 
at  the  time  of  the  expenditure  should  know  that  the  land  belongs  to  him,  and 
not  to  the  person  expending  the  money  in  the  belief  that  he  is  the  owner. 
For  if  a  stranger  builds  on  my  land,  knowing  it  to  be  mine,  there  is  no  principle 
of  equity  which  would  prevent  my  claiming  the  land,  with  the  benefit  of  all 
the  expenditure  made  on  it.  There  would  be  nothing  in  my  conduct  active 
or  passive,  making  it  inequitable  in  me  to  araert  my  legal  rights.    It  follows 
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as  a  corrollary  from  these,  or  perhaps  it  would  be  more  accurate  to  say  it 
forms  part  of  them,  that  if  my  tenant  builds  on  land  which  he  holds  under 
me,  he  does  not  thereby,  in  the  absence  of  special  circumstances,  acquire  any 
right  to  prevent  me  from  taking  possession  of  the  lands  and  buildings  when 
the  tenancy  has  determined.  He  knew  the  extent  of  his  uiterest  and  it  was 
hia  foUy  to  expend  money  upon  a  title  which  he  knew  would,  or  might,  soon 
come  to  an  end. 

The  appellants  contend  that  it  is  within  this  principle  that  Thornton  is 
brought.  He  acquired,  they  say,  possession  of  the  land  in  question  as  mere 
tenant  at  will,  or  from  year  to  year,  to  Sir  John,  and  if  on  that  infirm  title 
he  thought  fit  to  expend  a  large  sum  in  building,  there  is  no  principle  of  equity 
which  prevents  Sir  John  or  his  devisees  from  assertirig  their  legal  rights  by 
determining  the  tenancy,  and  so  obtaining  the  benefit  of  his  expenditure. 

The  present  bill  was  filed,  not  controverting  this  general  principle,  but 
contending  that  there  were  special  circumstances  raising  an  equity  in  favour 
of  the  tenant,  arising  out  of  a  long  uniform  course  of  dealing  adopted  on  the 
Huddersfield  estates,  whereby  persons  taking  land,  though  only  as  legal 
tenants  at  will,  or  from  year  to  year,  were  led  by  Sir  John  to  suppose,  and  did 
suppose,  that  they  acquired  a  right  when  they  had  built  on  the  land  to  hold 
it  for  an  indefinite  time  without  disturbance,  and  to  become  at  any  time  they 
might  think  fit  lessees  for  sixty  years,  with  a  right  to  perpetual  renewal  at 
the  expiratitm  of  every  twenty  or  forty  years,  on  certain  well-imderstood  terms. 

His  Honour  the  Vice-ChanceUor  thought  that  such  a  state  of  facts  was 
established;  that  Thornton,  when  he  laid  out  his  money  in  building  his  house, 
did  so  in  the  belief  created  or  encouraged  by  Sir  John,  that  he  was  at  any 
time  entitled  to  call  for  such  a  lease  as  he  claimed,  and  that  Sir  John  knew 
that  he  believed  this  to  be  his  right,  but  nevertheless  allowed  him  to  proceed. 
His  Honour,  I  presume,  considered  this  to  be  in  principle  the  same  thing  as 
when  the  owner  of  land  sees  another  building  on  it  in  the  mistaken  belief  that 
it  is  his  own.  If  in  that  case  equity  would  not  allow  the  owner  to  lie  by  and 
profit  by  expenditxu'e  made  by  anotiier  in  the  erroneous  supposition  that  the 
land  on  which  it  was  made  was  his  own,  so  neither  would  it  be  just  to  allow 
a  landlord,  knowing  that  his  tenant  was  building,  on  the  notion,  however 
mistaken,  that  he  had  rights  beyond  those  of  a  mere  tenant  from  year  to  year, 
to  profit  by  expenditure  made  in  consequence  of  that  mistake.  There  is  great 
force  in  this  reasoning;  and  if  I  had  come  to  the  conclusion  that  Thornton, 
when  he  erected  his  buildings  in  1837,  did  so  in  the  belief  that  he  had  against 
Sir  John  an  absolute  right  to  the  lease  he  claims,  and  that  Sir  John  knew  that 
he  was  proceeding  on  that  mistaken  notion,  and  did  not  interfere  to  set  him 
right,  I  should  have  been  much  disposed  to  say  that  he  was  entitled  to  the 
relief  he  sought.  But  a  full  consideration  of  the  evidence  has  not  led  me  to  any 
such  conclusion.  It  has  failed  to  satisfy  me,  firat,  that  Thornton  supposed 
that  he  had  against  Sir  John  any  absolute  right  beyond  that  of  a  tenant  from 
year  to  year;  or,  secondly,  that  Sir  John  knew  or  believed  that  Thornton  was 
expending  his  money  in  the  mistaken  belief  that  he  possessed  such  a  right. 

The  case  made  by  the  bill  is,  that  Sir  John  Bamsden,  by  his  agents,  and, 
since  his  death,  his  trustees,  in  order  to  induce  persons  to  build  on  what  was 
called  the  tenant-right  tenure,  informed  applicants  for  building  plots  that  they 
would  be  equally  safe,  and  that  the  rents  would  be  less  in  amount,  without 
a  lease  than  with  it ;  and  further,  that  they  could  have  a  lease  whenever  they 
required  it ;  and  that  by  means  of  this  course  of  dealing  entire  confidence  was 
created  in  the  tenant-right  system,  as  conferring  a  good  title  to  hold  the  land 
80  taken  for  ever,  provided  only  they  paid  their  rent;  and  further,  that  they 
acquired  a  right  to  call  for  a  sixty  years'  renewable  lease  whenever  it  might 
be  desired. 

The  appellant.  Sir  J.  W.  Bamsden,  by  his  answer  admits  the  existence  of 
a  lai^e  class  of  tenants  holdmg  by  what  is  called  the  tenant-right  tenure ;  but 
he  denies  that  it  was  an  incident  of  that  tenure  that  persons  holding  under 
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it  were  more  than  tenants  from  year  to  year,  or  were  entitled  to  call  for  a 
lease.  On  the  contrary,  he  says  that  such  tenants  never  had  any  title,  except 
as  tenants  at  will,  or  tenants  from  year  to  year,  and  that  in  consequence  of 
their  holding  by  this  precarious  tenure,  they  had  their  land  at  a  rent  very 
much  less  than  another  class  of  tenants,  who  took  land  on  sixty  years'  leases, 
renewable  for  ever,  at  the  end  of  twenty  or  forty  years,  on  certain  terms 
stipulated  in  each  particular  case. 

The  parties  in  the  cause  being  thus  at  issue  the  question  is,  what  is  the 
fair  result  of  the  evidence?  Does  it  establish  that  which  the  plaintiffs  were 
bound  to  estabhsh?  Does  it  shew  that  when  Thornton  erected  his  buildings 
in  1837  (with  which  case  alone  we  are  now  dealing)  he  did  so  in  the  belief  that, 
although  he  was  only  at  law  a  tenant  at  will,  yet  he  had  a  right  to  hold  his 
land  to  him  and  his  personal  representatives  for  ever,  so  long  as  he  duly  paid 
his  rent;  and,  further,  that  he  had  a  right  to  call  fen*  a  sixty  years'  lease, 
renewable  for  ever,  whenever  he  should  be  minded  so  to  do?  And  does  it 
shew  further  that  Sir  John  knew  that  he  was  laying  out  his  money  in  that 
belief? 

In  support  of  their  case  the  plaintiffs  offered,  in  the  first  place,  the 
evidence  of  about  250  persons  holding  land  in  Huddersfield  by  the  tenant-right 
tenure,  and  they  say  that  the  bill  correctly  represents  the  tenant-right  tenure 
as  established  at  Huddersfield  by  Sir  John  and  his  representatives,  on  the 
faith  of  which  they  acquire  and  hold  their  properties,  and  that  they  never 
heard  it  questioned  before  the  proceedings  were  set  on  foot  by  the  appellant, 
which  has  given  rise  to  this  present  suit. 

None  of  these  witnesses  state  when  it  was  that  they  became  tenants  imder 
what  they  call  the  tenant-right  tenure.  It  would  have  been  material  that 
they  should  have  done  so,  for  as  the  only  question  on  which  this  evidence 
bears  on  this  part  of  the  case,  is  that  relating  to  what  was  the  belief  of 
Th(vnton,  when  he  built  his  house  in  1837,  it  would  have  been  important  for 
him  to  shew  that  the  general  belief  to  which  the  witnesses  refer,  existed  at 
tiiat  time.  It  is  consistent  with  the  evidence  of  these  witnesses,  that  they 
all  acquired  their  interests  after  the  death  of  Sir  John,  and  that  no  such 
general  reputation  or  belief  as  that  to  which  they  refer  existed  in  his  lifetime. 
I  am  the  more  led  to  advert  to  this  distinction,  because  I  observe  that  they 
speak  of  the  tenant-right  tenure  as  having  been  established  by  Sir  John  and 
his  representatives,  and  the  question  as  relates  to  what  was  done  in  the  time 
of  his  representatives,  will  I  think  be  foimd  to  be  open  to  some  observations, 
not  applicable  to  what  was  done 'm  his  lifetime. 

It  must  further  be  observed  that  these  numerous  deponents  were  all,  or 
almost  all,  in  stations  of  life,  so  far  as  we  collect  from  their  descriptions, 
making  it  improbable  that  they  would  be  able  well  to  scan  and  consider  the 
precise  nature  of  the  reputation  to  which  they  depose.  About  thirty  of  them 
appear  to  have  been  unable  to  sign  their  names,  and  it  is  no  harsh  estimate 
of  the  weight  due  to  their  testimony  to  say  that  they  were  very  likely  to  have 
been  led  by  an  involuntary  bias,  to  give  colour  to  the  general  belief  and  reputa- 
tion in  question,  to  which  a  little  closer  examination  by  persons  in  a  different 
sphere  of  life,  might  have  shewn  it  was  not  intitled.  With  these  few  remarks 
I  shall  leave  this  part  of  the  evidence,  to  which  it  is  but  fair  to  say  that  no 
great  weight  was  attributed  at  the  bar. 

What  was  mainly  relied  upon  was  the  evidence  offered  in  support  of  the 
allegation  that  Sir  John  and  his  agents,  by  their  words,  acts,  and  deeds,  and 
by  every  means  in  their  power,  encouraged  persons  to  erect  buildings  on  the 
tenant-right  tenure,  and  stated  that  there  was  no  occasion  for  leases,  that 
such  persons  would  be  as  safe  without  as  with  leases,  and  that  they  might 
have  leases  whenever  they  might  requure  them,  and  that  they  should  never 
be  disturbed  in  their  possession. 

In  support  of  these  allegations  evidence  was  given  of  statements  made 
by  Joseph  Brook,  whom  I  wiU  assume  to  have  been  the  principal  local  agent 
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of  Sir  John  living  at  Huddersfield,  and  acting  there  for  him  under  Mr.  Bower. 
William  Brook,  the  surviving  brother,  and  John  Brook,  a  son  of  Joseph  Brook, 
were  both  examined  as  witnesses,  and  they  both  say  that  Joseph  Brook  was 
in  the  constant  habit  of  assuring  all  persons  who,  on  applying  for  laud, 
consulted  him  as  to  the  expediency  of  taking  a  leaae,  that  they  would  be  as 
safe  without  a  lease  as  with  one,  that  so  long  as  they  paid  their  rent  they 
would  never  be  disturbed,  and  that  they  might  have  a  lease  whenever  they 
thought  fit  to  apply  for  it.  The  language  t^en  attributed  to  Joseph  Broc^ 
relates  to  two  propositions — First,  that  persons  taking  land  without  a  lease 
would  never  be  disturbed  so  long  as  they  paid  their  rent;  secondly,  that 
persons  taking  land  without  a  lease  might  have  a  lease  whenever  they  chose 
to  call  for  it.  As  to  so  much  of  this  evidence  as  relates  to  the  first  proposition 
I  give  full  credit  to  the  accuracy  of  the  witnesses,  but  I  cannot  say  the  same 
as  to  the  second.  I  think  for  reasons  to  which  I  will  presently  advert,  their 
recollection  on  that  point  cannot  be  safely  trusted.  Assuming,  however,  that 
he  did  make  the  statements  attributed  to  him  by  these  witnesses,  it  becomes 
important  to  consider  what  is  the  fair  import  of  the  language  used  by  him, 
supposing  it  to  be  correctly  given  by  l^e  witnesses  who  speak  to  having 
heard  it. 

And  first  as  to  the  statement  that  there  would  be  no  advantage  in  a  lease. 
for  that  80  long  as  the  rent  was  paid  the  parties  taking  the  land  would  never 
be  disturbed.  The  respondents  say  it  amounted  to  a  statement  that  persons 
taking  land  at  a  yearly  rent,  and  building  on  it,  would  have  a  right  to  hold 
that  land  to  them  and  their  personal  representatives  for  ever,  provided  the 
rent  was  paid.  The  appellants  say  it  must  be  interpreted  as  meaning  only 
that  l^ough  the  right  conferred  was  that  of  a  mere  tenant-at-will,  or  tenant 
from  year  to  year,  yet  so  long  as  the  ground-rent  was  duly  paid  there  was  no 
intention  to  disturb  the  tenants  in  their  possession,  and  that  they  might  thus 
safely  allow  the  matter  to  rest  in  the  honour  of  the  Bamsden  family.  If  this 
latter  be  the  true  construction  it  is  clear  that  even  if  such  statements  as  are 
attributed  to  Joseph  Brook  had  been  made  by  Sir  John  himself,  the  persons 
taking  the  land  would  have  acquired  no  right  legal  or  equitable  beyond  that 
of  a  mere  tenant  from  year  to  yeur. 

If  any  one  makes  an  assurance  to  another  with  or  without  consideration 
that  he  will  do  or  will  abstain  from  doing  a  particular  act,  but  he  refuses  to 
bind  himself,  and  says  that  for  the  performance  of  what  he  has  promised, 
the  person  to  whom  the  promise  has  been  made  must  rely  on  the  honour  of 
the  person  who  has  made  it;  this  excludes  the  jurisdiction  of  Courts  of  £quity 
no  less  than  of  Courts  of  Law.  The  important  question,  therefore,  is  which 
of  these  two  constructions  is  the  correct  one  ?  I  have  no  hesitation  in  saying 
that  in  my  opinion  that  of  the  appellant  is  the  true  construction. 

In  the  first  place,  even  taking  the  language  to  be  exactly  that  attributed 
to  Joseph  Brook  by  his  brother  and  his  son,  it  is  hardly  that  which  he  would 
have  used  if  he  had  meant  to  represent  to  those  who  consulted  him  that  after 
they  had  taken  land  at  a  rent  and  so  become  tenants,  there  would  be  no 
power  in  their  landlord  to  disturb  them  so  long  as  they  paid  the  rent.  What 
he  is  represented  to  have  said  to  them  is  that  so  long  as  they  paid  their  ground 
rents  neither  they  nor  their  children  after  them  would  be  molested ;  not  that 
they  could  not,  but  that  they  would  not  be  molested.  The  same  observation 
may  be  made  as  to  the  evidence  of  the  witnesses  who  speak  to  their  conver- 
sations with  Joseph  Brook  when  they  took  their  land  for  building.  What  they 
represent  him  to  have  said  when  they  asked  him  as  to  the  expediency  of 
taking  a  lease,  is  that  so  long  as  they  paid  their  ground-rent  they  would 
never  be  disturbed,  not  that  they  could  never  be  disturbed,  and  to  one  of 
them,  Joe  Moore,  he  added,  "  Nor  will  your  present  rent  ever  be  raised." 

This  distinction  appears  to  me  to  be  not  unimportant  when  the  question 
is  whether  it  was  intended  to  represent  to  the  persons  taking  the  land  that 
they  had  a  right  to  retain  it  for  ever,  or  only  that  there  was  no  intention  on 
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the  part  of  the  landlord  to  disturb  them,  and  that  they  might  rely  on  the 
honour  of  the  family  that  no  such  step  as  evicting  them  from  their  holdings 
ever  would  be  taken  so  long  as  they  paid  their  rent.  The  language  is  at 
least  as  consistent  with  the  latter  view  of  the  case  as  with  the  former,  and 
must,  I  think,  be  interpreted  in  connection  with  the  evidence  of  Thornton's 
solicitor,  Frederick  Robert  Jones,  who  says  that  for  many  years  prior  to  1858 
the  investment  of  money  on  the  tenant-right  tenure  was  made  without  hesita- 
tion, because  of  the  confidence  which  the  people  reposed  in  the  honour  of  the 
Ramsden  family — and  many  other  witnesses  speak  to  the  same  effect. 

Thus  interpreted,  the  language  attributed  to  Joseph  Brook  would  not* 
either  at  law  or  in  equity,  enlarge  the  interest  which  every  tenant  took  as 
tenant  at  will  becoming  afterwards  tenant  from  year  to  year.  But  the  more 
important  question  yet  remains  to  be  considered,  namely,  whether  there  is 
evidence  to  shew  that  Sir  John  Ramsden  knew,  or  even  suspected,  that 
representations  were  made  which  might  fairly  be  supposed  to  lead  his  tenants 
at  will,  or  for  years,  to  expend  money  in  building  in  the  belief  that  by  building 
they  acquired  a  title  which  he  could  never  disturb.  On  this  point  the  evidence 
of  the  respondents  wholly  fails. 

There  are  only  two  occasions  on  which  Sir  John  is  alleged  to  have  been 
present  when  anything  passed  countenancing  the  notion  that  the  tenants  by 
what  is  caUed  tenant-right  had  any  rights  beyond  that  of  tenants  from  year 
to  year.  The  obvious  meaning  of  Sir  John,  in  both  cases,  was  not  that  he 
could  not,  but  that  he  would  not,  dispossess  the  persons  holding  the  land. 
No  such  assurance  was  made  to  Thornton,  and  the  very  foundation  of  his 
case  is,  that  it  was  unnecessary;  for  that  the  right  to  possession  for  ever  was 
created  without  any  special  contract  by  the  mere  fact  of  building  on  land  held 
on  what  was  called  tenant-right  tenure. 

I  have  thought  it  right  to  consider  to  what  relief,  if  any,  Thornton  would 
be  entitled  with  respect  to  the  first  branch  of  the  alleged  rights  of  the  holders 
by  tenant-right — viz.,  the  right  to  hold  for  ever,  so  long  as  they  paid  their 
rent.  But  it  is  not  on  this  branch  of  the  alleged  rights  that  relief  is  given 
by  the  decree,  though  perhaps  it  is  its  necessary  foundation.  The  relief  given 
proceeds  on  the  other  branch  of  the  privileges  said  to  attach  to  the  holders 
of  \&nd  held  on  tenant-right,  namely,  their  right  to  call  at  pleasure  for  a 
sixty  years'  lease,  renewable  every  twenty  years,  and  what  Thornton  was 
bound  to  establish  was  that  he  buUt,  and  that  Sir  John  knew  that  he  built, 
in  the  belief  that  he  had  such  a  right. 

The  first  observation  I  will  make  here  is,  that  though  there  is  a  great 
deal  of  evidence  that  such  a  right  was  generally  believed  to  exist,  and  though 
William  Brook  and  John  Brook  say  generally  that  Joseph  Brook  used 
constantly  to  tell  persons  taking  land  for  building  that  they  could  have  leases 
whenever  they  desired,  yet  none  of  the  witnesses  who  actually  took  leases 
from  Joseph  Brook  in  the  lifetime  of  Sir  John  say  that  he  ever  made  any  such 
statement  to  them.  Several  such  witnesses  were  examined,  and  say  that 
Joseph  Brook  UAd  them  that  so  long  as  they  paid  their  rent  they  would  never 
be  disturbed ;  but  none  of  them  say  that  anything  like  a  statement  that  they 
could  have  a  lease  was  ever  made.  On  the  contrary,  Matthew  Riley  says 
that  when  he  asked  if  he  could  have  a  lease,  Joseph  Brook  said,  "  No,  we 
don't  grant  leases."  I  mention  this  because  I  think  it  extremely  doubtful 
whether  any  such  statements  as  those  spoken  to  by  William  and  John  Brook 
as  to  the  right  to  a  lease  ever  were  made. 

Without  attributing  to  those  witnesses  the  intention  to  say  what  they 
knew  to  be  false,  I  must  yet  observe  that  as  no  such  statements  were  made 
by  the  only  witnesses  examined  who  actually  took  land  from  Joseph  Brook 
in  the  lifetime  of  Sir  John,  it  is  by  no  means  improbable  that  after  a  lapse 
of  many  years  William  Brook  and  John  Brook  may  have  confounded  in  their 
minds  what  they  heard  Joseph  say  with  what  since  the  present  dispute  has 
arisen  has  become  the  subject  of  general  discourse.    But  it  is  no  put  of  the 
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appellants'  case  to  contend  that  leases  would  not  in  general  be  granted  by 
Sir  John  to  persons  applying  for  land,  provided  only  ^at  they  were  willing 
to  pay  a  much  higher  rent ;  and  nothing  is  more  probable  than  that  what 
Joseph  Brook  said  to  persons  applying  for  land  had  reference,  not  to  leases 
to  be  granted  at  a  iutnre  time,  but  to  a  lease  to  be  made  in  the  first  instance 
when  the  tenancy  commenced. 

Assuming,  however,  that  the  facts  are  as  deposed  to  by  "William  and  John 
Brook  and  that  Joseph  was  in  the  habit  of  telling  people  when  they  took  land 
that  they  could  have  leases  when  they  thought  fit  to  call  for  them,  the 
question  is,  how  does  that  affect  Sir  John?  Where  any  such  statement  was 
made  to  a  person  taking  land,  a  question  might  arise  between  such  persons 
and  Sir  John,  whether  what  so  passed  amounted  to  a  contract  by  Joseph 
Brook  binding  on  Sir  John.  No  such  question  is  raised  or  could  be  raised 
as  to  Thornton,  for  it  is  not  alleged  that  any  such  statement  was  made  when 
he  took  his  land  from  Bower.  As  to  Thornton  the  statements  said  to  have 
been  made  by  Joseph  Brook  to  persons  tiding  land  are  only  material  so  far 
as  they  tend  to  make  it  probable  that  they  were  known  to  him,  and  so  had 
led  him  to  believe  when  he  took  his  land  from  Bower,  that  he  had  thereby 
acquired  a  right  to  call  for  a  lease  whenever  he  should  think  fit. 

What  was  the  beUef  of  anyone  as  to  his  rights  on  any  particular  subject 
is  a  matter  not  admitting  of  direct  evidence.  The  reasonable  explanation  of 
the  conversation  which  1%omton  had  with  Joseph  Brook,  when  his  house  was 
nearly  completed,  seems  to  me  to  be  that  he  was  considering  whether  it  was 
prudent  to  trust  to  what  is  considered  the  honour  of  the  Bamsden  family,  or 
whether  he  ought  not  to  bind  them  by  a  lease,  not  tiiat  he  supposed  he  could 
compel  them  to  grant  a  lease  as  a  matter  of  right.  But  even  supposing 
Thornton  to  have  built  in  the  firm  behef  that  he  was  entitled  to  a  lease,  the 
important  question  still  remains,  did  Sir  John  know  that  he  was  building  in 
that  belief? 

On  this  point  the  onus  of  proof  is  on  the  respondent,  and  he  has  wholly 
failed  to  satisfy  me. 

In  the  first  place,  what  was  the  lease  on  the  faith  of  a  right  to  which  it 
is  argued  that  Sir  John  knew  Thornton  was  building?  Thornton  says  that  it 
was  a  lease  for  sixty  years  renewable  every  twenty  years  on  payment  of  two 
years'  ground-rent  as  a  fine,  and  that  no  other  lease  was  at  that  time  known 
at  Huddersfield.  This  is  not  the  nature  of  the  lease  to  which  the  decree  has 
declared  him  intitled,  nor  is  it  consistent  with  the  term  of  the  leasee  then 
usually  granted  on  the  Bamsden  estates,  when  leases  were  granted,  the  fine 
on  renewal  being  generally  one  year's  improved  value,  not  two  years'  ground- 
rent. 

But  a  much  more  important  observation  has  reference  to  the  rent.  What 
can  be  the  meaning  of  a  person  having  a  right  to  call  for  a  lease  at  a  rent 
to  be  agreed  upon  between  him  and  his  lessor?    Suppose  they  do  not  agree? 

It  is  endeavoured  to  meet  this  by  saying  that  the  rent  could  not  exceed 
double  the  amount  of  that  at  which  the  person  applying  had  been  holding  as 
tenant  from  year  to  year.  But  the  evidence  of  the  plaintiS  fails  to  establish 
any  such  limit.  It  is  differently  given  by  different  witnesses;  but  I  think  it 
is  fair  to  take  it  from  the  witness  Frederick  Jones,  who  had  the  best  oppor- 
tunity of  knowing  the  ^neral  opinion  of  the  place,  as  he  had  formerly  been 
one  of  the  solicitors  of  Sir  John,  and  at  the  time  of  his  examination  was  the 
solicitor  of  Thornton.  He  says,  "  It  was  part  of  the  said  system,  and  I  have 
known  of  many  instances  that  tenant-right  holders,  or  holders  at  will,  as  they 
have  been  variously  termed,  might  have,  and  have  had,  sixty  years'  leases, 
renewable  every  twenty  years,  for  ever,  upon  such  terms  with  regard  to  rent 
as  they  could  bargain  for  with  the  agents  of  the  estate,  but  it  was  generally 
understood  that  such  rent  would  be  double  the  tenant-right  unless  the  agents 
either  had  agreed  or  would  agree  for  a  less  rent."  Now,  supposing  all  this 
to  have  been  known  to  Sir  John,  I  do  not  think  it  can  be  treated  as  amounting 
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to  knowledge  on  bis  part  that  his  tenants  at  will  were  laying  out  their  money 
in  the  belief  that  they  had  a  right  to  call  for  a  lease  perpetually  renewable 
whenever  they  might  thing  fit.  The  mere  circumstance  that  the  amount  of 
rent  remained  to  be  settled  by  agreement  between  the  lessor  and  the  lessee 
excludes  the  notion  of  there  being  a  right  to  compel  the  grant  for  a  lease. 

The  statement  by  Jones  that  it  was  generally  understood  that  the  rent 
would  be  double  that  which  bad  been  paid  by  the  lessee  as  tenant  from  year 
to  year  unless  a  lower  rate  was  agreed  upon  is  far  too  vague  to  be  the  founda- 
tion of  anything  like  a  claim  of  right.  He  does  not  even  say  that  it  was 
generally  understood  that  the  landlord  could  not  insist  on  a  higher,  but  only 
that  he  would  not ;  the  same  distinction  to  which  I  have  already  adverted  in 
dealing  with  the  alleged  right  to  hold  for  ever  so  long  as  the  ground-rent  was 
duly  paid.  If  there  were  nothing  else,  this  absolute  uncertainty  as  to  rent 
seems  to  me  to  make  it  impossible  that  Sir  John  could  have  supposed  his 
tenants-at-will  were  building  in  the  belief  that  they  had  a  right  to  compel 
their  landlord  to  grant  them  a  lease. 

But  another  important  observation  on  this  part  of  the  case  is  that  the 
supposed  right  is  one  in  which  there  was  no  reciprocity.  It  is  not  alleged, 
indeed  it  is  denied,  that  there  was  any  right  in  the  landlord  to  compel  his 
tenant  from  year  to  year  to  accept  a  lease,  and  yet  it  is  supposed  that  the 
landlord  was  continually  making  demises  from  year  to  year,  with  the  know- 
ledge that  those  who  thus  became  his  tenants  supposed  they  acquired  rights 
against  him,  without  his  acquiring  any  corresponding  rights  against  them. 

The  only  evidence  which  could  have  satisfied  me  that  Sir  John  knew  or 
even  suspected  that  such  a  belief  was  entertained,  would  have  been  a  uniform 
practice  of  granting  such  leases  as  represented  to  have  been  the  right  of  the 
tenant-at-will  whenever  they  were  called  for,  but  on  this  point  the  evidence 
totally  fails.  There  is  no  evidence  that  even  a  single  lease  was  granted  in  the 
lifetime  of  Sir  John  to  any  person  holding  by  tenant-right,  though  he  was  in 
enjoyment  of  the  property  for  at  least  fifty-nine  years.  Diu-ing  that  long- 
period  of  time  he  granted  296  leases,  of  whicb  227  were  granted  before,  and 
sixty-nine  after,  the  year  1816.  Of  the  227  five  were  not  renewable  leases, 
but  the  remaining  222  contained  a  covenant  by  Sir  John  to  renew  at  the  end 
of  every  twenty  years  on  payment  of  a  stipulated  fine,  or  if  no  renewal  was 
then  made,  then,  at  the  end  of  forty  years,  on  payment  of  a  larger  fine.  The 
nature  and  the  amount  of  the  fine  varied.  In  seventeen  of  the  222  the  fine 
was  one  year's  improved  value  if  the  lease  was  renewed  at  the  end  of  twenty 
years,  or  ten  years'  value  if  renewed  at  the  end  of  forty  years.  In  174  the 
fines  were  two  years'  rent  if  renewed  at  the  end  of  twenty  years,  or  ten  years' 
rent  if  renewed  at  the  end  of  forty  years.  In  the  remaining  thirty-one  the 
fines  were  fixed  sums  not  depending  either  on  the  rent  or  value  of  the  land. 
The  sixty-nine  leases  granted  after  1816  were  all  renewable  leases  like  the 
others.  Thirty-one  of  them  were  renewals  of  former  leases,  and  the  remaining 
thirty-eight  were  all  made  renewable  on  payment  of  one  year's  value  at  the 
end  of  forty  years.  It  seems  to  me  impossible  in  the  face  of  this  evidence 
to  believe  that  Sir  John  knew  that  persons  taking  land  on  the  tenant-right 
tenure  had  built  or  were  building  their  houses  in  the  belief  that  they  were 
entitled,  whenever  they  thought  fit,  to  call  for  a  sixty  years'  lease,  renewable 
at  the  end  of  every  twenty  years,  either  according  to  what  Thornton  says  was 
his  belief,  namely,  on  payment  of  two  years'  rent,  or  according  to  the  relief 
given  by  the  decree,  on  payment  of  one  year's  improved  value. 

Sir  John  could  not  have  understood  that  any  such  belief  prevailed,  knowing, 
as  he  must,  that  though  he  had  many  hundred  tenant-right  tenants  he  bad 
never  granted  a  lease  to  any  one  of  them ;  and  further,  that  in  the  cases  in 
which  he  had  granted  leases  to  persons  taking  land  on  lease  instead  of  by 
tenant-right,  he  had  from  time  to  time  changed  the  terms  of  renewal  according 
to  his  pleasure.  It  does  not  seem  to  me  important  that,  after  the  death  of 
Sir  John,  leases  were  in  many  cases  granted  to  tenants  holding  by  tenant-right. 
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The  circumstances  under  which  they  were  granted  do  not  lead  to  the  inference 
that  Sir  John  knew  that  hutldings  were  erected  in  the  belief  that  the  persona 
building  could  claim  a  lease  as  of  right,  which  is  the  point  we  are  now 
considering.  It  is  no  part  of  the  appellant's  case  that  land  was  not  frequently 
taken  for  building  on  the  faith  that  when  the  buildings  were  erected  a  lease 
would  be  granted.  In  all  such  cases  leases  were  granted.  The  conversations 
spoken  to  by  the  plaintiffs'  witnesses  invariably  shew  that  it  was  in  general 
optional  with  those  who  took  land  to  take  it  either  with  or  without  a  lease. 
The  substance  of  what  Joseph  Brook  is  reputed  to  have  said  is  almost 
invariably  that  the  applicant  might  have  a  lease;  but  that  he  would  be 
throwing  away  his  money,  that  it  would  cause  him  expenses  and  materially 
increase  his  rent,  and  that  he  would  be  perfectly  safe  without  a  lease.  Still 
it  is  certain  that  many  persons  preferred  even  at  higher  rent  the  ordinary 
security  of  a  lease,  which,  however,  was  never  granted  till  the  buildings  had 
been  completed  or  nearly  completed. 

The  mode  of  dealing  with  this  property  being  such  as  I  have  stated,  it 
was  almost  certain  that  at  the  death  of  Sir  John  there  would  be,  as  in  fact 
there  were,  many  pereone  who  had  taken  land  on  the  faith  that,  according 
to  the  usual  practice,  they  might,  when  the  buildings  were  completed,  have 
a  lease  in  the  form  then  ordinarily  adopted.  The  will,  however,  was  thought 
by  counsel  not  to  contain  power  sufficiently  ample  to  enable  his  devisees  to 
grant  leases  in  these  cases.  To  obviate  all  difficulties  on  this  head  an  Act  of 
Parliament  was  passed  in  the  year  1844  giving  to  the  tenant  for  life,  and  to 
tlie  trustees  of  the  will  during  his  minority,  leasing  powers,  which  it  was 
thought  Iiad  not  been  effectively  created  by  the  will. 

The  Act,  after  reciting  the  will  of  Sir  John,  and  his  death,  proceeds  to 
state  that  the  system  of  managing  the  Huddersfield  estates  had  been  that  no 
person  desirous  of  taking  land  on  lease  for  building  purposes  obtained  any 
written  agreement  for  a  lease,  but  was  permitted,  after  a  piece  of  land  had 
been  appropriated  to  him,  to  build  upon  it  upon  the  understanding  that  Eifter 
he  had  built  a  lease  would  be  granted  to  him,  perpetually  renewable  according 
to  the  form  set  forth  in  the  schedule,  and  that  many  persons,  relying  on  i^is 
system,  bad  in  the  lifetime  of  Sir  John  erected  houses  on  faith  of  leases  being 
granted  to  them,  but  no  such  leases  had  been  granted;  and  further,  that  since 
the  death  of  Sir  John,  difficulties  had  arisen  concerning  the  renewal  of  leases 
in  pursuance  of  his  covenant  for  renewal.  It  is  enacted  that  it  should  be 
lawful  for  the  trustees  of  the  will,  during  the  minority  of  the  appellant, 
Sir  J.  W.  Ramsden,  and  for  him  after  he  should  attain  his  majority,  to  demise 
and  lease  to  any  person  who  in  the  Hfetime  of  Sir  John  took  land,  being  part 
of  the  estate  devised  by  the  will  of  Sir  John,  on  the  faith  of  a  lease  being 
granted  to  him  according  to  the  system  aforesaid,  and  who  had  erected 
buildings  thereon,  by  a  lease  of  the  same  according  to  the  form  mentioned 
in  the  schedule.  ThiB  form  was  a  lease  of  sixty  years  renewable  at  the  end 
of  every  twenty  years,  on  payment  of  one  year's  improved  value,  or,  at  the 
end  of  every  forty  years  on  payment  of  ten  years'  improved  value.  The 
Sir  John  would  have  been  bound  by  his  covenants  to  grant;  and  the  third 
second  section  of  the  Act  authorized  the  granting  of  renewed  leases,  which 
and  subsequent  sections  enable  the  trustees  during  the  minority,  and  Sir  John 
himself  after  attaining  his  majority,  to  grant  building  leases  of  any  of  the 
devised  lands,  with  covenants  for  perpetual  renewal,  on  terms  to  be  agreed 
upon.  No  leases  were  granted  after  the  death  of  Sir  John  until  after  the 
passing  of  this  Act,  but  Mr.  Hathom,  who,  on  the  death  of  Mr.  Bower  in 
1844,  had  become  the  resident  local  agent  of  the  appellant  at  Huddersfield, 
informs  us  that  after  the  passing  of  the  Act,  and  during  the  minority  of  the 
appellant,  thirty  leases  were  granted  to  persons  who  were,  at  the  times  of  the 
grant,  holding  by  tenant-right  tenure.  He  adds,  however,  that  in  the  case  of 
fourteen  out  of  these  thirty  the  parties  were  entitled  to  a  lease,  as  they  had 
built  on  an  agreement  that  they  should  have  a  lease  when  the  buildings  were 
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completed.  All  the  other  sixteen  were  granted  on  rents  which  were  materially 
raised,  and  not  on  any  claim  of  right  by  the  parties  who  had  obtained  them. 

What  was  done  after  the  death  of  Sir  John  can  only  be  material  upon 
this  part  of  the  case,  so  far  as  it  may  throw  light  backwards  on  what  was  the 
practice  in  his  lifetime,  and  it  seems  to  me  impossible  to  deduce  from  what  was 
thas  done  in  and  after  the  year  1845,  tmder  the  powers  of  this  Act,  anything 
as  to  what  Sir  John  supposed  to  be  the  opinion  of  those  who  took  land  from 
him  without  any  agreement  for  a  lease.    As  to  many  of  them  it  is  clear  that 
they  were  entitled  against  Sir  John  to  claim  a  lease.    As  to  the  others  the 
lease  was  granted  as  a  matter  of  favour  or  contract,  not  as  a  matter  of  right; 
and  it  has  not,  therefore,  any  tendency  to  support  the  views  of  the  respon- 
dents.   But  there  were  some  other  leases  granted  to  tenant-right  holders 
besides  the  thirty  thus  referred  to,  namely,  those  granted  to  persons  whose 
tenant-right  lands  were  compulsorily  taken  by  railway  companies.     The  facts 
as  to  these  persons  were  as  follows: — Some  houses  in  Huddersfield,  held  by 
peraons  on  the  tenant-right  tenure,  were,  in  the  year  1845  and  1846,  necessary 
for  enabling  the  Huddersfield  and  Sheffield  Bailway  Company  to  make  their 
line.    Notices  for  taking  their  houses  were  served  on  the  occupants ;  but  as 
they  were,  in  the  eye  of  the  law,  at  least,  mere  tenanta-at-will,  a  difficulty 
arose  as  to  the  mode  in  which,  and  the  persons  to  whom,  the  purchase -money 
was  to  be  paid.    If  the  company  was  to  treat  them  as  mere  tenants  from 
year  to  year,  the  purchase -money,  except  so  much  of  it  as  would  represent 
the  very  small  interest  of  such  a  tenant,  would  be  payable  to  the  devisees  of 
Sir  John.    But  it  had  always  been  the  practice  to  recognize  these  tenants, 
though  at  law  mere  tenants  from  year  to  year,  yet,  as  holding  imder  an  engage- 
ment of  honoiu*,  that  so  long  as  they  paid  their  rents  they  would  never  be 
disturbed.    This  was  felt  by  the  trustees  to  give  the  tenants  a  title  in  honour 
to  receive  such  compensation  as  they  would  have  been  entitled  to  if  they  had 
derived  from  Sir  John  a  legal  title  and  not  a  title  depending  merely  on  the 
honour  of  the  family.    It  would  not,  however,  have  been  just  to  give  to  them 
a  legal  title  enabling  them  to  hold  for  ever  at  the  rents  at  which  they  held  as 
tenants  from  year  to  year.    For  in  those  cases  in  which  a  legal  title  was 
granted  to  persons  when  they  took  land  for  buildiing  it  had  always  been  done 
by  means  of  a  lease  perpetually  renewable,  at  a  rent  much  greater  than  that 
at  which  it  would  have  been  granted  to  them  if  they  had  taken  it  as  tenants 
from  year  to  year.    The  course,  therefore,  followed  by  the  trustees  was  to 
treat  these  tenants  as  persons  who  had  built  on  the  faith  of  having  leases,  and 
to  fix  the  rent  at  the  sum  at  which,  if  that  had  been  the  case,  the  leases  would 
have  been  granted.    Leases  were  accordingly  granted  on  that  principle,  and 
so  the  lan^ords  and  the  tenants  became  entitled  to  the  purchase -money 
between  them,  according  to  the  value  of  their  respective  interests.  Sixteen 
such  leases  were  granted  in  the  year  1846,  and  Hathom,  who  was  then  the 
local  agent  at  Hudder^eld,  states  in  his  evidence  that  none  of  them  were 
granted  on  the  application  of  the  tenants  or  as  a  matter  of  right;  and,  further, 
that  these  leases  were  entirely  exceptional,  and  all  the  arrangements  connected 
with  them  were  carried  out  by  Mr,  Fenton,  since  deceased,  and  Frederick  R. 
Jones,  then  the  solicitors  of  the  trustees.    Frederick  R.  Jones  afterwards 
became  the  solicitor  of  the  plaintiffs,  and  was  examined  after,  and  in  reply  to 
Hathom,  but  he  does  not  contradict  him,  and,  on  the  contrary,  states  that 
the  scheme  of  granting  these  leases  originated  with  the  trustees.    I  am  aware 
that  two  of  the  lessees.  Pass  and  Tattersfield,  stated,  when  examined  in  chief, 
that  their  leases  had  been  granted  to  them  on  a  claim  of  right.    No  other 
witness  confirms  this  statement,  which  is  wholly  inconsistent  with  what  was 
afterwards  sworn,  not  only  by  Hathom,  but  also  by  Frederick  R.  Jones,  the 
plaintifiE's  solicitor,  and  I  find  it  impossible  not  to  believe  that  the  account 
g:iven  by  Hathom  is  strictly  accurate. 

Even  assuming,  therefore,  that  what  was  done  after  the  death  of  Sir  John 
could  be  relied  on  as  tending  to  show  either  what  was  the  belief  under  which 
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persons  taking  land  in  his  lifetime  acted,  or  what  Sir  John  supposed  it  to  be, 
I  do  not  think  that  these  leases  granted  on  the  occasion  of  the  making  of  the 
railway  throw  any  light  on  the  subject. 

For  the  same  reasons  I  attach  no  weight  to  the  fact  that  on  other 
occasions  when  damage  was  done  to  houses  held  on  tenant-right  by  working 
mines  or  otherwise,  the  compensation  was,  with  the  knowledge  and  approba- 
tion of  Sir  John  and  his  agents,  paid  to  the  teuanis.  So  again,  local  taxea 
for  drainage  and  other  improvements  were  charged  on  and  paid  by  the  tenants. 
All  this  was  the  necessary  consequence  of  their  being  treated  by  Sir  John  as 
persons  whom  he  felt  bound  in  honour  to  consider  as  tenants  never  to  be 
disturbed,  and  do  not,  as  it  appears  to  me,  tend  to  support  the  case  of  the 
plaintiffs. 

So  far,  therefore,  as  relates  to  the  piece  of  land  taken  by  Thornton  in  the 
lifetime  of  Sir  John,  I  do  not  think  it  necessary  to  say  more,  except  only  as 
to  a  part  of  the  ai^;ument  at  the  bar,  by  which  I  understood  counsel  to  suj^est 
that  it  was  not  necessary  to  prove  actual  knowledge  in  Sir  John  to  shew  that  he 
knew  that  Thornton  built  on  the  faith  that  he  was  entitled  to  a  lease  whenever 
he  should  think  fit  to  call  for  it;  but  that  if  that  was  known  to  Joseph  Brooke 
Sir  John  would  be  bound  as  if  it  bad  been  known  to  himself.  I  think  this 
is  a  mistake  as  to  the  principles  of  the  law  of  agency.  Even  if  Joseph  Brook 
was  what  he  is  not  shown  to  have  been,  and  what,  on  the  evidence,  I  do 
not  think  he  was,  a  local  agent  authorised  to  create  tenancies  without  referring 
to  Bower,  still  that  would  not  enable  him  to  bind  his  principal  as  to  matters 
de  hoTB  the  contract.  If  he  had  made  it  part  of  the  contract  with  any  person 
whom  he  had  accepted  as  tenant-at-will  that  he  (the  tenant)  should  be  at 
liberty  to  call  for  a  lease  at  his  pleasure,  then  would  arise  the  question  whether 
this  part  of  the  contract  was  within  the  scope  of  the  agent's  authority.  But 
it  is  not  suggested  that  any  such  contract  was  made  with  Thornton.  His 
case  is,  that  Mr.  Bower,  being  a  person  authorised  by  Sir  John  to  let  his 
land  to  persons  taking  it  as  tenants-at-will,  had  let  to  him.  as  tenant-at-will, 
the  land  on  which  he  built  his  house  in  1837,  and  that  he  had  taken  it  without 
requiring  a  lease,  fxilly  believing,  from  what  Joseph  Brook  stated  to  him,  and 
had  stated  on  numerous  other  occasions  to  other  persons,  and  what  had 
thereby  and  otherwise  become  the  common  reputation  of  the  place,  that  all 
persona  so  taking  land  were  entitled  to  a  lease  whenever  they  should  call  ior 
it.  Supposing  such  statements  to  have  been  made,  however  constantly  and 
openly,  they  would  not  be  binding  on  Sir  John  unless  he  had  authorised 
Joseph  Brook  to  make  them,  or  else  knew  that  he  made  them,  and  that 
persons  taking  land  acted  on  the  faith  of  them. 

If,  indeed,  the  principal  knows  that  persons  dealing  with  his  agents  have 
so  dealt  in  consequence  of  their  believing  that  all  statements  made  by  him 
had  been  warranted  by  the  principal,  and  knowing  this,  allows  the  person 
so  dealing  to  expend  money  in  the  belief  that  the  agent  had  an  authority 
which,  in  fact,  he  had  not,  it  may  be  that,  in  such  a  case,  a  Court  of  Equity 
would  not  allow  the  principal  afterwards  to  set  up  want  of  authority  in  the 
agent.  But  this  equity,  whenever  it  exists,  depends  absolutely  on  the  fact 
that  the  knowledge  on  which  it  rests  can  be  brought  home  to  the  principal. 
Here  the  contract  was  made  by  Mr.  Bower  on  the  part  of  Sir  John,  and  by 
him  only.  I  do  not  think  there  is  any  principle  of  law  or  equity  which  can 
enable  tiie  tenant  to  say  that  the  rights  under  that  contract  against  Sir  John 
could  be  affected  by  statements  made  by  a  local  agent,  without  the  knowledge 
of  or  authority  from  either  Sir  John  himself  or  Mr,  Bower. 

I  have  gone  now  through  the  whole  of  the  case,  so  far  as  relates  to  the 
land  taken  for  building  in  the  lifetime  of  Sir  John,  and  I  have  stated  mv 
reasons  for  thinking  that  Thornton  had  no  title,  legal,  or  equitable,  beyond 
that  of  a  tenant  from  year  to  year,  that  hia  claim  to  continue  to  hold  so 
long  as  he  paid  his  rent,  as  well  as  hia  claim  to  have  a  lease  rested  entirely 
on  the  pleasure  of  Sir  John,  and  on  what  he  and  those  who  derive  title- 
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through  him  may  think  proper  to  concede.  It  remains  only  that  I  should 
consider  the  claim  so  far  as  it  relates  to  the  tenancy  created  after  the  death 
of  Sir  John,  as  to  which  I  need  not  detain  your  Lordships  long.  The  observa- 
tions I  have  made  on  the  tenancy  created  in  the  lifetime  of  Sir  John  are  all 
applicable  to  this  second  taking,  besides  which,  there  are  other  reasons  which, 
as  it  appears  to  me,  show  that  the  plaintiffs  were  not  entitled  to  the  relief 
given  by  the  decree,  or  to  any  relief  at  all.  The  undisputed  facts  as  to  this 
part  of  the  case  are  as  follows : — ^In  the  month  of  June,  1845,  Thornton  being 
desirous  of  obtaining  more  ground  for  the  purpose  of  adding  some  outbuildings 
to  his  house,  applied  for  that  purpose  to  Mr.  Hathorn,  who  on  tlie  death  of 
Mr.  Bower  in  1844,  had  been  appointed  a  resident  agent  for  managing  the 
property  under  Mr.  Loch,  who  had  succeeded  Mr.  Bower.  Previously  to  this 
time  s  very  proper  system  had  been  introduced  in  the  management  of  this 
property,  under  which  every  person  applying  for  land  to  be  held  by  him  not 
OD  lease,  was  required  to  make  his  application  in  writing,  stating  expressly 
that  he  applied  for  it  to  be  holden  by  him  as  tenant-at-will,  and  printed  forms 
fff  this  purpose  were  kept  at  Longley  Hall,  where  the  business  of  the  estate 
was  managed.  When  Thornton  applied  to  Hathorn  for  the  additional  land, 
one  of  these  forms,  properly  filled  up,  was  put  into  his  hands  for  his  signatiu*e, 
and  he  signed  the  same.  I  have  already  mentioned  its  exact  form  and 
ecaitents.  Hathorn  having  obtained  the  consent  and  approbation  of  Mr.  Loch, 
sent  to  Thornton  a  letter  of  advice  as  follows :  — 

"  Longley  Hall,  Huddersfield,  24th  July,  1845. 

"  Sir, — I  beg  to  inform  you  that  the  plan  of  the  ground  on  which  you 
jffopose  to  erect  a  mistal,  stable,  &c.,  at  Paddock,  to  be  held  at  will,  has 
been  approved  of  and  signed  by  Mr.  Loch.  The  quantity  of  ground  to  be 
occupied  by  you  will  be  165  square  yards,  which  at  the  rate  of  l^d.  per  yard 
will  make  the  amount  of  the  annual  ground  rent  payable  by  you  to  the 
trustees  of  Sir  J.  Wm.  Ramsden,  Baronet,  IZ.  Os.  7d.  The  first  half-year's 
rent  will  be  payable  at  Kovember  rent-day,  1846.  As  soon  as  your  building 
has  been  completed,  I  will  thank  you  to  come  here  for  the  purpose  of  having 
jour  name  regularly  entered  in  the  rental  of  this  estate. — ^Your  obedient 
serrant,  "  Alex.  Hathorn." 

The  ground  was  properly  staked  out,  Thornton  erected  his  new  buildings, 
and  was  entered  on  the  rental  at  Longley  Hall,  and  he  afterwards  duly  paid 
bis  rent  from  time  to  time  as  it  became  due.  That  he  thereby  became  at 
law  tenant  to  the  trustees  from  year  to  year,  and  for  no  greater  interest  is 
dear.  But  he  insists  on  the  same  equity  as  on  his  first  tenancy,  namely, 
that  he  was  entitled  to  treat  thU  tenancy-at-will  as  giving  him  against 
Sir  John  and  the  trustees  an  absolute  right  to  call  for  a  sixty  years'  lease 
perpetually  renewable.  The  decree  of  the  Vice-Chancellor  proceeds  on  the 
ground  that  he  was  so  entitled,  but  I  am  quite  unable  to  understand  the 
principle  on  which  this  relief  was  given. 

Even  if  contrary  to  the  opinion  I  have  formed,  the  facts  had  warranted 
the  conclusion  that  Sir  John  was  bound  to  consider  all  persons  entered  as 
tenants-at-will,  or  from  year  to  year  on  his  rent-roll,  as  being  entitled  to  call 
for  such  a  lease  as  Thornton  required;  still  I  cannot  comprehend  how  any 
such  equity  can  affect  the  appellant  Sir  J.  W.  Bamsden  with  respect  to  the 
tenaneies-at-will  created  by  his  guardians  after  the  death  of  Sir  John.  Every 
precaution  was  taken  to  show  to  persons  who  took  land  after  the  death  of 
Sir  John  that  they  were  tenants-at-will.  They  were  always  required  to  sign 
an  application  for  land  to  be  held  by  them  as  tenants-at-will,  and  Hathorn 
says  that  the  words  "  tenant-at-will  "  were  printed  in  large  conspicuous 
t«rt-character,  so  that  they  could  not  be  overlooked.  Thornton  indeed  says 
that  though  he  signed  the  application,  he  had  no  opportunity  of  making  a 
copy  of  it.  He  does  not  suggest  that  he  did  not  read  and  perfectly  understand 
it,  and  Hathorn  says  he  might  =have  had  a  copy  if  he  wished  for  it.  Add 
to  which  that  in  the  answer  which  he  retained,  or  might  have  retained,  he 
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was  expressly  told  that  he  was  to  hold  as  tenant-at-will  at  a  rent  then  fixed 
by  the  lessors. 

I  consider  it,  therefore,  to  be  established  beyond  doubt  that  he  knew 
that  his  title  was  merely  that  of  a  tenant  from  year  to  year,  though  I  also 
firmly  believe  that  he  thought  in  regard  to  this  second  hiring  as  in  regard 
to  the  former,  that  he  might  safely  rely  on  what  was  called  the  honour  of 
the  Eamsdea  family,  for  the  evidence  shows  that  this  feeling  prevailed  after 
the  death  of  Sir  John  no  less  than  during  his  life.  I  will  not  repeat  what 
I  have  already  said,  namely,  that  no  Court  can  take  cognizance  of  claims 
founded  only  on  what  is  considered  an  engagement  of  honour.  On  these 
grounds  I  think  that  the  claim  of  Thornton  to  a  lease  of  this  second  piece 
of  ground  is  at  least  as  untenable  as  that  relating  to  the  former.  I  will  only 
add  that  the  conduct  of  Thornton  when,  in  1859,  he  surrendered  the  property 
to  the  appellant.  Sir  J.  \V.  Ramsden,  for  the  purpose  of  the  mortgage  to 
Dyson,  and  caused  the  names  of  himself  and  Dyson  to  be  entered  as  tenants 
at  will,  strongly  confirms  the  view  I  have  taken  of  the  case. 

The  decree  of  the  Vice-Chancellor  declares  the  plaintiff  Thornton  entitled 
to  a  sixty  years'  lease,  renewable  every  twenty  years  on  payment  of  the  fines 
mentioned  in  the  schedule  to  the  Act  of  Parliament,  i.e.,  a  fine  of  one  year's 
improved  value.  Even  if  all  other  difficulties  were  removed,  I  cannot  under- 
stand how  the  plaintiff  could  be  entitled  to  a  lease  on  these  terms,  when  his 
case  as  made  by  the  bill  is,  that  he  was  entitled  in  equity  to  a  sixty  years' 
lease  renewable  every  twenty  years  on  payment  by  way  of  fine,  not  of  one 
year's  improved  value,  but  of  two  years'  ground-rent.  The  mere  circum- 
stance of  the  uncertainty  as  to  what  the  terms  of  renewal  were  to  be  a£Fords 
cogent  evidence  against  any  claim  of  right  whatever.  The  plaintiffs,  in  my 
opinion,  have  wholly  failed;  and  I  shall  here  dismiss  the  case,  with  one 
observation,  however,  as  to  the  claim  based  on  the  reliance  placed  on  the 
honour  of  the  Kamsden  family.  It  is  not  my  intention  to  step  out  of  the 
line  of  my  duty  by  expressing,  or  even  forming,  an  opinion,  as  to  how  far 
this  claim  is  well  founded.  Probably  the  system  was  originally  adopted  in 
the  motion  that  it  would  give  to  an  humble  and  not  generally  wealthy  body 
of  dependent  tenants  an  easy  and  cheap  mode  of  holding  and  disposing  of 
their  houses.  It  was  impressed  on  them  that  by  means  of  the  register  kept 
in  the  books  at  Longley  Hall,  they  could  sell,  mortgage,  or  dispose  of  the 
property,  so  far  as  they  had  property  in  their  houses  by  will,  at  an  expense 
of  28.  Qd.  instead  of  many  pounds.  Now  whatever  obligations  of  honour  the 
mode  in  which  this  property  was  managed  may  have  created  on  the  Ramsden 
family,  I  confess  that  this  case  has  satisfied  me  that  it  was  absolutely  neces- 
sary, for  the  interest  of  all  parties,  that  some  mode  should  be  adopted  for 
putting  an  end  to  it.  It  was  an  attempt  to  create  a  new  and  cheap  mode 
of  conveyancing,  which  was  certain,  sooner  or  later,  to  involve  in  difficulties 
those  who  had  relied  on  it.  The  supposed  transfers  were  altogether  ineffectual ; 
and  it  is  a  subject  of  wonder  to  me  that  litigation  was  not  long  ago  occasioned 
by  it.  The  present  appellant  endeavoured  to  do  what  he  thought  fair  and 
just  by  obtaining  powers  to  grant  leases  for  ninety-nine  years.  Whether  that 
was  more  or  less  than  his  tenants-at-will  had  a  right  to  look  for  from  what 
they  call  the  honour  of  the  family  is  a  point  on  which  I  give  no  opinion ;  but 
that  some  arrangement  should  be  adopted  which  should  put  an  end  to  the 
system  hitherto  pursued  seems  to  me  absolutely  indispensable. 

In  my  opinion  the  plaintiff  did  not  establish  a  title  to  any  relief,  so  that 

his  bill  ought  to  have  been  dismissed. 

In  the  particular  circumstances  of  this  case,  and  not  at  all  relying  upon 
the  fact  that  I  know  that  the  opinions  of  your  Lordships  are  not  unanimous, 
which  I  think  is  no  ground  for  influencing  your  Lordships'  judgment  on  the 
question  of  costs;  but  in  consideration  of  the  circumstances  that  this  system 
has  gone  on  so  long,  and  that  the  parties  might  have  been  thereby  misled  as 
to  what  they  supposed  to  be  their  rights,  I  shall  advise  your  Lordships  to 
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remit  the  cause  to  the  Court  of  Chancery,  with  a  declaration  that  the  bill 
ought  to  have  been  dismissed,  without  saying  anything  as  to  costs. 

I  ou|^t  to  have  said  that  I  have  had  more  than  one  communication  on 
t^e  subject  of  this  oase  with  Lord  Brougham,  who  was  present  at  the  hearing, 
and  is  unable  to  attend  here  to-day ;  but  he  has  desired  me  to  say  that  having 
communicated  with  me  and  my  noble  and  learned  friends  on  the  subject,  he 
entirely  concurs  in  the  views  which  I  have  expressed. 

Lord  W'exsleydale. — ^The  bill  in  this  suit  was  filed  by  the  respondent 
against  the  appellants  on  the  12th  April,  1862,  and  the  case  was  fully  ai^ed 
before  the  Vice-Chancellor  Stuart.  His  Honour  pronounced  the  decree  in 
favour  of  the  respondents,  not  on  the  groimd  that  this  was  a  case  of  a  claim 
for  specific  performance,  nor  did  the  bill  pray  rehef  on  that  ground,  but  that 
it  proceeded  upon  a  recognised  equity  much  higher  and  more  positive  than 
the  discretionary  and  ordinary  equitable  jurisdiction  for  specific  performance, 
bis  Honour  thinking  that  in  the  case  of  the  permission  to  build  the  house 
given  by  the  acknowledged  agent  of  Sir  John  lUmsden,  in  the  year  1887,  and 
by  the  trustees  and  guardians  in  the  case  of  building  the  mistal  in  1845,  a 
lease  ought  in  equity  to  be  given  to  indemnify  the  tenants.  His  Honour 
seems  to  have  thought  that  it  would  be  a  sort  of  breach  of  faith  and  a  fraud 
on  the  part  of  the  owners  if  they  did  not  grant  leases,  and  he  thought  they 
ought  to  do  so,  and  that  he  was  warranted  in  ordering  a  lease  for  sixty  years, 
at  double  the  rent  then  payable.  Whether  the  decree  of  the  respondents  can 
be  supported  upon  the  grounds  stated  by  the  Vice-Chancellor  is  the  important 
question  in  this  case. 

The  ease  is  of  some  interest  with  regard  to  the  principle  it  involves,  and 
of  great  importance  as  it  affects  a  very  large  and  valuable  property  in  the 
district  of  Huddersfield,  with  respect  to  which  very  similar  questions  may 
no  doubt  arise.  It  was  argued  for  several  days  in  your  Lordships'  House,  by 
very  able  and  learned  counsel  on  both  sides.  The  minutest  parts  of  the  case 
hare  been  investigated  with  great  care,  and  the  long  lapse  of  time  since  the 
argument  has  enabled  us  to  consider  the  whole  case  very  carefully.  I  have 
satisfied  myself  that  the  opinion  of  my  noble  and  learned  friend  on  the 
woolsack  which  he  has  just  delivered  that  the  bill  ought  to  be  dismissed,  is 
perfectly  correct.  I  am  of  opinion  that  the  plaintiffs  cannot  support  their 
ease,  either  at  law  or  in  equity. 

To  consider  the  case  without  for  the  present  adverting  to  the  ground  of 
the  Vice-Chancellor's  decision,  it  is  perfectly  clear  that  the  respondents  could 
aot  succeed,  on  the  ground  of  a  manorial  custom,  affecting  the  tenure  of 
those  lands  analogous  to  a  copyhold  custom.  The  alleged  practice  is  compara- 
tively quite  modem,  nor  has  that  view  of  the  case  very  properly  ever  been 
brought  forward  on  the  part  of  the  defendants  in  error.  Nor  has  any  express 
or  implied  contract  been  made  out  on  the  part  of  the  landlord  by  the  evidence. 
Certainly  there  was  no  contract  in  writing  by  the  landlord  or  an  agent, 
competent  to  bind  him  either  express  or  implied,  so  as  to  bind  the  landlord 
at  law.  Nor  was  there  I  clearly  think,  any  evidence  of  an  express  or  implied 
parol  contract  which  being  afterwards  partly  performed,  would  be  binding 
notwithstanding  the  provisions  of  the  Statute  of  Frauds. 

On  the  part  of  the  respondents,  it  was  contended  that  Thornton  took 
under  what  is  termed  the  "  tenant-right  "  system  in  the  manor,  which  existed 
only  or  arose  in  the  time  of  Sir  John  Ramsden,  and  is  alleged  to  have  been, 
that  the  person  who  took  land  to  build  upon,  and  did  build  to  the  satisfaction 
of  the  lord  or  his  steward,  was  entitled  to  hold  at  a  certain  rent,  and  also 
whenever  he  pleased  to  call  for  it  to  have  a  lease  from  the  lord  of  the  manor 
for  sixty  years,  at  the  rent  fixed  for  a  lease,  at  the  time  of  the  being  allowed 
to  build  by  the  lord  or  his  steward,  or  if  no^  then  fixed,  was  to  be  afterwards 
fixed,  and  the  lease  to  be  renewable  at  stAted  periods  upon  the  payment  of 
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a  fixed  fine.  It  does  not  appear  that  any  lease  was  ever  given,  as  far  as  I 
can  collect,  to  any  person  claiming  on  the  ground  of  this  tenant-right,  and  as 
being  entitled  thereby  by  Sir  John  Ramsden  in  himself  or  in  his  time. 

To  my  mind  there  would  be  very  great  difficulty  in  making  out  that  any 
such  implied  contract  could  be  construed  to  have  arisen  on  the  part  of  the 
landlord.  Sir  John  Bamsden,  the  proprietor,  in  whose  time  the  mage 
originated,  does  not  appear  to  have  granted  any  leases  under  this  usage. 
But  even  if  there  had  been  a  practice  of  granting  leases  prevailing  for  a  very 
long  period  of  time  by  the  landlord,  who  was  owner  in  fee,  and  might  grant 
any  leases  of  any  description  that  he  pleased  to  any  person  he  pleased,  with 
any  terms,  it  would  be  very  difficult  indeed  to  convert  that  practice  into  an 
obligatory  custom  or  usage,  especially  in  those  cases  in  which  the  alleged 
custom  itself  contemplates  a  future  important  matter  which  was  left  open 
to  future  agreement,  namely,  the  amount  of  rent  to  be  paid,  and  other  matters 
to  be  fixed  under  the  lease  to  be  granted.  A  thousand  instances  of  the  grant 
of  leases,  all  of  which  may  be  referred  to  kind  feeling  on  the  part  of  the 
landlord,  which  will  explain  every  part  of  this  case  (and  which  I  sincerely 
hope  will,  whatever  the  result  of  this  suit  may  be,  continue  still)  will  prove 
nothing. 

It  appears  to  me  to  be  perfectly  out  of  the  question  to  hold  that  there 
was  a  contract  to  grant  a  lease,  the  most  important  terms  of  which — the 
amount  and  time  of  payment  of  the  rent  to  be  paid — ^were  not  stipulated, 
and  which  would  be  naturally  the  subject  of  a  fresh  agreement.  If  a  verbal 
statement  to  the  like  effect  had  been  made  by  Sir  John  Bamsden  himself 
to  Thornton,  before  he  began  to  build,  the  precise  terms  being  clearly  in  the 
power  of  Sir  John  Bamsden  to  fix,  all  that  could  be  said  woidd  be,  that  the 
rent  and  precise  terms  would,  in  such  case,  be  left  to  the  honourable  feelings 
of  Sir  John  Ramsden,  and  not  create  a  legal  obligation.  I  cannot  see  how 
he  could  be  considered  to  have  made  any  complete  contract  at  all ;  still 
less  is  there  any  ground  to  imply,  on  the  part  of  the  landlord,  an  agreement 
that,  until  the  lease  was  granted,  the  tenant  was  to  hold  as  an  irremoveable 
tenant  for  ever  at  the  lower  rent  at  which  he  held  the  property  as  tenant- 
at-will,  which  was  suggested  in  the  course  of  the  argument. 

To  me  the  evidence  is  quite  satisfactory  that  Thornton  took  both  takes 
as  tenant  at  will,  both  in  point  of  law  and  in  equity,  and  every  claim  beyond 
that  can  only  be  on  the  honourable  feelings  of  the  appellant.  On  giving  up 
the  first  take  to  the  Commercial  Club  on  the  30th  September,  1857,  he  then 
acknowledged  himself  to  be  tenant  at  will  in  distinct  terms,  and  at  such  rent 
as  he,  the  landlord,  would  think  proper.  At  the  second  take  of  the  mistal, 
on  the  26th  June,  1848,  he  takes  it  expressly  as  tenant  at  will  from  the 
trustees  and  guardians.  Afterwards,  on  the  16th  October,  1856,  Thornton 
writes  to  Mr.  Hathom,  to  know  the  conditions  on  which  Sir  J.  W.  Bamsden 
then  granted  leases,  and  how  much  per  yard  he  should  be  charged  for  a  house, 
if  leased,  as  he  thought  of  having  a  lease,  which  shows  distinctly  and  decidedly 
that  he  did  not  then  consider  that  he  was.  in  the  condition  of  a  leasehold 
tenant,  or  tenant  having  a  right  to  a  lease;  and,  therefore,  there  certainly 
was  no  mistake  in  stating  himself  to  be  tenant  at  will  of  the  land  in  the  first 
take,  in  transferring  it  to  the  Commercial  Club  in  1857. 

These  circumstances  form  a  very  strong  case  against  the  plaintiff  which 
is,  in  my  mind,  entirely  unanswerable  at  law.  The  words  "  tenant-at-will,'* 
were  undoubtedly  meant  by  the  landlord  to  be  understood  in  their  proptf 
legal  sense,  and  must  be  taken  to  have  been  understood  by  the  tenant  to 
mean  what  they  imported.  There  cannot  be,  I  think,  the  slightest  doubt 
upon  this  part  of  the  ease. 

Before  adverting  to  the  most  important  question,  it  remains  shortly  to 
notice  an  argument  brought  forward  on  the  part  of  the  respondent  before 
proceeding  to  the  most  important  part  of  the  case.  It  appeared  that  in  1845 
the  trustees  of  the  Ramsden  Estate  permitted  some  tenante  whose  holdings 
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were  required  by  some  railway  companies,  and  who  held  under  the  tenant- 
right  system  to  receive  compensation  for  the  buildinf^s  from  such  companies 
who  occupied  them,  on  the  footing  uf  being  entitled  to  leases  thereof.  And 
the  guardians  of  the  appellant  grante<l  leases  to  them  under  tlie  Act  of  1B44 
for  the  purpose  of  enabling  them  to  claim  such  compensation.  This  was 
purely  as  a  matter  of  favour  to  the  individuals  to  whom  it  was  granted,  and 
not  an  admowledgment  of  liability  on  the  part  of  the  trustees  and  guardians. 
I  am  quite  satisiied  that  there  was  no  contract,  express  or  implied. 

But  the  most  material  and  more  doubtful  question  remains  to  be  con- 
sidered, viz.,  whether  the  ground  on  which  the  learned  Vice-Chancellor  has 
proceeded  can  be  supporte<l — whether  there  is  sufficient  proof  of  that  species 
of  fraud  committed  by  Sir  John  Kamsden  or  the  other  ajipellants,  on  which 
his  Honour  relies.  This  fraud  is  in  the  nature  of  a  personal  fraud  in  Sir  John 
Kamsden  as  to  the  transaction  in  1837,  and  in  the  devisees  and  guardians 
in  that  of  the  year  1845,  and  a  doubt  has  certainly  passed  through  my  mind 
whether  that  fraud,  if  it  was  a  fraud,  was  not  merely  personal,  and  could 
in  any  way  effect  the  estate  in  respect  of  which  it  was  committed  in  the 
hands  of  one  to  whom  it  was  afterwards  transferred,  though  a  mere  volunteer. 
But  this  point  has  not  l)een  argued,  and  I  will  assume  that  my  doubt  is 
unfounded,  and  that  if  Sir  John  Eamsden  was  guilty  of  the  personal  fraud 
alleged,  the  loss  occasioned  by  that  fraud  might  be  satisfied  out  of  the  estate 
itself  of  the  person  guilty  of  the  fraud  against  the  appellant,  who  is  not  a 
purchaser  for  a  valuable  consideration,  but  a  mere  volunteer.  But  I  stiU  feel 
a  difficulty  how  the  personal  fraud  of  the  trustees  and  guardians  who  were 
not  absolute  owners  can  affect  the  right  of  the  appellant,  Sir  John  \V. 
Ramsden,  who  does  not  claim  under  them. 

But  it  is  not  necessary  to  consider  this  point,  for  I  entirely  agree  with 
my  noble  and  learned  friend  on  the  woolsack,  that  personal  fraud  of  this 
nature  on  the  part  of  Sir  John  Ramsden,  or  his  trustees,  and  guardians  on 
the  respondents,  cannot  be  made  out  in  this  case. 

If  a  stranger  build  on  my  land  supposing  it  to  be  his  own,  and  I,  knowing 
it  to  be  mine,  do  not  interfere,  and  leave  him  to  go  on,  equity  considers  it 
to  be  dishonest  in  me  to  remain  passive,  and  afterwards  to  interfere  and 
take  the  profit.  But  if  a  stranger  build  knowingly  upon  my  land,  there  is 
no  principle  of  equity  which  prevents  me  from  insisting  on  having  back  my 
land,  with  all  the  additional  value  which  the  occupier  has  imprudently  added 
to  it.  If  a  tenant  of  mine  does  the  same  thing,  he  cannot  insist  on  refusing 
to  give  up  the  estate  at  the  end  of  his  term.    It  was  his  own  folly  to  build. 

In  this  case  the  respondent  had  most  clearly,  and  to  his  own  knowledge 
nothing  but  an  estate  at  will  in  both  the  first  and  second  take,  charged 
afterwards  by  the  payment  of  annual  rent  for  tenancies  in  both  takes  from 
year  to  year.  He  had  been  most  distinctly  and  clearly  told  that  he  was  to 
be  tenant-at-will,  and  he  most  clearly  understood  so.  I  have  already  stated 
that  there  was  no  agreement  with  the  landlord  for  any  further  estate,  or 
interest,  but  if  it  could  have  been  shewn  on  the  part  of  the  respondent  that 
the  landlord.  Sir  John  Ramsden,  with  respect  to  the  first  take,  and  the 
trustees  and  guardians  in  the  second  take,  believing  the  tenant  to  be  ignorant 
of  his  rights,  had  purposely  advised  him  to  go  on,  the  case  might  fall  within 
the  same  principle  as  a  case  of  fraud.  But  no  such  case  has  been  made  out 
to  my  satisfaction.  There  is  no  expression,  encouragement,  or  conduct  on 
the  part  of  Sir  John  Bamsden  himself,  which  ought  to  raise  that  suspicion. 
Those  on  the  part  of  Mr.  Hathom  which  have  been  given  in  evidence,  are 
all  explained  by  his  confidence  in  the  honour  and  kind  feeling  of  Sir  John 
Ramsden  and  his  family.  Mr.  Hathom  was  only  a  sub-agent,  and  declarations 
made  by  him  could  not  affect  Sir  John  Ramsden,  or  the  proprietors,  as  those 
of  an  agent  who  had  full  power  to  manage  the  estate,  and  sell,  or  demise 
it  of  bis  own  authority,  whose  acts  would  be  the  same  as  those  of  Sir  John 
Kamsden  himself  would  be.    He  was  clearly  subordinate  to  Mr.  Loch,  if 


Digitized  by  Google 


3034 


BAMSDEN  V.  DYSON. 


Mr.  Loch  indeed  had  any  such  power,  which  I  much  doubt.    Those  made 

by  Mr.  J.  Brook  are  open  to  the  same  observation.  He  was  not  an  agent 
with  full  power  to  manage  the  estate,  to  sell  and  demise  it  of  his  own 
authority,  so  as  to  make  his  statements  equal  to  those  of  Sir  John  Ramsden 
himself,  and  Brook's  observations,  made  at  the  time  of  the  first  take,  were 
only  an  expression  of  the  agent  of  his  confidence  in  the  kind  and  liberal 
disposition  of  Sir  John  and  his  family.  As  to  the  statements  and  declarations 
made  by  Sir  John  Bamsden  himself  bearing  on  this  part  of  the  case,  they 
are  only  two — one  was  what  passed  in  the  presence  of  a  person  named 
Mortimer,  and  the  other  spoken  to  by  one  Mr.  Brier,  when  Sir  John  said 
the  tenant  should  never  be  disturbed.  These  related  to  different  transactions 
than  those  in  question,  and  were  strictly  inapplicable  to  it,  as  Sir  John 
Eamsden  might  have  reasons  for  approving  of  one  demise,  and  not  another, 
and  even  if  they  applied  to  Thornton's  take,  they  amounted  to  no  more  than 
the  expression  of  kind  feeling  on  the  part  of  the  landlord,  of  his  own  liberal 
intention,  and  were  not  obligatory  on  him  in  point  of  law  or  equity  as  a 
promise.  If  a  man  expressly  promise  upon  his  honour,  his  promise  does  not 
create  an  obligation  in  point  of  law.  If  what  he  sa^  must  be  so  understood 
by  those  to  whom  it  is  addressed,  it  cannot  amount  to  more,  and  creates 
no  obligation  in  point  of  law.  The  assurance  of  agents  in  their  confidence 
in  the  honour  of  their  principals  and  their  family  cannot  carry  the  case  any 
further. 

I  have  satisiied  myself  that  this  is  the  true  view  of  the  case,  and  that 
no  liability  has  been  proved  on  the  appellant  in  any  way  at  law,  or  in  equity, 
which  is  all  that  we  in  the  course  of  our  duty  have  to  decide.  What  the 
appellant,  Sir  John  William  Bamsden,  may  choose  to  do  if  he  succeeds  in 
this  suit,  is  entirely  for  himself  to  decide,  his  obligation  (if  any)  being  one 
binding  only  in  honour. 

Lord  Kingsdown. — I  regret  that  in  a  case  of  so  much  importance  as 
this  is  there  should  be  any  difference  of  opinion  amongst  us  as  to  the  proper 
decision  of  it,  and  I  should  have  been  glad  if  the  practice  of  your  Lordships' 
House  allowed  me  to  withhold  the  expression  of  my  dissent  from  the  order 
proposed  by  the  Lord  Chancellor.  But  having  submitted  in  writing  very 
fully  to  your  Lordships  the  grounds  of  my  opinion  without  any  success,  it 
is  unnecessary,  and  I  think  it  would  be  useless,  that  I  should  do  more  on 
the  present  occasion  than  state  in  a  very  few  words  what  I  understand  to  be 
the  law  upon  the  subject,  and  the  effect  generally  which  the  evidence  has 
produced  on  my  mind. 

The  rule  of  law  applicable  to  the  case  appears  to  me  to  be  this — If  a 
man  under  a  verbal  agreement  with  a  landlord  for  a  certain  interest  in  land, 
or,  what  amounts  to  the  same  thing,  under  an  expectation  created  or 
encouraged  by  the  landlord  that  he  shall  have  a  certain  Interest,  takes  posses- 
sion of  such  land  with  the  consent  of  the  landlord,  and  upon  the  faith  of 
such  promise  or  expectation  lays  out  money  upon  the  land  with  the  knowledge 
of  the  landlord  and  without  objection  by  him,  a  court  of  equity  will  compel 
the  landlord  to  give  effect  of  such  promise  or  expectation.  This  was  the 
principle  of  the  decision  in  Gregory  v.  Mighell  (18  Ves.  328)  and  as  I  conceive 
is  open  to  no  doubt.  If,  at  the  hearing  of  the  cause  there  appears  to  be  such 
uncertainty  as  to  the  particular  terms  of  the  contract  as  might  prevent  a 
court  of  equity  from  giving  relief,  if  the  contract  had  been  in  writing,  but 
there  had  been  no  expenditure,  a  court  of  equity  will,  nevertheless,  in  the 
case  which  is  above  stated  interfere  in  order  to  prevent  fraud,  though  there 
has  been  a  difference  of  opinion  amongst  great  judges  as  to  the  nature  of  tiie 
relief  to  be  granted.  Lord  Thurlow  seems  to  have  thought  that  the  Court 
would  ascertain  the  terms  by  reference  to  the  Master,  and  if  they  could  not 
be  ascertained  would  itself  fix  reasonable  terms.  Lord  Alvanley  and  Lord 
Bedesdale,  and  perhaps  Lord  Eldon,  thought  this  was  going  too  far;  but  I 
do  not  understand  any  doubt  to  have  been  entertained  by  any  of  tiiem  that, 
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either  in  the  form  of  a  specific  interest  in  the  land  or  in  the  shape  of  compen- 
sation for  the  expenditure,  a  Court  of  Equity  would  give  relief  and  protect 
in  the  meantime  the  possession  of  the  tenant.  If  on  the  other  hand,  a  tenant 
being  in  possession  of  land  and  knowing  the  nature  and  extent  of  bis  interest^ 
lays  out  money  upon  it  in  the  hope  or  expectation  of  an  extended  term  or 
an  allovance  for  expenditure,  then,  if  such  hope  or  expectation  has  not  been 
created  or  encouraged  by  the  landlord,  the  tenant  has  no  claim  which  any 
Court  of  Law  or  Equity  can  enforce.  This  was  the  principle  of  the  decision 
Id  Pilling  v.  Armiiage  (12  Ves.  85),  and  like  the  decision  in  Oregory  v.  Migkell, 
seems  founded  on  plain  rules  of  reason  and  justice. 

The  whole  question,  I  think,  in  this  case  is  witbin  which  class  does  the 

present  claim  fall,  a  point  which  of  course  depends  entirely  on  the  effect  of 
ihe  evidence.  The  evidence  in  my  opinion,  shews  that  it  falls  imder  the  former. 
The  course  adopted  by  Sir  John  Ramsden  on  letting  his  land  was  this.  He 
lived  himself  at  some  distance,  about  thirty  miles  from  Huddersfield.  He  had 
a  principal  agent  or  steward,  Mr.  Bower,  who  Hved  near  him,  and  sub-agents 
or  persons  in  his  employ,  who  resided  at  Huddersfield.  If  any  person  desired 
to  take  a  plot  of  land  for  buildii^,  he  applied  to  the  steward  or  one  of  the 
sub-agents;  and  if  the  application  was  approved,  the  piece  of  ground  required 
was  measured  and  staked  out,  and  the  rent  fixed.  The  applicant  tiien  took 
possession,  and  built  his  house,  on  the  completion  of  which,  and  not  before^ 
W  was  charged  with  rent,  and  was  entered  as  a  tenant  on  the  rent-books  of  the 
landlord. 

Thus  far  there  is  no  controversy  between  the  parties  on  this  record.  The 
question  is,  what  were  the  terms  held  out  on  behalf  of  the  landlord,  and  on  the 
faith  of  which  the  tenants  invested  their  money  ?  The  appellant  insists  that  the 
persons  thus  taking  land  and  building  were  of  two  classes,  those  who  originally 

contracted  for  the  leases,  and  those  who  preferred  to  hold  at  lower  rents  without 
lease.  He  admits  that  the  former  class  were  entitled  to  leases  renewable  for 
flTeron  certain  terms;  hut  he  insists  that  those  who  did  not  originally  contract 
for  leases,  were  not  entitled  at  any  time  afterwards  to  have  such  leases  granted 
to  them — that  they  were  mere  tenants-at-wili  in  the  ordinary  legal  acceptation 
of  the  term,  had  no  right  whatever,  legal  or  equitable,  against  their  landlord, 
but  might,  as  soon  as  they  had  completed  their  buildings,  be  turned  out  of 
them  without  any  compensation  or  allowance  for  their  expenditure. 

The  respondents,  on  the  other  hand,  maintain  that  there  was  no  such 
distinction  as  is  alleged  in  t^e  original  contracts  for  land — that  those  who  built 
and  entered  on  their  land  without  leases  at  lower  rents  did  so  on  the  assurance 
that  they  might  have  leases  whenever  they  required  them,  and  that,  in  the 
meantime,  they  should  not  be  disturbed  in  their  possession,  or,  at  all  events, 
Qot  without  full  compensation.  There  ia  contradictOTy  testimony  upon  these 
points,  but  it  appears  to  me  that  the  preponderance  is  in  ^vour  of  the 
respondents. 

I  am  unable  to  reconcile  with  the  appellant's  hypothesis  of  distinct  contracts 
for  leases,  what  was  done  under  the  Act  of  1844 — the  grant  of  renewable  leases 
in  1846  to  twenty  or  thirty  persons,  as  to  whom  there  is  no  evidence  that  any 
of  &em  had  specially  contracted  for  leases,  or  the  language  held  by  Mr.  Loch 
in  1851,  when  the  tenants  were  alarmed  by  the  apprehension  that  they  would  be 
required  to  take  leases — unless  the  tenants-at-will  were  entitled  to  leases,  there 
was  no  power  to  grant  them  tmder  the  Act.  With  respect  to  the  letter  signed 
by  Thornton,  on  the  application  for  the  two  takes  on  the  16th  June,  1845,  more 
reliance  was  placed  upon  it  in  the  argument  at  the  bar  than  I  think  it  was 
entitled  to.  The  whole  force  of  the  observation  consists  in  the  use  of  the  words 
"  to  hold  as  tenant-at-wiU, "  which  it  is  said  must  mean  what  the  words  in  their 
legal  sense  import.  The  respondents  contend  that  tiiose  words  were  used  just 
as  they  are  used  in  copyholds— Tenant -at-will  of  the  lord,  according  to  tiie 
custom  of  the  manor ;  that  the  lands  though  not  copyhold  were  dealt  with  very 
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much  in  the  manner  in  which  copyholds  are  dealt  with ;  that  the  tenant's  title 
consisted  in  an  entry  of  the  name  of  the  taker  as  tenant  in  the  books  of  the 
lord,  and  that  the  transfer  was  made  by  a  similar  entry  in  the  same  books,  and 
that  the  term  "  tenant-at-will  "  was  used  merely  to  distinguish  those  who  had 
no  leases  from  those  who  had  leases.  I  confess  that  a  reference  to  the  rentals 
in  evidence,  appears  to  me  strongly  to  confirm  this  view. 

It  was  argued  that  whatever  might  have  been  the  original  position  of  the 
parties,  the  papers  which  were  signed  in  1859,  on  the  occasion  of  the  loan  made 
by  the  Commercial  Inn  Money  Club,  had  the  effect  of  clearly  making  Thornton 
a  tenant-at-wiJl.  Having  regard  to  the  circumstances  under  which  they  were 
signed,  I  can  attribute  no  weight  to  these  papers.  No  notice  was  given  to 
the  respondents  that  any  change  whatever  was  intended  to  be  effected  in  their 
position  by  these  papers,  and  it  seems  to  me  that  no  such  change  could  be 
effected  by  the  hypo^esis.  These  gentlemen,  the  one  as  tenant  and  the  other 
as  mortgagee,  were  entitled  to  a  substantial  interest  in  the  property,  and  yet, 
without  any  consideration  whatever  of  any  kind,  they  are  supposed  to  have 
voluntarily  converted  themselves  into  tenantfi-at-will,  in  the  strict  sense  of 
the  term,  liable  not  only  to  have  their  rente  raised  from  time  to  time,  as  the 
landlord  might  think  fit,  but  to  be  turned  out  of  possession  whenever  he  pleased. 
It  seenw  to  me  that  the  right  of  the  parties  in  this  case  must  be  decided  in  just 
the  same  way  as  if  these  two  papers  had  never  been  signed. 

I  have  thus  slightly  indicated  the  reasons  which  induced  me  to  think  that 
the  respondents  have  made  out  a  case  for  relief  of  some  kind  in  a  Court  of 
Equity ;  whether  it  should  be  of  the  kind  given  by  the  decree  complained  of, 
or  in  a  different  form,  would,  if  it  were  material  to  consider  it,  be  a  very  difficult 
question.  But  the  opinion  of  the  majority  of  your  Lordships  makes  any 
consideration  of  tiiat  question  unnecessary.  Much  as  I  regret  that  opinion, 
and  the  consequences  which  must  flow  from  it,  I  am  of  course  quite  satisfied 
that  it  is  much  more  likely  to  be  right  than  any  that  I  am  able  to  form. 

Lord  Westbury. — It  would  hardly  be  possible  for  me  at  this  late  hour  to 
state  in  detail  to  your  Lordships  the  reasons  why  I  feel  myself  compelled,  though 
reluctantly,  to  concur  in  the  opinion  which  has  been  expressed  by  my  noble 
and  learned  friend  on  the  woolsack.  But  it  is  unnecessary  that  I  should  add 
anything  to  the  clear,  and,  to  my  mind,  satisfactory  statement  of  reasons  which 
has  been  m^de  by  the  noble  and  learned  Lord.  I  shall,  therefore,  dispense  witii 
reading  the  opinion  which  I  had  prepared,  inasmuch  as  the  arguments  which 
I  should  have  submitted  to  your  Lordships  are  substantially  the  same  as  those 
of  my  noble  and  learned  friend,  who  has  already  expressed  them  in  the  clearest 
manner.  I  agree  also  in  the  opinion  which  he  has  expressed  that  this  bill 
should  be  dismissed  without  costs.  Unquestionaby,  I  do  not  believe  that  the 
appellant  desires  that  costs  should  be  given,  but  whether  that  is  so  or  not,  I 
think  your  Lordships  will  act  rightly  in  reversing  the  decree  appealed  from,  and 
dismissing  the  bill  without  costs. 

Decree  reversed.  Cause  remitted  to  the  Court  of  Chancery,  with  a 
declaration  that  the  bill  ought  to  have  been  dismissed. 
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BoMiLLY,  M.B.,  July  5,  1866. 

BEANCKER  v.  CARNE. 

14  W.  R.  947;  L.  R.  2  Eq.  610;  14  L.  T.  786;  12  Jur.  N.S.  1015. 

Concise  statement — Completion  of  defence — Postponement  of  hearing — 
Long  Vacation. 

Discovery,  B. — The  Court  will  not  prevent  the  postponement  of  the 
hearing  of  a  cause  tiU  the  plaintiff  has  answered  the  interrogatoriea  filed  with  a 
concise  statement  by  the  defendant,  merely  on  the  ground  that  the  postpone- 
ment will  prevent  the  hearing  of  the  cause  till  after  the  Long  Vacation. 

Thia  was  an  application  to  enlarge  the  time  for  a  suit  to  come  on  for 
hearing  on  a  motion  for  decree. 

The  bill  was  filed  on  the  19th  of  November,  1865.  On  the  15th  of  March 
the  afBdavits  in  support  of  the  bill  were  filed,  and  on  the  16th  of  June  the 
defendant  obtained  leave  to  file  a  concise  statement  and  interrogatories  for 
the  examination  of  the  plaintiff.  The  cause  was  now  set  down  for  hearing, 
and  this  application  was  to  have  the  hearing  postponed  until  the  plaintiff 
had  answered  the  defendant's  interrogatories.  The  motion  was  that  this 
cause  stand  out  of  the  paper  till  the  plaintiff  has  filed  a  concise  statement 
and  interrogatories. 

E.  E.  Kay  for  the  motion. — The  defendant  has  a  right  to  have  time  allowed 
him  for  the  completion  of  his  defence. 

Baggallay,  Q.C.,  and  Little,  contrh. — The  Court  will  not  allow  a  concise 
statement  to  be  made  so  short  a  time  before  the  Long  Vacation.  It  is  not 
required  for  defence.  The  object  is  to  prevent  a  decree  bemg  made  before 
the  Long  Vacation. 

Jeaael,  Q.C.,  for  other  parties. — The  old  practice  where  a  cross  bill  was 
filed  seeking  relief  as  well  as  discovery,  was  to  bring  up  the  cross  bill  to  the 
same  stage  as  the  original  bill.  The  original  bill  was  never  delayed  for  the 
sake  of  the  cross  bill. 

Lord  Romilly,  M.R. — This  case  shows  completely  the  satisfactory 
condition  of  the  business  of  these  courts  at  the  present  time.  It  is  stated  on 
behalf  of  the  plaintiff  that  the  defendant  has  done  all  he  can  to  delay  this 
suit,  and  the  utmost  result  is  a  delay  of  five  months.  I  cannot  go  into  the 
merits  of  this  case.  It  may  be  that  the  answers  the  defendant  requires  are 
of  great  importance  to  his  defence.  If  I  were  to  decide  against  him  I  might 
be  driving  him  to  file  another  bill.  This  is  much  too  strong  a  case  to  compel 
a  defendant  to  waive  his  defence  on  the  ground  that  it  will  prevent  the  case 
being  heard  before  the  Long  Vacation.    There  will  be  no  costs. 


KiNDERSLEY,  V.C.,  July  6,  1866. 
PIFFARD  V.  BEEBY. 
14  W.  R.  948. 

Practice — Removal  of  next  friend — Stranger — Connection  with  non- 
accounting  defendant. 

TWANT. — A  suit  was  tnsfttuted  to  cany  out  articles  for  a  settlement,  the 
father  being  unable  to  perform  his  covenant,  and  his  mother  having  made  an 
abortive  attempt  to  do  so.  The  bill  being  by  the  infant  children  by  their  next 
friend,  a  near  relative  of  the  defendant,  a  motion  was  made  to  remove  him 
and  substitute  the  brother-in-law  of  the  wife,  on  the  ground  of  the  present 
next  friend's  nea/r  eonneetion  with  the  defendant,  that  he  was  a  stranger  to 
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the  family,  and  that  the  defendant,  being  one  of  the  trustees  of  the  arHcles, 
had,  in  fact,  filed  the  bill,  and  had  omitted  to  enforce  the  articles. 

Motion  refused  with  costs. 

Semble,  the  mere  fact  of  a  next  friend  being  a  stranger  and  a  near 
connection  of  a  defendant  is  no  reason  for  his  removal,  unless  such  defendant 

be  accoiintable. 

This  was  a  motion  by  Hamilton  Hume,  as  next  friend  pro  hac  vice,  that 
William  Porter  Knightly,  the  present  next  friend  of  the  infant  plainti£Fs,  might 
be  discharged  from  his  office,  and  for  a  reference  to  chambers  in  the  usual 
way,  in  onler  that  the  moving  party,  or  some  other  fit  and  proper  person, 
might  be  appointed  next  friend  in  his  stead.  The  bill  was  filed  by  the  four 
in^nt  children  of  Charles  Fiffard  and  Emily  his  wife,  formerly  Emily  Hume, 
to  determine  their  rights  under  a  voluntary  settlement  made  by  their  paternal 
grandmother,  Elizabeth  Piffard,  under  these  circumstances: — On  the  marriage 
of  Mr.  and  Mrs.  Piffard  articles  for  a  settlement  were  entered  into  whereby 
Mr,  Piffard  covenanted  to  settle  5,O00L  on  his  wife  and  children  in  the  usual 
way.  These  were  dated  29th  May,  1858,  but  inasmuch  as  the  covenant 
entered  into  was  rather  in  expectation  of  property  which  Mr.  Piffard  expected 
from  his  mother,  than  from  any  present  ability  of  his  own  to  settle  such  a 
sum.  he  effected  an  insurance  upon  his  life  and  assigned  it  over  to  the  trustees 
of  the  articles  on  the  understanding  that  it  should  be  re-assigned  when  the 
covenant  was  performed.  Mr.  and  Mrs.  Piffard  were  then  resident  in  India, 
and  his  mother  in  England,  and  she,  by  the  settlement  in  question,  limited 
the  6,000L  to  the  children  of  Charles  Piffard  generally,  without  specifying 
them  as  the  children  of  that  particular  marriage,  and  therefore  this  was  incon- 
sistent with  the  articles;  but  at  the  time  this  settlement  was  made  the 
articles  were  cancelled,  and  the  policy  was  allowed  to  drop.  Four  years 
elapsed,  and,  questions  arising  on  the  effect  of  the  settlement,  this  suit  was 
instituted,  as  it  was  alleged,  by  George  Beeby,  the  surviving  trustee  of  the 
settlement,  William  Porter  Knightly,  his  near  relative,  being  named  next 
friend  of  the  infants. 

The  case  came  on  upon  a  former  occasion  upon  exceptions  to  the  answer, 
[1866]  E.  R.  A.  283. 

Cust,  in  support  of  the  motion,  contended  that  it  was  improper  that  a 
total  stranger  to  the  family,  a  solicitor,  and  a  near  connection  of  Uie  defendant, 
who  was,  in  fact,  the  originator  of  the  suit,  should  be  the  next  friend  of  the 
infants.  The  expense  of  the  suit  had  also  been  very  great.  The  Court  had 
always  considered  these  circumstances  objectionable,  and  had  removed  a  next 
friend  on  those  grounds ;  moreover,  here  the  same  solicitor  acted  for  Mr.  Beeby 
and  the  next  friend.  The  party  proposed  was  the  brother  of  the  mother  of  the 
infants,  and  it  was  manifestly  for  their  benefit  that  he  should  be  next  friend 
in  consequence  of  that  relationship,  for  the  Court  looked  mainly  at  the  interest 
of  the  infants.  It  was  now  asked  that  there  should  be  the  usual  inquiry  in 
chambers:  Towsey  v.  Qroves  {11  W.  R.  252);  Sandford  v.  Sandford 
(11  W.  R.  336). 

Mr.  Piffard,  the  father  (a  defendant)  in  person,  said  that  the  present 
motion  was  not  his  motion,  but  he  supported  it,  and  contended  that  the 
defendant  Beeby  had  been  guilty  of  an  omission  in  his  duty  as  trustee,  in  not 
during  the  four  years,  raising  the  question  as  to  the  settlement;  and  in 
allowing  the  policy  to  drop,  for  which  he  might  be  liable ;  and  that  therefore 
his  connection  with  the  present  next  friend  was  so  objectionable. 

Baily,  Q.C.,  and  Renshaw,  in  opposition  to  the  motion,  were  not  called 
upon. 

Bagshiwe  for  Mr.  Beeby. 

KiNDEBSLEY,  ■V.C.— Mr.  Piffard  suggested  that  Mr.  Beeby  was  liable  as 
well  as  himself,  in  consequence  of  his  not  taking  some  steps  on  behalf  of  the 


Digitized  by  Google 


RE  smith's  leaseholds. 


3039 


in&ntB  which  he  ought  to  have  taken.  If  he  failed  to  do  anything  for  which 
be  became  personally  responsible — ^which  is  a  great  assumption,  and  which  I 
assume  only  for  the  purposes  of  this  motaon — who  is  first  liable?   The  infants' 

right  is  to  have  the  articieB  carried  out,  but  their  prior  right  ia  against 
Mr.  Piffard.  If  Mr.  Beeby  ought  to  have  compelled  Mr.  Piffard  to  perform 
his  part,  Mr.  Beeby  cannot  be  liable  until  the  liability  of  Mr.  PifEard  is 
exhausted.  This  is  not  an  attorney's  suit,  if  it  was,  the  Court  would  promptly 
interfere  on  the  point  whether  there  ought  to  be  a  suit  at  all,  and  if  so  to 
have  a  proper  next  friend.  This  is  the  case  of  an  unfortunate  miscarriage 
by  reason  of  the  ultimate  limitation  in  the  settlement  being  in  favour  of  the 
children  of  any  marriage.  No  doubt  Mr.  Beeby  could  have  brought  an  action 
against  Mr.  Pi£Fard  under  his  covenant,  but  it  would  have  been  fooHsh,  and 
in  not  doing  bo  he  acted  wisely.  He  was  perfectly  justified,  however,  in 
getting  some  proper  person  as  a  next  friend  of  the  infanta,  the  object  being  to 
compel  the  carrying  out  of  the  articles.  Then  comes  this  motion,  the  person 
proposed  as  a  next  friend  having  the  apparent  additional  advantage  that  he 
is  the  maternal  uncle  of  the  infants.  It  is  truly  said  that  the  same  solicitor 
acts  for  the  infants  and  Mr.  Beeby,  and  is  that  nght?  Not  if  there  were  a 
question  between  the  infiants  and  Mr.  Beeby,  or  if  he  were  personally  liable ; 
but,  except  upon  the  suggestion  made,  I  do  not  see  how  he  is  liable.  If  he 
be,  he  clearly  should  be  exonerated  by  Mr.  Piffard;  but  he  has  received  nothing, 
and  therefore  it  is  not  the  case  of  the  same  solicitor  appearing  for  the  infants 
and  an  accountable  trustee.  Moreover  the  person  proposed  is  the  brother- 
in-law  of  Mr.  Piffard,  between  whom  and  the  infants  there  is  a  question,  and 
therefore,  if  the  present  next  friend  were  removed,  I  should  remove  a  person 
who  has  no  interest,  and  substitute  one  who  has  an  interest,  and  who,  it  is 
not  too  much  to  assume,  would  employ  the  same  solicitor  as  Mr.  Piffard,  and 
pull  with  him;  to  whom,  therefore  there  would  be  the  very  objection  now 
made  to  the  present  next  friend.  Mr.  Piffard  may  feel  sure  of  this:  that, 
whatever  the  Court's  obligations  may  be  in  regarding  the  infants'  rights,  it 
will  so  exercise  them  as  not  unduly  to  press  upon  him.  Assuming,  therefore, 
to  the  utmost  extent  that  the  present  next  friend  is  the  nominee  of  Mr.  Beeby, 
there  is  no  reason  to  suppose  that  he  will  work  the  suit,  (although  he  is  no 
relative)  otherwise  than  properly.  Under  these  circumstances  the  fact  of  the 
same  solicitor  being  employed  is  no  detriment  to  the  infants;  whereas,  if  1 
were  to  do  what  is  asked,  their  interest^  might  be  neglected.  I  must  refuse 
the  application,  with  costs. 


Petition — Affidavit  of  title,  Ac. — C.  0.  xxxiv.  r.  3. 

CoupuLsoRY  Purchase. — On  an  applfcatton  by  tenant  for  life  for  -payment 
to  her  of  dividends  on  purchaae-money  of  land  taken  by  railway  company,  her 
af^avit  as  t4>  title,  Ac,  diapenaed  tuith. 

Petition  by  a  widow,  tenant  for  life  under  her  husband's  will,  to  have 
the  purchase-money  paid  into  court  by  a  railway  company  carried  over  to  a 
separate  account,  and  the  dividends  paid  to  her  for  life. 

The  executors  and  remaindermen  were  co-petitioners. 

The  affidavit  required  by  C.  O.  xxxiv.  r.  8,  bad  been  made  only  by  the 
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executors,  the  remaindermen  being  infants,  and  the  tenant  for  life  very  old 
and  infirm. 

RendaU,  for  the  petitioners,  cited  Re  Baroness  Braye  (9  Hare,  App.  7) 
in  which  Turner,  V.C. ,  had  considered  that  the  order  did  not  apply  to 
applications  by  tenants  for  life  for  payment  of  the  dividends  only.  He  thought 
it  right,  however  to  call  the  attention  of  the  Court  to  "  Seton  on  Decrees/* 
p.  1077,  where  the  practice  was  stated  to  be  the  contrary. 

Streeten,  for  the  company. 

KiNDERSLEY,  V.C.  thought  that  he  could  dispense  with  the  tenant  for 
life 's  affidavit. 


Wood,  V.C,  July  8,  1866. 
WBAOG  V.  MOBLET. 
14  W.  R.  949. 
Will — Charge  of  debts  on  rents  and  profits — CoaU. 

Executor  and  Adhinistbator. — A  charge  of  debts  on  rents  and  profits  is 
a  charge  on  the  corpus.    The  coats  of  residuary  legatees  appearing  on  further 

consideration,  hut  not  parties  to  the  suit,  will  not  be  allowed. 

Daubney  v.  Leake,  14  W.  R.  413,  and  Hubbard  v.  Latham,  14  W.  R.  563, 
foUowed. 

This  was  the  further  consideration  of  a  suit  for  the  execution  of  the  trusts 
of  the  will  of  Edward  Marriott.  By  his  will  the  testator,  after  giving  to  his 
wife  Elizabeth  Marriott  (now  the  pIainti£E  Elizabeth  Wtagg)  his  household 
goods  and  furniture,  &c.,  gave  all  his  real  estate  and  all  his  personal  estate 
not  specifically  bequeathed  to  the  defendant  William  Morley  and  to 
William  Fretwell,  since  deceased,  upon  trust  to  sell  and  receive  his  personal 
estate,  and  to  stand  possessed  of  the  moneys  to  arise  by  such  sales,  and  to 
be  collected,  got  in,  and  received;  and  the  will  proceeded  as  follows: — "  Upon 
trust  thereout  to  pay  the  costs  and  expenses  attending  such  sales,  and 
collecting  and  getting  in  as  aforesaid,  and  then  to  pay  thereout  my  debts, 
funeral  and  testamentary  expenses,  if  the  same  shall  be  sufficient  for  the 
purpose;  but  if  not  sufficient,  I  direct  that  the  deficiency  be  supplied  from 
the  rents  and  profits  of  my  real  estate;  and,  after  the  payments  aforesaid, 
do  and  shall  invest  the  residue  of  the  said  trust  moneys,  if  any,  in  the  names 
or  name  of  my  said  trustees,  in  or  upon  Government  or  real  securities,  at 
interest,  and  do  and  shall  pay  to,  or  permit  and  suffer  my  wife  to  receive  the 
income  of  the  said  trust  moneys,  and  the  rents  and  profits  arising  from  my 
said  real  estate  during  her  life  for  her  separate  use,  independently  of  any 
husband  with  whom  she  may  intermarry,  and  her  receipts,  whether  covert 
or  sole,  to  be  sufficient  discharges  for  the  same;  and  upon  the  decease  of  my 
said  wife,  upon  trust,  that  they,  the  said  trustees  or  trustee,  do  and  shall,  af 
soon  as  conveniently  may  be,  make  sale,  and  absolutely  dispose  of  my  said 
real  estate."  The  testator  directed  his  trustees  to  stand  possessed  of  the 
moneys  to  arise  from  such  sale  of  his  real  estate,  and  of  the  rents  and  profits 
thereof  until  sold,  and  of  the  money  so  invested  as  aforesaid,  and  all  the 
accumulations  of  interest  thereof,  upon  certain  trusts  for  the  benefit  of  the 
children  of  his  brother  and  sisters,  and  of  his  wife's  brother,  the  defendant 
William  Morley,  and  their  children.  The  bill  alleged  that  the  defendant 
Herbert  Morley,  one  of  the  children  of  the  defendant  William  Mwley, 
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sufficiently  represented  the  interests  of  all  the  children  of  testator's  brother 
and  three  sisters,  and  of  the  defendant  William  Morley.  A  question  arose 
<m  the  oonstruotion  of  the  testator's  will,  whether  the  debts  ought  to  be  paid 
out  of  the  income,  or  out  of  the  corpua  of  the  real  estate.  There  was  also 
a  question  whether  the  costs  of  the  children  of  one  of  testator's  sisters,  who 
appeared  on  the  further  consideration,  but  had  not  been  made  defendants  to 
the  bill,  were  to  be  allowed  out  of  the  trust  estate. 

Bolt,  Q.C.,  and  T.  A,  Roberts,  for  tiie  plaintiff,  contended  that  the  debts 
were  payable  out  of  the  corpus,  referring  to  the  cases  cc^ected  in  Jarm.  on 
WiUg,  ii.  516,  et  seq.  2nd  ed.   They  also  urged  that  those  persons  interested 

imder  the  will,  who  appeared  now,  but  had  not  been  made  defendants  to 
the  bill,  were  not  entitled  to  their  costs.  On  this  point  they  cited  Stevenson  v. 
Abington  (11  W.  R.  986) ;  Dauhney  v.  Leake  (14  W.  E.  418;  1  L.  R.  Eq.  496); 
Hubbard  v.  Latham  (14  W.  R.  658). 

CrachrtaU  for  the  defendant  William  Morley,  the  surviving  executor  and 
trustee. 

W.  M.  James,  Q.O.,  and  Chapman  Barber,  for  the  defendant  Herbert 
Morley,  contended  that  the  testator  intended  the  debts  to  be  paid  out  of  the 
annual  rents  and  profits. 

C.  0.  Boys,  for  the  defendant  Charles  Wragg,  the  plaintiff's  husband. 

W.  Pearson,  for  the  children  of  one  of  the  testator's  sisters,  who  were 
not  parties  to  the  suit,  also  contended  that  rents  and  profits  meant  annual 
rents  and  profits :  Heneage  v.  Lord  Andover  (8  Y.  &  J.  360) ;  Harper  v.  Munday 
(7  D.  M.  a.  869);  Forbee  v.  Bickardsort  (11  Hare,  854).  and  that  he  ought  to 
have  his  costs. 

Rolt,  Q.C.,  in  reply  upon  the  question  of  costB. — Where  you  have  the 
accounting  party  a  defendant,  and  the  party  to  whom  he  is  to  account 
plaintiff,  you  need  not  go  any  further. 

Wood,  V.C,  said  that  the  ra\s  laid  down  in  Allan  v.  Backhouse  (2  Yes.  & 
B.  65),  bad  been  acquiesced  in  in  a  series  of  cases  since  that  time.  The 
principle  there  established  was  that  where  there  was  a  sum  to  be  raised  at 
onoe,  or  one  which  the  testator  had  not  contemplated  being  raised  by  driblets, 
and  subject  to  that  testator  had  given  his  real  and  personal  estate  to  A.  and 
B.,  then  it  was  a  chaise  upon  the  corpus.  His  Honour  then  referred  to  the 
case  of  Wilson  v.  HaUtley  (1  R.  &  My.  590),  and  said  that,  applying  the 
principles  of  that  case  to  the  present,  where  there  was  a  charge  of  debts  which 
might  require  immediate  pa3rment,  every  word  in  that  case  justified  him  in 
saying  that  a  sale  or  mortgage  would  be  authorised  in  the  present  case.  All 
that  he  foimd  to  militate  against  this  view  was  the  direction  "after  the 
paymenlw  aforesaid"  to  invest  the  residue  and  pay  the  income  to  the  wife. 
But  the  testator  had  no  intention  that  his  wife  should  be  deprived  of  the 
rents  and  .profits  simply  because  tiiere  was  a  charge.  Why  was  the  sale 
directed  to  be  postponed  to  the  death  of  the  wife  except  that  she  might  have 
the  benefit  of  the  rents  and  profits  during  her  life?  The  case  of  Harper  v. 
Munday  (loc.  cit.)  showed  how  strong  the  rule  must  be.  Then,  as  regarded 
the  question  of  costs,  the  rule  having  been  laid  down  by  the  Master  of  the 
Rolls  and  Vice-Chancellor  Kindersley  (in  Daubney  v.  Leake  and  Hubbard  v. 
Latham),  he  would  not  depart  from  it.  It  was  a  considerable  departure  frcmi 
the  old  rule.  The  plaintiffs  and  the  defendants  to  the  record  must  alone 
have  their  costs. 
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Wood,  V.C.,  July  4,  1866. 

THE  GLECKHEATON  INDUSTRIAL  SELF-HELP  SOCIETY  c. 

JACKSON. 

U  W.  R.  950. 

The  Public  Health  Act,  1848  (11  &  12  Vict.  c.  63),  was  repealed  by  the 
Public  Health  Act,  1875  (38  &  39  Vict.  c.  55). 

Public  Health  Act,  1848  (11  &  12  Vict.  c.  QS)—Rea8oruible  notice— Sewer. 

Local  Government.  D. — A  notice  is  reaaonable,  wiikin  the  meaning  of 
section  45  of  the  Act,  when  it  specifies  the  object  of  an  entry  on  private 
premises  to  be  the  construction  of  a  sewer  of  certain  dimensions,  and  ahows 
that  the  entry  will  be  made  at  a  particular  point,  and  that  the  sewer  will  go 
from  that  point  in  an  oblique  direction.  It  ia  not  neceaaary  that  ihia  notice 
should  be  accompanied  by  a  map. 

This  was  a  suit  to  restrain  the  Local  Board  of  Health  of  CleckheatoD 
from  entering  on  the  plaintiff's  premises,  and  constructing  a  certain  sewer 
thereon.  The  Local  Board,  after  sending  a  notice  that,  for  the  purpose  of 
e&ectually  draining  the  district  by  constructing  a  sewer  of  certain  dimenBi<Mi8. 
they  intended  to  penetrate  at  a  certain  part  of  the  plaintiffs'  premises,  going 
in  an  oblique  line,  had  sent  workmen,  who  commenced  digging  a  trench. 

0.  M.  Giffard,  Q.C.,  and  Freeling,  for  the  plaintiffs,  contended  that  this 
motion  was  insufficient,  as  it  did  not  specify  how  and  where  the  board  were 
going  through  plaintiffs'  land,  and  was  not  accompanied  by  a  map,  and  that 
it  was  therefore  not  a  "  reasonable  notice  "  within  the  terms  of  section  45 
of  the  Public  Health  Act,  11  &  12  Vict.  c.  63.  That  section  only  gives  them 
compulsory  powers  over  public  property,  not  over  private  property :  Reg.  v. 
Local  Board  of  Health  of  the  Borough  of  Oodmanchester  (18  W.  R.  155). 

Rolt,  Q.C.,  and  Robinson,  for  the  defendant,  were  not  called  upon. 

Wood,  V.C,  said  that  the  Act  was  one  for  the  public  benefit,  and 
Parliament  had  assumed  that  its  powers  would  not  be  abused.  Section  45 
imposed  the  duty  of  doing  a  great  public  work.  As  to  that  part  of  the  evidence 
which  said  the  board  were  not  doing  it  properly,  it  was  met  by  a  hmg  series 
of  decisions  showing  that  they  were  the  best  judges  of  that.  If  he  held  that 
section  45  gave  no  compulsory  powers  over  private  property,  he  should  find 
the  Act  imposing  a  duty,  and  at  the  same  time  leaving  power  in  any  individual 
to  stop  the  improvements.  The  Oodmanchester  case  {loc.  cit.)  had  nothing 
to  do  with  section  46.  It  was  never  contemplated  by  the  Public  Health  Act 
that  local  boards  should  be  arrested  in  their  improvements  by  individuals. 
As  to  the  notice,  the  Act  did  not  say  that  a  map  must  be  sent.  If  the 
Legislature  had  intended  this  it  would  have  said  so.  He  could  not,  therefore, 
hold  that  a  map  was  necessary. 

His  Honour  held  the  notiee  to  be  reasonable,  and  dismissed  the  bill 
with  costs. 
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[Lords  Justices.] 
July  17,  1866. 

Be  THE  HAILWAY  FINANCE  COMPANY  (LIMITED). 
14  W.  B.  956. 

Joint-atock  company — Winding-up — Appointment  of  ofjieial  liquidator- 
Discretion  of  Court. 

Company.  M. — An  official  liquidator  having  been  appointed  by  one  of 
the  Courts  below,  the  Court  of  appeal  will  not  vary  the  appointment  unlese 
upon  apecial  grounds,  the  appointment  being  a  matter  of  discretion. 

An  order  having  been,  on  the  28th  May,  1866,  made  for  the  winding  up 
of  this  company,  the  IVfaster  of  the  Bolls  afterwards  appointed  Mr.  Price  the 
official  liquidator.  Two  motions  were  now  made  to  discharge  the  order.  The 
one  asked  for  the  appointment  of  Mr.  Chatteris,  and  the  other  for  the 
appointment  of  Mr.  Cooper. 

Craig,  Q.C.,  and  Cottrell,  for  the  first  motion,  on  behalf  of  the  directors, 
and  some  of  the  shareholders  and  creditors. 

Daniel,  Q.C.,  and  Roxburgh,  for  the  second  motion,  on  behalf  of  a  lai^e 
creditor. 

Bardswell  for  a  judgment  credits. 

Jesael,  Q.C.,  and  Swansion,  for  the  official  liquidator. 

Craig,  Q.C.,  in  reply. 

Their  Lordships  refused  both  motions  with  costs,  saying  that  they  would 
not,  in  a  matter  of  discretion  like  this,  interfere  with  the  way  in  which  the 
Master  of  the  Bolls  had  exercised  his  discretion,  unless  upon  special  grounds, 
which  were  not  shown  in  the  present  case. 


BoMiLLY,  M.R.,  June  27,  1866. 
ATWOOD  V.  ALFORD. 
14  W.  E.  966;  L.  R.  2  Eq.  479. 
WUl — Codicil — Substitutionary  gift. 

Will. — A  codicil  contained  the  following  words: — "Between  my  siatera 
then  living,  or  the  lawful  issue  of  any  or  either  of  them  then  dead  " : — ^Held, 
that  this  was  not  a  substitutionary  gift. 

John  Lush  Alford,  by  his  will,  gave  to  his  mother  real  and  personal 
property,  and  appointed  the  plaintiff  and  James  Cobb  (who  pre-deceased  him) 
executors  of  his  will. 

The  said  testator  made  a  codicil  to  his  will,  dated  the  2nd  of  August, 
1849.  in  the  following  terms : — 

"  I  hereby  revoke  the  devise  and  bequest  made  by  my  said  will  to  my 
mother,  and  I  hereby  devise  and  bequeath  to  my  executors  in  my  said  will 
named,  the  real  and  personal  estate  by  my  said  will  devised  to  her,  upon 
trust  to  sell  and  convert  the  whole  thereof  into  money,  and  to  invest  the 
produce  in  Government  securities,  and  by  and  out  of  the  dividends  or  interest 
accruing  therefrom,  to  allow  yearly,  for  the  maintenance  of  my  sister  Emily, 
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the  sum  of  SOL,  and  for  that  of  my  mother  the  like  sum  of  SOL  per  annum; 
and  upon  trust  to  divide  the  residue  of  the  dividends  and  interest,  during  their 
joint  Uvea  and,  after  the  death  of  either  of  them,  between  my  other  sisters  for 
their  maintenance,  and  after  the  death  of  both,  then  to  divide  the  principal 
between  my  sisters  then  living,  or  the  lawful  issue  of  any  or  either  <^  them 
then  dead,  the  issue  taking  per  stirpes,  and  not  per  capita." 

The  testator  had  four  sisters,  one  of  whom  died  in  his  lifetime,  leaving 
one  child,  Mary  Ellen  Hardy.  The  question  was  whether  such  oluld  was 
entitled  to  take  a  share  with  the  other  sisters. 

The  bill  was  filed  by  the  surviving  executor. 

Baggallay,  Q.C.,  and  Lavrance,  for  the  plaintiff. 

Selwyn,  Q.C.,  and  Speed,  for  Eliza  Alford,  one  of  the  sisters,  contended 
that  Mary  Ellen  Hardy  could  take  no  share  under  the  will.  Her  mother 
had  died,  and  in  the  lifetime  of  the  testator.  The  gifts  were  substitutionary, 
and  the  class  to  take  by  substitution  were  to  be  ascertained  at  the  death  of 
the  testator.  They  quoted  ChTiatopheraon  v.  Naylor  (1  Mer.  320);  ThomhiU  v. 
Thomhill  (4  Mad.  377) ;  Ive  v.  King  (16  Beav.  46) ;  Congreve  v.  Palmer  (1  W.  B. 
156:16  Beav.  435). 

Shapter,  Q.C.,  and  Bush,  for  the  representative  of  another  sister. 

Southgate,  Q.C.,  and  Hemming,  tor  Mary  Ellen  Hardy. 

Lord  Bohilly,  M.B. — I  think  this  is  not  a  case  of  a  substitutionary 
gift  at  all. 


Bohilly,  M.B.,  June  28,  1866. 
Jtt  re  THE  PBOPBIETOBS  OF  THE  BASINGSTOKE  CANAL, 

14  W.  B.  956. 

See  In  re  Woking  Urban  Council  (Basingsioke  Canal)  Act,  1911,  [1914] 

E.  E.  A. ;  83  L.  J.  Ch.  201  (C.  A.). 

Winding  up — Unregistered  company — Company  formed  under  a  private 
Act  of  Parliament. 

OoMPAHY.  M. — A  canal  company  formed  under  a  private  Act  of 
Parliament  may  be  the  subject  of  a  toindtng-up  order  under  the  Act  of  1862. 

This  was  a  petition  for  winding-up  the  Basingstoke  Canal. 

The  canal  was  opened  in  1794,  under  a  private  Act  of  Parliament.  The 
capital  was  86,0001.,  with  power  to  raise  40,0001.  by  mortgage  bonds.  A 
subsequent  Act  was  obtained,  enlarging  the  capital.  The  canal  was  wholly 
unsuccessful.  The  ordinary  capital  never  received  any  dividend,  and  the 
interest  on  the  mortgage  bonds  was  in  arrear.  The  petition  stated  that  the 
present  income  was  insufficient  to  keep  the  canal  in  repair,  and  pay  the 
working  expenses.  The  petition  was  presented  in  pursuance  of  a  resolutioo 
passed  at  a  general  meeting  of  the  proprietors. 

Wickens  and  Davey  appeared  on  behalf  of  the  petitioners. 

The  petition  was  imopposed. 

Lord  Bomilly,  M.B. — Is  this  a  trading  partnership,  such  as  can  be 
made  the  subject  of  a  winding-up  order? 

Wickens. — Tes;  this  is  a  similar  case  to  the  Isle  of  Wight  Trading 
Company,  and  Uie  Ventnor  Harbour  Company,  in  both  of  whi^  cases  the 
winding-up  order  was  made. 

His  Lord  SHIP  made  the  order  prayed  for. 
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RoMiLLY,  M.R.,  June  30,  1866. 
Re  THE  LAND  CBBDIT  COMPANY  OF  IRELAND;  MUNSTEE'S  CASE. 
14  W.  E.  957;  14  L.  T.  723. 
Winding  up—ContribuioTy — MiBTepreaeniation—DirectoTB — Lapse  of  time. 

CovpAHY. — A  mis-statement  of  the  names  of  the  directors  of  a  company  in 
Ike  prospectus  is  an  impoTtant  misrepresentation. 

A  shareholder  compUUning  of  misrepresentation  in  the  prospectus  of  a 
eompany  must  do  so  within  a  reasonable  time  after  becoming  aware  of  the 
misnpreseniation. 

This  was  an  application  on  an  adjourned  summona  from  chambers  to  have 
Munster's  name  struck  off  the  list  of  oontoibutories,  on  the  ground  of  mis- 
representation in  the  prospectus  of  the  company.  The  prospectus  stated 
that  all  the  directors  of  the  company  were  shareholders,  and  gave  the  name 
of  James  Pirn  as  one  of  the  directors. 

It  was  alleged  that  Munster  was  induced  to  take  shares  in  the  company 
from  seeing  Pirn's  name  as  a  director,  and  that  Pim  was  never  qualified  to  ba 
B  director.  When  the  company  was  formed  a  negotiation  was  commenced  for 
the  purchase  by  the  company  of  an  estate  belonging  to  Pim,  for  which  he  was 
to  be  paid  partly  in  cash  and  partly  in  shares  of  the  company.  This  was  the 
only  interest  Pim  ever  had  in  the  company,  and  the  negotiation  was  afterwards 
brokeo  off.  Munster  continued  to  attend  the  meeting  for  six  months  after 
the  negociatioD  was  broken  off. 

The  winding-up  order  was  made  on  the  1st  of  July,  186S. 

Jessel,  Q.C.,  and  E.  B.  Kay,  for  the  applicant. — The  list  of  directors  is  a 
Tei7  important  part  of  the  prospectus.  Persons  taking  shares  rely  very 
strongly  on  the  names  they  see  on  the  list.  Pim  never  had  any  qualification 
at  all.  He  only  had  a  possibility  of  a  qualification,  and  this  possibility 
subsequently  came  to  nothing :  Re  The  Life  Association  of  England,  Ex  parie 
Bkhe  (13  W.  E.  468;  11  Jur.  N.S.  459),  The  Brighton  Brewery  Company 
(10  S.  J.  807). 

Lord  Eomilly,  M.E. — I  have  always  held  that  the  names  of  the  directors 
are  most  important.  But  as  far  as  I  can  see  there  is  no  groimd  for  striking 
out  Munster's  name.  Munster  was  present  during  the  negotiations  in  1864. 
Pim  never  attended  previous  to  that  time.  If  the  contract  had  been  carried 
out  Pirn  would  have  become  a  director.  Munster  goes  on  attending  six 
months  after  the  agreement  c&me  to  an  end,  and  when,  as  he  must  have 
known,  Fim's  qualification  ceased.  In  my  opinion  it  is  too  late  for  him  to 
nise  tiie  question  of  misrepresentation.  He  ought  to  have  acted  speedily. 
A  misrepresentation  does  not  bind  a  person  who  complains  directly  he  finds 
it  out,  but  he  must  complain  directly.  The  case  of  the  Marquis  of  Abercom, 
in  which  the  Lords  Justices  differed  from  me,  was  compromised  by  the 
plaintiff  on  payment  of  80,0001.  There  is  no  ground  for  striking  off  the  name 
of  Munster. 


KiNDERSLEY,  V.C.,  July  21,  1866. 
HOENE  17.  HOENE. 

14  W.  R.  S67.  .  ,  I 

Administration  suit — Legatee — Creditor — Costs. 

Executor  and  Administrator. — In  an  administration  suit  by  legatees, 
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the  fact  of  one  of  the  legatees  being  a  large  creditor  wiU  not  entitle  him  to 
costs  as  between  solicitor  and  client. 

Reason  for  the  rule  for  taxation  as  between  soUoitor  and  client  in  a 

creditor's  suit. 

Earmarking  a  fund  where  there  is  a  contingency. 

This  was  an  administration  suit.  W.  E.  Home,  by  his. will,  chained  all 
his  estate  with  the  payment  of  his  debts,  and  subject  thereto  and  to  a  specific 
bequest,  devised  all  his  estate  to  his  wife  for  life,  and  after  her  death,  on  trusts 
for  sale  and  division  of  the  proceeds  among  his  children.  Some  years  before 
the  testator's  death  his  sister  had  sent  him  2501..  with  a  letter  stating  that  the 
money  was  to  be  for  the  benefit  of  his  son  Fallon  Home,  if  he  should  attain 
twenty-one,  and  if  not,  to  be  divided  among  the  testator's  other  children. 
The  letter  also  directed  that  the  interest  on  the  2501.  should  be  accumulated 
until  the  fund  became  payable.  The  testator  mixed  the  2501.  with  his  own 
moneys,  and  on  his  death  his  assets  were  about  9351.,  and  debts  about  2,4401. 
The  bill  was  filed  by  the  testator's  three  children  (of  whom  Fallon  Home  wag 
one),  all  infants,  by  their  next  friend,  against  the  testator's  widow,  praying 
for  an  administration  of  the  estate.  The  usual  administration  order  had  been 
made,  and  the  Chief  Clerk  had  allowed  Fallon  Home's  claim  as  a  creditor  for 
250Z.  and  interest,  amounting  to  upwards  of  8001. 

F.  H.  Colt,  for  the  plaintiflEs,  now  asked  that,  as  Fallon  Home  was  so 
large  a  creditor,  the  suit,  quoad  him,  might  be  treated  as  a  creditor's  suit,  and 
his  costs  taxed  as  between  solicitor  and  client:  Seton  on  Decrees,  165.  There 
was  also  a  question  as  to  how  the  fund  representing  the  2501.  and  interest 
should  be  dealt  with,  it  being  not  yet  certain  who  would  be  ultimately 
entitled. 

0.  8.  Round  for  the  defendant. 

KiNDERSLEY,  V.C. — The  reason  for  the  mle  for  taxing  costs  as  between 
solicitor  and  client  in  a  creditor's  suit  is  that  a  creditor,  as  a  party  suing  for 
the  benefit  of  others,  is  entitled  to  something  more  than  an  ordinary  plaintiff. 
Fallon  Home  sues  here  as  a  legatee,  and  not  as  a  creditor,  and  therefore  the 
rule  does  not  apply  to  him.  As  regards  the  fund  representing  the  2501.,  and 
interest,  it  is  of  importance  that  it  should  be  earmarked ;  it  bad  better  therefore 
be  carried  over  to  an  account  entitled  "  The  account  of  the  person  or  persons 
entitled  to  the  benefit  of  the  debt  or  claim  of  Fallon  Home." 


Stuart,  V.C,  June  80,  1866. 
DEWAE  V.  MAITLAND. 
14  W.  E.  958;  L.  E.  2  Eq.  884;  14  L.  T.  853;  12  Jur.  N.S.  699. 

Election — Colonial  heir. 

Election. — Where  A.  bequeathed  and  devised  certain  personal  and  real 
estate  in  England,  and  devised  real  estate  in  the  island  of  St.  Kitts,  in  the 
West  Indies,  to  trustees  in  trust  for  his  eldest  son  for  Ufe,  with  divers 
remainders  over,  the  will  being  duly  attested  to  pass  the  property  in  England, 
but  not  so  as  to  pass  real  estate  in  the  island  of  St.  Kitts: — Held,  that  a  case 
of  election  arose,  and  that  the  son  had  elected  to  take  under  the  will. 

Semble,  that  irrespective  of  the  question  of  a  voluntary  election,  the 
Court  would  have  declared  the  heir  bound  to  elect. 
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This  was  a  bill  filed  on  behalf  of  three  infant  children  of  Albemarle  Dewar, 
against  the  eldest  son  and  heir-at-law  of  the  said  Albemarle  Dewar,  and  the 
trustees  of  the  will  of  one  David  Albemarle  Bertie  Bewar,  for  the  purpose  of 
carrjing  into  execution  the  trusts  of  the  said  testator's  will.  The  question  for 
the  Court's  decision  was  one  of  election,  arising  under  the  following  ciroum- 
stanees: — 

David  Albemarle  Bertie  Dewar,  at  the  time  of  his  death  was  possessed 
of  valuable  freehold  and  personal  property,  including  certain  freehold  estates 
m  England,  and  also  in  the  Island  of  St.  Kitts,  in  the  West  Indies,  and  by 
his  will  dated  12th  day  of  January,  1867,  after  giving  a  legacy  of  3,000L,  and 
certain  interests  in  other  personal  property,  to  his  son  Albemarle  Dewar, 
devised  all  his  real  estate  in  Hampshire  to  his  said  son  for  life,  (with  certain 
restraints  on  alienation),  remainder  to  his  first  and  every  other  son  in  tail 
male,  remainder  to  the  first  and  every  other  of  the  said  sons  in  tail  general, 
remainder  to  the  daughters  of  the  said  Albemarle  Dewar  in  tail  general. 
After  giving  the  usual  powers  of  jointuring,  to  create  charges  in  favour  of 
children,  to  lease,  &c.,  the  testator  proceeded  to  give  all  the  rest  and  residue 
oi  his  real  and  personal  estate,  "  including  his  property  in  the  West  Indies," 
to  trustees  to  sell,  and  after  payment  of  debts,  to  invest  the  produce  thereof 
in  the  purchase  of  freehold,  oopyhold,  and  leasehold  hereditaments  in  England 
or  Wales,  upon  the  same  uses  and  trusts  as  his  freehold  hereditaments  in 
Hampshire  had  been  devised.  The  will  was  duly  attested  according  to  the 
kv  of  England,  but  was  not  attested  so  as  to  pass  real  estate  according  to  the 
lav  of  St.  Kitts,  the  law  of  that  island  still  requiring  wills  affecting  real  estate 
to  be  witnessed  by  three  witnesses.  On  the  death  of  the  testator,  his  son 
.\lbemarle  Dewar  duly  entered  into  possession  of  the  Hampshire  estates,  and 
received  the  rents  and  profits  both  of  them  and  the  West  India  estates  during 
Hb  life,  treating  himself,  as  the  balance  of  evidence  was  held  to  shew,  as 
tenant  for  life  only.  After  the  death  of  Albemarle  Dewar  in  1862,  intestate 
and  practically  insolvent,  the  West  India  estates  were  sold  by  the  trustcM : 
but  the  purchaser  declined  to  complete,  insisting  that,  as  the  testator's  will 
was  iu)t  executed  so  as  to  pass  the  real  property  by  the  law  of  St.  Kitts, 
Albemarle  Dewar  took  the  estates  in  that  island  as  heir-at-law,  and,  on  his 
death  intestate,  they  devolved  upon  his  eldest  son,  one  of  the  present 
defendants.  The  plaintiffs  then  filed  their  bill,  praying  a  declaration  to  the 
effect  that  the  said  Albemarle  Dewar  was  bound  to  elect  either  to  take  the 
West  India  property  under  or  against  the  will  of  the  testator,  that  he  had 
elected  to  take  it  under  the  will;  and  that,  should  the  Court  be  of  a  different 
opinion,  the  estate  of  Albemarle  Dewar,  including  the  West  India  estates, 
might  be  made  liable  in  compensation  for  the  loss  sustained  by  the  plaintiffs 
through  tile  said  Albemarle  Dewar  not  giving  effect  to  the  said  devise  of  the 
West  India  estates. 

Bacon,  Q-C,  and  F.  J.  Wood,  for  the  plaintiffs. 

Greene,  Q.C.^  and  G.  0.  Morgan,  for  the  defendant,  cited  Hearle  v.  Green- 
hank  (S  Atk.  695),  Boughton  v.  Boughton  (2  Ves.  sen.  12),  Sheddon  v. 
Goodrich  {8  Ves.  481),  Brodie  v.  Barry  (2  Ves.  &  B.  127),  Dillon  v.  Parker 
(I  Swans.  405),  Gardiner  v.  Fell  {1  Jac.  &  W.  22),  Churchman  v.  Ireland 
(1  E.  4  My.  261). 

F.  0.  Haynes,  for  the  widow  of  Albemarle  Dewar,  who,  in  the  event  of 
his  being  held  to  have  taken  against  the  will,  had  a  claim  against  the  estate, 
called  the  attention  of  the  Court  to  Padhury  v.  Clark  (2  M.  &  G.  208), 
TkeUu»on  v.  Woodford  (13  Ves.  200).  He  referred  to  the  circumstance  that 
in  cases  where  a  testator  had  attempted  to  dispose  of  some  portion  of  his  own 
property  by  an  instrument  ineffectual  for  that  purpose,  the  principle  of  election 
did  not  apply  to  an  heir  of  freehold  estates  in  England.  The  cases  had  not 
gone  further  than  to  make  a  copyhold  or  customary  and  Scotch  heir  elect. 

Stuart,  V.C. — Tou  see  an  English  heir  was  always  a  great  favourite.    I  do 
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not  know  that  this  is  so  with  a  oolonial  heir.  The  exceptional  doctrine  has  not 
gone  beyond  an  English  heir.    Can  we  take  it  to  St.  Kitts? 

F.  0.  Haynes. — There  is  no  reason  why  the  doctrine  should  not  extend  to 
a  oolonial  heir. 

Stdart,  V.C. — ^In  this  case  the  heir  enjoyed  the  property  according  to 
the  terms  of  the  testator's  will.  It  is  beyond  a  doubt  that  he  recognised  the 
devise  of  this  West  India  estate  as  a  valid  devise,  and  enjoyed  all  the  benefits 
under  the  will  on  that  footing.  It  is  said,  however,  that  it  must  be  shewn  to 
the  satisfaction  of  the  Court  that  he  knew  that  the  will  was  an  invalid  will, 
and  that,  if  he  chose,  he  could  have  denied  its  operation,  and  enjoyed  the  estate 
as  heir.  There  is  no  doubt  that,  before  an  heir  can  be  put  to  his  election, 
he  ja  entitled  to  know  everything  iixat  ascertains  the  value  and  situation  of  the 
property  as  to  Vhidi  he  is  to  make  his  election.  But,  there  is  no  authority 
for  the  doctrine  that,  where  an  heir  has  elected  to  confirm  a  devise  of  land 
which  without  such  confirmation  would  be  invalid,  this  Court  ought  not  to 
hold  that  those  claiming  under  him  are  bound.  If  property  be  enjoyed 
according  to  a  certain  mode  of  enjoyment,  and  with  the  recognition  of  certain 
rights,  the  Court  will  be  very  slow  to  disturb  what  has  been  settled  by  a  long 
course  of  enjoyment.  In  this  case  the  heir-at-law  chose  to  enjoy  the  property 
devised  by  the  testator  on  the  footing  of  his  will.  The  argument  has  turned 
on  cases  where  the  Court  will  compel  an  heir  to  elect,  and  in  the  course  of  the 
argument,  the  extraordinary  doctrine  of  the  Court,  (too  well  established  to  be 
shaken  now),  that  the  heir-at-law  is  not  to  be  put  to  his  election  by  an 
unattested  will  or  codicil,  has  been  discussed.  But  although  that  doctrine 
prevails  as  to  the  Enghsh  heir,  it  does  not  apply  to  copyhold  or  customary 
heirs,  nor  to  Scotch  heirs.  Then  on  what  ground  am  I  to  hold  that  the 
colonial  heir  is  not  to  be  put  to  his  election  where  the  colonial  real  estate  is  not 
validly  devised,  and  there  are  benefits  given  to  him  on  the  footing  that  the 
property  has  been  validly  devised  to  him  ?  I  cannot  see  any  distinction 
between  a  case  of  this  kind  and  that  of  Brodie  v.  Barry,  and  that  of  a 
oustomary  heir.  My  opinion,  therefore,  is  that  in  this  case,  the  Court  is  bound 
to  declare  that  Albemarle  Dewar  must  be  held  to  have  elected,  and  that  the 
real  estate  in  the  colony  must  be  bound  by  his  act,  and  that  his  infant  heir 
is  not  entitled  to  elect  against  the  provisions  of  the  will. 


Wood,  V.C,  June  29,  July  2,  3,  1866. 
HARBISON  V.  SYMONS. 
14  W.  R.  959. 
Deed — Construe  tion — ' '  Issue . ' ' 

Deed  and  Bond.  Powers. — Wh^re,  in  a  deed,  a  power  is  given  to  appoint 
among  "issue,"  followed  by  a  limitaiion  over  in  their  favour,  and  then  it  i« 
declared  that  the  "  children  "  shall  take  in  equal  shares,  the  word  "  children  " 
does  not  cut  down  the  strict  technical  meaning  of  the  word  "  issue." 

This  was  a  suit  for  obtaining  the  decision  of  the  Court  on  the  construction 
of  a  power  given  to  Margaret  Dyne,  by  the  settlement  executed  on  her 
marriage  with  Peter  Fry.  The  settlement  was  dated  the  29th  of  August,  1826, 
and,  after  providing  for  the  husband  and  wife  and  th£t  <ihildf'^t  declared  the 
following  trusts  in  case  there  should  be  no  children  of  the  .mai^ge. 

"  Upon  trust  for  all  or  any  one  or  more  of  the  brothers  and  sisters  of  her 
the  said  Margaret  Dyne,  who  shall  be  then  living,  and  the  issue  of  any  one 
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or  more  of  them  as  shall  be  then  dead  leaving  issue,  in  such  shares  and 
proportions,  and  for  such  estates  ,  and  interests,  and  with  such  powers,  pro- 
visoes, and  limitations  orer,  such  limitations  over  being  for  the  benefit  of 
some  or  <Hie  of  them  as  she,  the  said  Margaret  Dyne,  b;  any  deed  or  deeds, 
instrument  or  instnunents,  in  writing,  to  be  sealed  and  delivered  by  her  in 
the  presence  of  and  attested  by  two  or  more  credible  witnesses,  or  by  her 
last  will  and  testament  in  writing,  or  any  writing  in  the  nature  of  or  purporting 
to  be  her  last  will  and  testament,  or  any  codicil  or  codicils  thereto,  to  be 
eiecuted  and  attested  in  manner  aforesaid,  shall,  notwithstanding  her 
coverture,  and  whether  covert  or  sole,  direct,  limit,  or  appoint,  give  or  devise 
the  same.  And  in  default  of  such  direction,  limitation  and  appointment,  gift 
sod  devise,  and  in  case  any  such  shall  be  made,  then  subject  thereto,  and  as 
to  80  much  and  such  parts  thereof,  and  such  estates  and  interests  to  which 
the  same  shall  not  extend,  upon  trust  for  all  the  brothers  and  sisters  who 
shall  be  then  living  of  her,  the  said  Margaret  Dyne,  and  the  issue  of  any  of  her 
brothers  and  sisters  who  shall  be  then  dead,  equally  to  be  divided  amongst 
them  as  tenants  in  common  and  not  as  joint  tenants,  their  heirs,  executors, 
administrators,  and  assigns,  the  issue  of  any  deceased  brother  or  sister  to 
take  only  such  share  as  such  brother  or  sister  would  have  taken  in  case  he 
or  she  was  then  living,  and  the  childi^n  of  each  deceased  brother  and  sister, 
it  more  than  one,  to  take  in  equal  shares  as  tenants  in  common  between 
themselves." 

The  power  thus  given  was  the  one  in  question. 

Margaret  Fry  exercised  her  power  of  appointment  by  her  will,  in  which 
she  appointed  in  favour  of  some  of  her  grandnephews  and  grandnieces  as  well 
as  in  favour  of  some  of  her  nephews  and  nieces ;  and  the  question  now  to  be 
decided  was  whether  the  appointments  to  the  grandnephews  and  nieces  were 
(ff  were  zkot  good,  and  whether  the  limitation  over  in  default  of  appointment 
was  or  was  not  confined  to  issue  of  the  first  degree.  The  husband  and  wife 
arp  both  dead,  and  there  was  never  any  issue  of  the  marriage. 

Prendergast,  for  the  plaintiffs,  the  Rev.  W.  M.  Harrison  and  Elizabeth 
his  wife,  the  latter  of  whom  was  a  niece  of  Margaret  Fry,  and  <me  of  the 
appcnntees  under  her  will. — ^The  word  "  children,"  used  in  the  power,  restricts 
"  issue  "  to  those  of  the  first  degree. 

Daniel,  Q.C.,  and  Haddan,  for  two  nieces  and  a  nephew,  all  of  whom 
were  appointees,  adopted  the  same  view :  Hampson  v.  Brandwood  (1  Madd. 
381). 

C.  0.  Boys  for  a  nephew  and  appointee. 

Osborne,  Q.C.,  and  Surrage,  for  other  defendants  in  the  same  interest, 
also  contended  that  "  issue  "  was  out  down  to  "  children":  Swift  v.  Swift 
(8  Sim.  168). 

Freeling,  for  ttie  trustees  of  the  settlement,  and  for  a  niece  of  Mrs.  Fry, 
to  whom  she  made  no  appointment,  and  her  husband,  cited  Edwarda  v. 
Edwards  (12  Beav.  07)  (a  case  of  a  will). 

A.  E.  Miller,  for  the  widower  of  a  niece  who  died  in  the  lifetime  of 
^la^aret  .Fry,  contended  that  "  issue  "  was  not  confined  to  those  of  the  first 
degree,  and  that,  notwithstanding  her  death  in  Margaret  Fry's  lifetime,  the 
nieees's  issue  were  entitled. 

B.  B.  Rogers  for  the  child  of  a  grandniece. 

W.  M.  James,  Q.C.,  and  C.  Hall,  for  grandnieces,  who  were  also 
appointees,  argued  that  there  was  nothing  to  i^ew  that  the  word  "  issue  " 
lud  been  used  otherwise  than  in  its  proper  sense.  The  onus  was  on  the  other 
side  to  shew  the  contrary.  The  other  side  did  not  shew  beyond  all  possible 
doubt  that  "  issue    must  be  confined  to  "  children." 

Q.  M.  Qiffard,  Q.C.,  and  Willamaon,  for  another  grandniece  and 
Appointee. 
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Wood,  V.C,  said  that  the  only  case  for  restricting  the  word  "  issue  "  to 
ohildren  in  a  deeid  was  that  of  Swift  v.  Swift  {loc.  cii.).  There  it  was  almoel 
impossible  to  construe  it  otherwise ;  and  the  marrif^e  articles  were  executory, 
wUch  brought  the  case  nearly  to  that  of  a  will.  This  heang  a  deed,  be  did 
not  feel  justified  in  cutting  down  the  word  "  issue."  The  word  "  such  "  ran 
through  the  wIk^  series  of  limitations.  He  thought  that,  on  the  whole,  he 
was  bound  to  hold  that  "  issue  "  was  not  confined  to  children. 

The  decree  would  be — Declare  that,  according  to  the  true  construction  of 
the  appointment,  and  the  limitation  over  in  default  of  appointment,  in  respect 
to  the  brothers  and  sisters  of  Margai^t  Fry  and  their  issue,  the  wonl  "  issue  " 
comprehends  all  the  descendants  of  the  brothers  and  sisters  of  Margaret  Fry 
who  were  alive  at  the  date  of  the  settlement  and  pre -deceased  Ma^aret  Fry ; 
but  that,  as  between  the  children  of  such  deceased  brothers  and  sisters  and 
their  descendants,  their  children  take  as  tenants  in  common;  and  as  to  the 
rest,  as  joint  tenants.  Tax  the  costs  of  all  parties  as  between  solicitor  and 
client ;  and  declare  that  the  appointed  and  unappointed  shares  must  ocmtribute 
rateably  to  such  costs. 


Suit  for  di88olution — Examination  of  the  petiUoner — Discretion  of  Court 
under  20  <£  21  Vict.  c.  85,  s.  43. 

Divorce  and  Matrimonial  Causes. — The  Court  will,  under  some  ctrcum- 
atanoea,  allow  a  petitioner  in  a  suit  for  diaaolution  of  marriage  to  he  called  to 
give  evidence,  under  a  discretion  given  by  the  43rd  section  of  20  &  21  Vict, 
c.  85,  notwUhaianding  the  Act  which  provide*  that  neither  of  the  parties  in 
auoh  a  euit  ia  allowed  or  compellable  to  give  evidence. 

This  was  a  petition  for  dissolution  of  the  marriage  on  the  ground  of  the 

wife's  adultery.  The  respondent  and  co-respondent  traversed  tile  cha^, 
and  the  case  came  on  for  trial  before  the  Court  and  a  special  jury. 

Sir  R.  P.  Collier,  S.O.,  and  Spinks,  Dr.,  for  the  petitioner,  put  in  letters 
in  the  co-respondent's  handwriting,  and  addressed  to  the  respondent,  but  there 
was  no  evidence  that  they  were  ever  in  her  possession. 

It  having  been  suggested  that  the  petitioner  was  the  only  person  who 
oould  state  how  they  came  into  his  hands. 

The  Judge-Ordinary  said  that  he  thought  the  48rd  section  of  20  &  21  Vict. 
0.  85,  gave  the  Court  power  to  examine  the  petitioner,  and  that  he  shonld 
wish  to  put  him  some  questions  relative  to  the  letters. 

jSTiV  jB.  Phillimore,  Q.A.  (Woollett  with  him),  objected  to  the  petitictfier's 
being  examined  unless  the  respondent  was  also  called  as  to  the  same  matter. 

Wilde,  J.O. — It  is  not  in  my  power  to  examine  the  respondent.  The 
43rd  section  of  the  Act  21  £  22  Vict.  c.  85,  enacts  that  "  the  Court  may,  if  it 
shall  think  fit,  order  the  attendance  of  the  petitioner,  and  may  examine  him 
or  her,  or  permit  him  or  her  to  be  cross-examined  on  oatfi  on  the  hearing  of 
any  petition ;  but  no  such  petitioner  shall  be  bound  to  answer  any  question 
tending  to  shew  that  he  or  she  has  been  guilty  of  adultery."   There  is  a  case 
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of  Taiham  v.  Tatham  (8  Sw.  A  Tr.  511),  in  which  the  Court  exercised  the 
disoretion  given  hj  this  seotion  of  calling  the  petitioner.  In  <Hdinai7  oases 
it  would  be  unfair  to  examine  the  petitkmer  when  the  respondent  cannot  be 
examined;  but  on  so  narrow  a  point  ae  to  where  he  got  a  number  of  letters, 
I  do  not  think  there  would  be  anything  unfair  in  calling  him. 

The  attorney  having  intimated  that  the  petitioner  was  absent  in  France, 
the  case  was  allowed  to  proceed,  without  insistang  on  his  examination. 

WiLOE,  J.O.^  in  chaxgiag  the  jury,  told  them  that  though  these  letters 
were  evidence  against  the  co-respondent,  that  in  the  absence  of  any  evidence 
as  to  their  coming  into  the  respondent's  possession  they  were  no  evidence  of 
adultery  as  against  her. 


Practice — Right  of  plaintiff'a  counsel  to  a  second  speech. 

In  this  case,  which  was  a  cause  of  collision,  in  which  the  evidence  in  the 
cause  had  been  taken  before  an  Examiner  of  the  Court,  a  discussicxL  arose  as 
to  the  right  of  the  plaintifE's  counsel  to  a  speech  in  reply. 

LusHiNOTON,  Dr.,  said  that  the  practice  had  varied;  that  in  salvage 
cases,  where  the  evidence  had  been  taken  by  affidavit,  it  had  not  been  usual 
to  allow  a  reply,  but  that  he  wished  it  now  to  be  understood  that  he  would 
allow  a  reply  in  all  cases. 


Shippimo. — Collision — Two  sailing  vessels  crossing — Exception  to  12/fe 
Sailing  Rule. 

This  action  was  brought  by  the  owner  of  tlie  late  sloop  Coneiantine  and 
the  cai^o  on  board,  and  by  her  master  and  crew,  against  the  oyster  smack 
Spring,  for  the  recovery  of  damages  occasioned  by  a  collision  between  the  two 
vessels.  A  cross  action  was  brought  by  the  owner  of  the  Spring.  The  collision 
took  place  off  the  Eddystone  on  the  15th  of  March,  1866,  at  about  9  a.m.  The 
case  of  the  Constantine  was  that  the  wind  was  blowing  in  squalls  from  S.S.E., 
and  the  Constantine  was  steering  N.N.E.,  with  the  mainsail  close  reefed,  and 
the  boom  over  her  port  quarter,  and  that  the  Spring  was  seen  about  a  mile 
distant,  bearing  four  points  on  her  starboard  bow,  and  steering  W.  by  S. ; 
that  the  Constantine  kept  her  course,  and  when  the  Spring  approached  waved 
to  the  Spring  to  pass  under  her  stem,  but  that,  instead  of  domg  so,  tiie  Spring, 
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when  within  about  two  lengths  of  the  Conatantine ,  put  h.er  helm  hsrd-a-port, 
and  soon  afterwards  struck  tiie  Conatantine .  The  case  of  the  Spring  was  that 
the  wind  was  blowing  hard  from  6.  to  S.  by  E.,  that  the  Spring  was  steering 
W.  by  S.  on  the  port  tack,  with  the  wind  a  little  free,  and  was  sailing  at  the 
rate  of  about  four  knots  an  hour,  and  that  the  Conatantine  wae  descried  about 
three  miles  off  bearing  broad  on  the  port  bow;  that  the  Corutantine  was 
steering  to  the  northward,  had  the  wind  aft,  and  was  to  windward  of  the 
Spring;  that  the  Spring  was  kept  on  her  course  in  the  expectation  that  the 
Constantine  would  get  out  of  her  way,  but  that  the  Conatantine  approached 
and  caused  immediate  danger  of  collision,  whereupon  the  helm  of  the  Spring 
was  put  hard-a-port,  but  that  a  cession  happened. 

The  witnesses  on  both  sides  were  examined  vivd  voce. 

Milward,  Q.C.,  and  Cohen  appeared  for  the  Conatantine^  and  ai^ed  that 
the  case  fell  within  the  12th  article  of  the  Sailing  Rules,  and  that  the  Spring, 
having  been  on  the  port  tack,  ought  to  have  kept  clear  of  the  Conatantine. 

Dr.  Deane,  Q.C.,  and  Clarkaon,  for  the  Spring,  submitted  that  the  case 
fell  within  the  excepticms  to  the  12th  article  of  the  Sailing  Bules,  and  that 
the  Conatantine  had  the  wind  aft,  and  was  to  windward  of  the  Spring,  and 
ought  to  have  kept  dear  of  the  Spring. 

Ldshinoton,  Dr.,  after  consultation  with  the  Trinity  Masters,  gave 
judgment  as  follows: — We  are  of, opinion  that  both  vessels  are  to  blame.  I 
think  it  right,  however,  to  state  the  grounds  on  which  we  have  fc^raed  that 
opinion.  I  think  the  case  of  the  Conatantine  falls  xmder  the  last  clause  of 
article  12  of  the  Sailing  Bules.  That  article  runs  as  follows: — "  When  two 
sailing  ships  are  crossing,  so  as  to  involve  risk  of  collision,  then  if  they  have  the 
wind  on  different  sides,  the  ship  with  the  wind  on  the  port  side  shall  keep  out 
of  the  way  of  the  ship  with  the  wind  on  the  starboard  side,  except  in  the  case 
in  which  the  ship  with  the  wind  on  the  port  side  is  close-hauled,  and  the  other 
ship  free,  in  which  case  the  latter  ship  shall  keep  out  of  the  way ;  but  if 
they  have  the  wind  on  the  same  side,  or  if  one  of  them  has  the  wind  aft,  the 
ship  which  is  to  windward  shall  keep  out  of  the  way  of  the  ship  which  is  to 
leeward. ' ' 

I  am  of  opinion,  and  the  gentlemen  of  the  Trinity  House  agree  with  me, 
that  the  case  of  the  Corutantine  falls  under  that  head,  and  that  that  vessel 
was  to  blame.  With  respect  to  the  Spring,  I  think  it  falls  under  the  18th 
article.  The  text  of  that  article  is  as  follows: — "  When,  by  the  above  rules, 
one  of  two  ships  is  to  keep  out  of  the  way,  the  other  shall  keep  her  co^u:Be, 
subject  to  the  qualifications  {afterwards  mentioned)  of  avoiding  immediate 
danger."  Now  it  is  perfectly  clear,  that  the  Spring  did  not  keep  her  course, 
but  ported  her  helm.  In  the  answer  it  is  pleaded,  that  there  was  "  immediate 
danger,"  when  she  ported,  but  looking  at  the  whole  of  the  evidence,  I  cannot 
come  to  the  conclusion  that  it  was  done  in  order  to  avoid  *'  immediate 
danger,"  and  therefore  we  are  of  opinion  that  both  vessels  are  to  blame. 


.  Practice— Docfc  company — Coata. 

Compulsory  Purchase. — Landa  were  taken  and  the  pvrchaae-money  paid 
into  the  Bank,  under  the  St.  Katherine'a  Dock  Act,  and  aubaequently  the 
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eompany  was  amalgamated  toitk  another,  and  the  Amalgamation  Aot  repealed 
the  former  Act,  and  incorporated  with  it  the  Lands  (Uauses  Act;  but  there 
woe  a  saving  clause,  providing  that  everything  done,  suffered,  or  confirmed 
before  the  passing  of  the  Amalgamation  Act,  should  be  valid  as  if  the  repeal 
had  not  happened,  and  the  amtUgamated  companies  should  be  treated  as  one. 

On  a  petition  for  re-investment  in  land  of  the  money  so  paid  in  under  the 
former  Act: — Held,  that  the  costs  were  payable  by  the  company  under  such 
former  Act, 

This  was  a  petition  for  the  re-investment  in  land  of  52,000i.,  which  had 
been  paid  into  court  under  the  provisions  of  the  St.  Katherine's  Dock  Act. 
6  Geo.  4,  c.  105,  as  representing  tiie  proceecte  of  certain  charit;  lands  belonging 
to  the  St.  Katherine's  Hospital,  and  taken  by  the  St.  Katherine's  Dock 
Company  under  the  above  Act,  and  the  only  question  was  as  to  the  costs. 
By  the  57th  section  it  was  enacted,  that  where  by  reason  of  a  disability  or 
incapacity  of  any  party  or  parties  entitled  to  any  houses,  lands,  tenements 
or  hereditaments  to  be  purchased  or  taken  under  the  auth<Hity  of  that  Act. 
the  purchase-money  for  the  same  should  be  required  to  be  paid  into  the  Bank 
of  England,  and  to  be  applied  in  the  purchase  of  other  messuages,  houses, 
buildings,  lands,  tenements,  or  hereditaments,  to  be  settled  to  the  like  uses  in 
pursuance  of  that  Act;  it  should  be  lawful  for  the  said  Court  (of  Exchequer,  now 
of  Chancery)  to  order  the  expenses  of  such  last  mentioned  purchase,  or  so 
much  of  such  expenses  as  the  said  Court  should  deem  reasonable,  together 
with  the  chafes  of  obtaining  such  order,  to  be  paid  by  the  said  company ;  and 
the  said  company  should,  from  time  to  time,  out  of  any  moneys  applicable 
to  the  purposes  of  that  Act,  pay  such  sum  of  money,  for  the  purposes  aforesaid, 
as  the  said  Court  should  direct.  By  the  27  &  28  Vict.  c.  178,  the  St.  Katherine's 
Dock  Company  and  London  Dock  Company  were  amalgamated,  and,  amongst 
ddier  Acts,  the  6  Geo.  4,  c.  105  was  thereby  repealed,  and  the  Land  Clausef: 
Act  moorporated;  but  by  the  12th  section  it  was  enacted  that,  notwithstanding 
the  repeal  of  the  said  recited  Acts,  and,  except  only  as  was  by  that  Act  other- 
wise expressly  provided,  everything  before  the  commencement  of  that  Act 
done,  suffered,  or  confirmed  respectively  and  under  or  by  those  Acts,  or  any 
of  them,  should  be  valid  as  if  the  repeal  of  them  had  not  happened,  and  the 
repeal  thereof  and  the  operation  of  that  Act  respectively  should,  accordingly, 
be  subject  and  without  prejudice  to  anything  and  everything  so  done,  suffered 
or  confirmed  respectively;  and  to  all  rights,  liabilities,  claims  and  demands 
both  present  and  future,  which,  if  the  repeal  had  not  happened,  might  be 
incident  to,  or  ocmsequent  on  any  and  everything  so  Soae,  suffered,  and 
confirmed  respectively,  with  respect  to  all  such  things  so  done,  suffered,  or 
confirmed  respectively ;  and  all  such  rights,  liabilities,  claims  and  demands ; 
and  the  amalgamated  company  should  to  all  intents  represent  the  London 
Dock  Company  and  St.  Katherine's  Dock  Company  respectively,  provided  that 
the  generahty  of  expressi(»M  should  not  be  restricted  by  any  of  the  provisions 
of  that  Act.  By  the  16th  seoti(»i  it  was  provided  that,  notwithstanding  the 
repeal  of  those  Acts,  in  every  case  in  which,  under  any  of  those 
Acts,  any  money  was.  before  the  commencement  of  that  Act,  paid 
into  the  Bank  of  England,  or  to  any  trustee  or  trustees,  as  purchase  or 
ocnnpensation  money,  or  on  any  account,  the  money,  or  the  stocks,  funds,  or 
securities  in  or  upon  which  the  same  was  from  time  to  time,  by  order  of  the 
Court  of  Chancery  or  otherwise,  invested,  and  the  interest,  dividends,  and 
annual  produce  thereof  should,  after  the  commencement  of  that  Act,  be  applied 
and  disposed  of  pursuant  to  the  repealed  Acts.  The  petition  was  entitled  ir 
the  6  Geo.  4,  c.  105,  and  an  order  was  made  upon  it  for  re-investment,  and 
the  costs  ordered  to  be  paid  by  the  company  in  the  terms  of  the  repealed  Act 
in  which  the  petition  was  entitled.  In  settling  the  minutes  of  the  order  the 
fiegistrar  considered  that  the  matter  should  be  mentioned  again  to  Hie  Court, 
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as  he  doubted  whether  the  coets  should  be  paid  aooording  to  the  terms  of  the 
6  Geo.  4,  c.  105,  or  the  Lands  Clauses  Act,  8  &  9  Vict.  c.  18. 

Baily,  Q.C.,  in  support  of  the  petition,  contended  that  Ihe  Act  to  regulate 
the  payment  of  costs  was  the  Lands  Clauses  Act. 

Speed,  for  the  company,  insisted  that  the  question  of  costs  in  this  case, 
where  the  money  was  paid  in  before  the  Amalgamation  Act,  was  governed  by 
the  6  Geo.  4,  c.  105:  Re  Cherry's  Settled  Estates  (10  W.  R.  305). 

KiNDBRSLEY,  V.C.,  stated  the  facts.  If  the  question  stood  merely  on  the 
incorp<»ratioQ  of  the  Lands  Clauses  Act  and  the  repeal  of  the  former  Act,  the 
oostB  would  either  have  not  been  payable  at  all,  or,  if  payable,  it  would  have 
been  under  the  Lands  Clauses  Act ;  but  in  this  Act  the  12th  and  16th  sections 
appear  to  me  to  govern  the  matter.  [His  Honour  read  the  sections.]  There 
is  no  question  about  the  meaning  of  that,  that  notwithstanding  the  Act 
incorporating  the  two  companies,  and  notwithstanding  the  total  repeal  of  the 
former  special  Act,  where  any  money  has  been  actually  brought  into  court 
(the  case  here)  under  the  prior  Act,  it  shall  be  dealt  with,  notwithstanding  the 
repeal,  as  if  the  Act  had  never  been  repealed,  and  under  the  provisions  of  that 
prior  Act.  Now,  taking  the  last  section  (the  16th)  in  connection  with  the  12th, 
in  which  there  is  a  repeal  of  the  prior  Act,  the  <^eration  of  the  new  Act  is 
to  be  subject  to  everything  previously  done,  which  is  tiiereby  confirmed,  but 
subject  to  and  including  the  right  to  costs  in  accordance  with  the  Act.  It 
appears  to  me  that  sections  12  and  16  entirely  prevent  what  is  contended  for 
by  the  petitioners,  which  is,  that  the  Lands  Clauses  Act  is  to  govern  the 
costs;  because  the  last  Act  prevents  that  by  saying  that  whatever  took  place 
before  its  commencement  shall  be  carried  out  under  the  old  Act,  and  all 
rights  and  liabilities  contained  in  it  shall  be  dealt  with  under  the  old  Act. 
It  appears  to  me  that  the  costs  which  the  company  are  liable  to 
pay  are  costs  under  the  old  Act.  The  case  of  Ex  parte  Cherry  was 
cited  as  similar  to  this,  and  no  doubt  if  it  was  I  should  follow  it,  and  come  to 
the  same  conclusion,  but  the  grounds  were  very  different.  [His  Honour 
referred  to  that  case.]  In  that  case  the  subsequent  Act  did  not  repeal  the 
former  one,  but  gave  power  to  raise  further  moneys,  which  were  to  be  dealt 
with  as  under  the  former  Act,  the  companies  having  no  power  to  deal  with 
the  money  under  the  last  Act  in  any  other  way  than  specially  provided  by  the 
prior  Act,  and  they  would  not  therefore  pay  any  costs,  otherwise  than  under 
suoh  prior  Act.  Ctat  that  ground  the  Lords  Justices  thought  that  the  preceding 
Act  governed  the  question  of  costs.  There  t^e  application  was  to  have  the 
money  out  of  court  and  invest  it,  and  they  thought  the  Act  did  not  apply  to 
that — not  BO  here,  for  it  is  for  re-investment.  It  appears  to  me  in  the  present 
case  the  effect  of  the  two  sections  I  have  referred  to  is  to  throw  back  the 
matter,  where  the  money  was  brought  into  court  before  the  passing  of  the 
second  Act,  and  direct  that  everything  shall  be  done,  and  ^e  rights  and 
liabilities  dealt  with  imder  the  former  Act. 


KiNDERSLEY,  V.C.,  July  17,  24,  1866. 
SURRIDGE  B.  CLARKSON. 
14  W.  R.  979. 
Wm — Construction — Issue — Survivor. 

Wn-L. — A  testator  gave  the  interest  of  3,000Z.  stock  to  his  wife  for  life,  and 
after  her  decease,  the  interest  of  1,0001.,  part  of  the  8,0001.,  to  his  daughter  E, 
for  life,  and  then  to  her  issue;  and  at  ic  another  1,0001.,  to  hia  daughtsT  JUT., 
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and  oil  ker  i$aue  at  twenty-one,  with  tTUst$  for  maintenance;  and  if  she  should 
not  leave  ie$ue  at  her  decease,  or  they  should  not  attain  twenty-one,  to  the  issue 
of  his  daughters  E.  and  8.  equally,  in  the  same  terms  as  the  former  gift;  and 
lu  to  the  remaining  1,0001.,  to  his  daughter  8.,  and  her  issue  after  her  decease. 
He  then  directed  a  valuation  of  his  farm  stock,  and  gave  the  amount,  thereof 
and  all  his  personalty  and  estate  whatsoever,  to  his  sons  J.  and  T.  equally,  and 
appointed  his  sons  R.,  J.,  and  T.  residuary  legatees,  subject  to  payment  of  101. 
a-year  to  his  wife  out  of  the  valuation. 

By  a  codicil  the  testator  gave  to  his  daughter  M,  l.OOOr  Consols  for  life, 
and  after  her  decease  to  her  issue;  and  in  default  of  issue,  to  her  itvo  surviving 
sisters'  issue  at  twenty-one.  M.  survived  her  two  sisters,  and  was  not  married, 
and  the  testator  left  grandchildren  and  great-grandchildren: — Held,  that  M. 
took  for  life  only,  thai  the  three  sons  of  the  testator,  R.,  J.,  and  T.,  all  took 
the  residue,  and  their  issue,  at  M.'s  death,  took  as  purchasers  as  joint  tenants; 
that  is,  such  issue  as  were  either  alive  at  the  testator's  death,  or  eame  into 
esse  before  the  death  of  M. 

The  questions  in  this  case  arose  on  the  will  of  North  Surridge,  dated 
3rd  April,  1811,  whereby  he  gave  the  interest  and  dividends  of  3,0002.  Irish  51.  per 
Cents,  to  his  wife  Martha  for  life,  and  after  her  decease  he  gave  the  interest 
and  dividends  of  l,000i.,  part  of  the  3,000L  to  his  daughter,  Elizabeth  Fitch, 
for  life,  and  then  to  her  issue ;  and  after  the  decease  of  his  wife  he  gave 
the  interest  and  dividends  of  1,000Z.  Irish  51.  per  Gents,  to  his  daughter 
Martha  Surridge  for  life,  and  then  for  all  and  every  her  issue,  equally  to  be 
paid  and  transferred  as  and  when  they  attained  twenty-one,  and  the  interest 
and  dividends  to  be  applied  for  their  maintenance ;  but  in  case  she  should  not 
leave  issue  at  her  decease,  or  such  issue  should  not  attain  twenty-one,  then  unto 
all  and  every  the  issue  of  his  daughters  Elizabeth  Fitch  and  Sarah  Surridge 
equally,  in  the  same  way  as  in  the  prior  gift:  and  upon  and  after  the  decease 
of  his  wife  he  gave  and  bequeathed  the  interest  and  dividends  of  the  remaining 
1,0001.  of  the  3,0001.  to  his  daughter  Sarah  for  life,  and  to  her  issue  after  her 
decease.  And  after  directing  a  valuation  of  his  com  and  live  stock,  &e.,  which 
should  be  upon  his  farms  at  his  decease,  he  gave  and  bequeathed  the  amount 
thereof,  together  with  all  his  personal  property  and  estate  whatsoever  and 
wheresoever,  and  of  what  nature,  kind,  or  quality  soever  (except  household 
furniture,  plate,  linen,  &c.,  which  he  gave  to  his  wife  for  her  life)  to  hie  sons 
John  and  Thomas  Surridge  equally,  and  he  thereby  made  and  appointed  his 
sons,  Robert,  John,  and  Thomas,  residuary  legatees,  subject,  nevertheless,  to 
the  payment  by  each,  out  of  the  produce  of  such  valuation  and  the  residue  as 
aforesaid,  of  the  sum  of  101.  a  piece,  clear  of  all  taxes  and  deductions  whatso- 
ever, which  he  gave  and  bequeathed  to  his  said  wife  for  life ;  and  he  appointed 
his  sons  Robert  and  North  Surridge  executors.  The  testator  made  a  codicil 
dated  23rd  January,  1812,  whereby  he  gave  to  his  d&ugbter  Martha  1,0001. 
Consols  for  life,  and  after  her  decease  to  her  issue,  and  in  default  of  issue  to 
her  two  surviving  sisters'  issue  as  they  should  arrive  at  the  age  of  twenty-one 
years. 

The  testator  died  on  the  19th  February,  1812,  the  widow  in  March,  1827, 
bsving  received  the  dividends  and  enjoyed  the  other  bequests  during  her  life. 
Robert  died  in  1849,  leaving  North  Surridge  surviving,  and  he  died  in  January, 
1860,  and  appointed  the  plaintiffs  executors,  who  also,  therefore,  now  repre- 
sented the  original  testator.  Martha,  the  daughter,  lived  till  31st  July,  1861, 
and  was  never  married,  and  survived  both  her  sisters,  Sarah  and  Elizabeth. 
Sarah  married  John  Smith  and  had  five  children,  and  died  in  Jime,  1861. 
Three  of  these  children  attained  twenty-one,  and  one  of  the  daughters  survived 
her  mother  and  died  under  twenty-one,  as  did  the  remaining  child,  and  both 
these  two  died  unmarried.  Elizabeth  Fitch  survived  her  husband  and  died  in 
1838,  leaving  five  children,  who  all  attained  twenty-one.  Of  these  one  was  in 
America,  another  died  in  1886  intestate,  two  (daughters)  were  unmarried,  and 
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the  other  was  married  and  had  two  children,  both  now  infants.  At  the  death 
of  the  testator  the  issue  of  Elizabeth  Fitch  living  were  four,  at  the  death  of 
Martha  Surridge,  the  daughter,  fifteen.  On  the  death  of  Martha  Surridge,  the 
daughter,  questions  arose  as  to  the  construction  of  the  will  in  the  events  that 
had  happened,  and  chiefly  what  was  the  effect  of  her  having  survived  both  her 
sisters,  with  respect  to  the  1,0001.  Consols  given  by  the  codicil,  and  whether 
Bobert  was  included  in  the  residuary  bequest?  Thomas  Surridge  died  in  1817 
and  John  in  1828,  both  leaving  issue.  This  bill  was  filed  in  February,  1868, 
praying  the  construction  of  the  wiU. 

Charles  Browne,  for  the  plaintiffs,  the  trustees  who  had  filed  the  bill,  stated 
the  points  for  argument. 

W.  W.  Mackeaon,  for  the  issue  of  Elizabeth  Fitch  and  Sarah  Surridge. — 

As  to  the  legacy  in  the  will,  the  word  issue  must  mean  children  and  remoter 
issue  living  at  the  death  of  the  testator,  and  who  were  bom  subsequently  up  to 
the  death  of  Martha ;  and  as  to  the  legacy  in  the  codicil  the  word  issue  in  the 
gift  (to  the  issue  of  Martha),  and  in  the  gift  over,  must  mean  the  same  class, 
and  default  of  issue  therefore  must  mean  default  of  issue  to  take  \mder  the 

firevious  limitation,  so  that  it  was  immaterial  whether  the  word  issue  in  the 
imitation  meant  issue  living  at  the  death  of  Martha,  or  any  issue  who  might 
have  been  bom  between  the  death  of  the  testator  and  the  death  of  Martha^  in 
either  view  the  gift  over  would  be  good.  He  also  argued  that  the  word 
surviving  might  be  construed  "  other,"  or,  at  all  events,  that  as  the  g^  was  to 
the  issue  of  the  surviving  children,  the  testator  could  not  have  intended  a 
contingent  gift,  and  that  he  must  substantially  have  meant  the  issue  of  the 
two  sisters  to  take  at  all  events;  and  that  the  issue  took  as  tenants  in  common, 
because  of  the  words  "  as  they  should  arrive  at  the  age  of  twenty-one  years  " : 
Towns  V.  Wentworth  (6  W.  E.  395;  11  Moo.  P.  C.  526);  Ginger  v.  White, 
(Willes,  348) ;  Kirkpairick  v.  Kilpatrick  (13  Ves.  476) ;  Sheppard  v.  Leasingham 
(Ambl.  122);  Re  Wyndham's  Trust  (1  L.  R.  Eq.  290);  Westwood  v.  Souihee 
(2  Sim.  N.S.  192) ;  Re  Wynch's  Trust  (3  W.  E.  750 ;  6  D.  M.  G.  188) ;  Knight  v. 
ElUs  (2  Bro.  C.  C.  570;  2  Jarm.  on  Wills,  234);  Hand  v.  NoHh  (12  W.  R.  229). 

C.  Ward,  for  Samuel  Fitch  the  younger,  and  William  Claydon  and  Jane 
his  wife,  took  the  same  view. 

Warner,  for  Hester  Martin,  the  representative  of  Thomas  Surridge,  argued 
that  the  gift  over  of  the  1,0001.  Consols  mentioned  in  the  codicil  to  the  issue  of 
Elizabeth  Fitch  and  Sarah  Surridge  never  took  effect,  for  (1)  the  word 
"  surviving  "  could  not  be  construed  "  other,"  there  being  only  three  sisters  in 
all,  nor  could  the  word  be  struck  out  of  the  codicil  altogether;  and  (2)  the  gift 
over  on  the  death  of  Martha  without  issue  was  void  for  remoteness :  Tudor's 
Lead.  Cas.  Conv.  (Forth  v.  Chapman);  Jee  V.  Audley  (1  Gox,  324);  Darley  v. 
Martin  (13  0.  B.  683), 

Croaaley,  for  Robert  and  North  Surridge,  the  representatives  of 
Eobert  Surridge,  supported  the  same  view  as  Warner  with  regard  to  the 
construction  of  the  codicil. 

Robert's  claim  to  share  as  one  of  the  residuary  legatees  being  conceded. 


July  24. — KiKDERSLEY,  V.C.  (after  stating  the  facts  and  referring  to  the 
will). — With  respect  to  the  gift  to  the  sons  it  is  clear  that  not  mentioning 
Eobert  was  a  mere  slip,  and  that  appears  clear  by  what  follows  as  to  the 
valuation  of  the  101.,  and  therefore  the  testator  must  be  taken  to  have 
committed  a  clerical  inaccuracy  in  omitting  the  name  of  Bobert,  who  is  there- 
fore entitled  equally  with  his  brothers.  IHie  codicil  presents  much  more 
difficulty  than  the  will,  the  testator  evidenUy  having  been  unwise  enough  to 
pen  it  himself,  drawing  inspiration  from  the  will,  but  not  knowing  how  to 
handle  the  subject.  If  I  looked  at  this  matter  not  judicially,  no  doubt  the 
testator  intended  to  do  the  aama  with  the  l.OOOI.  Consols  as  with  the  51.  per 
Cents.,  but  I  must  put  a  proper  legal  cixaBtructioD  upon  it.   He  intended  to 
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give  Martha  a  life  estate  only,  followed  by  a  gift  to  her  issue  after  her  decease, 
and  if  we  were  to  stop  there,  it  appears  to  me,  after  the  decision  in  Wynch's 
Trusts  (supra),  founded  on  Knighi  v.  Ellis  (supra),  it  is  impossible  to  maintain 
that  she  took  an  absolute  interest.  If  the  gift  had  been  to  her  and  her  issue, 
it  would  have  been  absolute;  but  the  life  estate  being  given.  I  feel  myself 
constrained  to  hold  that  her  issue  tocJc  by  purchase  (whatever  is  meant  by  the 
word  "  issue  ")  expectant  on  her  decease.  But  she  bad  none,  and  the  question 
is,  what  is  the  effect  of  the  following  words — "  and  in  default  of  issue  to  her 
two  surviving  sisters,"  Ac.  No  doubt  they  import  a  general  failure;  and, 
according  to  the  general  e£Fect  of  the  words,  if  at  any  time  she  had  no  issue, 
the  intention  was  to  give  the  estate  over;  and  that  would  be  void  as  to 
personalty,  because  in  personalty  you  cannot  have  an  estate  tail.  But  it 
appears  to  me  that  those  words,  following  immediately,  as  they  do,  upon  the 
gift  to  her  issue,  must  be  construed  as  meaning  the  same  thing  as  issue  did 
m  the  gift;  that  is,  "in  default  of  her  having  issue  to  whom  I  intend  at  her 
death  to  give  it  over,  to  her  sisters,"  &a.  This  is  a  curious  question,  arising 
from  the  singular  way  in  which  the  testator  has  used  his  vernacular  tongue. 
There  were  only  three  sisters,  and  having  provided  for  Martha  and  her  issue, 
in  the  event  of  her  not  having  issue,  then  to  the  issue  of  her  sisters.  It  is  said 
it  is  only  to  go  to  such  of  her  sisters  as  shall  survive  her,  and  that  if  one  had 
pre-deceased  her  and  the  other  had  survived,  then  it  would  have  gone  to  the 
issue  of  the  surviving  sister,  excluding  the  issue  of  the  deceased  one ;  but  as 
both  have  left  issue,  it  is  suggested  that  it  is  undisposed  of,  because  there  was, 
in  fact,  no  sister  of  Martha  who  survived  her  and  therefore  it  cannot  go  to  the 
issue  of  either.  Then  it  is  ai^ued  that  "  survivor  "  means  "  other  ";  but  that 
seems  to  be  precluded  by  this : — He  gives  it  to  her  two  surviving  sisters,  and 
therefore,  if  you  substitute  Hhe  word  "  other  "  for  "  surviving,"  it  would  refer 
to  more  than  two;  but  the  fact  is,  the  testator  assumed  that  the  two  sisters 
would  survive  her,  and  then  gave  it  to  the  issue  of  them,  who,  in  such  a  case, 
must  necessarily  survive  Martha.  The  mode  of  expression  does  not  make  it 
contingent,  and  therefore  the  gift  to  the  issue  of  the  sisters  is  effective,  although, 
both  of  them  died  before  Martha. 

Then  comes  t^e  question,  What  issue  is  meant?  They  take  as  purchagers, 
but  limited  to  a  particular  class.  In  neither  of  the  cases  referred  to  was  there 
the  same  difficulty.  In  Wynch's  Trjist  it  was  wisely  agreed  not  to  raise  that 
question;  and  in  Knight  v,  Ellis  Lord  Thurlow  had  not  the  same  difficulty,  and 
therefore  he  expressed  no  opinion  as  to  what  issue  took.  I  am  bound  to  hold 
here  that  Martha  took  only  a  life  estate,  and  that  the  issue  of  her  sisters,  on 
her  death,  took  as  purchasers,  and  I  must  let  in  as  many  as  I  can.  There  is  a 
suggestion  on  the  will  that  the  word  should  be  interpreted  children.  I  cannot 
so  limit  it.  All  I  can  do  is  to  give  it  to  all  the  issue  of  the  two  daughters, 
either  alive  at  the  testator's  death,  or  coming  into  ease  before  the  deat^  of 
Martha,  the  tenant  for  life,  and,  there  being  no  words  of  severance,  they  must 
take  as  joint  tenants.  The  Court  is  always  reluctant  to  give  to  a  class  in 
which  there  are  members  of  different  generations  who  would  take  together, 
but  I  do  not  see  how  to  escape  from  this  result;  for  it  may  be  that  among  the 
issue  of  the  sisters,  parents  and  children,  and  even  grandchildren,  may  take 
tc^ther. 
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HOLLIS  V.  ALLAN. 
14  W.  R.  980;  12  Jur.  N.S.  688. 

Eeferred  to.  In  re  Bouch,  [1886]  E  .R.  A. ;  64  L.  J.  Ch.  665  ;  29  Oh.  D.  668; 
52  L.  T.  866  ;  83  W.  R.  421  (C.  A.):  reversed,  [1899]  E.  R.  A.;  66 
L.  J.  Ch.  1037;  12  App.  Gas.  386;  57  L.  T.  346  ;  86  W.  R.  198  (H.L.). 

Special  case  —  Settlement  —  Construction  —  Bonus  —  Dividends  — Yearly 
proceeds. 

Settlement. — On  the  marriage  of  H.  and  D.,  sixteen  shares  in  the 
P.  and  0.  Company  were  vested  in  trustees  in  trust  to  pay  the  interest, 
dividends,  and  yearly  proceeds  to  D.  (the  wife)  for  her  life,  or  such  persons  as 
she  should  direct,  to  her  separate  use;  and  there  was  a  proviso  that  if  any  bonus 
should  be  declared  in  respect  of  the  shares,  thai  should  be  invested  ht 
augmentation  of  the  settlement.  The  company  being  their  own  insurers, 
carried  over  51.  per  cent,  on  their  floating  stock  to  the  insurcmce  fund,  ani 
declared  a  dividend  out  of  the  surplus  (if  any)  year  by  year  among  the  share- 
holders, and  carried  forward  small  sums  left  out  of  such  surplus  to  the 
following  year,  and  so  on  de  anno  in  annum: — Held,  that  these  additional 
payments  were  not  bonuses,  and  that  the  wife  was  entitled  to  them  for  her 
life. 

This  was  a  special  case  under  Sir  George  Turner's  Act  to  determine  the 
question  whether  two  sums  of  12i.  and  16i.  respectively  were  bonuses  in  respect 
ot  sixteen  501.  shares  in  the  Peninsular  and  Oriental  Steam  Navigation 
Company,  within  the  meaning  of  the  settlement  made  on  the  marriage  of  the 
Rev.  Benjamin  Samuel  HoUis  and  Jane  Duplex. 

The  instrument  in  question  was  dated  24th  August,  1841,  and  made 
between  George  Duplex  of  the  first  part,  Mr.  HoUis  of  the  second  part, 
Jane  Duplex  of  the  third  part,  and  Richard  Bourne  and  James  Hartly  of  the 
fourth  part.  It  recited  that  George  Duplex  was  entitled  to  sixteen  shares  upon 
which  the  full  sum  of  501.  had  been  paid,  making  BOOL,  and  that  he  proposed 
to  settle  the  same  on  Jane  Duplex  and  her  children  in  the  names  of  the 
trustees,  and  had  assigned  the  same  to  them.  It  was  witnessed  that  the 
trustees  should  stand  possessed  of  the  shares,  upon  trust,  during  the  joint 
lives  of  the  said  Jane  Duplex  and  the  said  Benjamin  Samuel  Hollis,  her  then 
intended  husband,  to  pay  the  interest,  dividends,  and  yearly  proceedB  of  all 
and  singular  the  said  Eukares,  as  the  same  should  come  in  and  be  received  into 
ihe  proper  hands  of  the  said  Jane  Duplex,  or  unto  such  person  or  persons  as  the 
said  Jane  Duplex,  notwithstanding  her  intended  coverture,  should  from  time 
to  time,  after  the  same  should  have  actually  become  due,  and  not  by  way  of 
anticipation,  direct  and  appoint ;  and  after  the  decease  of  either  of  them  to  the 
survivor  during  his  or  her  life,  and  after  the  decease  of  the  survivor  upon  certain 
trusts,  in  favour  of  the  children,  with  limitations  over  upon  which  no  question 
turned.  Then  followed  this  proviso — "  Provided  always,  and  it  is  hereby 
agreed  and  declared  by  and  between  the  said  parties  hereto,  that  in  case  at  any 
time  or  times  any  bonus  shall  be  declared  and  paid  in  respect  of  the  said  shares 
hereby  settled,  or  any  of  them,  in  addition  to  the  ordinary  interest  or  dividend 
paid  or  payable  in  respect  thereof  for  the  current  year,  every  such  bonus  shall 
be  laid  out  and  invested  by  the  trustees  or  trustee  for  the  time  being  of  the 
settlement  hereby  made  in  their  or  his  names  or  name,  in  some  or  one  of  the 
public  stocks  or  funds  of  Great  Britain,  or  upon  Government  or  real  securities, 
at  interest,  in  augmentation  of  the  settlement  hereby  made."  And  there  was 
a  coTenant  by  Mr.  HoUis  to  settle  after-acquired  property,  and  there  was  a 
power  to  appoint  new  trustees,  which  was  exercised  in  1866.  James  Allan 
was  now  sole  trustee. 
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The  Peninsular  and  Oriental  Steam  Navigation  Company  was  established 
in  1840,  by  Boyal  charter,  and  by  the  deed  of  the  company  it  was  declared 
that  there  ^ould  be  half-yearly  meetings;  and  by  the  128tii  clause,  that  in 
erery  year,  commencing  from  the  Ist  of  September,  1840,  the  board  of 
directors  should  set  apart  out  of  the  net  profits  made  by  the  company  during 
that  year  such  a  sum  of  money  as  should  be  considered  necessary  for  forming 
&  repair  fund  for  machinery,  vessels,  &e.,  and  other  stock;  and  further,  that 
the  directors  should  set  apart,  out  of  the  dividends  and  profits,  such  a  sum  of 
money,  or  security  of  any  description,  not  exceeding  one-fourth  of  such  net 
profits  after  deducting  any  moneys  so  set  apart  for  repairs,  as  in  the  discretion 
of  the  board  of  directors  should  for  the  time  being  be  thought  desirable,  and 
invest  it  in  the  name  of  the  company  as  a  reserve  fund  for  the  general  benefit 
of  the  company ;  and  that  from  time  to  time  it  should  be  lawful  for  the  board 
of  directors  to  provide  a  guarantee  fund ;  and  to  make  a  dividend,  as  in  the 
discretion  of  the  said  board  should  be  thought  advisable  (under  the  clause  next 
in  order),  out  of  the  net  profits  to  be  declared  at  the  end  of  the  half-year. 
Previously  to,  and  up  to  the  date  of,  the  settlement  aforesaid  the  company  had 
paid  11.  per  cent,  on  their  shares,  which  was  paid  half-yearly  until  1846.  In 
that  year,  and  in  1847  and  1848,  the  dividend  was  81.  per  cent. :  3^1.  per  cent, 
in  one  half-year,  and  4^?.  in  the  other  half-year. 

From  1848  to  the  present  time  the  company  had  divided  its  net  annual 
profits  among  the  shareholders  in  simis  composed  of  various  items ;  one  being 
called  a  dividend,  another  an  additional  payment,  and  another  a  payment  out 
of  tiie  proprietors'  underwriting  account.  The  dividends  varied  in  amount, 
and  were  sometimes  called  "  the  usual  dividend,"  whereas  the  additional  pay- 
ments were  called  in  the  reports  "bonus,"  "dividend,"  and  "additional 
payment."  It  appeared  that  up  to  December,  1848,  the  company  was  in  the 
habit  of  insuring  at  Lloyd's  in  the  usual  way,  but  that  thenceforward  they 
determined  to  insure  their  vessels  themselves.  For  this  purpose  they,  by 
resolution,  chained  the  annual  revenues  with  51.  per  cent,  on  the  floating  stock, 
before  striking  a  balance  of  profit  and  loss,  and  that  sum  was  carried  to  what 
was  called  "  the  proprietors'  underwrituig  account." 

The  unused  sxu-plus  of  this  account  was  annually  divided  among  the  share- 
holders under  the  name  of  the  payment  out  of  the  proprietors'  underwriting 
account,  and  the  residue  (if  any)  too  small  to  be  included  in  such  payment  was 
carried  forward  to  the  next  year,  and  formed  part  of  the  fund  available  for 
additional  payments  "  in  the  next  account.  Up  to  1864  the  moneys  paid  to 
the  trustees  as  "  additional  payments  "  and  on  the  "  underwriting  account," 
were  treated  by  all  parties  as  income,  and  paid  to  Mrs.  HoUis;  but  in  that 
year  the  question  was  raised  whether  they  were  not  within  the  proviso,  and  so 
capital.  Therefore,  in  December,  1864,  Mr.  James  Allan,  having  received 
561.;  that  is  281.  for  dividend,  161.  additional  payment,  and  121.  on  the  under- 
writii^  account ;  only  paid  281.  to  Mrs.  Hollis,  retaining  the  other  sums  tmtil 
the  question  was  decided,  and  this  special  case  was  filed  for  that  purpose. 
The  questions  were,  first,  whether  the  161.  ought  to  be  treated  as  income  and 
paid  to  Jane  Hollis  for  her  separate  use,  or  as  capital,  and  invested  under  the 
trusts  of  the  settlement;  secondly,  the  same  question  as  to  the  121. 

Toiler,  Q.C.  and  lAndley,  appeared  for  the  plaintiff  (the  husband),  and 
cmtended  that  the  sums  in  question  were  capital  or  bonus,  and  ought  to  be 
invested:  Ward  v.  Coomhe  (7  Sim.  QH);Plumbe  v.  Nield  (8  W.  R.  337).^ 

Baily,  Q.C,  and  Bovill,  for  the  defendant  Mrs.  Hollis,  insisted  that  the 
161.  and  121.  were  in  fact  part  of  the  annual  proceeds  of  the  shares,  and  had 
been  and  were  paid  de  anno  in  annum,  and  were  therefore  income. 

Batch  for  the  trustees. 

a)  See  also  Price  v.  Anderson  OS  Bim.  73) ;  Pretton  v.  MelviUe  (16  Sim.  168) ;  BaOy  v. 
Wwuerisht  (14  Ves.  160) ;  Maelaren  v.  Stainton  (8  D.  F.  J.  302) ;  WitU  v.  Steere  0-9  Ves.  868) ; 
Pmr  v.  Pom  (10  Ves.  IBS) ;  Broader  v.  Brander  (4  Yes.  800) ;  Look  v.  Vmablet  (8  W.  B.  131, 
37BeaT.6B8) 
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Toller,  Q.C.,  in  reply. 

KiNDERSLEY,  V.C.,  stated  the  facts  and  questions. — Some  observation  has 
been  made  on  the  language  of  the  settlement,  but  it  appears  to  me  that  the 
proviso  was  clearly  intended  for  regulating  the  way  in  which  the  clause  giving 
the  life  interest  was  to  be  carried  out.  Now  it  is  to  be  observed  that,  although 
the  discussion  had  reference  to  the  general  law  with  respect  to  bonuses,  the 
real  question  is  what  is  the  construction  of  the  settlement.  That  instrument 
uses  the  word  "  bonus."  and  I  have  to  determine  in  what  sense  it  is  used.  In 
order  to  determine  any  question,  either  generally  or  on  this  particular  settle- 
ment, with  respect  to  these  payments,  which  were  not  made  simply  as 
dividends,  it  is  necessary  to  look  into  the  machinery  of  the  company  regulating 
their  practice  with  respect  to  the  mode  of  dealing  with  profits  arising  from 
the  concern  from  year  to  year,  in  order  to  see  what  properly  is  bonus,  that  is, 
as  the  term  is  used  in  this  deed.  I  need  not  say  that  the  word  "  bonus  "  may 
be  and  often  is  used  incorrectly  and  inappropriately ;  but  I  may  consider  that 
it  does  not  depend  on  the  mere  term  applied,  but  the  nature  of  the  matter 
under  the  general  law  as  to  what  is  a  bonus.  [His  Honour  referred  to  the 
company's  regulations  and  practice.]  The  repairing  fund,  no  doubt,  was  to 
provide  for  the  wear  and  tear  constantly  going  on  of  the  stock,  and  the  reserve 
fund  was  applicable  for  purchasing  vessels  and  machinery,  and  for  general 
purposes.  It  appears  to  me  the  eflfect  of  these  clauses  is  that,  after  paying  the 
expenses  of  repairs,  and  setting  apart  a  reserve  fund  to  be  applied  in  any  way 
for  the  benefit  of  the  company,  subject  to  this  the  profits  are  divided  among 
the  proprietors  to  such  an  amount  as  the  board  of  directors  shall  from  time  to 
time  think  fit.  [His  Honour  then  referred  to  the  insurance  practice  of  the 
company.]  It  appeared  that  after  dealing  with  the  surplus  of  this  fund  as 
divUible  among  the  shareholders,  they  could  not  get  rid  of  the  whole,  but  there 
was  always  a  small  amount  left,  and  that  was  thrown  into  the  aggregate  of 
profits  for  the  next  current  year,  and  all  treated  as  profits;  because,  of  coiuse, 
Btich  a  sum  could  not  be  accurately  or  mathematically  divided,  but  from  year 
to  year  this  surplus  was  brought  in  as  part  of  the  profits  of  the  nest  half-year, 
and  80  toiies  quoiies.  Now  the  question  is,  having  regard  to  the  deed  of 
settlement,  whether  sums  so  dealt  with  are  to  be  considered  dividend  or  bonus? 
Mr.  Baily  justly  said  that  all  the  income  of  the  shares  belonged  to  the  tenant 
for  life,  and  if  there  were  no  proviso  the  matter  would  be  left  to  the  general 
law  with  respect  to  the  mode  in  which  the  things  called  bonuses  are  dealt  with. 
I  think  I  may  say  that  in  ordinary  cases  the  general  rule  is  that  what  is 
properly  called  bonus,  which  is  so  called  in  contra-distinction  from  what  is 
called  dividend  or  income,  may  be  described  as,  without  pretending  to  define 
it,  whatever  comes  from  a  fund  accumulated  during  several  preceding  years 
for  any  purpose,  and  ultimately  found  unnecessary  for  the  ordinary  payments, 
or  grown  so  large  as  not  to  be  capable  of  being  dealt  with  in  the  usual  way ; 
if  that  be  paid  to  the  shareholders  in  addition  to  a  dividend,  I  should  say  that 
was  a  bonus.  On  the  other  hand,  if  what  is  often  called  bonus,  or  which  s 
company  choose  to  call  bonus,  is  nothing  more  than  dividends  of  a  current 
half-year,  it  is  not  bonus;  and  that  view  I  acted  upon  in  Plumber  v.  Nield 
(suprit);  but  that  does  not  affect  the  decision  of  this  case.  Here  it  depends  on 
the  construction  of  a  particular  clause,  a  proviso  in  the  settlement,  which  I 
must  treat  as  as  important  as  that  which  creates  the  tenancy  for  life.  The 
purpose  of  the  parties  appears  to  be  that,  notwithstanding  that  Mrs.  HoUis 
was  to  have  the  dividends  for  life,  she  was  to  take  them  subject  to  the  proviso. 
What,  then,  on  the  fair  interpretation  of  the  words,  is  bonus,  and  what  interest 
or  dividend?  for  under  one  or  other  term  these  sums  must  come.  When  the 
settlement  was  made  there  was  no  experience  of  the  proceedings  of  the 
company,  so  as  to  determine  what  was  the  ordinary  interest  or  dividends  of 
the  current  year,  whether  31.,  41.,  or  71.  per  cent.,  therefore  that  cannot  govern 
the  interpretation.  I  think  they  meant  this:  "  We  do  not  know  at  present 
anything  about  dividends,  but  we  do  know  that  under  the  deed,  after  setting- 
apart  certain  funds  out  of  annual  net  profits,  there  is  to  be  division  among  the 
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shareholders  ";  therefore,  as  I  conceive,  they  considered  bonus  to  mean  that 
which  comes,  not  out  of  the  current  year,  but  from  some  fund  which,  being 
appropriated,  has  become  eo  large  that  the  directors  could  part  with  some 
pOTtioD  of  it  irrespective  of  the  income  of  the  current  year.  And  when  the 
settlement  speaks  of  interest  and  dividends,  it  contemplated  the  clause  in  the 
deed  of  the  company  by  which,  after  providing  for  different  funds,  there  was  to 
be  a  division  of  the  profits;  and  I  cannot  go  upon  anything  except  what  they 
knew  at  the  time,  not  upon  any  resolution  or  practice  of  the  company  since. 

No  doubt  the  company  have  power  to  carry  the  surplus  over  to  the  other 
funds;  but  unless  they  do  so,  it  never  became  part  of  such  funds,  or  of  any 
funds  which  could  supply  a  bonus,  which  is  not  from  current  profits,  but  from 
profits  of  one  or  more  previous  years.  The  word  bonus  means  something  good, 
though  why  it  is  in  the  masculine  instead  of  the  neuter  I  do  not  know;  but  a 
God-send,  something  unexpectedly  good. 

With  respect  therefore  to  the  121.  from  the  \mderwriting  account,  that 
never  was,  nor  was  intended  to  be,  a  permanent  fund ;  it  was  a  surplus  which 
vas  thrown  back  to  the  profits  as  dividends.  Calling  this  or  the  additional 
payments  bonuses  will  not  prevent  their  being  mere  profits  of  the  current  year; 
the  121.,  therefore,  is  not  bonus,  not  coming  from  any  preceding  year  or  years, 
but  is  part  of  the  profits,  separated  by  a  process  of  machinery  of  account,  and 
Mrs.  Hollis  is  entitled  to  it  as  tenant  for  hfe. 

As  to  the  16!.,  additional  payment,  that  could  be  got  at  only  by  dissecting 
Uie  aggregate  mass  treated  as  profits,  and  the  fund  consisting  of  what  was  not 
dividfti  in  the  previous  year,  and  was  treated  as  part  of  the  profits  of  the  year. 
This  surplus  was  always  small  in  comparison  with  the  miUions  dealt  with  in 
each  year.  It  appears  to  me  that  I  ought  not  to  dissect  that  fund  in  order  to 
t»j  how  much  (if  any)  is  bonus  in  distinction  from  interest.  There  is  nothing 
illegal  in  throwing  it  in  as  part  of  the  profits  of  the  next  year.  It  is  a  very 
cmvenient  and  reasonable  practice,  and  not  contrary  to  any  resolution  of  the 
company.    Mrs.  Hollis  is  therefore  entitled  to  this  other  sum  of  161. 

Coats  of  all  parties  out  of  the  fund. 


KiNDERSLEY,  V.C.,  July  25,  1866. 
RUSSELL  V.  HARFORD. 
14  W.  R.  982;  L.  R.  2  Eq.  507;  15  L.  T.  171. 
Specific  performance — Conditiona  of  sale. 

Water.  Vendor  and  Purchaser. — Where  the  oumer  in  fee  of  two  adjoining 
hou$e$,  let  to  A.  and  B.  as  yearly  tenants,  allowed  A.'s  house  to  have  a  water- 
pipe  running  into  the  well  of  B.'s  house,  and  at  a  subsequent  sale  of  the  houses 
auction  each  tenant  purchased  his  own  house,  such  privilege  of  water  supply 
va*: — Held,  not  to  pass  as  against  B.  under  an  ordinary  reservation  in  the 
conditions  of  sale  of  "  rights  of  way  and  water  and  other  easements." 

Harford,  the  defendant,  was  seised  in  fee  of  certain  houses  at  Clifton  two 
of  which,  adjoining  each  other,  he  let  for  some  years  to  Russell,  the  plaintiff, 
and  one  Mackrell,  respectively,  as  yearly  tenants.  During  Mackrell's  tenancy 
the  defendant,  as  landlord  of  both  houses,  allowed  the  house  occupied  by 
Mackrell  to  be  supplied  with  water  by  means  of  a  pipe  communicating  with  a 
well  in  the  yard  of  that  occupied  by  the  plaintiff.  In  October,  1865,  both 
premises,  together  with  others  belonging  to  the  defendant,  were  sold  by  auction 
in  lots,  the  premises  occupied  by  Mackrell  being  numbered  as  lot  5,  and  those 
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occupied  by  the  plaintifF  &&  lots  4  and  6.  The  10th  clause  of  the  conditions 
of  sale  was  as  follows :  — 

"  10th.  Each  lot  is  believed  and  shall  be  taken  to  be  correctly  described 
as  to  quantity  and  otherwise,  and  is  sold  subject  to  the  payments  mentioned  m 
the  particular,  and  to  all  chief  rents  and  other  rents,  rights  of  way,  and  water 
and  other  easements  (if  any),  charged  or  subsisting  thereon,  none  of  which 
matters,  nor  any  matter  discoverable  by  mere  inspection  of  the  premises,  shall 
amiul  any  sale,  or  give  rise  to  any  right  to  compensation." 

Mackrell  and  the  plaintiff  both,  by  their  respective  solicitors,  attended  the 
sale.  Lots  4  and  6  were  put  up  together,  before  lot  5,  and  were  knocked  down 
to  the  plaintiff's  solicitor.  Mackrell's  solicitor  then,  in  the  presence  of  the 
plaintiff's  solicitor,  stated  to  the  auctioneer  that  lot  5  was  supplied  by  a  pipe 
with  water  from  a  well  on  lot  6,  and  inquired  whether  that  suppfy  would  be 
continued.  The  auctioneer  replied,  in  the  words  of  the  10th  condition  of  sale, 
that  each  lot  was  sold  subject  to  all  rights  of  way  and  water  and  other  ease- 
ments then  existing.  Lot  5  was  then  put  up  and  knocked  down  to  Mackrell's 
solicitor.  Afterwards  a  memorandum  of  agreement  printed  on  the  back  of  the 
conditions  of  sale  was  signed  by  each  solicitor  for  his  principal.  No  objection 
to  or  requisition  upon  the  title  of  the  defendant  to  lots  4  and  6  was  taken  by 
the  plaintiff,  and  a  conveyance  was  tendered  by  his  solicitor  to  the  defendant's 
solicitor.  The  draft  was  subsequently  returned  to  the  plaintiff's  solicitor  with 
the  addition  of  a  clause  covenanting  a  reservation  to  Mackrell,  as  owner  of 
lot  5,  of  a  right  of  water  supply  by  a  pipe  communicating  with  the  well  on 
lot  6,  and  a  right  of  entry  for  purposes  of  repair.  This  a^ition  was  resisted 
by  the  plaintiff ;  a  correspondence  took  place ;  and  the  defendant  threatened  to 
proceed  under  the  12th  condition  of  sale,  which  provided  for  forfeiture  of  the 
deposit  and  re-sale  by  the  vendor,  in  case  of  non-completion  by  the  purchaser. 
The  plaintiff  then  filed  his  bill,  praying  specific  performance  of  the  agreement 
and  restraint  of  any  re-sale  by  the  defendant. 

Baily,  Q.C.  and  Millar,  for  the  plaintiff.  Daniel  -v.  Anderaon  (10  W.  B. 
866),  shows  your  Honour's  opinion  tluit  such  a  condition  of  sale  does  not  apply 
to  a  case  like  the  present :  Suffield  v.  Brown  (12  W.  R.  356).  The  auctioneer 
merely  referred  to  the  conditions  of  sale,  and  the  10th  condition  relied  on  does 
not  apply  to  a  requirement  like  the  present,  but  to  "  easements,"  which  might 
prevent  the  vendor  from  giving  a  conveyance :  Fewster  v.  Turner  (6  Jur.  144). 

Glasse,  Q.C,  and  C.  J.  F.  Cooke,  for  the  defendant. — Daniel  v.  Anderton 
(ubi  8up.)  was  a  case  between  two  purchasers.  In  Suffield  v.  Broum,  the 
Lord  Chancellor's  judgment  at  p.  360,  (citing  Nichols  v.  Chamberlain,  Ozo.  Jac. 
121),  supports  our  case.  Fewster  v.  Turner,  is  disapproved  of  by  Lord 
St.  Leonards  (Vend.  &  Pur.  13th  ed.  p.  20).  Then  the  silence  of  the  plauitiff's 
solicitor,  when  the  defendant's  solicitor  questioned  the  auctioneer,  entitled  the 
latter  to  infer  an  acquiescence  in  the  right:  Freeman  v.  Cooke  (2  Ex.  654); 
Cornish  v.  Abington  (7  W.  R.  504). 

BaUy,  Q.C,  in  reply. — Any  inference  from  "silence"  is  against  the 
defendant,  who  never  mentioned  the  "  easement." 

KiNDERSLEY,  V.C.,  Said  that  the  defendant,  while  landlord,  had  imposed 
an  obligation  on  lot  6,  and  granted  a  privilege  to  lot  5 ;  but  this  was  simply  a 
license,  and  not  an  easement  or  right  of  water;  at  any  rate,  any  right  there 
might  be  to  this  privilege  determined  with  Mackrell's  tenancy. 

Then  had  anything  occurred  at  the  auction  to  bind  the  plaintiff  to 
a  continuance?  The  auctioneer,  in  reply  to  the  question  put  to  him  by  the 
defendant's  solicitor,  had  quoted  the  tenth  condition  of  sale,  so  that,  assuming 
that  the  plaintiff's  solicitor  heani  what  passed,  the  matter  came  to  this,  that 
the  agreement  for  the  purchase  of  lots  4  and  6  was  signed  on  the  footing  of  the 
conditions  of  sale. 

Then,  what  was  the  effect  of  the  conditions  of  sale?  The  tenth  condition, 
about  which  the  main  contention  was,  might  apply  to  a  part  of  the  property  as 


SAX        COOPEB  V.  LONDON,  CHATHAU  &  DOVER  EAILWAT  CO.  8063 


well  as  to  the  whole,  but  it  was  evident  that  that  condition  was  never  intended 
to  apply  to  rights  as  between  different  lots.  Now,  independently  of  authority, 
what  did  the  language  of  the  condition  import  ?  Its  import  was — protection  to 
the  vendor  against  a  discovery  by  the  purchaser  of  any  easement  of  which  the 
vendor  had  been  ignorant.  If  it  was  intended  to  mean  that,  as  between 
different  lots,  one  lot  should  be  serrient  to  another,  that  ought  to  have  been 
stated.  It  was  clear,  therefore,  that  there  was  no  easement  which  could  be 
binding  as  between  vendor  and  purchaser,  and  that  the  plaintiff  had  made  his 
purchase  without  notice,  or  intention  of  notice,  of  any  continuance  of  the 
previous  privilege. 

Then  it  had  been  said  that,  sale  and  purchase  having  taken  place,  the 
matter  had  turned  out  differently  to  what  each  party  had  anticipated,  and  that, 
if  the  plaintiff  was  not  to  be  bound,  neither  should  the  defendant,  the  vendor. 
But  this  had  not  been  the  defendant's  contention.  He  had  been  proposing  to 
proceed  under  the  twelfth  condition. 

A  decree  must  be  made  in  favour  of  the  plaintiff,  with  costs,  declaring  that 
the  defendant  was  not  entitled  to  the  benefit  of  such  a  covenant  as  he  claimed. 


COOPEB  V.  THE  LONDON  CHATHAM  AND  DOVER  RAILWAY 


Practice — Specific  performance — Motion,  before  anewer,  for  payment  of 
purchiue-money  or  delivery  of  poateeaion. 

Vbniwb  and  Furohaser. — Meeare.  C  contracted  witk  a  railway  company 
io  aeU  land,  tpitk  a  atipulation  that  they  ahould  have  poaaeaaion  and  pay  the 

purchase-money  in  two  yearn,  with  inteTeat.  They  took  poaaeaaion,  but  only 
paid  one-third  of  the  purchaae -money ,  and  a  bill  waa  filed  for  apecific  perfor- 
mance and  payment  of  the  purchaae -money  unpaid  and  intereat.  Before 
answer  the  plaintiffa  moved  for  payment  of  the  balance  of  the  purchaae-money 
into  court,  or  delivery  up  of  the  land. 

Order  made  for  payment  or  delivery  up  vnthin  a  month,  and  if  the  land 
ahould  be  delivered  up,  payment  into  court  by  the  vendors  of  the  one-third 
received  hy  them  in  a  fortnight  after  delivery  up  of  poaaeaaion. 

This  was  a  motion  that  the  London  Chatham  and  Dover  Railway  Company 
might,  either  pay  into  court  21,0001.,  or  deliver  up  possession  of  certain  land 
at  Battersea-park,  now  forming  part  of  a  station  used  for  engines,  plant,  &c., 
the  subject  of  the  suit,  which  sought  specific  performance  of  the  contract  to 
purchase  the  land.  This  contract  was  dated  in  1862,  the  purchase -money 
(31,0001.)  to  be  paid  in  two  years,  with  interest,  the  company  being  allowed 
to  take  possession.  The  two  years  expired,  and  the  company  paid  10,0001. ; 
and  1^8  21,0001.  and  interest  remaining  due,  this  bill  was  filed,  and  this 
motion  made  before  answer.  The  contract,  by  the  15th  clause,  provided  that 
the  lien  of  the  plaintiffs  on  the  said  land,  buildings,  and  hereditaments,  for 
and  in  respect  of  the  moneys  under  and  by  virtue  of  those  presents  contracted 
to  be  paid,  and  all  interest  thereof,  and  all  rights  and  remedies  incident  to 
such  lien  should  be  in  full  force  and  effect,  anythmg  therembefore  contamed 
notwithstanding.  The  plaintiffs  were  trustees  for  sale,  and  had  sold  the  land 
in  question,  being  part  of  Long  Hedge  Farm  estate,  Battersea,  to  the 
defendants. 


KiNDERSLEY,  V.C.,  July  19,  28,  1866. 


COMPANY. 


14  W.  B.  985. 
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Qlaaae,  Q.C.,  and  Nalder  appeared  for  the  plaintiffs. 
Baily,  Q.C.,  and  Kekewich  for  the  company. 

Cases  referred  to:  Coaene  v.  The  Bognor  Railway  Company  (10  Sol. 
Jour.  884);  Tindai  v.  Cobham  (2  M.  &  K.  385);  Younge  v,  Duncombe  (1 
Yonge,  275). 

July  28. — KiNDERSLEY,  V.C. — Under  ordinary  circumstances  the  motion 
is  almost  a  matter  of  course,  but  it  was  said  that  there  are  grounds  in  this  case 
upon  which  the  Court  cannot  make  the  order,  namely,  that  the  purchasers 
are  in  possession,  and  were  let  into  possession  for  the  purpose  of  using  the 
land  for  their  railway  works,  and  that  therefore  it  is  unreasonable  that  they 
should  be  called  upon  to  deliver  up  possession.  No  doubt  the  object  of  the 
contract  was  that  the  company  should  take  possession  and  build,  but  it  is 
expressly  provided  by  the  15th  clause  of  the  contract  that  the  vendor  should 
retain  the  benefit  of  his  lien  for  the  purchase-money  impaid.  Under  these 
circumstances,  the  effect  of  the  purchasers  being  let  into  possession  to  use 
the  land  does  not  prevent  the  vendors  from  coming  here  to  make  such  a 
motion  as  this.  There  is  another  difficulty.  It  appears  that,  in  another  branch 
of  the  court,  in  a  suit  against  the  same  company,  a  receiver  and  manager 
has  been  appointed,  and  the  point  was  discussed  whether  an  order  on  this 
motion  might  not  clash  with  that  order;  but.  on  consideration,  I  think  it  does 
not.  Here  the  purchasers  (the  company)  have  the  option  of  paying  the  money 
or  delivery  of  possession,  and  if  the  receiver  prevents  the  deUvery  of  possession, 
it  is  no  fault  of  the  vendors,  and  they  are  not  to  be  affected  by  the  circumstance 
that  by  reason  of  some  general  dealings  the  purchasers  have  made  themselves 
liable  to  have  a  receiver  put  upon  this  property.  The  purchasers  having  paid 
10,0001.,  and  21,000L  remaining  unpaid,  the  vendors  have  no  more  right  to 
retain  the  land  and  possession  of  the  money  than  the  purchasers,  and  therefore 
the  vendors,  if  the  purchasers  deliver  up  possession,  must  bring  into  court  the 
amount  they  have  received.  Therefore  the  order  must  be  that  within  one 
month  after  service  of  the  notice,  the  company  do  either  pay  into  court  the 
21,0001.  or  dehver  up  possession  of  the  premises  to  the  vendors;  and  in  case 
the  purchasers  deliver  up  possession  then  there  must  be  an  order  that  within 
a  fortnight  after .  that  time  the  vendors  do  bring  into  court  the  10,0001. 
received.   I  can  say  nothing  about  interest. 

It  was  then  arranged  that  on  payment  within  a  fortnight  of  all  interest 
and  arrears  of  interest,  the  principal  might  be  paid  on  or  before  the  second 
seal  in  Michaelmas  Term,  1866. 


Wood,  V.C,  July  9,  1866. 

In  re  ROLLING  STOCK  COMPANY  OF  IRELAND  (LIMITED) 
(COMPANIES  ACT,  1862). 
CLACK'S  CASE. 

14  W.  R.  987. 

Company. — WkeTe  a  holder  of  shares  in  a  company  transfers  his  shares  to 
the  nominee  of  another  company,  as  part  of  a  scheme  for  the  amalgamation 
of  the  two  companies,  Ike  second  company  having  no  power  to  buy  shares, 
and  the  transfer  is  not  registered,  but  the  transferror's  name  remains  on  the 
register: — Held,  that  he  must  be  placed  on  the  list  of  contributories  of  the 
first  company. 

This  was  an  application  by  the  official  liquidator  of  the  above  company. 
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which  is  now  in  course  of  being  wound-up  to  have  the  name  of  a  Mr.  Clack 
placed  upon  the  list  of  contributories. 

In  June,  1863,  the  company  made  an  attempt  to  amalgamate  with  the 
General  Boiling  Stock  Company.  The  attempt  was  continued  in -that  and 
the  following  years,  but  it  was  eventually  foimd  impossible  to  carry  out  the 
amalgamation  scheme. 

Part  of  the  scheme  was  that  the  General  Company  should  offer  the 
members  of  the  Irish  company  shares  in  the  General  Company  or  give  them 
the  value  of  their  shares  in  money.  Mr.  Clack  elected  to  receive  the  value 
of  his  shares  in  money,  and  executed  a  transfer  of  his  fifty  shares  in  the 
Irish  company  to  Morris,  the  secretary  of  the  General  Company.  This 
happened  in  August,  1864.  In  consequence  of  the  desire  to  amalgamate  no 
meeting  of  the  directors  of  the  Irish  company  had  been  held  since  June, 
1863,  and  its  business  had  been  virtually  in  the  hands  of  the  General  Company. 
The  16th  section  of  the  Irish  company's  Articles  of  Association  provided 
that  deeds  of  transfer  should  be  left  at  the  office  of  the  company  with  the 
acceptance  by  the  transferree,  and  such  evidence  of  title  as  the  directors  might 
require,  and  that,  thereupon,  the  directors  should  register  the  transfer.  In 
the  present  case  the  transfer  deed  was  taken  to  the  office  with  the  acceptance, 
but  it  was  never  registered  in  the  official  register,  and  Mr.  Clack's  name  was 
never  removed  from  the  register  of  shareholders.  A  notice  of  the  transfer 
was  pasted  into  a  book  by  the  General  Company.  This  book  was  stamped 
with  the  name  of  the  Irish  Company,  although  labelled  in  another  part  with 
that  of  the  General  Company. 

Giffard,  Q.C.,  and  Lindley,  for  the  official  liquidator. — This  transfer 
cannot  stand.  Morris  was  a  mere  nominee,  or  common  vouchee  of  the 
Geneml  Company,  and  the  purchase  of  shares  was  ultra  vtrea  the  General 
Company.  Mr.  Clack,  being  on  the  official  register,  must  be  a  contributory, 
unless  he  can  show  that  the  register  ought  to  be  rectified.  If  he  attempts  to 
show  that,  we  must  look  at  the  whole  transaction. 

Wilcock,  Q.C.,  and  Graham  Haatinga,  for  Mr.  Clack. — The  sale  to  Morris 
was  bond  fide,  and  there  was  a  complete  transfer.  We  took  the  deed  to  the 
office  with  Morris's  acceptance.  The  company  required  no  evidence  of  title, 
because  they  knew  all  about  it.  Notice  of  the  transfer  was  put  into  a 
book  at  their  office ;  whether  that  is  a  proper  book  or  not  is  immaterial. 
Mr.  Clack  and  the  transferree  have  done  all  that  is  necessary,  and  the  directors 
are  bound  to  register  the  transfer:  Whittet's  case  (1  De  G.  &  J.  577);  Ward's 
case  (2  L.  E.  Eq.  226);  Emmeraon'a  case  (14  W.  R.  785;  2  L.  R.  Eq.  231); 
Mayhew'a  case  (2  W.  R.  486  ;  5  D.  M.  G.  837);  Scully's  case  (6  Ir.  Chan, 
Rep.  524);  Walton's  case  (26  L.  J.  Ch.  545). 

Wood,  V.C.,  said  the  whole  question  was  whether  this  was  a  bond  fide 
purchase  and  sale.  It  was  not  a  purchase  and  sale  at  all.  The  company  had 
attempted  to  amalgamate  and  then  found  they  could  not  do  so.  Thereupon 
the  General  Company  offered  the  choice  of  receiving  shares  in  their  company 
or  having  the  money  back.  The  deed  of  the  General  Company  gave  power 
to  amalagamate  or  to  purchase  another  company,  not  to  purchase  their  shares. 
Mr.  Clack  says:  "  I  prefer  having  back  my  money."  There  was  clearly  no 
idea  of  a  sale,  but  it  was  this :  "  We  want  to  retire,  and  the  General  Company 
has  offered  to  return  our  money  so  as  to  get  rid  of  unwilling  shareholders." 
Morris  was  a  mere  nominee,  and  on  a  bill  for  specific  performance  the  case 
of  Morllock  V.  Bullcr  (10  Ves.  292),  would  arise  immediately.  This  was 
a  mere  inchoate  transaction,  and  illegal  on  the  face  of  it.  Mr.  Clack's  name 
must  be  on  the  list  of  contributories.  He  must  pay  no  costs  but  would 
receive  none. 
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[IN  THE  COURT  OF  EXOBEQCER.] 

June  5.  26,  1866. 


ATTORNEY-GENERAL  OF  THE  PRINCE  OF  WALES  v.  GROSSMAN. 


Practice — Venue — Informaiion  at  the  suit  of  the  Attomey-Qeneral  of 
Prince  of  Wales — Balance  of  convenience — Prerogative  as  to  venue. 

Crown.  Practice. — An  information  was  filed  by  the  Attomey-Qeneral  of 
the  Prince  of  Wales  to  recover,  in  respect  of  the  duchy  of  ComwaU,  certain  port 
dues,  payable  on  goods  imported  into  the  outport  of  Torquay.  The  venue  rvat 
laid  in  Middlesex. 

The  defendant  moved  to  change  the  venue  to  Devon,  on  the  grounds  that 
the  cause  of  action  arose  and  the  principal  witnesses  resided  there^  and  ^lat  to 
try  in  Middlesex  would  increase  the  cost  of  the  proceedings. 

It  was  held,  however,  that,  as  of  necessity  the  documents  relating  to  the 
matters  in  issue  could  more  ea8U.y  be  produced  in  Middlesex,  from  the  office  of 
the  duchy,  a/nd  as  the  Crown  had  the  power  to  interfere  and  demand  a  trial  at 
bar  at  Westminster,  the  balance  of  convenience  was  on  the  side  of  the  trial  in 
Middlesex,  and  a  rule,  obtained  to  change  the  venue  to  Devon,  was  accordingly 
discharged. 

Semble,  that  in  a  suit  in  the  nature  of  a  transitory  action,  the  Attomey- 
Qeneral  for  the  Crown  has  a  prerogative  right  to  lay  and  retain  the  venue  m 
any  county  he  pleMCs. 

Semble,  that  the  Attomey-Qeneral  of  the  Prince  of  Wales  has  the  same 
prerogative  in  respect  of  the  duchy  of  ComwaU. 

This  was  an  information  at  suit  of  the  Attorney-General  of  the  Prince  of 
Wales.  It  contained  the  common  money  counts  for  money  due  in  respect 
of  certain  customs  and  dues  chargeable  upon  goods  imported  by  the  defendant 
into  the  outport  of  Torquay  within  the  water  of  Dartmouth,  parcel  of  the 
duchy  of  CcHmwall,  and  for  dues  payable  by  the  defendant  for  breaking  bulk  from 
certain  ships  arriTing  in  the  first  outport. 

The  venue  was  laid  in  Middlesex. 

Mr.  White  obtained  a  rule  to  change  the  venue  from  Middlesex  to  Devon 
upon  an  affidavit  sworn  by  the  defendant  stating  (1)  that  the  cause  of  action,  if 
any,  arose  in  the  county  of  Devon,  and  not  in  the  coimty  of  Middlesex  nor 
elsewhere  out  of  the  coimty  of  Devon. 

2.  That  the  defendant  and  all  the  witnesses  as  to  facts  resided  at  Torquay 
in  the  county  of  Devon,  or  within  the  immediate  neighbourhood,  and  that  it 
would  add  considerably  to  the  expense  if  the  action  were  tried  out  of  the  county 
of  Devon. 

No  a£&davit  in  answer  to  this  was  filed  by  the  Attorney-General  of  tiie 
Prince  of  Wales,  but  there  was  an  affidavit  filed,  sworn  by  the  Attorney  and 
Solicitor  for  the  Duchy  of  Cornwall,  which  stated — 

1.  That  the  suit  had  been  commenced  by  information  at  suit  of  the 
Attorney- General  of  the  Prince  of  Wales  and  Duke  of  Cornwall,  for  the  recovery 
of  certain  dues  and  customs,  part  of  the  ancient  revenues  of  the  duchy,  and  that 
be  believed  the  defendants  were  about  to  contest  the  same  on  the  ground  that 
these  were  not  payable  to  his  Royal  Highness  in  right  of  his  said  duchy. 

2.  That  he  had  instituted  inquiries  in  the  office  of  the  Queen's  Remem- 
brancer, in  order  to  ascertain  if  there  were  any  precedents  in  the  office  for  a 
change  of  venue  at  the  instance  of  the  defendant  in  a  personal  suit,  cconmenced 
by  u^rmation  on  the  part  of  the  Attorney-General  for  the  time  being  of  fixe 
Crown,  or  tiie  Attorney-General  frar  the  time  being  of  the  Prince  of  Wales  and 
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Duke  of  Cornwall,  suing  in  right  of  the  duchy,  but  that  he  could  not  find  any, 
and  that  it  had  always  been  the  practice  in  these  cases  to  lay  the  venue  in 
personal  suits  by  information  in  any  county  which  the  Attorney-General  for 
the  time  being  might  select. 

Karslake,  Q.C.,  and  Oarik,  showed  cause. — In  the  first  instance  the 
question  involved  in  this  motion  is  whether  the  ordinary  rules  of  the  Court, 
with  respect  to  changing  the  venue,  apply  to  an  information  filed  by  the 
Attomej-Oeneral  for  the  Prince  of  Wales.  There  are  no  direct  authorities  upon 
the  point.  In  a  purely  personal  information  the  Crown  can  lay  the  venue  at 
pleasure  in  any  county  and  keep  it  there :  Attomey-QeneTol  v.  Smith  (2  Price, 
113).  And  the  balance  of  convenience  is  in  favour  of  extending  this  privilege  to 
the  Prince  of  Wales  suing  in  right  of  his  possessions  as  Duke  of  Cornwall.  The 
immediate  reversion  of  the  duchy  is  vested  in  the  Crown,  which  is  therefore 
directly  interested  in  all  suite  relating  to  it :  Attorney -General  v.  Mayor  of 
Plymouth  (Wightwick,  134),  Attomey-Oeneral  v.  Sir  J.  St.  Aubyn  (Wightwick, 
167).  And  accordingly  the  Attorney -General  for  the  Crown  might  intervene  in 
this  case  and  demand  a  trial  at  the  bar  of  the  Exchequer :  Rowe  v.  Brenion 
(3  Man.  &  B.  133).  [Channell,  B.,  referred  to  Attomey-Oeneral  v.  Halleit 
(15  M.  &  W.  97).]  If  pending  this  suit  the  duchy  reverted  to  the  Crown  these 
prerogative  proceedings  oould  be  continued  without  abatement:  Aitomey- 
Oeneral  v.  8i.  Aubyn  (1  Wightwick,  247).  It  ia  therefore  advisable,  the 
interest  of  the  Crown  and  Duke  being  thus  identical,  that  the  practice  here 
should  be  assimilated  to  that  of  the  Crown,  and  that  one  mode  of  practice  should 
not  prevail  when  the  Prince  of  Wales  is  seised  of  the  duchy,  and  another  when 
the  Crown  is  so  seised.  Besides,  there  is  no  precedent  for  this ;  the  records  have 
been  searched,  and  no  instance  of  a  change  of  venue  upon  the  motion  of  the 
defendant  in  a  case  like  this  can  be  found.  There  is,  however,  very  little  prece- 
dent to  guide  us  for  the  periods  during  which  Princes  of  Wales  have  been 
actually  seised  of  the  duchy  are  very  short.  That  the  Prince  of  Wales  is  not 
bound  by  the  ordinary  rules  of  procedure  when  smng  in  respect  of  his  duchy,  is 
shown  by  the  fact  that  when  he  is  intended  to  be  bound  by  a  statute,  he  is 
expressly  named.  [Martin,  B. — The  power  of  changing  the  venue  is  not  given 
by  statute,  but  depends  on  the  equitable  power  of  the  Court.  ]  Attomey-QeneTal 
V.  Churchill  (8  M.  &  W.  171)  will  be  relied  on,  but  there  the  information  was 
quasi  local.    Tidd's  Prac.  vol.  I.  p.  650,  was  also  referred  to. 

White  and  Channel  in  support  of  the  rule. — When  this  duchy  was  granted 
to  the  Princes  of  Wales  no  special  rules  were  laid  down.  Parliament  simply 
ratified  the  charter  of  the  King;  Prince's  case  (8  Rep.  1).  The  origin  and 
history  of  venue  are  well  explained  in  Ckurchill'B  case  (sup.),  and  it  lies  on  the 
other  side  to  establish  a  prerogative  so  as  to  exempt  the  Prince  of  Wales  from 
the  operation  of  the  ordinary  rules  as  to  venue.  The  only  argument  brought 
forward  is  the  argument  ab  inconvenientid ;  and  there  is  no  precedent. 
Analogous  cases  of  privileged  persons  suing  in  Middlesex  show  that  the  question 
of  change  of  venue  is  entirely  in  the  discretion  of  title  Court :  Biaae  v.  Harcourt 
(Carth.  126),  Earl  of  Shaftesbury  v.  Cradock  (Ventr.  863),  which  was  a  case 
of  scandalum  magnatum.  And  if  the  Court  have  the  power  they  will  exercise 
it  in  favour  of  defendant,  as  no  affidavit  has  been  filed  in  answer  to  his;  and 
the  cause  of  action  is  one  which  is  local  in  its  nature,  and  ought  to  be  tried 
in  the  county  where  the  witnesses  live.  Standford  v.  Nedham  (1  Lev.  56)  was 
also  refeired  to. 


June  26.— Bramwell,  B. — In  this  case  I  wish  to  say  one  word  as  to  my 
own  opinion.  It  seems  to  me  that  the  counsel  for  the  Attorney-General  to  the 
Prince  of  Wales  have  made  out  that  the  rights  of  the  Duchy  are  to  be  treated 
on  the  same  footing  as  those  of  the  Crown,  but  I  doubt  very  much,  when  we 
come  to  see  what  the  nature  of  the  application  is,  and  the  answer  to  it  here, 
whether  any  question  of  prerc^ative  arises,  because  it  seems  to  me  that  the 
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application  is  made  to  ub,  and  resisted  on  the  ground  of  c<mTenience,  that  is  to 

say,  the  defendant  says  it  would  be  more  convenient  to  bry  at  Exeter,  and  the 
Crown  officers,  although  they  assert  their  right  simply  and  irrespective  of 
convenience,  also  say  it  would  be  more  convenient  to  try  in  London.  As  far 
as  I  can  judge,  the  balance  of  convenience  is  not  such  as  that  if  this  were  a 
case  between  subject  and  subject  we  should  interfere  with  the  right  of  plaintiff 
to  lay  his  venue  where  he  likes,  and  I  do  not  think  we  ought  to  do  so 
here.  But  for  my  own  part  I  should  be  very  sorry  to  lay  down,  without  much 
consideration,  that  in  any  case  at  the  pleasure  of  those  who  advise  the  Crown 
they  may  lay  the  venue  in  an  inconvenient  county,  I  am  not  at  all  prepared  to 
assent  to  any  such  proposition.  I  do  not  at  all  dissent  from  anything  that  may 
be  spid  by  my  brother  Channell. 

Channell,  B. — The  Court  is  very  anxious  to  deliver  judgment  in  this  case 
at  these  sittings,  in  order  that  the  party  who  might  wish  to  go  to  trial  might 
have  an  opportunity  of  doing  so  either  in  Devonshire  or  Middlesex,  and  a 
judgment  has  been  prepared,  which  I  am  about  to  read  as  the  judgment  of 
my  Lord  Chief  Baron,  my  brother  Martin,  and  myseU.  There  has  not  been 
time  to  submit  it  to  my  brother  Bramwell,  to  enable  him  to  give  all  the 
considerations  and  reasons  he  would  wish  to  give,  but  he  has  just  stated  that  he 
does  not  differ  from  us  in  the  result,  and  I  think  that  when  what  he  has  just 
said  comes  to  be  considered  it  will  not  demonstrate  any  difference  between  the 
reasons  on  which  he  relies  and  those  which  will  be  foimd  in  the  judgment  of 
the  rest  of  the  Court. 

It  will  be  understood  that  the  judgment  which  I  am  about  to  read  is  the 
judgment  of  the  Lord  Chief  Baron,  my  brother  Martin  and  myself.  This  was 
an  information  filed  by  the  Attorney-General  for  his  Boyal  Highness  the  Prince 
of  Wales,  Duke  of  Cornwall,  to  recover  certain  port  dues  alleged  to  be  due  from 
the  defendant,  claimed  by  the  duchy  in  respect  of  goods  brought  into,  and 
landed  at  Torquay,  which  is  alleged  by  the  Attorney-General  for  the  Prince  to 
be  a  member  of  the  port  of  Dartmouth  (referred  to  in  Hale's  Treatise  De 
Portibus  Maris,  p.  48,  Hargrave  edition).  The  venue  in  this  information  is  laid 
in  Middlesex.  Application  was  made  by  the  defendant  to  a  judge  at  chambers 
to  change  the  venue  to  the  county  of  Devon.  This  application  was  supported  by 
an  affidavit  which,  if  made  in  an  ordinary  action,  between  subject  and  subject, 
and  not  answered,  would  have  been  sufficient  to  entitle  the  defendant  to  have 
the  venue  changed,  on  the  ground  that  the  cause  of  actitm  arose  within  the 
county  of  Devon,  and  that  the  question  could  be  more  conveniently  tried  there. 
It  would  still,  however,  have  been  open  to  the  judge  in  such  an  action  to  have 
retained  the  venue  in,  or  restored  it  to  Middlesex,  notwithstanding  the  cause  of 
action  arose  in  the  county  of  Devon,  upon  being  satisfied  upon  affidavit,  that 
on  the  score  of  saving  expense,  or  some  manifest  convenience,  it  was  improper 
that  the  trial  should  take  place  in  Middlesex.  In  the  present  case  the  judge  at 
chambers,  on  certain  objections  having  been  made  on  behalf  of  the  Attorney- 
General  for  the  Prince,  referred  the  application  to  the  Court.  Accordingly,  in 
last  term,  Mr.  Meadows  White,  on  the  part  of  the  defendant,  obtained  a  rule 
to  change  the  venue  to  Devon ;  against  this  rule  cause  was  shown  in  the  first 
instance  by  Mr.  Karslake  and  Mr.  Garth  on  behalf  of  the  Attorney-General. 
It  was  contended  on  the  part  of  the  Attorney -General  that  the  Court  had  no 
power  to  change  the  venue  in  this  case:  that  the  Attorney-General  of  the 
Prince  of  Wales,  Duke  of  Cornwall,  is,  in  cases  affecting  the  right  of  the  duchy, 
in  the  same  position  as  the  Attorney-General  for  the  Crown,  and  that  they  both 
have  the  right,  not  only  to  lay  the  venue  where  they  please,  but  to  keep  it 
tliere.  It  was  further  contended  that  the  apphcation  of  a  defendant  by  the 
motion  to  change  the  venue  arose  upon  the  equity  of  the  statutes  of  Bichard  11. 
and  Henry  V.,  and  that  these  statutes  did  not  bind  the  Crown,  the  Crown  not 
being  named  therein.  See  the  judgment  of  the  Court  delivered  by  Parke.  B., 
in  the  case  of  the  Afiomey-General  v.  Lord  ChuTchill  (sup,),  where,  at  p.  193, 
the  oiigin  of  the  practice  of  changing  the  venue  in  actions  is  explained  by  that 
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leaned  judge.  See  also  Tidd's  Practice  (dth  ed.),  p.  601,  et  aeq.  It  was 
further  contended  that  the  statutes  applied  to  actions  only,  and  not  to 
informations. 

We  are  agreed  that  it  is  for  the  officers  of  the  Grown  to  make  out  clearly 
their  prerogative  in  any  case  where  they  claim  to  be  on  a  different  footing  from 
the  subject  as  regards  procedure  in  any  litigation.  This  was,  in  efiect,  laid  down 
in  the  case  before  referred  to,  namely.  The  AtioTney-Qeneral  v.  Lord  Churchill 
{8M.  &  W.  171). 

We  think  that,  although  the  Attorney-General  for  the  Crown  may  not  have 
a  right  in  all  cases,  not  only  to  lay  but  also  to  retain  the  venue  when  he  pleases, 
in  an  information  such  as  the  present,  which  is  a  suit  in  the  nature  of  a  transitory 
ictim,  he  would  have  the  right.  It  would  not  necessarily  follow  that  the 
Attorney-General  for  tiie  Prince  of  Wales  would  have  the  same  right.  The 
aathorities  cited  to  us,  to  show  that  he  would,  were  The  AttoTney-Qeneral  to 
the  Prince  of  Wales  v.  the  Mayor  of  Plymouth  (1  Wightwick  Exch.  Eep.  134), 
The  Attomey-General  to  the  Prince  of  Wales  v.  Sir  J.  8t.  Anbyn  (1  Wightwick 
Eich.  Rep.  167);  Bules  on  the  Bevenue  Side  of  the  Exchequer,  June,  1860, 
rule  190,  November,  1861,  and  November,  1863;  the  Crown  Suits  Act,  1865 
(28  4  29  Vict.  c.  104).  Rowe  v.  Brenton  (3  Man.  &  B.  133)  was  also  referred 
to.  We  think  that  in  this  case  the  Attorney-General  to  the  Prince  of  Wales 
most  be  taken  to  be  in  the  same  situation  as  the  Attomey-Gteneral  to  the  Crown ; 
but  it  does  not  seem  to  us  absolutely  necessary  in  l^e  present  case  to  decide 
irtidtiier,  in  the  case  of  an  information  such  as  the  present,  if  filed  by  the 
Crown,  the  Crown  would  have  a  right  to  lay  and  keep  the  venue  where  it 
pleased,  nor  whether,  if  as  against  the  Crown,  the  venue  could  not  be  changed 
OD  motion,  the  Crown  not  being  bound  by  the  statutes  and  practice  referred  to, 
tiie  same  rule  would  apply  to  the  Attorney-General  to  the  Prince,  for  the  case 
waa  aigued  before  us  on  the  ground  of  convenience  as  well  as  on  the  points  we 
have  noticed.  The  facts  on  which  the  argument  as  to  convenience  or 
incMivenience  proceeded  were  not  indeed  stated  on  affidavit — at  least,  nc 
affidavit  has  been  filed,  but  were  referred  to  by  counsel  on  each  side  with  the 
aaoction  of  the  other.  For  the  defendant  were  urged  upon  us  the  inconvenience 
and  expense  of  bringing  up  witnesses  from  Torquay  to  London  to  attend  the 
trial.  On  the  other  hand,  it  is  clear  from  the  facts  stated  to  us  by  the  counsel 
for  the  Attorney-General,  and  not  disputed  by  the  defendant's  counsel,  that 
the  question  to  be  tried  must  depend  to  a  considerable  degree  upon  documents 
and  records  which  would  be  proiduoed  by  the  officers  of  the  duchy,  no  doubt 
more  conveniently  in  Middlesex. 

Nor  was  it  disputed  by  the  defendant's  counsel  that  the  Attorney-General 
might  allege  such  an  interest  in  the  Grown  as  to  entitle  him  to  appear  and 
claim  a  trial  at  bar.  The  inconvenience  of  bringing  a  Devonshire  jury  to 
Uiddlesex  for  trial  at  bar  at  Westminster  would  be  great,  and  would  go  a  long 
way  to  counterbalance  the  inconvenience  of  many  of  the  witnesses  residing  at 
Torquay. 

We  think,  then,  that  the  Court  ought  not  to  interfere  to  change  the  venue, 
and  that  the  rule  should  be  discharged,  and  discharged  without  costs. 


Equitable  mortgage — Implied  agreement  to  Telea$e  equity  of  redemption — 
Lapse  of  time  against  an  insolvent — Costs  where  fraud  is  charged. 

MoBTaAGB.   Waiver. — An  equitable  mortgagee,  who  has  bought  in  the 
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legal  estate,  is  fifteen  years  in  undisiiirbed  possession  of  the  rents  and  profite: — 
Held,  that  the  lapse  of  time  and  presumed  acquiescence  are  immaterial  as 
against  an  insolvent,  arul  that  he  has  a  right  to  redeem. 

A  general  charge  of  fraud  does  not  affect  the  rule  at  to  payment  of  costs  by 
a  resisting  mortgagee. 

This  was  an  appeal  from  Vice-Chancellor  Stuart.   The  facts  of  the  case  are 

as  follows  : — ■ 

On  the  20th  of  June,  1829,  Lord  Cottenham  demised  certain  premises  to 
Balls  for  ninety-nine  years  at  311.  per  annum.  Balls  becoming  embarrassed 
in  ciroumstances,  deposited  the  lease  with  Kersey,  the  defendant,  for  money 
advanced,  but  no  assignment  took  place  until  Uie  5th  of  December,  1846. 
Balls  then  became  bankrupt,  and  Kersey  entered  on  the  premises.  On  the 
2nd  October,  1835,  Kersey  agreed  to  assign  the  premises  to  Hayward. 
the  plaintiff,  for  ninety-nine  years,  provided  Hayward  rendered  them  fit  for 
habitation  within  three  months;  he  did  not  do  so.  but  the  forfeiture  was  waived. 
In  1844  Hayward,  the  plaintiff,  borrowed  601.  from  one  Goddard,  and  in  July, 
by  a  memorandimi,  authorised  Kersey  to  satisfy  himself  and  Goddard  out  of  the 
premises.  On  the  26th  March,  1845,  the  plaintiff  Hayward,  with  permission  of 
the  defendant,  made  an  underlease  of  a  portion  of  the  premises  to  Hardy  for 
301.  per  annum,  and  an  underlease  of  the  residue  to  Coles  for  612.  per  annum, 
making  altogether  911.  per  annum.  On  the  5th  of  December,  1846,  tiie  delen- 
dant  Kersey  purchased  the  legal  estate  &om  the  assignees  of  Balls.  Hayward 
subsequently  fell  into  difficulties,  and  went  to  Whitecross  Street  Prison,  and 
petitioned  for  a  discharge,  and  Goddard  was  appointed  trade  assignee.  In 
1849  the  defendant  brought  an  ejectment  against  Hayward  and  Goddard  to 
which  Hayward  alone  pleaded.  Atkinson,  the  soUcitor  for  both  Hayward  and 
Goddard,  oame  from  Kersey's  soUcitors  with  a  proposal  that  Goddard  should 
accept  60L  and  that  the  plea  should  be  withdrawn,  which  was  done,  and 
judgment  went  by  default.  For  fifteen  years,  from  the  6th  December,  1849, 
the  defendant  Kersey  enjoyed  undisturbed  possession  of  the  rents  and  piofitt 
of  the  premises.  On  the  14th  of  April,  1864,  the  plaintiff's  debts  were  all  paid, 
and  a  re-vesting  order  issued,  and  ne  was  restored  to  his  rights.  On  the  39th 
of  June,  1864,  the  plaintiff  filed  a  bill  against  Kersey  to  redeem;  and 
Vice-Chancellor  Stuart  held  that  no  release  of  the  equity  of  redemption  had 
been  executed  by  either  Hayward  or  Goddard,  and  his  Honour  reHed  on  the 
13th  paragraph  of  the  plaintiff's  answer  to  show  that  the  defendant  was  still 
equitable  mortgagee,  and  against  this  decision  the  present  appeal  was  brought. 

Malim,  Q.C.,  and  Bristowe,  for  the  appeal. — The  plaintiff  is  barred  by 
lapse  of  time  and  acquiescence :  Burton  v.  Slattery  (5  Bro.  P.  0.  283),  Trvlock 
V.  Robey  (12  Sim.  402),  Heathcote  v.  Paignon  (2  Bro.  C.  0.  175),  Chalmers 
V  Bradley  (1  Jac.  &  W.  63),  Pickering  v.  Lord  Stamford  (2  Ves.  jun.  280), 
Roberts  v.  Tunstall  (4  Hare,  257),  Harcourt  v.  White  (8  W.  R.  715;  28  Beav. 
203).  The  plaintiff  has  charged  fraud,  and  has  not  proved  it.  He  therefore 
ought  to  pay  the  costs:  New  Bruneiuick  and  Canada  Land  Company 
Conybeare  (10  W.  K.  805 ;  9  H.  L.  Gas.  750). 

Bacon,  Q.C.,  and  Angelo  Letois,  contri. 

Molina,  Q.C.,  in  reply. 

Lord  Chelmsford,  G. — ^This  is  clearly  a  case  between  mortgagor  and 
mortgagee.  There  are,  therefore,  two  questions— Furst,  is  the  mortgagor 
entitled  to  redeem;  and,  secondly,  is  he  precluded  from  so  doing  by  any  agree- 
ment with  the  mortgagee.  The  plaintiff's  interest  in  the  premises  arose  in  the 
following  manner.  [His  Lordship  stated  the  facts  as  above.]  His  Honour 
therefore  admitted  the  right  of  the  plaintiff  to  redeem,  unless  the  circumstances 
connected  witii  the  ejectment  were  equivalent  to  an  agreement  to  execute  a 
release  of  the  equity  of  redemption.    Now  where  is  the  agreement  with  the 
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defendant?  The  l«gal  estate  was  in  Kersey,  and  Goddard  assisted  Kersey  in 
obtaining  poesesaion.  (Goddard  appeared  to  have  Uxdced  more  closely  to  his  own 
interest  tluui  to  that  of  the  creditors.  The  premises  were  worth  8001.,  and  there 
was  a  negotiation  on  foot  for  their  sale  at  1,2001.,  while  Goddard's  debt  was  but 
601.  What  was  the  duty  of  Goddard  ?  To  dispose  of  the  equity  of  redemption 
most  advantageously  for  the  creditors.  It  is  quite  clear  that  Goddard  might 
have  bound  the  plaintiff  by  releasing  the  equity  of  redemption,  and  if  he  had 
executed  a  release  the  plaintiff  would  have  been  bound,  but  as  Goddard  executed 
no  release  the  insolvent  is  not  bound.  And  what  is  the  evidence  of  any  agree- 
ment to  execute  a  release?  Mr.  Hartland's  affidavit  declares  that  the 
circumstanoes  relating  to  the  ejectment  were  a  perfectly  bond  fide  arrangement 
that  the  premises  womd  be  delivered  free  of  any  chai^  on  the  part  of  Hayward 
or  Goddud,  and  that  it  was  his  belief  that  there  was  no  release  nor  agreement 
to  release.  Under  these  circumstances  it  appears  that  there  was  no  release  of 
the  equity  of  redemption  to  bind  the  plaintiff,  and  if  so,  the  lapse  of  time  and 
the  alleged  acquiescence  od  the  part  of  Hayward  signify  nothing.  True, 
Goddard  did  not  do  his  duty  as  assignee,  but  what  was  the  acquiescence  on 
the  part  of  Hayward  ?  Hayward  had  no  power  to  enforce  his  rights ;  he  was  not 
a  free  agent;  he  was  completely  in  the  hands  of  his  assignee.  Hayward's  mere 
forbearance  is  quite  immaterial.  Hayward's  right,  therefore,  is  not  taken 
away.  There  was  no  release  and  no  agreement  to  release,  and  consequently 
the  plaintiff  has  a  right  to  redeem.  As  to  the  costs,  the  gen^l  rule  doubtless 
is  &ey  are  to  be  paid  by  the  mortgagor  if  bis  right  to  redeem  be  admitted,  and 
by  a  mortgagee  who  unsuccessfully  resists  the  claims  of  the  morl^agor,  unless 
there  be  fraud  charged  on  the  part  of  the  mortgagor  and  not  estabUsfaed.  In  the 
present  case,  however,  the  charge  of  fraud  appears  to  me  but  a  sort  of  general 
summing-up ;  there  are  no  specific  charges  of  fraud,  and  no  difference  ought  to 
be  made  in  this  case  on  that  account. 

Vary  so  much  of  the  Vice-Chancellor's  decree  as  relates  to  costs,  and 
declare  Hayward  entitled  to  redeem,  and  let  the  defendant  pay  the  costs. 


[lokds  justiobb.] 
June  29,  July  2,  1866. 
CAUSTON  V.  THE  CITY  OFFICES  COMPANY  (LIMITED). 

14  W.  E.  999. 

Demurrer — BiU  to  regirain  action  on  leaaee's  covenant  to  repair. 

C.  wa$  tenant  of  aome  premiaee  under  a  leaae  which  contained  a  covenant 
by  the  lesaee  to  repair,  and  leave  m  repair.  The  reveraion  waa  vested  in  A. 
Before  the  esepiraiion  of  the  leaae  A.  coniracied  to  aeU  the  reversion  to  0.,  the 
owner  of  aome  adjoining  premiaea.  0.,  before  the  expiration  of  O.'a  leaae, 
began  rebuilding  the  adjoining  premtaea,  and  in  ao  doing,  accordir^  to  the 
dUegationa  in  the  biU,  aertoualy  injured  C.'a  premiaea.  After  the  leaae  expired, 
0.  commenced  an  action  in  A.'a  name  againat  C.  upon  the  covenant  to  repair. 
C.  filed  hia  biU  againai  0.  and  A.,  alleging  that  the  want  of  repair  in  the 
premiaea  waa  cauaed  by  the  worka  carried  on  by  0.  on  the  adjoining  premiaea, 
but  thai  he  (C.)  had  no  defence  to  the  action,  becauae  it  was  commenced  in  A.'a 
name,  and  praying  that  0.  might  be  reairaiaed  from  proaecuUng  ih0  action. 

A  demurrer  for  want  of  equity  io  ihia  hW,  was  overruled. 

The  plaintiff  in  this  case  was  lessee  of  some  premises  in  Nag's  Head  Court, 
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Gracecburch  Street,  under  a  leaBe  which  expired  25th  March,  1866.  The 
reversion  in  fee  was  vested  in  two  persons  named  Appleton.  The  lease 
contained  a  covenant  to  repair,  and  leave  in  repair,  the  premises.  In  the  year 
1865,  the  defendants,  the  company,  entered  into  an  agreement  with  the 
Applet(ms  for  the  purchase  of  the  reversion.  They  also  purchased  some  adjoin- 
ing property,  and  intended  to  erect  large  buildrngs  on  both  properties.  In 
November,  1865,  they  commenced  their  works  on  the  adjoining  property,  and, 
according  to  the  allegations  in  the  bill,  they,  in  the  course  of  their  works, 
seriously  injured  the  piaintifF's  premises,  and  also  his  Btock-in -trade.  The 
plaintiff  demanded  compensation,  which  was  refused  by  the  company,  and 
ultimately  the  plaintiff  commenced  an  action  against  the  company  for  damages, 
subsequently,  on  the  28th  March,  1866,  the  company  commenced  an  action 
against  the  plaintiff,  in  the  name  of  Appletons,  for  alleged  breaohea  of  the 
covenant  to  repair,  and  leave  in  repair.  The  bill  alleged  that  the  dilapidations 
in  the  premises  were  occasioned  by  the  works  carried  on  by  the  company  upon 
the  adjoining  premises,  and  that  the  names  of  the  Appletons  being  used  in  the 
action,  because  the  legal  estate  in  the  premises  was  still  vested  in  them, 
the  plaintiff  in  this  suit  had  no  defence  to  the  action  at  law. 

The  bill  prayed  an  injunction  to  restrain  the  company  from  proceeding  with 
the  action,  and  to  restrain  the  Appletons  from  allowing  their  names  to  be  used, 
the  plaintiff  offering  to  pay  such  compensation  as  the  Court  might  think  fit  in 
respect  of  any  want  of  repair  of  the  premises  not  caused  by  the  company.  To 
this  bill  the  defendants  demiured  for  want  of  equity.  The  demiurer  was 
allowed  by  Vice-Chancellw  Stuart,  and  from  this  decision  the  plaintiff  now 
appealed. 

Molina,  Q.C.,  and  Dickinson,  for  the  plaintiff. 

Bacon,  Q.C.,  and  O.  Druce,  for  the  defendants,  contended  that  this  was 
a  case  of  cross-actions,  and  that  all  the  questions  at  issue  between  the  parties 
could  be  settled  at  law. 

Malina,  Q.C.,  in  reply. — The  actions  cannot  be  cross-actions  as  the  parties 
to  them  are  different. 

Knight  Bruce,  L.J.,  aaid  that  the  bill  alleged  a  wrong  done  by  the 
defendants,  and  a  title  such  that  the  merits  of  the  case  coiild  not  be  raised  in 
a  court  of  law.  There  might  be  some  circuitous  mode  of  redress  there,  but  if 
this  Court  saw  a  substantial  ground  for  its  interference  it  would  interfere.  Such 
a  case  was  in  truth  admitted  here,  and  with  deference  to  the  Vioe-Chanoellor, 
he  thought  that  the  demurrer  must  be  overruled. 

Turner,  L.J.,  said  that  he  had  some  doubt,  but  he  submitted  his  opinion  to 
that  of  his  learned  brother.  The  Court  would  be  able  to  do  complete  justice 
upon  the  merits  of  the  case  when  they  came  before  it. 


[lords  justices.] 
July  24,  25,  1866. 

THE  CBEWER  AND  WHEAL  ABBAHAM  UNITED  MINING  COMPANY 

(LIMITED)  V.  WILLYAMS. 

14  W.  B.  1008. 

See,  Notional  Bank  of  Australasia  v.  United  Hand-in-kand  (ft  Band  of  Hope  Co., 
[1879]  E.  B.  A. ;  48  L.  J.  P.C.  50 ;  4  App.  Cas.  391 ;  40  L.  T.  697 ;  27  W.  R. 
889  (P.C). 

Mortgage  hy  dtreotors  of  a  joint-stock  company — ArticUa  of  aasodaiion — 
Ultra  vires. 

CoHPANY. — Where  the  artidleB  of  tusooiaUon  of  a  company  empowered  ike 
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iitecton  to  raite  any  sum  or  «ufn$  of  money  by  mortgage  or  choree  upon  aU  or 
any  of  the  company 'e  estate  or  effects,  a  mortgage  mad«  hy  the  direotors  to 
secure  past  and  future  advances  by  a  banfcsr  to  the  contractor  of  the  company , 
UKU  set  aside  at  the  instance  of  the  company  as  ultra  vires. 

This  was  an  appeal  from  a  decision  of  the  Master  of  the  Bolls  (reported 
14  W.  R.  444  [35  Beav.  868  ;  55  E.  B.  982])  dismissing  a  biU  filed  b?  the 
oompany  for  the  purpcwe  of  setting  aside  a  mortgage  made  by  the  directors,  in 
the  name  of  the  oompany,  of  all  the  property  of  the  oompany,  to  secure  to  the 
defendants,  who  were  bankers,  moneys  advanced,  and  to  be  advanoed,  by  them 
to  the  oontraotor  of  the  company,  to  enable  him  to  carry  out  his  contract  with 
the  oompany. 

The  facts  of  the  case  are  sufficiently  stated  in  the  former  report. 
Jeasel,  Q.C.,  and  Prendergast,  for  the  appellants,  the  company. 
Baggallay,  Q.C.,  and  RoweUffe,  for  the  defendants. 
Jessel,  Q.C.,  in  reply. 

Knioht  Brdgb,  L.J.,  said  that  the  bill  seemed  to  have  been  dismissed 
under  a  misapprehenBion,  and  the  dismissal  oould  not  stand. 

TuKNBRf  L.J.,  said  that  there  must  be  a  declaration  that  the  mortgage  was 
mvalid  so  lex  as  it  made  the  property  of  the  company  a  security  for  debts  due 
by  the  contractor  to  the  defendants.  So  far  as  it  secured  moneys  due  by  the 
onnpany,  and  so  far  as  it  was  a  mortgage  by  the  contractor  himself,  it  would 
not  be  interfered  with  by  this  declara^on. 


[lords  justices.] 

July  25,  1866. 

DOWLING  V.  DOWLING. 

14  W.  R.  1003;  L.  R.  1  Oh.  612;  15  L.  T.  152;  12  Jur.  N.S.  720:  reversing, 
14  W.  R.  47;  L.  R.  1  Eq.  442;  18  L.  T.  558;  11  Jur.  N.S.  1088  (V.C.). 

Distinguished,  Cross  v.  Maltby,  1875,  L.  R.  20  Eq.  878;  38  L.  T.  300;  28  W  B. 
868  (V.C.).    Applied,  In  re  Smaling,  1877,  37  L.  T.  392  ;  26  W.  R.  281  (V.C.). 

Witt — Construction — Qift  to  children  by  implication. 

Well. — A  testator  gave  the  residue  of  his  estate  to  trustees,  "  the  interest 
therefrom  to  be  divided  half-yearly  between  my  four  sons  above  named,  and 
at  the  decease  of  either  wiihout  lawful  issue,  such  share  to  revert  to  the 
remainder  then  living,  or  their  child  or  children  ": — Held,  {reversing  Stuart, 
V.C),  that  the  sons  took  absolute  interests,  subject  to  be  divested  in  the  event 
of  their  dying  without  issue. 

This  was  an  appeal  from  a  decision  of  Vice-Chancellor  Stuart  (reported 
14  W.  B.  47)  that  the  sons  of  the  testator  in  the  cause  tooli  only  lite  interests 
in  the  residue  of  the  estate,  with  remainder  by  implication  to  their  re^ective 
children.  The  facts  of  the  case  sufficiently  appear  trcm  the  report  of  the 
hearing  before  bis  Honour. 

Malins,  Q-C,  and  Cracknall,  for  the  appeal. 

Bacon,  Q.C.,  and  Aitkin,  eontrh. 

B.  R.  A.  [1866]— VOL.  3  90 


Digitized  by 


Google 


3074 


JBNNER  V.  MORRIS. 


Knight  Brcce,  L.J. — We  have  both  made  up  our  minds  as  to  the  true 
oonstruction  of  this  will.  The  lour  sonB  take  absolute  interests,  subject  to  their 
being  divested  in  the  event  of  their  dying  without  leaving  issue.  It  is 
unnecessary,  at  the  present  stage,  to  go  beyond  that. 

Turner,  L.J. — I  am  of  the  same  opimon.  The  gijEt  to  the  sons  is  a  limited 
gift,  but  not  expressly  a  gift  for  life.  The  expression  is,  '*  the  interest  to  be 
divided  between  my  four  sons,  and  at  the  decease  of  either  without  lawful  issue, 
such  share  to  revert  the  remainder, ' '  which  seems  to  assume  that  tha  share  of 

each  was  considered  by  the  testator  to  be  vested  in  the  original  person  to  whom 
he  had  given  it.  There  is,  therefore,  in  my  opinion,  an  absolute  gift  to  the 
sons;  but  this  absolute  gift  is  subject  to  this:  that  upon  the  death  of  either  of 
them  without  issue,  the  share  is  to  revert  to  the  remainder  then  living,  or  their 
child  or  children.  I  do  not  know  whether  I  am  right  as  to  this,  but  it  appears 
to  me,  upon  the  true  oonstruction  of  the  will,  that  the  children,  are  not  to 
take  any  interest  as  against  their  parents.  If  the  parents  are  out  of  the  way, 
then  the  children  are  to  take  in  the  place  of  the  parents ;  but  so  long  as  there 
are  parents,  their  children  are  to  take  nothing.  This  agrees  with  the  view 
that  the  sons  take  absolutely;  but  this  absolute  gift  is  not  cut  down  in  favour  of 
the  children,  because  they  take  nothing  as  against  their  parents.  I  do  not 
know  that  we  differ  from  the  learned  Vice -Chancellor  as  to  the  rule  of  construc- 
tion applicable  to  this  case,  but  he  has  drawn  an  inference  in  favour  of  the 
children  from  the  fact  of  the  gift  over  being  to  the  surviving  sons  or  their 
children ;  but  as  the  gift  over  to  the  children  of  the  other  sons  was  not  such  as 
to  interfere  with  the  gift  of  the  parents,  except  in  the  event  of  the  parents  being 
out  of  the  way,  no  mference  can  be  drawn  in  favour  of  the  children  of  a  son 
dying,  leaving  children,  as  against  their  parent.  The  case  of  Ex  parte  Bogert 
(2  Mad.  449),  which  has  been  so  often  commented  upon,  does  not  govern  the 
present  case.  The  mere  fact  of  giving  over  property,  in  case  of  dying  without 
issue,  does  not  show  an  intention  to  give  to  children  as  against  the  parent. 
The  testator  might  well  suppose  that  the  children  would  be  sufiBoiently  provided 
for  from  other  sources,  or  that  the  parent  would  himself  be  able  by  means  of 
the  gift  to  provide  for  the  children.  The  result  is,  that,  in  our  opinion,  each  of 
the  four  sons  take  absolute  interests,  subject  to  their  being  divested  in  the  event 
of  any  of  them  dying  without  issue,  leaving  it  undetermined  how  the  shares  will 
.devolve  in  that  event. 


Discussed,  Leatkes  v.  Leathes.  [1877]  B.  R.  A.;46L.  J.  Oh.  &02;6Ch.  D.221; 

86  L.  T.  646;  25  W.  R.  492  (M.R.). 

Title  deeds — Delivery  out  of  court  to  legal  tenant  for  life. 

Deed  and  Bond. — Circumatanaea  may  he  such  as  to  diseniitU  a  legal  tenant 
for  life  {subjeoi  to  terms)  from  having  the  title  deeds  of  the  property,  of  which 
he  is  so  tenant,  delivered  out  of  court  to  him. 

This  suit  was  instituted  by  one  of  the  persons  entitled  to  a  portion  charged 
upon  certain  real  estates,  of  which  Sir  J.  A.  Morris,  one  of  the  defendants,  was 
legal  tenant  for  life,  for  the  purpose  of  having  his  portion  and  the  other  portions 
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raised  by  mortgage.  Sir  J.  A.  Morris's  life  estate  was  subject  to  a  term  vested 
in  trustees  to  raise  the  portions  In  question,  there  being  also  a  prior  term  for 
other  purposes.  The  title  deeds  were  brought  into  court  for  the  purposes  of 
the  suit,  and  the  money  having  been  raised  by  mortgage,  Sir  J.  A.  Morris  applied 
before  Vice-ChanoeUor  Eindersley  to  have  the  deeds  delivered  out  to  him,  on 
the  ground  that  the  suit  was  now  at  an  end.  The  mortgagees  resisted  this 
application,  and  the  Vice-Chancellor  refused  it.  It  appeared  that  on  on^ 
occasion,  before  the  deeds  had  been  deposited,  Sir  J.  A.  Morris  had  taken  a 
large  number  of  them  with  him  to  Paris,  and  this  was  urged  as  a  reason  why 
they  oould  not  be  safely  handed  over  to  him.  Sir  J.  A.  Morris  now  appealed 
from  the  Vice-Chancelk>r's  order. 

Baily,  Q.C.,  and  A.  8mHh,  for  the  appeal. — ^Mortgagees  of  a  term,  even 
from  an  owner  in  fee,  have  no  right  to  the  deeds  in  the  absence  of  special  stipu- 
lation, and  the  case  is  still  stronger  when  the  mortgage  is  only  made  by  trustees 
of  a  term.  The  legal  tenant  for  life  has  a  strict  right  to  the  deeds,  the  purposes 
of  the  suit,  which  in  no  way  affected  the  inheritance,  being  at  an  end.  They 
cited  Harper  v.  Faulder  (4  Mad.  129);  Wiseman  V.  Weatland  (1  Y.  &  J.  117); 
Plunkett  V.  Lewis  (6  Ha.  66). 

W.  W.  Karslake,  for  the  mortgagees,  relied  upon  the  conduct  of  Sir  J.  A. 
Alorris  as  disentitling  him  to  have  the  deeds  placed  in  his  custody,  and  also 
stated  that  the  original  contract  with  the  mortgagees,  which  was  settled  by  the 
Vice- Chancellor  personally  in  chambers,  provided  that  the  mortgagee  should 
have  the  deeds,  although  this  arrangement  was  opposed  by  the  solicitors  of 
Sir  J.  A.  Morris.  He  also  contended  that  it  is  the  practice  of  the  Court  to 
retain  deeds  in  court  when  a  stranger  is  interested  in  them,  and  oited  Webb  v. 
Webb  (1  Dick.  298);  Hicks  v.  Hicks  (2  Dick.  650);  Brigstooke  v.  Mansel 
(3  Mad.  47);  Hotham  v.  Somerville  (5  Beav.  360). 

Baily,  Q.C.,  in  reply,  contended  that  the  mortgage  deed  contained  no 
provision  as  to  t^e  title  deeds. 

Knight  Bruce,  L.J.,  said  that  he  could  not,  without  the  consent  of  the 
mortgagees,  agree  in  ordering  the  deeds  to  be  delivered  to  Sir  J.  A.  Morris, 
after  the  way  in  which  he  had  formerly  dealt  with  them.  He  concurred  in  the 
view  of  the  Vice-Chancellor. 

Turner,  L.J.,  said  that  he  should  have  thought  that  an  order  might  have 
been  made  for  delivery  of  the  deeds  to  Sir  J.  A.  Morris  upon  his  giving  security, 
to  be  approved  by  the  judge  in  chambers,  for  their  safe  custody,  and  for  titeir 
production  to  the  mortgagees,  and  for  their  being  brought  back  if,  and  when, 
required  by  the  Court. 

W.  W.  Karslake  then,  on  behalf  of  the  mortgagees,  consented  to  an  order 
in  the  terms  suggested  by  Turner,  L.J.,  and  the  order  was  accordingly  so  made. 


EoMiLLY,  M.R.,  July  80,  1866. 
Be  THE  BISHOPS  WALTHAM  RAILWAY  COMPANY. 
14  W.  K.  1008:  on  appeal,  [1867]  E.  R.  A.;  16  W.  R.  96;  L.  R.  2  Ch. 

382  (L.  JJ.). 

Railtcay  company  and  execution  creditor — Order  for  sale — ^27  4  28  Viot,  c. 


Execution. — An  order  will  be  made  for  the  sale  of  lands  of  a  railway 
company  under  an  elegit  as  a  debtor  within  the  meaning  of  section  4  o/  27  i£  28 


112.  8.  4. 
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BOTD  V.  FAWLE. 


ThU  was  an  application  to  have  the  property  oi  the  Bishops  Waltham 
Bailway  Company  sold  to  pay  a  judgment  debt. 

An  action  had  been  brought  against  the  company  to  recover  a  debt  of 
2,3891.    Judgment  was  obtained,  and  a  writ  of  elegit  issued,  and  was  returned 

nulla  bona. 

The  judgment  debtor  now  applied  for  an  order  under  27  &  28  Vict.  c.  113, 
B.  4,  to  have  the  property  of  the  railway  company  sold  for  a  payment  of 


Selwyn,  Q.C.,  and  Ckapman  Barber,  for  the  petitioner.  This  case  is 
similar  to  The  HuU  and  Hornsea  Railway  Company  (2  L.  B.  Eq.  262).  A  writ 
of  elegit  is  now  required  to  make  a  judgment  effectual. 

Fitzhugk  for  the  railway  company. 

Lord  Bohilly,  M.B. — ^The  petitioner  is  entitled  to  the  same  order  as  in 
the  case  of  The  HuU  and  Hornsea  HaSxuay  Company.  Even  if  the  effect  of 
the  order  is  to  put  an  end  to  a  railway  company  which  cannot  pay  its  eiqmnses, 
it  will  not  be  much  to  be  regretted. 


Copyholds — Disentailing  deed — Enrolment — 8  A  4  WiU.  4,  o.  74. 

Copyhold. — An  indorsement  by  the  steward  of  the  manor  on  a  duen- 
tailing  deed,  that  the  same  was  produced  before  him  at  his  residence,  i$  not 

a  sufficient  enrolment  within  the  statute. 

On  the  9th  February,  1861,  P.  H.  Clutterbuck,  being  legal  tenant  in  tail 
of  certain  freehold  hereditaments  in  Hertfordshire,  and  equitable  tenant  in 
tail  of  certain  copyholds  held  of  the  manor  of  Croxley,  in  the  same  county, 
executed  a  disentailing  deed  of  the  property  of  both  tenures.  The  deed  was 
allowed  to  remain  unenrolled  until  the  last  day  of  the  six  months  within 
which  the  8  &  4  Will.  4,  c.  74  requires  such  a  deed  to  be  enrolled  in  chancery, 
and  on  the  court  rolls  of  the  manor. 

On  that  day  the  steward  of  the  manor  was  waited  on  at  his  private 
residence  in  London,  and  the  parties,  being  unable  to  leave  the  deed  with 
him,  on  account  of  losing  the  opportunity  of  enrolling  it  in  chancery,  procured 
his  indorsement  as  follows: — "This  deed  was  produced  before  me,  at  my 
residence,  on  the  9th  of  August,  1861,  and  was  then  withdrawn  to  be,  as  I 
was  told,  enrolled  in  chancery." 

No  actual  entry  was  made  on  the  court  rolls. 

The  question  now  raised  was  whether  the  deed  operated  to  bar  the  entail 
as  to  the  copyholds  therein  comprised. 

Bacon,  Q.C.,  and  Roberts,  argued  that  the  indorsement  was  suffici^t. 
Greene,  Q.C.,  and  Bristowe,  for  the  tenant  in  tail,  were  not  called  upon. 
Horton  Smith  for  trustees. 

Stuart,  V.C. — It  is  decided  by  authority  that  under  the  statute,  unless 
the  deed  be  enrolled  within  six  months,  it  is  void.  This  is  the  case  here,  and 
the  distinction  attempted  to  be  made  here  is  unavailing. 

Declare  that  the  copyhold  property  is  not  affected  by  the  disentailing 
deed,  but  that  it  goes  to  customary  heir.   Coats  must  be  costs  in  the  cause. 


the  debt. 


Stuakt,  V.C,  July  11,  1866. 
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Wood,  V.C.,  June  30,  1866. 


In  re  WEST  SURREY  TANNING  COMPANY  (LIMITED). 
14  W.  R.  1009;  L.  R.  2  Eq.  737. 


Distinguished,  In  re  Suburban  Hotel  Company,  [1867]  E.  R.  A. ;  36  L.  J.  Ch. 
710;  L.  R.  2  Ch.  737;  17  L.  T.  22;  15  W.  R.  1096  (L.  J.}.  Discussed, 
In  re  Gold  Company,  [1879]  E.  R.  A.;  48  L.  J.  Ch.  281;  11  Ch.  D.  701; 
40L.  T.  5;  27  W.  B.  841  (C.  A.).  Distinguished,  In  re  BrinBrnead  A  Son*, 
[1897]  E.  R.  A.;  66  L.  J,  Ch.  85;  [1897]  1  Ch.  46  (Ch.  D.):  affirmed. 
[1897]  E.  E.  A. ;  66  L.  J.  Ch.  290;  [1897]  1  Ch.  406  ;  76  L.  T.  100  (0.  A.). 
Discussed,  In  re  National  Company  for  Distribution  of  Electricity  by 
Secondary  Generators,  [1902]  E.  R.  A.;  71  L.  J.  Ch.  702;  [1902]  2  Ch.  34; 
87  L.  T.  6  (C.  A,). 

Limited  company — Overwhelming  influence — Compulsory  winding-up. 

Company.  M. — Where  investigation  of  the  affairs  of  the  company  about 
to  be  voluntarily  wound  up  seems  proper,  and  there  is  an  overwhelming 
influence  on  the  part  of  a  single  shareholder,  the  Court  will,  on  the  petition 
of  a  shareholder  having  a  substantial  interest  in  the  company,  order  a 


This  was  a  shareholder's  petition  for  the  winding-up  of  the  above 
company.    The  facts  were  substantially  as  follows :  — 

The  company  was  incorporated  in  April,  1863,  for  the  purpose  of  acquiring 
a  certain  tannery,  and  the  stoclc-in -trade  and  goodwill  thereof,  extending  the 
tannery  if  necessary,  and  carrying  on  the  trade  of  tanning  in  all  its  branches. 
The  ostensible  vendor  of  the  tannery  was  one  W.  A.  Page;  and  the  prospectus 
dwelt  much  on  the  favourable  terms  on  which  Page  had  consented  to  sell  it, 
viz.,  the  allotment  to  him  of  shares  in  the  company  to  the  extent  of  6,0001., 
and  on  the  fact  that  he  had  consented  to  become  the  manager  of  the  works. 

Amongst  the  names  of  the  first  directors  of  the  company  was  that  of  a 
Ifr.  Van  Zeller.  The  petitioner,  one  Colonel  Todd,  knowing  something  of 
Van  Zeller,  and  induced  also  by  the  terms  of  the  prospectus,  applied  for  and 
obtained  100  shares.  Afterwards  he  obtained  1,200  more,  and  ultimately 
became  one  of  the  directors  of  the  company. 

The  petition  stated  that  the  petitioner  had  recently  discovered  that 
Van  Zeller,  who  now  held  10,475  shares  out  of  the  total  number  subscribed 
for  of  12,805,  was,  at  the  date  of  the  incorporation  of  the  company,  and  for 
two  years  before  that  date  had  been,  the  real  owner  of  the  tannery ;  that  Page 
was  his  manager  at  a  fixed  salary;  and  that  the  shares  nominally  allotted  to 
Page  were  in  fact,  and  always  had  been,  the  property  of  Van  Zeller.  The 
petition  also  contained,  amongst  other  charges  against  Van  Zeller,  a  chaise 
of  having  persuaded  the  board,  while  the  petitioner  was  ignorant  of  the  true 
state  of  a^airs,  to  cancel  a  large  number  of  the  shares  allotted  to  Page,  on 
the  ground  that  Van  Zeller  had  accepted  them  as  a  security  for  a  debt  owing 
to  him  from  Page,  and  that  it  was  a  very  hard  case  that  his  security  should 
turn  out  a  risk  and  nothing  more.  The  petitioner  further  stated  that  at  a 
meeting  of  the  company,  held  on  7th  May,  1866,  it  was  resolved  that  the 
company  should  be  wound  up  volmitarily,  and  that  one  Derbyshire  (stated  to 
have  been  a  joint-promoter  with  Van  Zeller  of  the  company)  should  be 
appointed  sole  liquidator.  The  petitioner  objected  to  this  resolution,  which 
had  not  been  confirmed  by  any  subsequent  meeting,  and,  under  the  circum- 
stances, asked  that  the  Court  would  order  a  compulsory  winding-up. 

Van  Zeller,  in  his  affidavit,  denied  that,  at  the  date  of  the  incorporation 
of  the  company,  and  for  two  years  previously,  he  was  owner  of  the  tanneir; 
he  stated  that  Page  was  in  fact  the  owner  as  lessee  of  the  tannery,  and  we 
absolute  owner  of  the  goodwill;  and  that  the  shares  alotted  to  Page  were 


compulsory  winding-up. 
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bona  jide  so  allotted.  On  the  other  hand  he  stated  that  for  two  years 
previously  to  the  incorporation  of  the  company  the  business  of  ihe  tannery 
was,  in  fact,  carried  on  by  Page  at  a  yearly  salary  for  his  (Van  Zeller's) 
benefit,  and  at  his  expense.  He  also  said  that  his  statement  of  Page's  having 
handed  him  the  shares  as  a  security  was  true.  His  affidavit,  after  setting 
forth  a  list  of  shareholders  whereby  it  appeared  that  out  of  12,805  shares 
subscribed  for,  after  deducting  his  own,  the  petitioner's,  and  500  other  shares 
held  jointly  by  himself  and  the  petitioner  in  trust  for  the  conxpany,  only 
480  shares  remained,  concluded  with  the  statement  that  he  and  all  the  other 
shareholders  except  the  petitioner  objected  to  a  compulsory  winding-up. 

Cottrell  for  the  petitioner. 

Dickinson  (Bolt,  Q.C.,  with  him)  for  Van  Zeller  and  others. 

Wood,  V.G.,  said  that  it  could  not  be  contended  that  the  matters  stated 
in  the  petition,  and  attempted  to  be  explained  by  Van  Zeller's  affidavit  required 
no  investigation,  or  that  Mr.  Van  Zeller  had  not  an  overwhelming  influence 
in  the  company.  The  petitioner  had  a  very  substantial  interest  in  the 
company ;  but  even  if  all  the  other  shareholders  except  Mr.  Van  Zeller  were 
with  him  he  could  not  stand  against  Mr.  Van  Zeller's  wishes.  He  thought 
it  right  therefore  that  the  usual  order  for  a  compulsory  winding-up  should 
be  made. 


Wood,  V.C,  July  2,  1866. 

In  re  PENINSULAR,  WEST  INDIES,  AND  SOUTHERN  BANK 

(LIMITED). 

AUSTIN'S  CASE. 

14  W.  R.  1010;  L.  R.  2  Eq.  485;  16  L.  T.  140. 

Distingiushed,  In  re  Great  Oceanic  Telegraph  Company;  Harward's  case, 
[1872]  E.  R.  A.;  41  L.  J.  Ch.  288;  L.  R.  18  Eq.  80;  25  L.  T.  690  (V.C). 
Discussed,  In  re  Preekold  and  Oensral  InveBiment  Company;  Qreen't  eaae, 
[1874]  E.  R.  A.;  43  L.  J.  Ch.  629;  L.  R.  18  Eq.  428  ;  80  L.  T.  672; 
22  W.  R.  791  (V.C).  See  In  re  Columbia  Chemical  Factory,  Manure  and 
Phosphate  Works,  [1884]  E.  R.  A.;  58  L.  J,  Ch.  848  ;  25  Ch.  D.  283; 
49  L.  T.  479;  32  W.  R.  234  (C.  A.). 

Winding-up — Alleged  director — Contributory  in  respect  of  qualification 
shares — Costs. 

Company.  M. — A.  was  invited  to  become  a  director  of  a  company  by  a 
letter  informing  him  what  the  qualification  was.  He  said  that  he  must  first 
be  satisfied  on  certain  points,  and  went  to  the  company's  office  to  make 
inquiries.  While  there  he  attended  a  meeting  of  the  board,  and  joined  with 
a  director  in  signing  a  cheque.  He  did  not,  however,  sign  the  attendance- 
book,  nor  was  his  name  entered  in  the  minuie-book.  His  inquiries  proving 
unsatisfactory,  he  determined  not  to  join  the  company.  Shortly  after  His 
attendance  at  the  meeting  he  received  a  letter  of  allotment  of  the  qualification 
shares  from  the  secretary,  and  his  name  was  registered  as  a  shareholder. 
Immediately  on  his  receipt  of  the  letter  of  allotment  he  returned  it  to  the 
secretary,  at  the  same  time  stating  that  he  could  not  become  a  director.  The 
secretary  in  reply  said  that  his  "  resignation  "  had  been  accepted  by  the 
directors.   He  was  never  told  that  his  name  was  on  the  register.  Subsequenihf 
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kit  name  appeared,  without  protest,  in  the  printed  prospectue  as  thai  of  a 
director. 

On  hig  application,  during  the  winding  up  of  the  company,  his  name  was 
struck  off  the  register,  but  no  costs  were  aUowed  to  him. 

This  was  an  adjourned  sucomons.  The  summons  had  been  taken  out  by 
a  Mr.  Austin  for  the  removal  of  his  name  from  the  list  of  contributori^s  of  the 
above-named  company.  The  company  was  now  in  course  of  being  wound-up* 
and  the  application  was  opposed  by  the  official  liquidator. 

The  necessary  facts  were  as  follows : — 

On  the  28rd  July,  1864,  soon  after  the  establishment  of  the  company. 
Sir  Edwin  Pearson,  one  of  the  first  directors,  wrote  a  letter  to  Mr.  Austin, 
of  which  the  following  is  the  material  part:  — 

"  I  have  been  vei^  anxious  to  see  you  about  the  new  Southern  Bank, 
of  which  I  spoke  to  you  some  time  back,  being  desirous  to  obtain  a  seat  for 
you  on  the  board.  I  have  done  so  if  you  would  like  to  accept  it.  The  qualifi- 
cati(m  is  nominal — ten  shares  only,  on  which  it  is  proposed  to  call  up  only 
10  per  cent.,  which  I  have  arranged  shall  be  paid  for  you.  If  I  hear  nothing 
to  the  contrary  from  you  by  return  of  post  I  shall  take  it  as  an  acceptance  (a 
the  seat  which  I  have  much  pleasure  in  offering  to  you." 

No  written  answer  was  returned  to  this  letter,  but  shortly  after  its 
receipt  Mr.  Austin  met  Sir  Edwin  Pearson  at  Eastbourne,  and  had  a  conversa- 
tion with  him,  in  which  he  asked  him  whether  a  certain  portion  of  the  capital 
had  been  subscribed  for  by  responsible  persons.  Pearson  said  that  he  was 
not  sure  whether  such  portion  had  been  so  subscribed  for  or  not ;  and  thereupon 
Austin  said  that  before  joining  the  company  he  must  be  satisfied  on  this  pomt. 

On  the  12th  September,  1864,  Austin  went  to  the  offices  of  the  company 
tor  ike  purpose,  as  he  said,  of  examining  into  the  point  on  whicdi  he  required 
satisfaction.  The  result  of  his  inquiries  was  unsatisfactory;  but,  notwith- 
standing this,  while  at  the  office,  he  attended  a  meeting  of  the  board,  and 
joined  with  a  director  in  signing  a  cheque  for  5001.  He  did  not,  however, 
enter  his  name  in  "  the  attendance  book,"  nor  was  his  name  inserted  in 
"  tiie  minute  book."  Nor  did  he  then,  or  at  any  time  afterwards,  do  any 
other  act  as  an  officer  or  member  of  the  company.  His  name,  however, 
subsequently  appeared,  without  protest,  among  the  names  of  the  directors  in 
the  printed  prospectus. 

On  the  16th  September,  1864,  Austin  received  from  the  company's 
secretary  a  letter  of  allotment  of  the  directors'  qualification  of  ten  shares. 
He  at  once  returned  the  letter  of  allotment  in  a  letter  in  which  he  stated 
that  he  was  unable  to  become  a  director,  as  he  was  not  satisfied  with  the 
result  of  the  inquiries  he  had  made.  The  secretary  wrote  a  reply  to  the 
last-mentioned  letter,  in  which  he  merely  said  that  the  directors  had  received 
bis  "  resignation  "  with  regret,  but  did  not  say  anything  about  the 
qualification. 

In  the  register  of  the  company,  under  the  date  of  16th  August,  1864, 
Austin's  name  appeared  as  a  shareholder;  but  he  was  never  informed  that 
his  name  had  been  so  registered. 

Qiffard,  Q.C.,  and  Dickinson,  for  the  applicant,  relied  on  Re  National 
Assurance,  tftc,  Association,  Marquis  of  Abercom's  case  (10  W.  R.  461,  548). 
That  case  had  decided  that  a  man  could  not  be  made  a  director  on  merely 
equitable  grounds.  Here  the  allotment  was  perfectly  gratuitous,  and  rejected 
as  soon  as  made.  Suppose  the  shares  were  now  valuable,  could  the  applicant 
insist  on  having  them  on  the  mere  ground  of  his  having  once  signed  a  cheque 
as  a  director?    Clearly  not. 

Cottrell,  for  the  official  Uquidator. — The  applicant  knew  the  qualification 
for  a  director,  and  must  have  known  that  he  was  on  the  register.  He  should 
therefore  have  seen  that  it  was  rectified. 
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Wood,  V.G.,  said  that  tbis  was  a  difficult  case,  but,  on  the  whole,  he 
was  of  opinion  that  the  applicant's  name  should  be  struck  out  of  the  register. 
Of  course  a  man  could  not  be  bound  by  receiving  a  letter  telling  him  that 
if  he  did  not  refuse  an  offer  of  a  seat  at  the  board  by  return  of  post  he  would 
be  assumed  to  have  accepted  it,  and  would  be  registered  for  the  qualification 
shares.  Certainly  the  applicant  had  taken  a  strong  step  in  signing  the  cheque ; 
but,  on  the  other  hand,  the  moment  he  received  the  letter  of  allotment  he 
returned  it,  and  declined  in  eflfect  to  have  anything  to  do  with  the  company. 
The  applicant  treated  the  matter  as  perfectly  open  up  to  that  time,  and  no 
doubt  he  had  a  right  so  to  treat  it.  The  secretary's  letter  did  not,  indeed, 
acknowledge  the  return  of  the  shares,  but  only  what  he  called  "  the  resigna- 
tion "  of  the  directorship.  The  applicant,  however,  would  naturally  look  upon 
the  thing  as  a  whole,  and  consider  that  the  acceptance  of  his  refusal  to 
become  a  director  invdved  the  acceptanoe  of  his  refusal  to  take  the  qualifica* 
tion.  His  name,  therefore,  would  be  struck  off  the  register,  but  regwd  being 
had  to  the  signing  of  the  cheque,  no  costs  would  be  allowed  to  him.  The 
official  liquidator's  costs  would  come  out  of  the  estate. 


Wood,  V.O.,  July  4,  6,  1866. 
POBCHER  V.  WILSON. 
14  W.  R.  1011. 

"Referred  to,  Buckley  v.  Buckley,  1887,  19  L.  R.  Jr.  544  (M.R.);  In  re  Smith, 
[1899]  E.  R.  A.;  68  L.  J.  Ch.  333;  [1899]  1  Ch.  366  ;  80  L.  T.  113; 
47  W.  R.  223  (Ch.  D.). 

Mortgaged  estate  devised — Pecuniary  legatees  and  annuitants — Marshal- 
ling since  Locke  King's  Act. 

Executor  and  Administrator. — Where  the  mortgage  debts  of  a  testator 
are  primarily  payable  out  of  his  personal  estate,  the  devisees  of  a  mortgaged 

estate  are  not  entitled  to  have  the  mortgage  debt  satisfied  out  of  the  personal 
estate  until  the  pecuniary  and  specific  legatees  and  annuitants  are  satisfied; 
the  pecuniary  legatees  and  annuitants  being  entitled  to  have  the  assets 
marshalled,  so  that  any  payment  in  respect  of  the  mortgage  debt  out  of  the 
personal  estate  would  have  to  be  recouped  by  the  mortgaged  estate. 

This  cause,  which  was  an  ordinary  administration  suit,  came  on  now  by 
way  of  further  consideration. 

Charles  Porcher,  the  testator  in  the  cause,  by  his  will,  dated  October  12th, 
1860,  devised  all  his  freeholds  to  the  use  of  the  plaintiff,  his  wife,  for  life, 
with  remainder  to  such  uses  as  she  should  appoint,  and  in  default  of  appoint- 
ment to  the  uses  therein  declared.  He  then  devised  his  copyholds  and 
leaseholds  to  uses  corresponding  as  nearly  as  might  be  with  the  uses  of  the 
freeholds.  He  then  bequeathed  certain  pecuniary  legacies  and  a  specific 
legacy  of  14,9301.  IQs.  IQd.  Reduced  8  per  Cent.  Annuities.  He  then  gave 
and  bequeathed  all  money,  securities  for  money,  arrears  of  rent,  goods, 
chattels,  credits,  and  personal  estate,  of  or  to  which  he  should  at  his  death 
be  possessed  or  entitled,  or  of  which  he  should  at  his  death  have  power 
to  dispose  by  will,  except  chattels  real  included  in  the  devise  therein- 
before contained  of  real  estate,  and  except  what  else  he  otherwise  disposed 
of  by  that  his  will,  or  any  codicil  thereto,  unto  trustees  upon  trust  to  call 
in,  sell,  and  convert  into  money  such  part  thereof  as  should  not  consist 


Digitized  by 


tMJL 


ATWOOL  V.  FERRIER. 


3081 


of  money,  and  by  and  out  of  the  money  to  arise  thereby,  and  by  and  out  of 
the  arrears  of  rent  and  ready  money  of  which  he  should  be  possessed  at  his 
death,  to  pay  his  funeral  and  testamentary  expenses,  legacies,  and  debts, 
ineiuding  a  certain  annuity  therein  mentioned,  and  the  several  bond  debts  in 
the  said  will  mentioned,  and  a  premium  due  annually  to  an  insurance  office ; 
and  he  directed  that,  subject  to  the  trusts  aforesaid,  they  should  stand 
possessed  of  the  moneys  to  arise  from  the  getting  in,  &c.,  of  his  residuary 
personalty,  upon  trust  to  invest  and  pay  the  income  to  the  plaintiff  for  life, 
and  after  her  decease  to  hold  the  principal  and  income  upon  such  trusts  as 
the  plaintiff  should  by  will  or  codicil  appoint,  and  in  default  of  appointment, 
opon  the  trusts  in  the  said  will  mentioned. 

The  testator  died  on  the  4th  April,  1863,  possessed  of  considerable  real 
and  personal  estate.  On  the  realty  there  was  a  mortgage  of  19,839Z.  ISs., 
created  by  a  deed  dated  November  5th,  1856.  He  was  also  indebted  to  other 
persona  in  various  sums,  and  some  of  his  debts  other  than  the  s&id  mortgage 
were  secured  by  bonds  and  covenants. 

The  bill  submitted  that  the  will  contained  a  direction  to  pay  as  well  all 
simple  contract  debts  and  the  said  debts  secured  by  bonds  and  covenants,  as 
slso  the  said  mortgage  debt,  out  of  the  personal  estate  of  the  said  testator; 
ind  that  as  to  such  mortgage  debt  the  testator  had  declared  his  intention  of 
exonerating  his  real  estate  from  the  payment  thereof.  The  bOl  further  alleged 
^at  the  testator's  personalty  not  specifically  bequeathed  was  insufficient  for 
the  payment  of  those  debts,  and  there  was  no  fund  left  for  the  payment  of 
the  general  legacies  or  the  annmties  bequeathed  by  the  will. 

By  the  decree  in  the  cause,  which  was  dated  July  6th,  1864,  it  was 
declared  that  the  mortgage  debts  of  the  testator  were  primarUy  payable  out 
of  his  personal  estate ;  but  that  declaration  was  to  be  without  prejudice  to 
my  question  as  to  marshalling  assets  as  between  the  devisees  of  the  real 
estate  of  the  said  testator  and  pecuniary  and  specific  legatees  respectively. 

The  question  of  marshalling  now  came  before  the  Court. 

Rolt,  Q.C.,  and  Kekewick,  for  the  plaintiff. 

Briatowe  for  the  legatees  of  the  stock. 

Qiffardf  Q.C.,  and  Martin  Ware,  for  the  trustees. 

Druce  for  parties  entitled  in  remainder. 

Wood,  V.C,  made  the  following  declaration: — Declare  that  the  devisees 
of  the  mortgaged  estate  are  not  entitled  to  have  the  mortgage  satisfied  out 
of  the  personal  estate  until  the  pecuniary  and  specific  legatees  and  annuitants 
are  satisfied ;  the  pecuniary  legatees  and  annuitants  being  entitled  to  have  the 
assets  marshalled,  so  that  any  payment  in  respect  of  the  mortgage  debt  out 
of  the  personal  estate  would  have  to  be  recouped  by  the  mortgaged  estate. 


"Wood,  V.C,  July  11,  1866. 

ATWOOL  V.  FERRIEB. 
14  W.  E.  1014;  14  L.  T.  728. 
Practice — Exceptions  to  bill  foT  scandal. 

Practice. — In  a  suit  for  the  winding  up  of  a  paTtnerahtp  long  ago  terminaiedp 
the  ground  for  relief  being  the  possession  of  the  assets  by  the  defendant  and 
hit  unwillingneaa  to  account,  the  bill  contained  statements  of  fraudulent 
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miarepTeaeniatiom  alleged  to  have  been  made  by  the  defendant  for  the  purposs 
of  mducing  the  plaintiff  to  join  the  6ttnne». 

Such  atatementa  were  ordered  to  be  expunged  aa  aoandaioua. 

These  were  exceptions  to  the  bill  for  scandal. 

The  bill  was  filed  April  9th,  1866,  for  the  winding-up  of  a  paitnership 
between  the  plaintiff  and  defendant,  and  it  grounded  the  title  to  relief  solely 
on  the  possession  by  the  defendant  of  some  of  the  assets  of  the  business,  and 
on  his  refusal  to  account  with  the  plaintiff.  The  prayer  was  in  the  ordinary 
form. 

The  partnership  in  question  was  stated  by  l^e  bill  to  have  existed  from 
September,  1856,  to  December,  1^7.  The  bill  began  by  setting  forth  the 
circumstances  under  which  the  plaintiff  was  induced  to  join  the  defendant 
in  a  business,  which  the  latter  carried  on  under  the  style  of  "  Ferrier  & 
Morgan."  The  defendant  was  stated  to  have  continually  urged  upon  the 
plaintiff  the  advantage  which  would  accrue  to  him  from  joining  the  defendant 
in  his  business,  and  to  have  represented  that  one  branch  of  his  business  alone, 
at  a  moderate  estimate,  produced  2,000!.  a-year  profit,  and  that  his  partaier 
Morgan  might  be  willing  to  withdraw  in  the  plaintiff's  favour.  Induced, 
according  to  the  hill,  by  these  representations,  the  plaintiff,  in  September, 
1856,  joined  the  defendant  in  his  business,  which  then  began  to  be  carried 
on  under  the  style  of  '  *  Ferrier  &  Atwool. ' '  The  bill  further  stated  that  in 
the  autumn  of  1857  the  partnership  concern  became  seziously  embarrassed, 
and  then  proceeded  with  the  following  statement,  which  was  the  portion  of 
the  bill  now  excepted  to :  — "  The  plaintiff  then  discovered  that  the  repre- 
sentations made  to  him  by  the  defendant  as  to  the  value  and  profits  of  the 
business  were  not  correct,  and  that  the  defendant,  instead  of  making  the 
large  profits  alleged,  had  only  shortly  before  commenced  business  with  a 
capital  of  251.,  and  that  he  was,  at  the  commencement  of  the  said  partnership, 
without  means  and  in  pecuniary  difficulties.  He  also  discovered  that  the 
Mr.  Morgan,  referred  to  as  a  partner,  was  only  a  clerk  of  the  defendant's 
at  a  small  weekly  salary," 

The  defendant  had  answered  the  bill,  but  had  refused  to  answer  the 
interrogatories  founded  on  the  above  passage. 

Rolt,  Q.C.,  and  Bird,  for  the  defendant,  supported  the  exceptions.  The 
bill  does  not  ask  to  be  relieved  from  the  partnership.  If  it  had,  there  mighfc 
have  been  some  relevancy  in  the  charges  contained  in  the  passage  excepted 
to.  But  the  plaintiff  insists  on  the  partnership,  and  claims  the  benefit  of  it. 
No  relief  is  asked  on  other  grounds.  The  passage  excepted  to  is  a  slur  on 
the  defendant's  character,  in  no  way  relevant  to  the  issue  or  to  the  costs  of 
the  suit.    They  cited  Ex  parte  Simpson  (15  Ves.  476). 

Willcock,  Q.C.,  and  Higgina,  for  the  plaintiff. 

Wood,  V.C..  said  that  he  could  have  no  doubt  that  there  was  what 
amounted  to  a  serious  charge  of  fraud  in  the  passage  excepted  to.  That  charge 
was  a  little  disguised  by  the  way  in  which  it  was  expressed,  but  there  was 
ground  enough  to  hold  that  the  plaintiff,  "  willing  to  wound,  but  yet  afraid 
to  strike,"  had  on  this  occasion  struck  sufficiently  for  the  Court  to  interpose. 
The  whole  passage  was  utterly  irrelevant  to  the  issue,  and  to  the  costs  of 
the  suit.  For  the  plaintiff  had  not  been  obliged  to  file  his  bill  in  order  to 
get  rid  of  an  odious  partnership.  He  had  got  rid  of  the  partnership  more 
than  eight  years  before  the  bill  was  filed.  The  only  reason  for  the  suit  was 
the  alleged  unwillingness  of  the  defendant  to  account.  That  being  so  the 
exceptions  would  be  allowed,  and  the  obnoxious  passages  would  be  ordered 
to  be  expunged.   The  usual  order  as  to  the  costs  of  the  exceptions. 
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[BANKRUPTCY.] 

July  8,  1866. 
Be  COLLINS. 
14  W.  E.  1014. 

AppUcaiion  for  release — Adjournment  of  examination  eitting  sine  die — 

Practice. 

The  Court  will  not  order  the  release  of  a  bankrupt  who  ia  arrested  after 
an  adjournment  sine  die,  although  the  creditors  may  have  jtroved  the  debt  m 
respect  to  which  he  afterwards  obtains  judgment. 

The  bankrupt,  who  was  a  boot  and  shoe  manufacturer,  filed  a  petition 
for  adjudication  against  himself  on  the  14th  day  of  November  last,  and  he 
was  on  the  same  day  adjudicated  a  bankrupt.  On  the  ^)th  of  February,  1866, 
a  meeting  for  examination  and  diechai^e  was  held  under  the  bankruptcy,  but 
in  consequence  of  the  bankrupt's  non-attendance  either  in  person  or  by 
counsel  he  was  adjourned  sine  die,  and  protection  disallowed.  At  this  sitting 
Mr.  Collins  proved  bis  debt.  After  the  adjournment  sine  die  Collins  proceeded 
at  law  for  the  recovery  of  the  amount  of  his  claim,  and,  having  obtained 
judgment,  arrested  the  bankrupt  on  the  2nd  June  for  debt,  881.  6«.,  and 
costs,  81.  6s.  This  was  an  application  for  the  bankrupt's  release  from  custody 
at  the  suit  of  Mr.  Collins. 

Denney,  in  support  of  the  application,  explained  the  cause  of  the  bank- 
rupt's absence  upon  the  day  fixed  for  him  to  pass  his  examination,  and 
contended  that  the  detaining  creditor  had  adopted  a  very  irregular  course  by 
first  proving  his  debts  in  the  bankruptcy,  and  afterwards  causing  a  writ  of 
ea.  sa,  to  be  issued  upon  a  fresh  judgmrat  for  the  same  debt. 

B.  Griffiths  for  the  detaining  creditor,  contended  that  the  112th  section 
of  the  Bankrupt  Law  Consolidation  Act  gave  the  Court  power  to  order  the 
release  in  those  cases  only  where  the  bankrupt  was  in  custody  at  the  period 
of  the  adjudication,  and  that  the  section  was  not  intended  to  apply  to  a  case 
where  the  arrest  took  place  after  the  date  of  the  bankruptcy.  He  referred  to 
He  Kimberley  (13  W.  R.  565,  641). 

HoLROYD,  CoUB. — ^If  this  had  been  the  simple  case  of  an  arrest  at  the 
suit  of  a  creditor  who  had  proved  his  debt  against  the  estate  of  the  bankrupt 
I  might  have  interfered,  but  the  creditor  seems  here  to  have  obtained  judgment 
after  an  adjournment  of  the  bankrupt  sine  die.  The  bankrupt  having  allowed 
the  creditor  to  obtain  judgment,  notwithstanding  the  bankruptcy,  I  do  not 
see  how  I  can  interpose.  The  application  will  be  refused,  but  the  bankrupt 
may  have  leave  to  apply  to  re-open  the  question  of  last  examination. 


BOHILLY,  M.E. 

July  12,  24.  1866. 

SKILBECK  V.  HILTON. 

14  W.  E.  1017;  L.  E.  2  Eq.  587. 

Diasolution  of  Partnership — Rights  between  partners — Concealment  of  dealinge 
toith  assets — ^Laches. 

Deed  and  Bond. — A.  and  B.,  partners  in  trade,  executed  a  deed  to  wind 
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up  the  partneTship,  containing  a  mutual  release.  B.  had,  unknown  to  A., 
previouely  withdraivn  a  sum  of  money  from  the  concern: — Held,  that  A. 'a 
equity  was  not  to  have  the  money  repaid,  but  to  have  the  transaction  set  aside, 

A.  continued  to  act  upon  the  deed  for  a  year  after  he  knew  that  B.  had 
withdrawn  the  money: — Held,  that  he  could  not  then  have  the  tranaaciion 
aet  aside. 

This  was  a  suit  instituted  to  recover  three  sums  of  money  with  interest, 
drawn  out  on  application  by  the  defendant  from  the  joint  accounts  of  a  partner- 
ship. Two  of  the  sums,  amounting  to  5751.,  were  applied  by  the  defendant 
to  his  own  use,  and  the  remaining  sum  of  1801.  was  paid  to  the  defendant's 
nephew. 

The  plaintiff  and  defendant  carried  on  business  as  cotton  spinners  at  Man- 
cheater.  The  defendant  undertook  the  management,  and  the  plaintiff  resided 
at  Hull  and  supplied  the  money. 

In  October,  1864,  the  defendant  wrote  to  tiie  plaintiff  to  inform  him  Hut 
the  concern  was  failing,  and  that  the  business  could  not  be  carried  on  any 
longer  without  great  loss.  The  plaintiff  thereupon  instructed  his  mlitaioT 
with  an  accountant  to  go  over  and  see  the  works  and  examine  the  accounts. 
The  examination  of  the  accounts  tiuned  out  much  more  unfavourable  than 
tiiey  had  expected,  and  showed  a  balance  due  from  the  defendant. 

The  defendant  offered  to  retire  from  the  partnership  on  payment  of  60(M. 
This  was  refused  by  the  plaintiff. 

On  the  28th  of  October,  1864,  the  solicitor  of  the  plaintiff  wrote  to  the 
defendant  su^^sting  the  alternative  of  the  execution  oi  a  deed  of  dissolution 
of  the  partnership  or  a  suit  in  equity,  and  ultimately,  after  some  more  dis- 
cussion, on  the  22nd  of  November,  1864,  the  plaintiff  forwarded  to  the  solicitors 
of  the  defendant  the  draft  and  engrossment  of  the  deed  of  dissolution  of  the 
partnership.  The  effect  of  the  deed  was  that  Skilbeck  should  take  upon 
himself  the  debts  and  obligations  of  the  concern,  and  that  the  partners  should 
mutually  dissolve  the  partnership.  It  contained  a  release  of  actions,  suits, 
claims,  &c.,  and  an  assignment  of  the  property. 

In  the  beginning  of  December  the  mills,  with  the  books  and  the  like,  were 
handed  over  to  the  plaintafi,  when  it  appeared,  from  the  entries  therein 
contained,  that  the  defendant,  on  the  28th  of  October,  1864,  bad  drawn  out  for 
his  own  use  3001. ;  that  on  the  15th  of  November,  1864,  he  had  drawn  out  fcnr 
his  own  use  the  further  sum  of  2751. ;  and  on  the  21st  of  November,  1864,  he 
had  drawn  out  and  paid  to  his  nephew,  F.  C.  Milton,  a  sum  of  ISOi.  These 
enteries  were  made  after  the  books  had  been  examined  by  the  plaintiff's  solicitor 
and  accountant,  and  it  appeared  by  the  evidence  and  the  whole  transaction  that 
the  plaintiff  was  wholly  ignorant  of  the  fact  at  the  time  when  he  sent  the  deed 
for  execution. 

Jessell,  Q.C.,  and  Smart,  for  the  plaintiff,  contended  that  it  was  not  owing 
to  any  negligence  on  the  part  of  plaintiff  that  the  defendant  had  been  able  to 
abstract  money  from  the  partnership  assets.  By  the  partnership  deed  it  was 
the  duty  of  the  defendant  to  see  that  the  assets  were  properly  applied. 

Baggallay,  and  Little,  for  the  defendant,  contended  that  the  defend- 
ant had  adopted  the  arrangement  and  could  not,  as  l^e  Scotch  law  expresses 

it,  both  approbate  and  reprobate  the  deed.  He  had  acted  under  the  deed  after 
he  had  gained  full  knowledge  of  all  the  circumstances. 

Jessell  in  reply. — This  is  a  case  of  fraud,  and  the  doctxine  of  lachea  and 
caveat  emptor  does  not  apply. 

July  24. — Lord  Rohilly,  M.R.,  after  stating  the  facts  above  set  out, 
continued. — On  going  through  the  evidence  I  do  not  find  the  slightest  justifi- 
cation for  the  abstraction  of  these  sums  of  money.  It  is  simply  57 5L  taken  out 
of  the  concern  by  the  defendant  and  put  in  his  own  pocket  to  which  he  was  not 
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entitled,  and  1801.  paid  to  his  nephew,  who  was  as  little  entitled  to  it  as  he 
was  to  the  5751.  The  question  is  what  were  the  rights  of  the  plaintiff  on  the 
discovery  of  this  fact  in  1864  ?  I  think  that  the  only  equity  he  had  was  to  annul 
the  whole  transaction.  The  agreement  he  entered  into  by  mistake,  in  the  belief 
that  the  books  remained  as  they  were  when  shewn  to  the  accountant  previously. 
There  was  not  any  communication  of  this  fact  made  to  the  plaintiff,  and  though 
he  might  have  inspected  the  books  he  never  did  so.  But,  at  the  same  time, 
though  the  defendant  knew  of  this  when  he  accepted  the  proposal  to  execute 
the  deed,  he  also  knew  what  the  state  of  the  books  was ;  he  had  taken  the  money 
openly,  no  concealment  about  it,  only  no  proclamation  of  it,  and  he  most 
probably  acted  on  such  knowledge,  because,  by  the  literal  terms  of  the  deed, 
he  was  secured  in  the  possession  of  5751.  to  himself,  and  1^1.  to  his  nephew — 
7551.  in  the  whole.  I  am  clearly  oi  opinion  that  this  would  not  bind  the 
plaintiff,  and  that  the  plaintiff  might  immediately  have  recovered  the  whole 
amount  notwithstanding  the  execution  of  the  deed.  But  I  do  not  think  that  he 
could  compel  the  defendant  to  accept  the  conveyance  (two  of  the  terms  of  which 
in  effect  gave  him,  the  defendant,  6761.,  and  his  nephew  1801.)  so'altered  as  to 
mahe  his  conveyance  stand  without  those  two  terms  being  in  it ;  as  if,  in  fact, 
the  arrangement  had  been  other  than  it  was.  The  defendant  abstracted  the 
nxtney  openly.  It  appeared  in  the  books.  Any  one  might  have  inspected  them 
on  the  plaintiff's  behalf,  and  the  defen^nt  says  he  acted  on  the  faith  of  the 
hookB  being  accepted,  and  the  mutual  release  being  executed  in  the  state  of 
the  books  as  they  stood.  If  the  moneys  had  been  in  existence  as  part  of  the 
partnership  assets, — as,  for  instance,  in  the  shape  of  stock  or  bills — ^it  is  possible 
that  the  Court  might  have  reached  them  in  that  character,  as  to  which  I  abstain 
from  giving  any  opinion :  but  in  the  way  or  form  of  an  order  to  refund,  it  appears 
to  me  impossible.  I  could  not  direct  that  to  be  done  without  cancelling  the 
vbole  arrangement,  and  causing  an  account  to  be  taken  on  the  footing  of  an 
ordinary  dissolution  of  a  partnership ;  that  is,  this  Court  cannot  set  aside  the 
irrangement  between  the  parties  as  to  a  portion  of  it,  and  uphold  it  as  to 
the  rest. 

The  next  question  then  is,  can  I  now  upset  the  whole  transaction?  I  would 
certainly  have  done  so  in  December,  1864,  and  the  plaintiff  could  not  have  been 
compelled  to  abide  by  an  arrangement  entered  into  by  him  in  such  a  state  of 
circumstances.  But  the  plaintiff  has  by  his  acts  precluded  himself  from 
obtaining  that  relief  now.  The  taking  of  the  money  is  admitted  by  the  defendant, 
and  no  excuse  offered,  on  the  8th  December,  1864 ;  and  the  bill  of  the  plainldff 
is  filed  in  December,  1865,  and  it  comes  to  be  heard  in  July,  1866 ;  but  in  the 
meantime  the  concern  has  been  wound  up.  The  plaintiff  took  possession  of  the 
mill  in  May,  1865,  has  sold  the  machinery,  and  all  the  matters  connected  with  it 
—has  put  an  end  finally  to  the  concern.  If  he  had  insisted  on  his  not  being 
bound  by  the  transaction  of  November,  1864,  he  was  bound  to  leave  the  matter 
exactly  as  it  was,  and  then  the  concern  would  have  been  wound  up  by  the  Court 
with  toe  concurrence  of  the  defendant.  It  might  have  been  sold  as  a  going 
concern,  the  defendant  would  have  had  a  voice  in  the  sale  of  the  machinery, 
and  might  have  made  it  more  profitable ;  but  he  neither  did  nor  could  interfere, 
for  the  plaintiff  proceeded  to  act  on  the  arrangement  as  if  he  were  entitled  under 
it  to  deal  with  the  partnership  property  as  he  pleased,  and  yet,  besides  this,  to 
make  the  defendant  account  for  and  repay  the  siuns  be  had  withdrawn,  and  to 
do  so  in  strict  violation  of  the  clause  for  mutual  release  contained  in  the  deed 
which  constituted  the  arrangement. 

The  bill  will  be  dismissed,  but  without  costs. 
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Stcaet,  V.C.,  July  16,  1866. 

IMPBBIAL  GAS-LIGHT  AND  COKE  COMPANY  v.  WEST  LONDON 
JUNCTION  GAS  COMPANY  (LIMITED)  AND  GREAT  WESTERN 
RAILWAY  COMPANY. 

14  W.  R.  1019;  15  L.  T.  66:  affirmed.  [1887]  E.  R.  A.;  66  L.  J.  Ch.  862  n.; 

68  L.  T.  9{)0  (n).  (L.  JJ.)- 

Meiropolitan  Qaa  Act,  1860 — CorutTuotion. 

Gas  and  Gasworks. — The  effect  of  this  Act  is  not  to  prevent  companies 
who  were  not  enumerated  in  it,  and  who  were  supplying  gas  to  others  than  the 
public  at  the  time  of  the  passing  of  the  Act,  from  continuing  to  do  so. 

Semble,  railway  companies,  and  hotels  in  connection  toith  them,  are  not 
"  the  public  "  vnthin  the  meaning  of  the  bWi  section. 

The  plaintiffs  in  this  case  were  one  of  the  gas  companies  enumerated  in  the 
Metropolitan  Gas  Act  of  1860,  to  whom  certain  privileges  were  given  by  the  Act, 
with  reference  to  the  supply  of  gas  to  the  public  within  the  metropolitan  districts. 
The  bill  was  filed  to  restrain  the  defendants,  the  West  London  Junction  GaB 
Company,  from  supplying  gas  for  sale  to  the  Great  Western  Railway  Company, 
or  to  any  other  company  or  person  (more  particularly  the  Great  Western  Hotel 
Company  and  the  Bishop 's  Road  station  of  the  Metropolitan  Railway  Company), 
within  the  districts  or  limits  in  which  the  plaintiffs  had  an  exdusive  right  to 
supply  the  public  by  the  terms  of  the  said  Act.  The  ciroumstanoes  of  the  case, 
and  the  provisions  of  the  Act,  under  which  the  plaintiffs  sought  to  restrain  the 
defendants,  were  as  follows: — In  the  year  1858  the  Great  Western  Railway 
Company,  who  had  previously  been  supplied  with  gas  by  the  plaintiffs,  entered 
into  an  agreement  with  a  person  of  the  name  of  Yaughan  for  the  erection  and 
management  by  him  of  private  gas  works,  to  be  constructed  on  land  belonging 
to  the  railway  company,  and  to  be  used  for  supplying  them  with  such  gas  as 
they  might  require  at  the  Paddington  station,  including  that  which  might  be 
required  for  the  Great  Western  Hotel,  the  site  of  which  was  leased  to  a  company 
mainly  composed  of  the  railway  company's  Erectors  and  shareholders.  Owing 
to  Vaughan  not  having  fimds  to  carry  out  the  agreement  some  further  arrange- 
ments were  made  between  the  parties  and  a  Mr.  Vavasseur,  and  an  indenture 
dated  7th  February,  1860,  was  executed,  by  which  the  railway  company  agreed 
to  advance  money  to  enable  Vaughan  and  Vavasseur  to  carry  out  the  agreement 
of  1858.  Meanwhile,  and  some  months  prior  to  the  deed  of  7th  February,  1860, 
Vavasseur  and  other  persons  had  agreed  to  form  a  joint-stock  company  for  the 
purpose  of  purchasing  Vaughan 's  and  Vavasseur 's  interest  in  the  contract  with 
the  Great  Western  Railway  Company.  This  was  done,  and  the  West  London 
Junction  Gas  Company  so  formed  was  duly  registered  on  the  15lh  September, 
1859.  under  the  Joint-Stock  Companies  Acts  of  1866  and  1857.  That  company, 
with  the  exception  of  a  short  interval  when  the  Great  Western  Railway  Company 
entered  into  possession  of  their  premises  for  non-performance  of  the  contract 
with  Vaughan  &  Vavasseur,  continued  to  supply  the  railway  company  and 
the  hotel  company,  to  a  lai^er  or  less  extent,  up  to  the  date  of  the  present 
proceedings. 

From  the  opening  of  the  Metropolitan  Railway  in  1868,  the  Great  Western 
Railway  Company  supplied  the  Bishop 's  Bead  station  and  some  of  the  carriages 
of  that  railway  with  gas  made  by  the  West  London  Junction  Gas  Company ;  the 
said  station  belonging  to  the  Great  Western  Railway  Company,  subject  only  to 
certain  rights  and  privileges  of  user  thereof  by  the  two  companies  in  common. 

In  the  year  1860,  the  Metropolitan  Gas  Act  was.  passed,  securing  to  the 
plaintiffs'  and  several  other  companies  (amongst  which  the  defendants,  the 
West  London  Junction  Gas  Company,  was  not  enumerated,  certain  privUeges 
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in  reference  to  supplying  the  metropolis  with  gas,  and  regulating,  as  therein 
mentioned,  the  operations  of  the  various  companies  referred  to  in  it. 

By  section  6  it  was  enacted  Uiat  the  limits  of  each  of  the  said  companies 
should  be  the  respective  districts  supplied  with  gas  by  such  companies,  as  the 
same  had  been  defined  upon  certain  maps,  approved  by  the  authorities  therein 
designated;  prodded  that,  at  the  expiration  of  every  three  years,  certain  altera- 
tions might  be  made  in  the  boundaries  of  the  said  districts,  upon  the  application 
and  with  the  consent  of  the  persons  therein  stated;  and  "  that  such  last- 
mentioned  map  or  maps  should  be  binding  upon  all  parties,  and  the  provisions 
of  this  Act  shall  be  held  to  apply  to  the  several  districts  when  so  altered,  and 
to  the  several  companies  affected  thereby,  as  fully  and  effectually  as  if  no 
alteration  in  suoh  districts  had  been  made.  And  no  other  company  or  person 
than  the  company  to  whom  suoh  Hmits  are  for  the  time  being  assigned,  or  shall 
hereafter  be  assigned,  shall  supply  gas  for  sale  within  the  said  limits,  unless 
authorized  by  Parliament  so  to  do. " 

By  the  54th  section  it  was  enacted  that  "  nothing  in  this  Act  contained 
shall  avoid  prejudice  or  impair  any  of  the  powers  now  exercised  by  or  vested 
in  the  Metropolitan  Board  of  Works,  or  in  the  Commissioners  of  Sewers  of  the 
city  of  London,  and  the  liberties  thereof;  or  any  powers  now  vested  in  any  local 
authority  within  the  metropoUs,  or  any  powers  now  exercised  or  possessed  in 
respect  of  the  manufacture  cv  supply  of  gas  within  the  metropolis  by  any  railway 
company,  or  by  any  other  persona  or  person  making  or  supplying  gas  for  his  or 
their  own  use,  and  not  making  or  supplymg  ^s  to  the  public  as  a  trade  or 
business." 

The  plaintiffs  now  sought  to  restrain  the  defendants,  as  above  stated,  under 
the  6th  section;  and  the  defendants  claimed  to  fall  within  the  exceptions 
contained  in  the  54th  section. 

Bacorij  Q.C.^  and  Bagshawe,  for  the  plaintifib. 

Malins,  Q.C.,  and  W.  P.  Diokena,  for  the  defendants  the  West  London  Gas 
Company,  and, 

Osborne,  Q.C.,  and  Stevens,  for  the  defendants  the  Great  Western  Bailway 
Gfflnpany,  were  not  called  upon. 

STOARTf  V.C. — ^The  case  for  the  plaintiff  totally  fails.  The  question  turns 
on  the  construction  of  an  Act  of  Parliament,  the  purpose  of  which,  as  expressed 
in  its  recital,  was  to  prevent  any  one  of  the  companies  who  are  named  in  the 
recital  from  encroaching  on  the  districts  allotted  to  another,  and  to  prevent  the 
too  frequent  opening  of  the  public  streets.  But  there  is  nothing  in  the  recital 
as  to  the  intention  of  the  Legislature  to  interfere  with  the  rights  of  the  pubhc 
to  have  gas  from  anybody  who  can  supply  it  in  the  best  and  cheapest  way.  In 
the  body  of  the  Act  the  enactment  goes  greatly  beyond  the  recital.  The  6tli 
section  goes  to  restrain  any  person  whatever  from  manufacturing  or  selling  gas 
except  the  particular  favoured  companies  whose  names  are  recited  in  the  Act. 
But  the  d4th  section  describes  what  the  exceptions  are  and  the  language  here  is 
extremely  plain.  [The  Vice-Chancellor  referred  to  the  section.  ]  Its  purpose 
is  not  to  interfere  with  any  person  who  was  engaged  in  manufacturing  gas  either 
for  his  own  use  or  for  the  public,  at  the  time  when  the  Act  was  passed.  Was 
the  defendant  so  engaged  at  that  time  ?  The  West  London  Gas  Company  did 
not  supply  the  public,  but  the  Great  Western  Kailway  Company  and  the  Metro- 
politan Bailway,  which  was  so  far  a  branch  of  it,  and  the  Great  Western  Hotel 
Company,  of  which  the  Great  Western  Bailway  Company  are  landlords.  I>o 
these  constitute  the  public  ?  Certainly  not.  It  is  impossible  to  say  that  they 
do,  and  the  case  seems  to  me  to  come  very  clearly  within  the  exceptions  so 
properly  described.   The  bill  must  be  dismissed  with  costs. 
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BRANDON  V.  BARLOW. 


18.L.  T.  6. 


MaTriage-aettlement — Destruction  of  by  husband — Bill  to  re-establish — 

Evidence. 

Evidence. — In  1860  a  husband,  through  the  intervention  of  his  wife, 
obtained  posseasion  of  their  maniage-aettUment  from  their  trustee.  The 
husband  then,  in  order  to  raiae  money  upon  the  property  comprised  in  it, 
deairoyed  the  settlement,  mortgaged  part  of  the  aettled  property,  and  was 
proceeding  to  aeU  other  parts  of  it.  In  April,  1864,  the  truatoa  fUed  a  biU  to 
reatrain  the  intended  aale,  and  prayed  a  declaration  thai  the  cancelled  settle- 
ment  should  be  established,  and  ike  trusia  of  it  carried  into  effect.  The 
huaband  did  not  deny  the  fact  of  hie  having  destroyed  the  Beiilemeni;  but  the 
plaintiff  and  the  wife  denied  many  of  kia  allegationa,  eapecially  tkoae  with 
reaped  both  to  the  circumatancea  under  which  the  settlement  was  obtained  by 
her  from  the  truatee,  and  the  preciae  contenta  of  it.  No  draft  or  other  copy  of  the 
aetilement  waa  produced  to  the  court;  but  there  was  the  evidence  of  the  truatee 
and  the  wife  on  the  one  aide,  and  that  of  the  huaband  and  other  persona  who 
were  not  pariiea  to  the  aettlement,  but  who  had  aubsequently  read  it,  on  the 
o^er.  There  was  also  the  evidence  of  the  solidtor  who  had  prepared  the 
settlement,  and  who  had  acted  aa  aolicitor  to  the  huabaTtd  in  the  mortgage 
tranaaction,  and  in  the  proposed  sale  of  part  of  the  aettled  property: — Held, 
that,  upon  a  full  consideration  of  all  the  evidence  in  the  case,  the  plaintiff  was 
now  entitled  to  the  relief  he  aoughi. 

The  object  of  this  suit  was,  principally,  to  revive  a  marriage-settlement, 
which  it  was  admitted  on  all  sides  had  been,  executed  as  allied  in  the  bill, 
but  which  had  been  destroyed  some  years  since.  The  case  rested  upon  the 
evidence  adduced  in  it,  and  the  consideration  whether  it  was  sufficiently  clear 
to  entitle  the  plaintiff  who  was  a  trustee  oi  the  original  settlement,  to  the  reUef 
which  he  soiight. 

The  facts  of  the  case  were  shortly  these : 

The  bill  stated  that  the  defendants  Mr.  and  Mrs.  Barlow  were  married  on 
the  25th  Dec,  1856,  and  that  previous  to  and  in  contemplation  of  that 
marriage,  but  on  the  same  day,  an  indenture  of  settlement  was  executed  by 
Mr.  Barlow.  That  settlement  was  made  between  Mr.  Barlow  of  the  first  part, 
Mrs.  Barlow  (the  daughter  of  the  plaintiff)  of  the  second  part,  and  the  plaintiff 
of  the  third  part,  and  Mr.  Barlow  thereby  conveyed  to  the  plaintiff  and  his  heirs 
seven  freehold  messuages  and  a  considerable  piece  of  land  adjoining  thereto, 
in  Market  Street  and  Cannon  Street,  in  Fenton,  in  Staffordshire,  to  hom  the  said 
premises  unto  the  plaintiff  and  his  heirs  upon  certain  trusts  for  the  benefit  of 
the  defendants  Mr.  and  Mrs.  Barlow  successively,  for  their  respective  lives, 
and  from  and  after  the  decease  of  the  survivor  of  them,  upon  trust  for  the 
benefit  of  such  issue,  upon  trust  for  the  benefit  of  the  children  of  Mr.  Barlow 
by  a  previous  marriage. 

Soon  after  the  marriage,  differences  arose  between  Mr.  and  Mrs.  Barlow, 
and  she  returned  to  her  father's  house.  While  there,  it  appeared  that  he  gave 
into  her  hands  the  settlement,  till  then  in  his  custody.  After  she  had  received 
it,  Mr.  Barlow,  wishing  to  borrow  money  upon  the  property  comprised  in  it, 
obtained  possession  of  it  and  destroyed  it.  He  then  mor^;aged  part  of  the 
settled  property,  and  was  proceeding  to  sell  other  parts  of  it.  This  suit  waa 
instituted  to  restrain  the  projected  sale,  and  to  re-establish  the  lost  settlement 
and  carry  out  the  trusts  of  it. 

The  settlement  was  prepared  by  a  Mr.  George  Lockett  Robinson,  a 
soUcitor,  and  one  of  the  defendants  to  this  suit;  but  no  draft  or  other  copy  of 
it  was  produced  to  the  court. 
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Mr.  Barlow,  by  his  answer,  denied  that  the  settlement  comprised  the  piece 
of  land  adjoining  the  seven  houses;  and  stated  that  it  contained,  in  addition 
to  the  trusts  mentioned  or  referred  to  m  the  bill,  a  power  for  hhn  to  sell  or 

mortgage  the  Bettled  property  with  the  consent  of  his  wife.  At  the  date  of 
the  settlement  the  property  comprised  therein  was  subject  to  a  mortgage  to  the 
Longton  and  Featon  Benefit  Building  Society,  No.  4;  and  notice  of  the 
settlement  was  given  to  the  society  by  Mr.  Robinson. 

The  differences  between  Mr.  and  Mrs.  Barlow  arose  some  time  before 
1860,  and  in  that  year  she  returned  to  the  house  of  the  plaintiff.  Mr.  Barlow, 
by  his  answer,  also  stated  that  m  the  siunmer  of  that  year  he  and  his  wife, 
who  then  had  no  prospects  of  a  family,  were  desirous  of  building  additional 
houses  on  the  lands  comprised  in  the  settlement,  and  accordingly,  and  with  a 
view  to  raise  thereout  the  necessary  funds,  "  Mrs.  Barlow  obtained  from  her 
father  the  said  indenture  of  settlement,  her  father  being,  as  Mr.  Barlow 
believed,  acquainted  with  the  reason  why  it  was  required  from  him,  and 
Mrs.  Barlow  took  it  to  the  said  George  Lockett  Robinson,  who  then  requested 
to  have  a  private  interview  with  Mrs.  Barlow.  Mr.  Robinson  had  that 
interview  with  her,  and  on  her  return  from  it  she  told  Mr.  Barlow  that  she 
was  willing  to  give  up  her  interest  under  the  settlement  and  to  consent  to 
Mr.  Barlow's  selling  or  mortgaging  the  property,  and  he  subsequently,  with 
the  knowledge  of  his  wife,  saw  Mr.  Robinson  in  the  matter.  Mr^  Barlow  then 
again  showed  him  the  settlement,  and  he,  after  looking  at  its  contents,  said 
it  could  be  given  up  with  the  consent  of  Mrs.  Barlow  and  destroyed. 
Mr.  Barlow  said  he  understood  by  the  expression  '  given  up  '  that  the 
settlement  could  be  cancelled.  He  accordingly  burnt  the  settlement,  and 
thereupon,  through  the  intervention  of  Mr.  Robinson,  borrowed,  on  the  29th 
June,  1860,  from  the  Methodist  New  Connection  Beneficent  Society,  a  further 
sum  of  500/.  on  mortgage  of  the  property  comprised  in  the  settlement. 
Mrs.  Barlow  was  not  a  party  to  that  mortgage.  Mr.  Barlow  also  stated  that 
when  he  told  his  wife  of  the  fact  of  his  having  burnt,  as  he  did  bum,  the  settle- 
ment in  a  furnace  belonging  to  the  works  of  some  gentleman,  named  Glover, 
she  expressed  no  displeasure  thereat,  but  just  the  contrary." 

The  plaintiff,  by  an  affidavit  filed  in  support  of  the  bill,  stated  (inter  olia) 
that  after  a  great  deal  of  persuasion  on  the  part  of  his  daughter,  and  in  the 
hope  of  her  obtaining  better  treatment  from  her  husband,  he  delivered  the 
settlement  to  her  in  order  that  Mr.  Barlow  might  have  it  in  his  possession; 
but  without  any  suspicion  on  the  part  of  the  plaintiff  that  the  settlement  would 
be  destroyed,  suppressed,  or  improperly  disposed  of.  Mrs.  Barlow,  in  an 
affidavit  filed  by  her  in  support  of  the  bill,  confirmed  the  evidence  of  the 
plaintiff,  adding  that  she  never  supposed  her  husband  meant  to  destroy  or 
suppress  the  deed,  and  that  she  said  nothii^  to  the  plaintiff  that  could  lead 
him  to  any  suspicion  of  that  kind.  Mrs.  Barlow  further  stated  that  she 
believed  the  settlement  oontained  no  such  power  of  sale  or  mortgage  as  was 
alleged  by  her  husband;  that  he  never  explained  to  her  that  if  the  settlement 
was  given  up — meaning  thereby,  in  effect,  cancelled — that  he  would  be  able 
to  raise  money  on  the  property  comprised  in  it;  that  she  never  expressed  her 
willingness  to  give  up,  and  never  wished  to  give  up,  the  settlement  to  him ; 
that  it  was  taken  out  of  her  box  which  was  locked  up,  and  the  key  kept  by  her 
in  her  own  possession;  that  she  never  assented  to  the  destruction  of  the 
settlement ;  and  that  she  knew  nothing  afterwards  of  the  mode  adopted  by  her 
husband  to  raise  the  money. 

Mr.  Barlow,  in  an  affidavit  filed  by  him  in  support  of  his  case,  stated  that, 
prior  to  the  marriage,  there  was  a  meeting  of  the  parties  at  the  house  of  the 
plaintiff;  that  at  that  meeting  a  draft  of  the  then  intended  settlement  was 
read ;  that  the  power  to  sell  or  mortgage  the  property  was  after  some  discussion 
directed  to  be  inserted  by  Mr.  Robinson  in  the  settlement,  and  the  draft  was 
left  with  the  plaintiff.  He  also  stated  that  the  power  was  in  the  parchment 
copy  of  the  settlement ;  and  he  admitted  that  he  did  take  the  settlement  out 
of  a  box  belonging  to  his  wife,  but  that  the  box  was  unlocked  at  the  time  he 
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did  80.  There  was  also  the  evideace  of  ofcher  parties,  not  parties  to  the 
Bettlement,  who  had  read  it,  and  spoke  to  the  fact  of  its  containing  the  power 
of  sale  or  mortgage. 

The  defendant  George  Lockett  Robinson,  by  his  answer  in  the  suit,  rehed 
mainly  on  the  privilege  of  his  position  as  solicitor  to  the  parties  to  exonerate 
him  from  much  of  the  information  required  from  him ;  but  in  an  affidavit  filed 
by  him  he  stated  "  that  the  settlement  contained  in  default  of  children  of 
Mr.  Barlow's  marriage  with  Miss  Brandon  a  general  power  for  Mr.  Barlow  to 
appoint  the  settled  property  as  he  pleased.  The  whole  of  that  property 
belonged  to  Mr.  Barlow;  and  the  deponent's  practice  had  always  been  in  such 
cases  (and  he  had  no  doubt  he  did  so  in  this  case)  to  leave  the  property,  in 
de&ult  of  issue  of  the  marriage,  at  the  sole  disposal  of  the  husband.  Imme- 
diately before  the  date  and  execution  of  the  mortgage  to  the  Methodist  New 
Connection  Beneficent  Society  mentioned  in  the  biU,  the  hereditaments  and 
premises  comprised  in  the  said  settlement  were  in  mortgage  to  the  Longton 
Fourth  Benefit  Building  Society ;  and  to  James  Glover,  of  Longton,  common 
brewer,  for  sums  together  amounting  to  the  sum  of  252L  The  whole  of  the 
600L  advanced  by  the  said  Beneficent  society  was  applied  partly  in  payment 
to  the  said  James  Glover  of  the  amount  due  to  him  on  mortgage  as  aforesaid; 
and  the  remainder  of  such  5001.  was  used  by  the  said  George  Barlow,  as  the 
deponent  had  been  informed  by  him  and  believed  to  be  true,  in  or  towards 
erecting  on  vacant  ground  at  Fenton  six  cottages.  The  said  vacant  ground 
was  comprised  in  the  said  mortgage  to  the  said  Beneficent  Society,  and  also 
comprised  in  or  adjoined  to  the  premises  comprised  in  the  said  settlement. 
In  or  about  the  month  of  May,  1860,  when  the  said  Geoige  Barlow  first  applied 
to  the  deponent  to  obtain  for  him  the  first  5001. ,  he  proposed  to  give  a  mortgage 
of  (with  other  hereditaments  and  premises)  the  premises  included  in  the  said 
settlement.  The  deponent  thereupon  reminded  him  of  their  being  so  included; 
whereupon  he  replied  that  the  settlement  was  as  nothing,  as  all  parties  had 
agreed  to  set  it  aside,  and  that  the  plaintifF  had  given  up  the  said  indenture  to 
him.  The  defendant  George  Barlow  and  bis  said  wife  were  then  living 
together,  she  assisting  in  the  receipt  of  his  rents  and  the  management  of  his 
property,  and  so  far  as  the  deponent  knew,  they  lived  tc^ether  in  mutual 
affection.  The  deponent  then  informed  the  said  George  Barlow  that  he  could 
not  consent  to  treat  the  said  settlement  as  null  or  void,  unless  the  deponent 
was  perfectly  satisfied  of  the  willingness  of  his  said  wife  to  its  being  so  treated. 
He  then  said  that  he  was  sure  his  said  wife  was  willing,  and  that  he  would 
send  her  up  to  the  deponent,  that  from  a  personal  interview  with  her  he  might 
be  satisfied.  In  a  day  or  two  afterwards  he  brought  up  to  deponent's  office 
the  said  'settlement,  and  made  an  appointment  with  him  for  the  said  interview 
with  his  said  wife.  She  accordingly  alone,  without  the  said  Geoi^e  Barlow, 
attended  at  deponent's  office,  and  he  well  remembered  when  at  the  comer  of 
liis  own  table  in  his  own  office  she  stood  while  he  conversed  with  her  on  the 
subject.  The  said  settlement  then  lay  on  his  said  table,  but  was  not  opened 
before  her,  and  he  showed  it  to  her.  He  told  her  of  her  husband's  application 
to  him,  and  that  he  had  informed  deponent  that  all  parties  had  agreed  to 
disregard  the  settlement;  but  deponent  said  that  he  could  not  agree  to  go  on 
with  the  business  imless  she  assured  him  that  she  was  willing.  Being  a 
perpetual  commissioner  deponent  considered  it  due  to  the  said  Mary  Barlow 
to  examine  her  privately  and  apart  from  her  husband,  and  by  some  of  the 
questions  usually  put  to  married  women  by  perpetual  commissionerB  to  test 
her  freeness  and  willingness.  From  her  answers,  her  intelligence,  she  being  & 
woman  of  mature  age  and  strong  mind,  and  all  the  circumstonces  of  the  case, 
deponent  believed,  and  had  since  believed,  and  now  believed,  that  she 
knowingly,  freely,  voluntarily,  and  without  compulsion  on  the  part  of  the  said 
Geoi^e  Barlow,  consented  to  the  said  settlement  being  treated  as  null  and 
void.  She  never  afterwards  inquired  for  or  mentioned  the  settlement  to  him 
until  after  she  had  for  the  last  time  left  her  said  husband  and  he  had  refused, 
as  deponent  was  informed,  to  allow  her  a  separate  maintenance;  although 
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deponent  had  often  seen  her  in  the  meantime.  Shortly  after  the  said  private 
interview  with  the  said  Mar;  Barlow  the  said  George  Barlow  called  upon 
depbnent,  and  took  froxn  his  said  office  the  said  settlement.  He  afterwards 
told  deponent  that  he  had  destroyed  it  as  being  useless.  Believing,  as 
deponent  did,  that  he  had  power  with  his  wife's  concurrence  to  put  an  end  to 
it,  and  believing,  as  deponent  did,  that  she  did  concur  in  putting  an  end 
thereto,  he  treated  it  as  practically  revoked.  The  only  reason,  and  object,  and 
purpose  as  mentioned  by  the  said  George  Barlow  to  deponent  for  the  destruction 
of  tiie  said  settlement  was,  that  all  parties  had  consented  to  its  destruction. 

Mr.  Bobinson  also  denied  many  of  the  allegations  made  by  Mr.  Barlow,  his 
co-defendant,  as  to  the  circumstances  connected  with  the  mortgage  transaction 
and  the  intended  sale ;  but  the  nature  and  effect  of  that  part  of  the  evidence 
will,  for  the  purpose  of  this  report,  sufficiently  appear  from  the  judgment  of 

the  M.  E. 

The  bill  prayed  for  an  injimction  to  restrain  the  proposed  sale,  and  then  for 
{inter  alia)  a  declaration  that  the  defendants  might  be  decreed  to  deliver  up  to 
the  plaintiff  all  documents  in  their  possession  or  power  relating  to  the  indenture 
of  settlement,  and  manifesting  the  right  and  title  of  the  pUtintiff  as  trustee 
thereof ;  that  the  uses  and  trusts  of  the  said  indenture  of  settlement  might  be 
ascertained  and  declared  and  carried  into  execution  by  the  court ;  and  that  the 
said  indenture  of  settlement  might  be  declared  to  have  priority  over  the 
mortgage  securities  hereinbefore  mentioned. 

Southgate,  Q.C.  and  Prendergast  appeared  for  the  plaintiff. 

BaggaUay,  Q.C.  and  Schomberg  for  Mr.  Barlow. 

C.  Hall  for  Mrs.  Barlow. 

De  Gex,  Q.C.  and  Surrage  for  Mr.  George  Lockett  Bobinson;  and 
C.  Parke  for  other  parties. 
Souihgaie,  Q.C,  in  reply. 

July  6. — ^The  Master  of  the  Bolls. — I  shall  read  the  whole  of  the 
evidence  in  this  case.  My  present  impression  of  it  may  be  stated  in  a  few 
words;  but,  of  course,  that  impression  may  be  modified  when  I  have  read  the 
evidence.  I  am  of  opinion  that  it  is  clearly  and  distinctly  proved  that  there 
was  a  settlement ;  and,  in  fact,  nobody  can  doubt  that  a  settlement  was  made. 
I  am  also  of  opinion,  at  the  present  moment,  that  the  settlement  contained  an 
estate  for  life  in  favour  of  George  Barlow;  an  estate  for  life  in  favour  of  his 
intended  wife;  a  limitation  in  favour  of  the  children;  and  that,  after  that,  it 
contained  a  general  power  to  Geo^e  Barlow  to  sell  or  mortgage  the  property, 
and  if  he  did  not  do  either  of  those  acts,  there  was  inserted  a  trust  in  &vour 
of  the  children  of  the  first  marriage.  Mr.  Bobinson,  in  his  affidavit,  expressly 
swears  that  that  is  what  he  believes  was  the  power  contained  in  the  settlement. 
In  the  first  paragraph  of  his  affidavit  he  says:  "  The  indenture  of  settlement 
referred  to  in  the  plaintiff's  bill  of  comprint  in  this  suit  contained  (as  I 
verily  believe)  a  general  power,  in  default  of  children  of  his  marriage  with 
Mary  Brandon,  for  the  said  Geoi^e  Barlow  to  appoint  the  settled  property 
as  he  pleased."  It  was  only  in  de&ult  of  children.  He  also  says  that  he  was 
in  the  habit  of  putting  that  power  into  settlements;  and  there  is  no  doubt 
he  did  so  on  the  present  ocoasicni.  If  so,  the  case  would,  even  there,  be 
perfectly  clear  and  consistent,  and  one  in  which  it  would  be  easy  for  me  to 
declare  that  in  my  opinion  that  was  what  the  settlement  contained,  together 
with  all  usual  and  proper  and  necessary  clauses  for  carrying  it  into  effect. 
But  the  evidence  appears  to  me  to  strictly  confirm  that  view.  The  evidence 
shows  this :  the  husband  got  possession  of  the  settlement.  He  intended  to 
raise  money  upon  it.  Mr.  George  Lockett  Bobinson  knew  that,  That 
gentleman  assisted  him  in  raising  the  money ;  he  was  his  solicitor,  and  also  the 
soHcitor  for  the  persons  who  lent  the  money  upon  it.  Moreover,  he  knew  the 
contents  of  the  settlement.    There  were  in  existence,  not  only  tiie  settlement 
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itself,  but  the  original  draft  and  copy  of  the  settlement.  They  have  all 
disappeared.  The  husband,  it  is  admitted,  burnt  the  settlement  himself  in  a 
furnace  of  some  works.  He  threw  it  in.  But  why  should  he  have  done  that, 
unless  the  settlement  fettered  him?  It  is  a  necessary  rule  of  law  that  every 
inference  is  to  be  taken  most  strongly  against  the  person  who  conceals  evidence, 
or  who  destroys  the  means  of  evidence.  It  is  not  necessary  for  me  to  refer  to 
any  case  in  support  of  that  proposition,  for  it  is  well  known  to  every  one  thab 
the  general  rule  of  law  whenever  any  person  keeps  back  evidence  is  as  I  have 
stated  it  to  be.  1  am  of  opinion,  therefore,  that  there  was  a  provision  in  this 
settlement  which  made  it  impossible  for  the  husband,  so  long  as  the  aettlement 
existed,  to  dispose,  during  the  life  of  the  wife  and  the  uncertainty  of  there 
being  issue  of  the  marriage,  of  this  property.  I  am  also  of  opinion  that 
Mr.  George  Lockett  Robinson  was  perfectly  well  aware  of  that  fact,  and  that 
the  settlement  was  within  his  knowledge  at  the  time  the  money  was  raised. 
But  a  question  which  required  consideration  was  very  pointedly  put  by 
Mr.  Baggallay.  It  was  this,  whether  that  which  would  be  evidence  against 
certain  persons  would  also  be  evidence  as  against  others?  Undoubtedly  there 
are  very  nice  distinctions  to  foe  drawn  from  many  cases  with  respect  to  the 
extent  to  which  the  evidence  given  by  certain  persons  is  evidence  a^^inst  others. 
I  think  there  is  in  this  case  evidence  against  the  whole  world  of  the  existence  of 
this  settlement.  I  think  that,  if  the  facts  to  which  I  have  referred  in  tiie  evidence 
had  been  proved  by  the  testimony  of  a  witness  in  the  witness-box,  a  jury 
would  have  found  that  there  was  such  a  settlement  against  any  person  what- 
ever. I  am  of  opinion  also  that  they  would  have  found  that  there  were  those 
clauses  in  the  settlement  to  which  I  have  also  referred.  I  am,  therefore,  of 
opinion  that  all  the  persons  who  had  notice  of  the  settlement  are  bound  by  it. 
It  is  certain  that  all  the  mortgagees  in  this  case  had  notice  of  the  settlement. 
It  is  true  that  Mr.  George  Lockett  Bobinson  had  actual  and  positive  notice  of 
it.  The  trustee  of  the  mortgagees  had  only  constructive  notice  of  it.  They 
are,  therefore,  in  no  respect  morally  implicated  in  the  transaction  itself.  With 
respect  to  them  it  is  quite  clear  the  settlement  must  have  priority  over  their 
chaises.  They  are  entitled  to  have  every  power  given  to  them  against  the 
settlement,  which  could  have  been  conferred  upon  them  by  Geoi^e  Barlow; 
and  they  will  also  be  entitled  to  have  the  costs  of  the  suit  added  to  their 
chaises.  The  same  observation  will  apply  to  the  second  mortgagees — the 
takers  subsequent  to  the  trust.  With  respect  to  the  rest  of  the  case  I  will 
examine  it  more  carefully.  I  place  very  little  reliance  upon  such  affidavits 
as  tiiose  of  persons  who  read  the  settlement  casually  afterwards,  and  who 
come  now  to  speak  to  the  contents  of  it.  Statements  of  that  nature  as  to  the 
contents  of  the  settlement,  made  by  persons  who  were  not  parties  to  it,  who 
are  brought  here  to  speak  with  respect  to  the  power  of  sale  contained  in  it, 
and  to  say  whether  such  power  of  sale  overrides  all  the  trusts  of  the  settlement, 
or  was  only  exercisable  in  default  of  there  being  issue,  constitute  matters  on 
which  I  place  very  little  reliance.  So  much  so  that  my  impression  is,  when  I 
come  to  read  all  the  affidavits,  I  shall  find  it  necessary  to  set  o£F  one  of  them 
against  the  other.  I  have  also  to  consider  what  property  is  included  in  the 
settlement.  I  will  look  at  that  also  more  fully.  I  am  periectly  clear  that  the 
settlement  contained  the  seven  messuages,  even  if  it  did  not  also  contain  the 
piece  of  land  adjoining  them;  but  of  that  first  proposition  there  is  no  question. 
I  am  at  present  disposed  to  think  that  from  the  ambiguous  passage  in 
Mr.  Bobinson 's  evidence,  the  settlement  did  contain  the  piece  of  land  adjoining. 
It  was  contained  in  the  mortgage ;  but  as  to  that  I  will  consider  the  case  a 
little  more  fully.  I  must  also  consider  the  costs  of  the  suit.  This  case  is, 
however,  undoubtedly  one  in  which  it  is  impossible  to  say,  whether  I  make 
Mr.  Robinson  pay  or  withhold  from  him  the  costs  of  the  suit,  that  personally 
there  is  not  a  great  deal  of  blame  attributable  to  him.  He  allowed  his  clients 
to  advance  money  upon  property  which  was  not  a  valid  security.  The  story 
which  he  telU  with  respect  to  the  consent  of  the  lady,  independently  of  the 
contradiction  of  it  by  the  lady  herself,  is,  in  my  opinion,  highly  improbable.  I 
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do  not  fo^et  the  comments  which  were  made  by  Mr.  Be  Gex  upon  it ;  but 

her  afBdarit  distinctly  and  positively  denies  it.  Mr.  Bobinson  must  have 
known  that  her  consent  given  to  hina  across  the  table — although  he  might  be  a 
commiBsioner  to  take  the  consent  of  married  women — was  worth  nothing  at  all. 
He  must  have  known  that  it  was  necessary  for  her  to  acknowledge  the  deed 
under  the  Statute  of  Fines  and  Recoveries  in  the  regular  form ;  and  for  him 
to  say  that  he  called  this  lady  into  his  room  (whether  it  was  his  house  or  his 
office  is  immaterial)  and  showed  her  the  settlement  lying  upon  the  table,  asked 
her  whether  she  had  really  and  truly  consented  to  it,  and  examined  her  in  the 
form  that  commissioners  for  taking  the  acknowled^ents  of  married  women 
would  examine  married  women,  is  really  a  story  which  it  is  hardly  possible  for 
me  to  consider  of  any  validity.  I  say  that  I  could  scarcely  regard  it,  even  if 
it  had  actually  taken  place ;  but  there  is  a  considerable  amount  of  contradiction 
of  it  on  the  part  of  the  lady  herself.  I  am  also  a  little  surprised  at  this  state 
of  things;  I  am  at  a  loss  to  understand  why  the  draft  or  the  copy  of  the  settle- 
ment has  not  been  produced  before  me.  Undoubtedly  the  usual  practice  of 
solicitors  is  to  preserve  all  their  drafts;  and  a  very  useful  practice  it  is.  I  eon 
not  sure  whether  it  has  been  settled  that  they  ought  to  do  so;  but  it  is  a  very 
beneficial  thing  that  they  should.  Nothing  of  the  sort,  however,  is  produced  in 
evidence  on  the  subject.  Now,  having  made  those  in  this  case,  and  there  is  an 
anxious  withholding  of  observations,  I  will  carefully  read  over  the  whole  of  the 
evidence,  and  I  will  bear  in  my  mind  the  observations  of  Mr.  De  Gex  (which 
were  very  pertinent)  in  the  course  of  his  argument,  viz.,  that  the  case  against 
George  Lockett  Bobinson  was  in  great  measure  one  between  co-defendants,  and 
one  in  which  the  court  cannot  properly  deal  with  the  case  as  it  now  stands. 
As  the  case  was  originally  framed,  it  was  one  which  expressly  charged 
George  Lockett  Robinson  with  having  been  culpably  inculpated  in  the  breach 
of  the  trust.  Those  allegations  were  struck  out  by  amendment.  The  only 
charges  that  remain  are  those  to  which  I  directed  Mr.  Surrage's  attention, 
when  he  was  addressing  me,  and  in  which  it  is  stated  that  Mr.  Bobinson  acted 
in  concert  with  Geo^e  Barlow  for  the  purpose  of  defeating  the  settlement,  and 
also  as  a  trustee  in  committing  a  breach  of  trust.  Having  made  those 
observations  I  will  dispose  of  the  rest  of  the  case  to-morrow  morning. 

July  7. — The  Mastbr  of  the  Bolls. — have  nothing  to  add  to  the 
observations  which  I  made  upon  this  case  yesterday,  beyond  this:  that 
Mr.  Barlow  must  pay  the  costs  of  the  suit,  including  the  costs  (if  there  are 
any)  of  the  separate  appearance  of  his  wife.  With  respect  to  l^e  mortgagees, 
they  must  add  their  costs  to  their  securities.  I  shall  make  no  distinction 
between  Mr.  George  Lockett  Bobinson  and  their  trustees.  You  may,  therefore, 
Mr.  Prendergast,  take  a  declaration  to  this  eSect :  Declare  that  a  settlement 
was  duly  executed  on  the  marriage  of  Mr.  and  Mrs.  Barlow ;  that  that  marriage- 
settlement  settled  the  seven  messuages  in  the  bill  mentioned,  and  the  piece 
of  land  thereunto  adjoining;  that  the  settlement  contained,  first,  a  life-estate 
to  George  Barlow,  then  a  Ufe-estate  to  his  wife  if  she  survived  him,  and  then  a 
direction  that  the  property  was  to  be  divided  amongst  the  children  of  the 
marriage  (if  any)  as  the  father  should  appoint;  and  in  default  of  appointment 
equally  among  the  children;  and  that  if  there  were  no  children  there  was  to  be 
a  power  of  sale  or  mortgage  given  to  George  Barlow,  and  in  default  of  his 
exercising  it  there  was  a  trust  for  the  children  of  the  first  marriage  as  he  should 
appoint;  and  in  default  of  such  appointment,  for  them  equally;  and  that  the 
settlement  contained  all  the  necessary  provisoes  and  clauses  for  the  purpose  of 
carrying  it  into  effect.  I  am  convinced,  from  the  evidence  in  the  suit,  that 
the  8ul»tance  of  what  I  have  stated  was  in  the  settlement ;  and  at  all  events 
there  should  be  added  to  the  provisions  of  the  settlement  whatever  is  usual  and 
coounon  in  such  cases.  I  make  that  declaration  upon  a  careful  examination 
of  the  whole  of  the  evidence,  particularly  that  of  Mr.  George  Lockett  Bobinson, 
and  in  the  absence  of  the  document  itself,  or  of  any  copy  of  it.  If  the 
document  itself,  or  any  copy  of  it,  should  be  produced,  then  I  may  be  able  to 
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modify  the  declaration.  As  I  stated  before,  I  place  very  great  reliance  upon 
the  evidence  of  those  persons  in  whose  favour  the  settlement  was  made,  of  the 
father  of  the  lady,  and  of  the  person  who  prepared  the  settlement;  but  I  place 
very  little  reliance  indeed  upon  the  evidence  of  those  persons  who,  having  seen 
the  settlement  afterwards  undertook  to  say  what,  in  their  opinion,  it  contained. 
Affirming  the  observations  which  I  made  yesterday,  I  think,  Mr.  Prendei^ast, 
that  the  decree  to  which  you  are  entitled  is  such  an  one  as  I  have  this  morning 
mentioned. 


[NISI  PBIUS.] 
SUHHBB  ASSIZES. — BOUE  CIBCUIT. 

CaoHPTON,  J.,  Aug  10,  1865. 
PREVOST  V.  THE  GREAT  EASTERN  RAILWAY  COMPANY. 

13  L.  T.  20. 

Liability  of  railway  company  to  passengera  for  late  arrival  of  trains — Effect 
of  rules  and  regulatioru  contained  in  time-tablea — Evidence  of  negligence — 
Damages. 

Carriers. — The  time-table  of  a  railway  company  stated  that  a  train  would 
leave  L.  station  at  2.37  p.m.,  and  arrive  at  M.  at  2.54.  The  plaintiff  entered 
L.  station  during  the  Whitsuntide  holidays  at  2.20  p.m.,  and  procured  a  ticket 
for  M.,  after  being  told  by  the  ticket-porter  and  a  guard  that  a  train  which  was 
nearly  due  would  stop  there.  The  train  in  question  did  not  arrive  at  L.  tiU 
three  p.m.  The  plaintiff  entered  the  carriage,  and,  after  considerable  delays 
in  consequence  of  stoppages,  arrived  at  8.,  a  station  beyond  M.,  at  a  quarter 
to  five  p.m.  The  train  had  not  stopped  at  M.  The  plaintiff,  who  had  an 
appointment  for  half-past  three  at  a  place  about  ten  minutes'  walk  from  M., 
took  a  cab  and  arrived  there  at  five,  but  too  late  for  his  appointment.  The 
time-table  of  the  company  contained' the  words  following:  "  These  tables  show 
the  times  at  which  the  trains  may  be  expected  to  arrive  and  depart  from  the 
several  stations;  every  exertion  will  be  used  to  insure  punctuality,  but  the 
departure  or  arrival  of  trains  at  the  time  stated  tvill  not  he  guaranteed,  nor  will 
the  company  hold  themselves  responsible  for  delay,  or  any  consequences  arising 
therefrom." 

The  jury,  in  answer  to  questions  from  the  learned  judge,  found  that  there 
was  no  negligence  or  want  of  care  on  the  pari  of  the  company : — Held,  that  no 
contract  or  duty  had  been  proved  by  which  the  company  could  be  made  liable. 

This  was  an  action  against  the  defendants  for  damages  sustained  by  the 
plaintiff  owing  to  delay  in  the  arrival  of  one  of  the  company's  trains. 

The  plaintiff  was  called,  and  stated  that  on  the  5th  June  (Whit-Monday) 
he  went  to  the  Lea  Bridge  station  from  Walthamstow  in  order  to  return  to 
London.  It  was  then  about  twenty  minutes  past  two,  and  it  appeared  from 
the  company's  time-table,  which  was  put  in  by  the  plaintiff's  counsel,  that  a 
train  would  leave  Lea  Bridge  at  2.87,  and  arrive  at  Mile  End  at  2.54.  The 
plaintiff,  who  had  an  appointment  for  half-past  three  at  Mile  End  Road,  about 
ten  minutes'  walk  from  the  station,  asked  a  guard  and  the  clerk  who  sold  the 
tickets  if  the  next  train  would  stop  at  Mile  End,  and  was  told  that  it  would. 
He  then  took  a  ticket  and  waited  for  the  train,  which  did  not  arrive  till  five 
minutes  past  three.  He  entered  the  carriage  and  the  train  proceeded,  but 
stoppCKi  on  the  road  between  Leyton  and  Stratford,  and  was  delayed  for  about 
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twenty-five  minutes.  It  then  went  on,  and  after  another  delay  of  a  quarter  of 
an  hour  at  Stratford,  arrived  at  Shoreditch  at  a  quarter  to  five,  without  ever 
having  stopped  at  Mile  End.  The  plaintiff  then,  according  to  his  statement, 
got  out,  went  to  the  superintendent,  and  asked  to  be  taken  back  to  Mile  End. 
He  was  (old  that  it  would  be  an  hour  before  there  would  be  another  train  for 
Mile  End,  and  that  he  must  do  the  best  he  could.  He  then  took  a  cab  and 
started  for  Mile  End  Road,  where  he  arrived  at  about  five  o'clock.  He  found, 
however,  that  he  had  lost  his  appointment,  and  thereupon  brought  this  action 
against  the  company. 

It  appeared  from  the  opening  statement  of  the  plaintiff's  counsel,  that 
damages  were  asked  for  in  respect  of  the  loss  of  this  appointment;  but 
CBOHFroN,  J.,  having  interposed  and  stated  that  such  damages  were  not,  in 
his  opinion,  recoverable,  the  claim  was  abandoned. 

Bovill,  Q.C.,  for  the  defendants  {G.  P.  Bidder  with  him),  now  referred  to 
p.  4  of  the  company's  time-tables  (which  were  in  evidence),  which  contained 
the  words  following :  "  These  tables  show  the  time  at  which  the  trains  may  be 
expected  to  arrive  and  depart  from  the  several  stations.  Every  exertion  will 
be  used  to  insure  punctuality,  but  the  departure  or  arrival  of  trains  at  the  time 
stated  will  not  be  guaranteed,  nor  will  the  company  hold  themselves  responsible 
for  delay  or  any  consequences  arising  therefrom."  He  submitted  upon  the 
authority  of  Hurat  v.  The  Great  Weatem  Railway  Company  (12  L.  T.  Bep. 
N.S.  634),  where  it  was  held  by  the  Court  of  CP.  that  the  mere  taking  of  a 
ticket  did  not  prove  a  contract  or  duty  on  the  part  of  the  railway  company, 
that  the  train  iditould  be  at  the  station  at  the  time  when  the  passenger  expected 
it,  that  the  plaintiff  had  made  out  no  case. 

Crohpton,  J. — ^Then  the  company  say  in  their  rules  and  regulations, 
"  Every  exertion  will  be  used  to  insure  punctuality,  but  the  arrival  or  departiu-e 
of  trains  at  the  time  stated  will  not  be  guaranteed."  The  company  very 
properly  decline  to  guarantee  the  time  of  the  arrival  or  departure  of  trains, 
because  there  may  be  accidents  or  other  matters  which  render  punctuality 
impossible.  It  is,  however,  the  duty  of  the  company  to  use  due  and  proper 
care  with  the  view  of  insuring  punctuality.  The  duty  or  the  contract  (for  a 
duty  arises  out  of  the  contract,  and  whether  the  action  is  founded  on  a 
promise  or  a  duty  is  a  question  of  pleading)  is  to  use  due  and  proper  care. 
The  company  expressly  say,  "  We  will  not  con^ct  and  it  shall  not  be  taken 
as  part  of  our  duty  to  guarantee  the  arrival  of  trains,"  but  (they  go  on  to  say) 
we  will  take  the  greatest  care  to  insure  punctuality.  I  think  that  the  contract 
and  duty  is  simply  this,  that  they  will  use  proper  care  and  not  be  n^ligent. 

Bovill,  Q.C.,  then  addressed  the  jury  on  the  question  of  negligence,  and 
they  found  that  there  was  no  proof  of  any  such  negligence. 

Crohpton,  J. — ^Then  I  rule  that  in  this  case  the  plaintiff  can  only  recover 
on  the  ground  that  there  has  been  negligence  or  want  of  care  on  the  part  of 
the  company.  Negligence  or  a  breach  of  duty  must  be  proved  to  entitle  the 
plaintiff  to  recover.  The  jury  say  that  there  was  none,  and  the  plaintiff  must 
be  non-suited. 

Plaintiff  Tion-auited. 


[admiralty.] 

The  Right  Hon.  Dr.  Lushinoton,  May  18,  28,  30,  June  20,  1865. 

THE  VICTOR. 
18  L.  T.  21. 

Posaeesion — Repairs — Sale. 

The  neceaaity  which  givea  the  maaier  an  implied  authority  to  aell  hi$ 
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ve$8el  abroad  must  be  created  by,  and  depend  upon,  the  particular  circum- 
stances of  each  case. 

Shipping. — The  vessel  was  at  the  Cape  of  Good  Hope,  and  in  need 
of  extensive  repairs.  The  master  had  no  credit,  and  the  ship's  agents  there 
had  a  claim  of  WOl.  against  her,  and  threatened  arrest.  The  master  wat 
unable  to  repair  the  ship,  even  iemporaTily,  so  as  to  bring  her  to  England,  and 
the  necessary  delay  of  three  months  to  enable  the  master  to  communicate  vnth 
the  owner  in  Ertgland  would  have  been  prejudicial  to  the  vessel.  The  master 
therefore  sold  her  at  the  Cape: — Held,  that,  under  the  circumstances,  an 
adequate  necessity  existed  for  the  sale,  and  that  therefore  the  transfer  was 
valid. 

In  1862  the  schooner  Victor,  belonging  to  her  master,  Jarvis,  was  lying  in 
Table  Bay  in  need  of  repairs,  and  the  master,  having  no  mean^  of  repairing 
her,  left  her  there  and  came  to  England,  where  he  sold  the  vessel  for  1501.  to 
his  brother,  the  plaintiff  William  Jarvis,  a  wine-merchant  in  the  Minories, 
who  immediately  caused  himself  to  be  registered  as  sole  owner,  appointed  his 
brother  as  master,  and  sent  him  back  to  the  Cape  with  instructions  to  employ 
the  vessel  in  the  coasting  trade  there.  On  arrival  at  the  Cape  the  master  sold 
the  vessel  for  1351.,  at  public  auction,  to  the  defendant  Capt.  Hawksley,  who 
brought  her  to  this  country,  and  the  present  suit  was  then  instituted  by  the 
plaintiff  William  Jarvis,  to  obtain  possession  of  the  vessel  notwithstanding  the 
sale  at  the  Cape. 

Deane,  Q.C.,  and  V.  Lushington  for  plaintiff. 

Brett,  Q.C.  and  A.  Cohen  for  defendant.  . 

Dr.  Lushington. — In  this  case  Mr.  W.  Jarvis,  of  the  Minories,  seeks  to 
recover  possession  of  the  vessel  Ficfor  from  Mr.  Hawksley,  of  Peckham,  who 
was  actually  in  possession  of  the  vessel  when  she  was  arrested  by  process  from 
the  court.  Mr.  W.  Jarvis  claims  to  be  owner  by  a  purchase  from  his  brother, 
Thomas  R.  Jarvis,  whom  I  shall  hereafter  call  Capt.  Jarvis,  and  that  purchase 
took  place  on  the  5th  Feb.,  1863,  for  150L,  whilst  the  vessel  was  at  the  Cape. 
Mr.  Jarvis  alleges  that  he  sent  his  brother  (Capt.  Jarvis)  to  the  Cape  to  take 
possession  and  navigate  her  as  master  according  to  his  directions,  and  that 
Capt.  Jarvis,  without  necessity,  sold  the  vessel  to  the  defendant.  Of  course 
this  last  statement,  that  the  ship  was  sold  without  necessity,  is  denied  by  the 
defendant,  but  he  also  raises  what  I  may  call  a  preliminary  defence  in  the 
following  terms:  "  The  purchase  of  the  schooner  Victor,  alleged  to  have  been 
made  by  the  plaintiff,  was  not  such  an  absolute  and  bond  fide  purchase  by  the 
plaintiff  as  to  give  him  a  good  title  to  the  schooner  as  against  the  defendant." 
It  is  clear,  then,  that  there  are  two  questions:  first,  the  title  of  the  plaintiff  to 
maintain  the  action;  second,  the  validity  of  the  sale  to  the  defendant  at  the 
Cape  of  Good  Hope.  I  must  consider  the  right  of  the  plaintiff  to  sue  as  the 
first  question  to  be  disposed  of,  for  if  I  decide  it  against  the  plaintiff,  there  is 
an  end  of  the  case.  There  is,  I  think,  some  obscurity  as  to  the  terms  in  which 
the  defendant  states  the  defect  of  the  plaintiff's  title.  I  perfectly  understand 
that  the  title  of  the  plaintiff  may  be  denied  altogether;  but  I  do  not  understand 
how  this  can  be;  if  I  dare  use  the  expression,  a  mitigated  title,  not  absolute, 
not  bond  fide,  not  altogether  bad,  but  only  bad  as  relates  to  the  present 
defendant.  I  consider  that  I  have  no  means  of  deciding  this  point,  but  by 
proceeding  straightforward  to  the  question — Bid  Mr.  W.  Jarvis  really  and  bond 
fide  purchase  this  vessel,  or  is  the  alleged  sale  from  bis  brother  to  him  an 
empty  form,  or  only  a  security  for  the  debt  Capt.  Jarvis  owed  to  W.  Jarvis, 
or  was  it  collusive?  Capt.  Jarvis  is  dead;  we  must  not  look,  then,  for  other 
testimony.  What  was  the  probability  of  the  case,  looking  to  all  the  facts,  the 
undisputed  facts?  I  am  of  opinion  that  it  was  probable  that  Capt.  Jarvis 
should  wish  to  sell  the  vessel.  The  vessel  had  lain  at  the  Cape  from  Oct. 
1862,  unemployed,  in  a  state  of  great  disrepair,  producing  no  return,  but 
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entailing  great  expense.  She  was  lying  in  Table  Bay,  without  any  protection, 
if  not  in  danger,  respecting  which  there  is  a  conflict  of  evidence,  and  a  certain 
degree  of  deterioration  must  have  taken  place.  The  owner  (Capt.  Jarvis) 
was  considerably  in  debt  to  Searight  and  Co.,  merchants,  at  the  Cape. 
Whether  or  no  f^ere  was  a  lien  on  the  vessel  is  another  consideration. 
Capt.  Jarvis.  it  is  clear  from  the  evidence,  had  no  means  to  repair  her,  no  credit 
wiih  Searight  and  Co.,  who  were  his  agents.  I  have  no  evidence  why  he  did 
not  proce^  to  sell  at  the  Cape,  and  to  liquidate  Searight's  demand,  and  I 
must  not  act  upon  conjecture.  I  have  also  no  direct  evidence  why  he  came 
from  the  Cape  to  England ;  but  I  think  that  all  the  correspondence,  and  all 
the  Tea  gesicB,  show  that  he  was  in  difficulty  and  embarrassment.  It  seems  to 
me,  then,  quite  consistent  with  probability  that  Capt.  Jarvis  should  be  willing 
to  sell  the  ship,  nor  do  I  see  any  improbability  in  the  plaintiff  Mr.  W.  Jarvis 
being  the  purchaser.  Who,  except  a  brother,  would  purchase  a  ship  in  the 
condition  this  was,  which  had  been  lying  at  Table  Bay  from  Oct.  1862? 
Capt.  Jarvis  was  in  embarrassment — indeed,  without  such  a  sale  his  prospects 
were  absolutely  desperate;  and,  moreover,  his  embarrassment,  as  bis  brother 
believed,  had  been  brought  about  by  his  own  extravagance  and  improvidence. 
Then,  were  the  terms  of  the  purchase  so  extortionate  as  would  justify  the 
court  in  holding  the  sale  void  on  that  account?  It  might  be  difficult  to  say 
what  was  the  value  of  a  ship  in  this  predicament.  The  price  was  150i.  Five 
months  later  she  sold  at  auction  for  1351.  This  fact  alone,  I  think,  would  rebut 
any  supposition  that  the  price  was  so  much  below  the  value  as  to  savoiu-  of 
extortion.  Moreover,  it  must  have  been  rather  a  bold  experiment  to  purchase 
a  ship  known  to  be  out  of  repair,  lying  exposed  at  Table  Bay.  In  truth,  if  by 
the  law  of  the  Cape  Messrs.  Searight  could  have  arrested  and  sold  her  for 
their  debt,  the  ship  was  of  no  value  at  all.  I  certamly  cannot  hold  that  this 
transfer  from  Capt.  Jarvis  to  his  brother  was  void  on  account  of  the  small 
amount  of  the  price.  Then,  as  to  the  payment  of  the  consideration.  It  ia 
said  that  no  money  was  paid  down,  which  I  believe  to  be  the  truth.  The 
consideration  on  behalf  of  the  plaintiff  is  alleged  to  have  been,  first,  a  certain 
quantity  of  ale  sent  to  the  Cape,  the  proceeds  of  which  were  to  become  the 
property  of  Capt.  Jarvis,  the  value  being  estimated  at  851.  2ft.  6d.;  secondly, 
the  cancelling  of  a  debt  of  501.  due  to  W.  Jarvis  for  moneys  advanced  to 
Capt.  Jarvis  and  his  wife;  and  thirdly,  a  sum  of  151.  paid  for  Capt.  Jarvis's 
passage  to  the  Cape.  These  sums  make  up  altogether  about  1501.  Upon  the 
wh<^,  I  am  of  opinion  that  this  was  a  sale  by  necessity,  and  that  ndther  by 
law  nor  by  justice  am  I  bound  to  deprive  the  defendant  of  the  property  of 
which  he  was  the  bond  purchaser.  My  decree  must  be  in  favour  of  the 
defendant,  and  necessarily  with  costs. 


[ADMIRALTY.] 

1865. 
THE  D.  JEX. 
18  L.  T.  22. 

WagcB — AccounU — Uatier  part  owner — Uerchani  Shipping  Act  1854, 
sect.  IQl^Admiraliy  Court  Act  1861—24  Vici.  c.  10,  Bed.  10. 

Shipping.  A. — In  a  suit  for  wages  between  an  owner  and  the  master,  who 
ia  also  a  part  owner,  the  court  can  take  no  cognisance  of  a  claim  by  the  master 
to  an  eqititable  share  in  the  vessel. 
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This  case  raised  the  question  whether,  in  taking  the  accounts  in  a  suit  for 
wages  between  a  master  and  his  owner,  the  court  can  take  cognisance  of  an 
equitable  claim  hy  the  master  to  a  share  in  the  vessel.  The  suit  was  originally 
for  wages,  and  the  owners  having  set  up  a  counter-claim,  the  accounts  were 
referred  in  the  usual  manner  to  the  registrar  and  merchants,  and,  pending  this 
reference,  the  court  was,  on  the  13th  inst.,  moved  on  behalf  of  the  plaintiff, 
the  master,  for  leave  to  amend  his  claim  in  respect  of  an  equitable  share  and 
interest  in  the  vessel,  and  so  increase  the  amount  of  the  action.  The  following 
are  the  sections  referred  to  in  the  title. 

"  Every  master  of  a  ship  shall,  so  far  as  the  case  permits,  have  the  same 
rights,  liens,  and  remedies  for  the  recovery  of  his  wages  which  by  this  Act,  or 
by  any  law  or  custom,  any  seaman,  not  being  a  master,  has  for  the  recovery 
of  his  wages ;  and  if,  in  any  proceeding  in  any  Court  of  Admiralty,  or  Vice- 
Admiralty  pouching  the  claim  of  a  master  to  wages,  any  right  of  set-off  ot 
coimter-claim  is  set  up,  it  shall  be  lawful  for  such  court  to  enter  into  and 
adjudicate  upon  all  questions,  and  to  settle  all  accounts  then  arising  or  out- 
standing and  unsettled  between  the  parties  to  the  proceeding,  and  to  direct 
payment  of  any  balance  which  is  found  to  be  due :  (Merchant  Shipping  Act 
1864,  sect.  191.) 

"  The  High  Court  of  Admiralty  shall  have  jurisdiction  over  any  claim  by  a 
seaman  of  any  ship  for  wages  earned  by  him  on  board  the  ship,  whether  the 
same  be  due  under  a  special  contract  or  otherwise,  and  also  over  any  claim  by 
the  master  of  any  ship  for  wages  earned  by  him  on  board  the  ship,  and  for 
disbursements  made  by  him  on  account  of  the  ship,  provided  always,  that  if  in 
any  such  cause  the  plaintiff  do  not  recover  fifty  pounds,  he  shall  not  be  entitled 
to  any  costs,  charges,  or  u^penses  uicurred  by  him  therein  unless  the  judge 
shall  certify  that  the  cause  was  a  fit  one  to  be  tried  in  the  said  court." 
(Admiralty  Court  Act  1861,  24  Vict.  c.  10.) 

V.  Lushington  for  the  plaintiff. 

Deane,  Q.C.  for  the  defendant. 

Dr.  LusHiNOTON. — This  was  originally  a  cause  of  wages,  and  there  was  a 
reference  to  the  registrar  and  merchants  to  take  accounts.  A  motion  is  now 
made  to  the  court  by  the  plaintiff  for  leave  to  amend  his  claim  by  adding  a 
claim  in  respect  of  his  equitable  share  and  interest  in  the  vessel  £>.  Jex,  and 
furthermore,  to  increase  the  amoimt  of  the  action  in  a  decree  warrant,  and 
arrest  the  vessel.  This  vessel  was  originally  built  in  New  York,  in  the  year 
1858.  She  was  owned  to  the  extent  of  seven-eighths  by  Josiah  Jex,  who  hved 
in  New  York,  the  remaining  eighth  belonging  to  Manuel  Guide.  Guide  sailed 
as  master  with  this  vessel,  and  in  the  year  1861  it  was  deemed  convenient  by 
Josiah  Jex  that  this  vessel  should  assume  a  British  character,  and  accorduigly 
he  conveyed  to  his  brother  John  Jex,  of  Honduras,  his  seven-eighth  share, 
and,  according  to  the  affidavit  of  Guide,  sworn  on  May  4,  Josiah  Jex  also 
conveyed  the  remaining  eighth  share  without  Guide  having  received  any 
consideration  therefrom.  Such  is  the  statement  of  the  5th  paragraph.  The 
vessel  was  accordingly  registered  as  a  British  vessel,  and  as  such  came  to 
this  country  in  Nov.  1864.  Mr.  Josiah  Jex  caused  the  master  to  be  deprived 
of  his  command.  The  master  then  instituted  this  suit  for  his  wages,  and 
the  question  is  for  the  court  to  decide  whether  it  can  permit  him  to  sue 
for  the  value  of  his  one-eighth  share  mentioned  in  his  affidavit.  On  behalf 
of  the  plaintiff  reference  is  made  to  the  191st  section  of  the  Merchant 
Shipping  Act.  [  His  Honour  then  read  the  section.  ]  Now  what  is  the 
meaning  of  the  words  "  to  settle  all  accounts  then  arising  or  outstanding 
and  unsettled  between  the  parties  to  the  proceedii^?"  It  will  be  observed 
that  it  was  only  in  case  of  a  set-off  or  counter-claim  that  this  power  was 
conferred  upon  the  court.  It  is  true  that  in  this  case  there  has  been  a 
counter-claim,  but  it  appears  to  me  that  the  intention  of  the  Legislature  was 
not  to  refer  to  this  court  the  decision  of  all  questions  which  might  exist 
between  the  parties  on  matters  entirely  foreign  either  to  wages  or  disburse- 
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meats.  The  object  of  this  Bection  was  to  enable  the  court  to  do  justice 
where  the  owners  set  up  a  counter-claim  with  reference  to  the  ship  or  her 
disbursements.  All  these  are  matters  properly  cognisable  by  the  Court  of 
Admiralty ;  but  the  wide  exposition  set  up  by  the  plaintiff  might  include 
matters  wholly  foreign  to  its  jurisdiction  and  to  the  decision  of  which  it  is 
unaccustomed.  I  am  of  opinion,  therefore,  that  this  motion  cannot  be 
supported  under  the  191st  section  of  the  Merchant  Shipping  Act.  The 
10th  section  of  the  Admiralty  Court  Act,  1861  (24  Vict.  c.  10),  has  reference 
only  to  disbursements,  under  which  head  this  cannot  be  classed.  The  motion 
therefore  must  be  rejected,  but  without  costs. 


Applied,  In  re  Jones,  [1866]  E.  B.  A.  570;  35  L.  J.  Ch.  520;  L.  B.  2  Eq.  828; 
14  L.  T.  540;  14  W.  E.  666  (V.C.) 

Will — specific  bequest — Ademption  of  legacy. 

Will. — Testator  by  his  will,  dated  25tk  September,  1860,  made  a  bequest 
of  "  all  his  Lake  Erie  bonds  and  debentures  "  and  other  property,  to  certain 
persons,  according  to  the  nature  and  qualities  thereof  respectively."  At 
this  date  he  was  possessed  of  some  bonds  of  a  company  called  "  The  New  York 
and  Erie  Railroad  Company,"  but  an  exchange  was  then  being  carried  out  by 
the  holders  of  the  bonds  of  this  company  for  shares  to  a  like  amount  in  a  new 
company  to  be  caUed  "  The  Erie  Railway  Company,"  and  a  contract  for 
such  transfer  had  been  signed  in  October,  1859.  It  did  not  appear  that  the 
testator  knew  of  the  negotiations  or  contract  at  the  date  of  his  will;  but  he 
became  acquainted  jvitk  them  on  or  before  the  20th  July,  1861.  On  the  &ih 
October,  1861,  the  testator  made  a  codicil,  which  did  not  refer  in  any  way  to 
the  above  bequest,  and  on  the  27th  November,  1861,  he  died: — Held,  that  the 
shares  of  the  Erie  Railway  Company,  of  which  the  testator  was  possessed  at 
the  Ume  of  his  decease,  passed  under  the  specific  devise  of  the  testator's 
"  Lake  Erie  bonds  and  debentures." 

This  petition  was  presented  by  the  executors  of  the  will  of  Thomas 
Pilkington,  late  of  Cheltenham,  in  the  county  of  Gloucester,  Esq.,  to  obtain 
the  decision  of  the  coiuli  on  the  following  question. 

The  testator,  by  his  will  dated  the  25th  September,  1860,  amongst  other 
things,  gave,  devised,  and  bequeathed  ' '  all  his  Lake  Erie  bonds  and 
debentures "  to  the  petitioners  by  the  description  of  his  friends  Qeorffe 
Edmunds  Williams,  of  Cheltenham  aforesaid,  gentleman,  and  Henry  DarviU, 
of  Windsor,  gentleman,  their  heirs,  executors,  administrators,  or  assigns, 
"  according  to  the  nature  and  qualities  thereof  respectively,"  upon  certain 
trusts  for  sale  as  therein  mentioned,  and  the  testator  appointed  the  said 
petitioners  his  executors. 

The  testator  made  a  codicil  to  his  will,  dated  the  5th  October,  1861,  but 
not  in  any  maimer  referring  to  the  above  specific  bequest. 

The  testator  died  on  the  27th  November,  1861,  without  having  altered  or 
revoked  his  said  will  save  by  tiie  codicil,  and  without  having  altered  or  revoked 
the  oodicil.  and  the  will  and  codicil  were,  on  the  Slat  December,  1861,  duly 
proved  by  the  petitioners. 

It  appeared  that  the  testator,  at  the  date  of  his  will,  was  possessed  of 
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five  1000  dollar  unsecured  bonds  of  the  New  York  and  Erie  Bailroad  Companj, 
and  that  this  company  afterwards  becoming  insolvent,  a  new  company  wai 
founded,  called  the  Erie  Railway  Company.  By  the  arrangements  made  on 
that  occasion,  the  holders  of  bonds  of  the  New  York  and  Erie  Kailroad 
Company  became  entitled,  upon  surrendering  their  unsecured  bonds,  to  shares 
in  the  preferred  capital  stock  of  the  Erie  KaUway  Company  in  respect  of  those 
bonds. 

The  testator  accordingly  surrendered  his  said  bonds,  and  received  in 
exchange  fifty-eight  shares  in  the  preferred  capital  stock  of  the  Erie  Railwaj 
Company,  and  seventy-five  dollars  in  the  same  stock.  Of  these  fifty-eight 
shares  and  seventy-five' dollars  the  testator  was  at  the  time  of  his  death 
possessed ;  for  which  he  held  two  certificates  of  the  company,  dated  at  New 
York,  the  20th  July,  1861,  and  he  was  not,  at  the  time  of  his  death,  possessed, 
or  entitled,  of  or  to  any  bonds  or  debentures  answering  to  the  term  "Lake 
Erie  bonds  and  debentures,"  or  to  any  debentures,  bonds,  stock,  or  other 
securities  in  any  railway  in  North  America,  except  the  shares  and  stock  above 
mentioned. 

The  sole  question  now  was,  whether  by  the  alteration  of  the  security,  and 
the  non-existence  of  any  property  at  the  testator's  death,  which  could  answer 
the  description  of  "  Lake  Erie  bonds  and  debentures,"  the  above  legacy  bad 
become  adeemed. 

The  contract  by  which  the  property  ot  the  New  York  and  Erie  Railroad 
Company  was  transferred  to  the  Erie  Railway  Company  was  dated  the  SSnd 
October,  1859.    By  that  contract  the  bondnolders  of  the  former  oompao; 

agreed  to  exchange  their  bonds  for  preferred  stock  of  like  amount  in  the  latter. 
It  did  not  appear  that  the  testator  at  the  date  of  his  will,  25th  September. 
1860,  was  aware  of  this  negotiation  and  contract,  but  it  was  abundantly  clear 
that  he  assented  to  it,  because  he  paid  to  the  Erie  Railway  Company  oa  or  i 
before  the  20th  July,  1861,  his  share,  amounting  to  145  dollars,  of  an  "  assese- 
ment  "  or  contribution  of  2^  per  cent,  upon  all  the  holders  of  unsecured  bonds, 
assenting  to  the  contract,  for  cash  necessary  to  complete  the  purchase,  as 
appeared  by  a  receipt  which  was  produced. 

Craig,  Q.C.,  and  Tripp  appeared  for  the  petitioners;  and  contended  that  i 
the  volimtary  conversion  of  the  bonds  into  shares  of  a  new  company  was  an  I 
ademption  by  the  testator  of  the  legacy  given  by  his  will.    They  cited — 

Pattison  v.  Pattison,  1  M.  &  K.  12.    Barker  v.  Rayner,  6  Madd.  206: 
e.  c.  2  Russ.  122.    Powya  v.  Mansfield,  8  M.  A  Cr,  859.    Slatter  v.  Noton.  , 
16  Ves.  197; 

and  distinguished 

Oakea  v.  Oakes,  9  Hare,  664. 
By  the  Wills  Act,  every  will  is  to  speak  as  tf  it  bad  been  executed  immediatelj 
before  the  death  of  the  testator,  unless  a  contrary  intention  should  appear. 

Applying  that  rule  to  this  case,  the  testator  purported  to  give  that  which  be 
once  had,  but  which  before  his  death  he  knew  he  possessed  no  longer  in  the 
same  shape,  or  capable  of  description  by  the  same  name.  Hence,  the 
language  could  not  be  treated  as  merely  a  mistaken  or  inaccurate  de8cripti<Ki 


MaUns,  Q.C.,  and  Renahaw,  for  the  respondents,  were  not  called  upon. 

The  Vice-Chancellor. — When  the  subject-matter  of  a  specific  bequest 
is  a  debt  due  to  the  testator,  if  that  debt  is  paid  in  the  testator's  lifetime,  tiiere 
is  a  complete  annihilation  of  the  whole  subject-matter  of  the  bequest.  A 
specific  bequest  is  a  thing  which  must  be  answered  by  something  in  specif' 
and  there  would  be  nothing  in  specie  or  existing  as  a  specific  thing  to  which 
the  bequest  could  apply.  Therefore  it  is  that  the  principle  was  thus  stated 
by  Lord  Thurlow.  that  where  the  subject  is  annihilated,  and  nothing  remains 
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specifically  upon  which  the  terms  of  the  bequest  can  operate,  the  bequest 
necessarily  fails.  It  is  quite  another  sort  of  case  where  a  gift  is  made  a 
specific  thing  by  desori|>tion,  and  another  specific  thing  is  found  to  exist, 
which  it  is  said  is  the  specific  thing  which  was  the  subject  of  the  bequest. 
Now*  there  may  be  cases  in  which  a  testatcH*  gives  a  specific  chattel  or  a 
specific  thing,  and  there  is  found  to  be  another  specific  thing  which  is  said 
to  answer  the  terms  of  the  bequest,  but  in  which  the  specific  wing  fixed  upon 
by  the  legatee  as  answering  the  description  of  what  is  given  to  him  cannot  be 
allowed  to  pass  to  him  by  specific  description ;  for  if  by  the  mere  voluntary 
act  of  the  testator,  with  no  motive  whatever  but  the  motive  of  changing  the 
thing  for  his  own  purposes,  he  sells  the  specific  chattel  and  invests  the  exact 
sum  of  money  in  another  specific  chattel,  the  result  is,  that  by  his  own 
voluntary  act  he  annihilates  the  specific  thing  which  was  the  subject  of  the 
gift,  and  it  can  never  be  held  that  what  he  by  his  own  act  voluntarily  and 
without  any  motive  but  the  purpose  of  a  change  had  thus  altered  in  specie, 
was  covered  by  the  description  of  the  specific  thing  given  by  the  will.  In  the 
present  case,  what  was  done,  although  in  a  sense  a  voluntary  act  of  the 
testator,  was  a  thing  done  with  reference  to  a  peculiar  quality  of  the  subject 
of  the  bequest  which  made  the  operation,  if  not  essential,  an  act  of  importance, 
with  a  view  to  the  value  of  the  particular  chattel  which  was  given.  It  is  of 
great  importance  to  observe  here  that  the  testator  by  his  will  inaccurately 
describes  those  specific  bonds  which  were  the  subject  of  his  bequest  as 
"debentures,"  which  they  were  not.  He  speaks  of  all  his  "bonds  and 
debentures,"  debentures  being  only  another  term  for  bonds.  But,  at  the  date 
of  his  will,  which  was  in  1860,  those  particular  bonds,  by  an  arrangement 
made  more  than  a  year  before  the  date  of  the  will  (no  matter  whether  that 
arrangement  was  known  to  the  testator  or  not),  had  attached  to  them  a 
particular  quality  which  induced  the  testator  afterwards,  in  order  to  preserve 
the  value  of  them  as  his  own  property  in  another  specific  shape,  to  take  shares 
in  that  other  railway,  which  is  certainly  not  the  railway,  the  bonds  of  which 
he  purports  to  give,  but  which  was  most  certainly  that  railway,  the  shares  in 
which  were,  by  an  act,  which  was  not  the  act  of  the  testator,  created  for  the 
purpose  of  representing  the  former  bonds  in  another  shape,  and  the  bonds 
were  impressed  with  the  quality  that  they  might  be  converted  into  the  shares 
of  this  railway.  Kow,  it  is  of  great  importance,  I  think,  to  observe  that,  at 
the  time  when  the  will  was  made,  the  bonds  were  impressed  with  this  quality, 
for  there  are  some  remarkable  words  in  the  will  that  have  not  been  commented 
upon  with  reference  to  this.  The  testator  says  that  he  gives  these  bonds  to 
the  legatees  named  *'  according  to  the  nature  and  qualities  thereof  respec- 
tively." Now,  the  nature  of  the  bonds  at  ^is  time  was  very  peculiar,  from 
the  circumstances  I  have  stated;  but  before  he  made  his  codicil,  which 
unquestionably  confirms  his  will,  and  most  unquestionably  brings  the  gift 
of  these  bonds,  which  he  had  given  "  according  to  their  nature  and  qualities," 
down  to  the  date  of  the  codicil,  that  peculiarity  in  their  nature  and  quality 
had  accomplished  their  change  into  the  other  speoific  things  now  in  question, 
namely,  the  shares  in  that  particular  railway.  This  is  a  case,  therefore,  in 
which,  the  testator  having  given  a  specific  thing  with  a  peculiar  nature  and 
quality  impressed  upon  it,  not  by  the  testator,  but  by  a  power  paramount  to 
his,  that  specific  thing,  between  the  date  of  the  testator's  will  and  of  his 
codicil,  undergoes  that  change  in  its  nature,  or  rather  in  its  description,  which 
probably  was  contemplated  by  the  testator  at  the  date  of  his  will.  It  must 
have  been  known  to  him  at  the  date  of  his  codicil ;  for  at  the  date  of  his  codicil, 
unless  the  bonds  were  understood  to  be  given  according  to  their  nature  and 
quality  such  as  they  were  at  the  date  of  his  will,  when  he  refers  to  their 
peculiar  nature  and  quality,  it  is  allowing  the  description  to  remain  in  his  will, 
and  l^e  circumstance  of  the  testator  having  placed  himself  in  Hiat  situation 
which  gave  him  possession  of  the  other  speoifio  tilings  into  which  the  b<mds 
had  been  converted,  keeps  the  case  entirely  free  bom  what  is  stated  by 
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Lord  Thurlow.  and  by  every  other  judge  who  has  accurately  defined  the 
principle  upon  which  specific  legacies  are  adeemed,  that  there  must  be  an 
annihilati(Hi  of  the  specific  thing,  and  nothing  remaining  up<Hi  which  the 
terms  of  the  bequest  can  operate.  How  can  it  be  said  that  there  is  here 
nothing  remaining  upon  which  ihe  terms  of  the  bequest  can  operate,  when, 
by  the  peculiar  quality  of  the  thing  described,  it  was  capable  of  undergoing 
a  change  which  it  did  undergo,  and  had  undergone,  at  the  time  when  the 
testator  made  his  codicil?  It  seems  to  me,  therefore,  it  would  be  contravening 
that  important  principle,  and  the  reoognised  definition  of  that  principle,  if  we 
were  to  overlook  the  distinction  between  the  utter  annihilation  of  the  subject- 
matter  of  the  bequest,  when  nothing  specific  can  be  found  answering  the 
bequest,  and  the  other  class  of  cases  where  there  is  a  change  in  the  specific 
nature  of  the  thmg  bequeathed,  arising,  not  from  anything  inherent  in  the 
nature  or  quality  of  the  thing  given,  but  from  some  voluntary  act  of  the 
testator,  which  takes  away  and  annihilates  in  its  specific  character  the  thing 
which  he  describes  as  the  subject-matter  of  his  bequest.  Here  I  think  the 
quality  of  these  bonds,  and  the  way  in  which  they  were  dealt  with  by  the 
testator  before  the  date  of  his  codicil,  shew  conclusively  that  the  thing  which 
is  averred  to  answer  the  description  of  the  bequest  was  reaUy  intended  by  the 
words  of  the  will;  and  hence  ^at,  upon  the  true  constructi<m  of  the  will,  the 
bequest  is  good,  and  the  court  is  bound  to  give  effect  to  it.  No  doubt  there 
is  this  difficulty  (and  I  wish  it  to  be  understood  that  I  do  not  overlook  it), 
that  these  bonds  were  for  a  specific  sum,  defined  by  the  language  of  the  bonds 
themselves.  By  the  quality  impressed  upon  them  at  the  time  when  the 
testator  made  his  will,  it  was  necessary  for  him  to  pay  more  money  in  order 
to  acquire  that  other  specific  thing,  which  seems  to  me  sufficiently  to  answer 
the  description  of  the  subject-matter  of  the  gift.  But  it  seems  to  me  that 
that  cannot  alter  the  construction  to  be  put  upon  the  will,  for  I  think  there  is 
here  a  sufficient  description  of  that  specific  thing  into  which  it  was  the 
testator's  wish  these  bonds,  which  he  had  specifically  given,  should  be 
converted  (though  by  no  act  of  his  own),  and  that  he  intended  they  should 
pass  by  the  description  in  his  will.  The  shares,  therefore,  must  be  declared  to 
have  passed  by  the  description  of  the  bonds  and  debentures.  I  have  not 
thought  it  necessary  to  observe  upon  the  Wills  Act,  but  I  do  not  in  the  least 
degree  discountenance  Mr.  Craig's  argument  as  to  the  application  of  the 
Wills  Act  to  the  present  case ;  because  my  impression  is  that  the  Wills  Act 
does  apply  to  the  case,  and  that  this  will  must  be  held  as  apeaking  from  the 
death  of  the  testator.  It  appears  that  there  is  not  only  nothing  in  the  Wills 
Act  opposed  to  this  construction,  but  the  language  of  the  will  and  the  nature 
of  the  subject-matter  of  the  bequest  seem  to  me,  not  to  contradict,  but  to 
support,  the  doctrine  of  the  statute,  that  the  will  is  to  speak  from  the  death  of 
the  testotor. 


[OOCRT  OF  APPEAL  IN  CHANCERY.] 

Crahworth,  L.C.,  July  24,  1866. 

BEECHEB  V.  MAJOB. 

18  L.  T.  54;  13  W.  B.  1084;  6  N.  B.  870. 

Separate  eeiaie — Purchase  in  the  name  of  another — Savingt, 

HnsBAND  AND  WiFE. — A  married  woman,  having  a  separate  income , 
invested  lOOOI.  in  Consols  in  the  name  of  her  niece.  She  afterwards  wrote  to 
the  nieee,  stating  that  she  intended  her  to  have  ihe  lOOOI.  stock  for  herself , 
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hui  ih^  $h»  (the  aunt)  waa  to  have  the  intereat  of  H  during  her  Ufe.  She  at 
the  same  time  desired  the  niece  to  execute  a  power  of  attorney,  enabling  the 
aunt  to  receive  the  dividends,  also  to  sell  and  tranejer  the  stock.  The  niece 
oomplied  with  this  request,  and  shortly  afterwards  the  aunt  died,  having 
received  the  dividends,  but  not  having  otherwise  dealt  with  the  fund: — Held, 
that  the  niece  was  entitled  to  hold  the  stock  for  her  own  benefit. 

A  husband  furnished  a  house  over  which  his  wife  had  a  general  power  of 
appointment,  and  subject  thereto  a  life-interest  in  the  rents  for  her  separate 
u$e.  The  wife,  with  the  husband's  consent,  managed  the  property,  and 
received  all  the  profits  of  letting  the  house  in  lodgings: — Held,  thai  the 
husband,  after  the  wife's  death,  waa  not  entitled  to  an  inquiry  as  to  how  much 
of  the  profits  of  the  lodgings  arose  from  the  furniture. 

This  was  an  appeal  from  a  decision  of  Kindersley,  V.C,  reported  12  L.  T. 
Bep.  N.S.  562,  where  the  facts  with  respect  to  the  main  point  on  the  appeal 
a^ed  are  fully  stated. 

Two  further  questions  were  now  raised,  which  render  necessary  the 
ioUowing  additional  particularB. 

Mary  Beecher,  the  wife  of  the  plaintiff  John  Beecher,  had  a  general 
power  of  appointment  by  deed  or  will  over  a  fund,  and  subject  thereto  had 
a  life-interest  in  the  same  to  her  separate  use.  Her  separate  income  was 
about  1401.  a-year,  besides  which  she  received  the  rents  of  a  house  in 
Margaret  Street,  Marylebone,  which  was  part  of  the  separate  estate.  This 
house  was  let  out  in  lodgings,  of  which  Mrs.  Beecher  had  the  sole  manage- 
ment, but  which  had  been  furnished  by  the  plainti£F. 

Mrs.  Beecher  had  been  married  a  little  over  eight  years  (as  appears  above) 
when  she  died,  having  made  the  investment  of  lOOOI.  stock  in  the  name  of 
her  niece,  Mary  Major,  under  the  circumstances  stated  in  the  previous  report. 

It  now  appeard  that  parts  of  the  two  sums  of  4001.  (originally  purchased 
in  the  name  of  Helen  Stone)  and  600Z.  stock,  of  which  this  sum  of  lOOOI.  was 
made  up,  consisted  of  a  sum  of  502.  belonging  to  Helen  Stone,  and  of  a  sum 
of  lOZ.  borrowed  from  a  sister  of  Mrs.  Beecher. 

Schomberg  and  Surrage  supported  the  appeal  on  behalf  of  the  plaintiff. 
— With  respect  to  the  lOOOI.  stock,  the  contention  of  Mary  Major  would 
probably  be  that  it  was  an  advance  made  to  her  by  her  aunt,  standing  in  the 
relation  of  a  parent  to  her;  but  this  doctrine  has  no  application  where  the  quasi 
parent  is  a  female.  The  Vice  Chancellor's  view  was,  that  the  evidence  was 
sufficient  to  shew  an  intention  on  the  part  of  Mrs.  Beecher  to  benefit  her 
niece;  but  this  view  would  be  found  to  be  not  sustainable  on  the  evidence. 
Mrs.  Beecher's  letter  had  been  lost ;  and  though  Colonel  and  Mrs.  Crofton  had 
deposed  to  its  contents,  yet  it  was  clear  that  Colonel  Crofton  made  one  mistake 
as  to  the  purport  of  the  power,  and  so  much  depended  on  a  correct  report  of 
the  wording  of  a  document  of  that  nature,  as  was  observed  by  Wood,  V.C, 
in  Paterson  v.  Murphy  (11  Hare,  92),  that  their  evidence,  though  unim- 
peachable in  honoiur  and  conscience,  was  practically  of  little  value.  Even  if 
Mrs.  Beecher  had  made  a  promise  to  give  the  property,  which  promise  she 
had  afterwards  left  unfulfilled,  this  would  be  a  nudum  pactum,  and  would 
not  amount  to  a  declaration  of  trust — 

Dipple  V-  Corles,  11  Hare,  188.  Prankerd  v.  Prankerd,  1  Sim.  &  Sm.  1. 
Rider  v.  Kidder,  10  Ves.  360.    Soar  v.  Foster,  4  K.  &  J.  152. 

Mrs.  Beecher  had  a  general  power  of  appointment  over  this  fund ;  hence  it 
must  be  considered  as  her  property,  and  liable  to  the  payment  of  her  debtfr — 

Stead  V.  Clay,  4  Buss.  556.  Eccles  v.  Cheyne,  2  K.  &  J.  676.  Hulme 
V.  Tenant,  1  Bro,  C.  C.  16.  Thomas  v.  Jones,  1  De  G.  J.  &  8m.  77;  7  L.  T. 
Bep.  N.S.  610. 

There  ought  to  be  an  inquiry  as  to  how  much  of  the  lOOOL  stock  arose  from 
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the  Beparate  estate;  and  it  was  quite  dear  that  Mary  Major  could  not  lay 
claim  to  the  two  sums  of  SOL  and  101. 

J.  H.  Palmer,  Q.C.,  and  Swanston,  for  the  defendant  Mary  Major,  were 
called  upon  only  as  to  the  two  latter  points. — It  was  manifest  that  Mrs.  Beecher 
might  easily  have  saved  the  value  of  lOOOI.  stock  in  eight  years,  and  as  to  the 
profits  of  lodgings,  part  of  her  separate  estate,  they  were  clearly  her  own : 
Barrack  v.  McCuUoch  (3  K.  &  J.  110).  Aa  to  the  debts,  some  act  on  the  part 
of  Mra.  Beecher  (which  was  not  shewn)  was  necessary  in  order  to  charge  her 
separate  estate  with  them — 

faughan  v.  Vanderategen,  2  Drew.  165,  289,  408.  Johnson  v.  Gallagher, 
4L.  T.  Eep.  N.S.  72. 

Schomberg,  in  reply. — The  biU  prayed  relief  iox  the  plaintiff,  either  in  his 
marital  right,  or  as  achninistratcK:,  hence  it  was  competent  to  the  court  to 
direct  on  inquiry  as  to  Mrs.  Beecher's  debts:  Owens  v.  DickenBon  (Cr.  &  Ph. 
48).  The  plaintiff  was  entitled  to  an  inquiry  as  to  how  much  of  the  lOOOl. 
stock  arose  out  of  separate  estate ;  if  not,  at  least  to  a  direction  that  a  sufficient 
portion  should  be  made  applicable  to  the  payment  of  the  60Z.  and  the  101. 

The  Lord  Chancellor. — The  main  question  raised  by  iAiis  cause  is,  as 
to  whether  or  not  the  defendant  Mary  Major  is  to  be  considered  as  the 
absolute  owner  of  a  sum  of  10001 .  Consols  which  has  been  purchased  in  her 
name,  or  is  to  be  considered  only  as  a  trustee  of  it  for  the  plaintiff,  either  in 
hia  own  right  or  as  representative  of  his  wife.  It  appears  that  in  February  of 
last  year  Mrs.  Beecher  purchased  in  the  name  of  Mary  Major  lOOOI.  Consols, 
400Z.  of  which  were  transferred  from  the  name  of  Helen  Stone,  and  6001. 
purchased  with  her  own  moneys.  The  first  question  is,  did  she  purchase  this 
sum  of  stock  for  herself  or  for  her  niece?  The  law  upon  this  subject  has  been 
long  settled.  If  a  person  purchases  stock  in  the  name  of  another,  primA  facie 
that  other  person  is  only  a  trustee  for  the  purchaser.  But  there  are  exceptions 
to  this  rule,  namely,  when  the  purchase  is  made  by  a  father  or  parent  in  the 
(Lame  of  a  son,  then  primd  facie  tiie  investment  is  for  the  benefit  of  the  son. 
The  same  rule  prevails  in  the  case  of  a  son-in-law.  But  in  both  instances, 
whether  the  purchase  be  in  the  name  of  a  stranger  or  of  a  child,  the  facts  of 
the  case  may  be  varied  by  evidence.  It  may  be  shewn  that,  although  the 
person  in  whose  name  the  stock  stands  is  primd  facie  a  trustee,  as  in  the  case 
of  a  stranger,  the  purchase  may  be  intended  for  his  benefit ;  or  that,  although 
the  purchase  is  in  the  name  of  a  child,  it  was  not  intended  as  an  advance- 
ment. Here  the  purchase  was  in  favour  of  a  niece,  and  a  niece  not  of  an 
uncle,  but  of  an  aunt;  and  it  has  been  said,  and  I  dare  say  correctly  said,  that 
the  person  standing  in  loco  parentis  must  be  an  uncle,  grandfather,  or  some  male 
relative.  That  qu6sti<»i  seems  to  have  been  a]^ed  in  the  court  below,  but 
has  been  abandoned  on  the  appeal,  and  I  think  thare  is  no  evidence  to  shew 
that  Mrs.  Beecher  intended  to  stand  in  loco  parentis  towards  her  niece.  But 
it  has  been  now  contended  that,  although  there  is  no  evidence  to  shew  that  the 
aimt  stood  in  loco  parentis  to  her  niece,  yet  there  is  abundance  of  evidence  to 
shew  that  these  sums  were  intended  to  be  for  her  benefit.  Upon  that  point 
the  evidence  is,  to  my  mind,  perfectly  irresistible.  Mr.  Schomberg  did  not 
contend  that  there  was  any  mala  fides  on  the  part  of  the  witnesses,  but 
contended  that  they  might  have  been  mistaken  as  to  the  effect  of  Mrs. 
Beedier's  latter.  But  they  are  admitted  to  be  witnesses  of  the  truth,  and  I 
think  it  must  be  acknowledged  that  Mrs.  Beecher  meant  to  make  this  purchase 
for  the  benefit  of  her  niece.  The  evidence,  corroborated  as  it  is  by  the 
testimony  of  Colonel  and  Mrs.  Crofton,  amounts  to  this,  that  Mary  Major  was 
on  friendly  terms  with  her  aunt,  and  used  to  receive  little  presents  from  her. 
In  February,  1864,  she  received  a  letter  from  her  aunt,  in  which  her  aunt 
informed  her  that  she  had  been  very  unwell,  and  that  her  asthma  had  given 
her  a  great  deal  of  trouble;  and  shortly  after,  in  the  same  month  of  February, 
she  received  another  letter,  with  a  printed  and  written  paper.   The  letter 
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informed  her  that  her  aunt  had  put  lOOOI.  stock  in  her  name,  which  she 
intended  her  to  have  lor  herself;  only  that,  during  the  aimt's  life,  she  was  to 
have  the  interest  of  it,  and  therefore  she  (^e  niece)  was  requested  to  sign  the 

inclosed  paper,  and  to  get  it  witnessed  by  Colonel  and  Mrs.  Crofton.  The 
aunt's  letter  also  requested  that  Mary  Major  would  at  once  destroy  the  letter, 
which  acting  upon  Colonel  and  Mrs.  Crofton's  advice,  she  afterwards  did.  It 
hss  been  suggested  that  it  was  a  very  extraordinary  thing  that  the  niece  should 
have  been  advised  to  destroy  the  letter,  and  should  have  done  so;  but  I  dare 
say  that  Colcmel  and  Mrs.  Crofton  thought  she  had  no  need  of  any  further 
evidence  of  the  nature  of  ^e  transaction.  [His  Lordship  read  the  evidence 
of  Mary  Major  and  Colonel  and  Mrs.  Crofton,  and  proceeded :  ]  I  do  not  think 
a  case  could  be  clearer.  But  then  Mr.  Schomberg  thinks  the  evidence  is  not 
to  be  trusted,  because  Colonel  Crofton  describes  this  power  as  a  power  to 
receive  the  dividends,  whereas  it  was  a  power  also  to  sell  and  transfer  the 
stock.  But  it  was  not  incorrectly  described  as  a  power  to  receive  the 
dividends,  although  it  was  also  a  power  authorising  a  sale  and  transfer  of  the 
fund.  Therefore,  as  to  the  main  point,  it  is  clear  to  my  mind  beyond  doubt 
that  the  Vice  Chancellor  came  to  a  correct  conclusion — ^namely,  that  there 
was  an  intention  to  benefit  Mary  Major  to  the  extent  of  the  lOOOI.  stock. 
Then,  it  was  said  that  this  was  a  purchase  by  a  married  woman,  and  if  the 
purchase  were  not  made  out  of  her  savings  it  was  not  one  that  she  could  make 
BO  as  to  bind  her  husband  or  anybody  else.  It  is  quite  clear,  however,  that 
tiiis  lady  had  property  settled  to  her  separate  use,  out  of  which  savings  might 
have  been  made.  It  has  been  argued,  however,  that  the  husband  furnished  the 
house,  and  that  he  is  entitled  to  such  of  the  profits  as  arose  from  the  letting 
irf  the  furniture.  But  the  husband  suffered  the  wife  to  remain  in  the  sole 
management  of  the  property.  How,  then,  can  the  husband  now  raise  a 
question  arising  out  of  his  own  act,  and  say,  "  Because  I  chose  to  leave  my 
wife  in  the  sole  management  of  property  which  was  partly  mine  as  well 
as  hers,  therefore  I  am  entitled  to  an  inquiry  as  to  how  much  of  the 
profits  are  due  to  me,  and  how  much  to  her"?  Such  an  inquiry  would 
now  be  impossible  to  prosecute,  and  when  the  husband  chooses  to  let 
the  wife  take  the  whole  of  the  rents  and  deal  with  it  as  she  pleases, 
she  has,  in  my  opinion,  a  right  to  treat  the  whole  as  part  of  her 
separate  estate.  The  remaining  point  is  a  very  small  one.  It  appears  that 
just  befcure  the  investment  Mrs.  Beecher  borrowed  of  her  niece  Helen  Stone  a 
sum  of  501.,  and  it  appears  also  that  she  was  indebted  to  her  sister  in  a  sum  of 
lOL ;  when  borrowed  does  not  appear.  Mr.  Schomberg  contends  that  these 
were  debts  of  this  lady  in  the  sense  in  which  married  women  may  be  made 
liable  in  respect  of  their  separate  estate,  and  hence  that  these  were 
payable  out  of  her  separate  estate,  and  that  his  Honour,  Kindersley, 
V.C,  ought  to  have  directed  a  general  account  of  her  estate.  It  is  clear  that 
nothing  would  be  liable  to  an  account  but  the  separate  estate,  and  the  only 
existing  separate  estate  was  this  sum  of  lOOOI.  stock,  which  she  had  invested 
in  her  lifetime,  and  put  out  of  her  own  possession.  There  may  be  a  question 
as  to  how  far  that  hmd  may  be  liable  to  legacy  duty ;  but  I  will  not  go  into 
that.  She  had  no  other  separate  estate  beyond  her  own  lifetime ;  but 
inasmuch  as  she  had  a  general  power  of  appointment  over  the  property,  and 
might  have  exercised  the  power  in  such  a  way  as  to  make  the  property 
separate  estate,  therefore  it  is  said  that  the  same  principle  is  applicable  to 
her  as  to  persons  entitled  sui  juri,  namely,  that  her  property  is  liable  to  pay 
her  debts.  But  I  catmot  think  that  this  question  is  raised  upon  these 
pleadings.  It  is  true  that  Mrs.  Beecher  had  a  general  power  of  appointment, 
but  I  very  much  doubt  whether  that  would  warrant  any  such  inquiry  as  is 
asked  for  here.  The  nature  of  the  obligations  of  a  married  woman,  or  of  her 
separate  estate,  to  be  liable  for  debts,  is  not  one  that  can  be  raised  and  disposed 
of  in  this  incidental  manner.  But  beyond  that,  it  has  been  distinctly  ruled 
by  learned  judges,  t^at  this  doctrine  as  to  a  married  woman's  debts  is 
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inapplioable  where  there  is  only  a  general  power  of  disposition,  because, 
although  where  a  man,  being  sui  juris,  has  absolute  power  over  a  fund  the 
Court  has  said,  "  We  will  deal  with  you  as  a  sole  owner,"  it  is  very  different 

when  you  come  to  apply  the  doctrine  to  a  wife  merely  because  she  might,  if 
she  had  chosen,  have  made  the  property  her  own  by  appointing  it  to  her 
separate  use.  That  distinction  is  to  be  found  laid  down  in  other  cases,  as 
well  as  in  that  of  Vaughan  v.  VandeTstegen.  The  case  of  Vaughan  v.  Vander- 
ategen  seems  to  me  to  have  been  entirely  recognised  in  the  later  decision  of 
Johnson  v.  Gallagher,  and  I  am  not  disposed  to  question  its  soundness.  I 
oan  only  come  to  the  conclusion  that  the  decision  of  Kindersley,  V.C,  was 
correct,  and  that  this  appeal  must  be  dismissed.  I  may  add,  that  I  ^ould 
have  been  better  pleased  to  have  heard  some  intimation  that  the  defendant 
was  willing  to  consent  that  these  sums  should  be  paid  out  of  the  fund  coming 
to  her;  but,  upon  the  questions  that  have  been  argued  before  me,  I  must 
dismiss  this  appeal  with  ooata. 


CRANWoaTH,  L.C.,  July  27,  28,  1865. 
STOKES  o.  THE  CITY  OFFICES  COMPANY  (LIMITED). 

18  L.  T.  81. 

See,  Yatea  v.  Jack,  [1666]  E.  B.  A.  500;  85  L.  J.  Ch.  589;  L.  B.  1  Ch.  295; 
14  L.  T.  151 ;  14  W.  B.  618  (L.C.). 

Injunction — ObatrucUon  of  ancient  Ughia. 

Easbhents  and  Presobiption. — Decree  of  Wood,  V.C,  granting  an 
injunction  to  restrain  the  defendania  from  raiaing  buildinga  beyond  their 
former  height  in  such  a  manner  as  to  interfere  vnth  the  plaintiffa'  ancient 
lights,  affirmed,  and  appeal  dismissed  with  costs. 

This  was  an  appeal  from  a  decision  of  Wood,  V.C,  which  is  fuUy  reported 
12  L.  T.  Bep.  N.S.  602. 

The  question  was  as  to  the  right  of  the  plaintiffs,  who  carried  on  business 
SB  wh(desale  ironmongers,  at  Nos.  11  and  12,  Clement's  Lane,  a  narrow 
th(»x)ughfare  in  the  City,  to  the  interference  of  the  court,  restiaining  IJie 
defendants  by  injunction  from  raising  buildings  to  a  greater  height  than  that 
at  which  they  formerly  stood,  in  such  a  way  as  to  darken  the  plaintiffs' 
ancient  lights. 

His  Honour  granted  the  injunction,  with  liberty  to  the  defendants  to 
apply  to  the  judge  at  chambers  with  reference  to  any  scheme  they  might  think 
fit  to  bring  forward  as  to  the  erection  of  their  bulling. 

Amphlett,  Q.C.,  and  Druce  supported  the  appeal  on  behalf  of  the  defen- 
dants.— They  referred  to  the  recent  cases,  down  to  and  inclusive  of — 

Jackson  V.  The  Duke  of  Newcastle,  10  L.  T.  Hep.  N.S.  635. 

Qiffard,  Q.C.,  and  G.  N.  Colt,  for  the  plaintiffs,  were  not  called  up<Hi. 

The  Lord  Chancellor. — Mr.  GifEard,  I  need  not  trouble  you  in  this  case. 
I  have  considered  the  case,  and  my  opinion  is  that  the  order  of  the  Vice 
Chancellor  is  right.  I  regret  to  say  that  I  think  so,  because  the  truth  is  that, 
in  the  course  of  our  social  progress,  everybody  has  got  into  a  system  of 
building  houses  much  higher  than  they  used  to  be  built,  and  I  suppose  it  is 
the  same  in  the  city  of  London  as  it  is  in  the  west-end  of  the  town.  But, 
unless  the  Legislature  interferes,  I  cannot  say  that,  because  it  is  very  common. 
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and  very  happily  ooxOmon,  I  thinks  to  build  much  better  houses,  more  spacious 
tnd  aiiy.  and,  in  oonBequenGe,  more  lofty  houses  than  formerly,  that  that 
eatitles  anybody  materially  to  interfere  with  the  right  of  his  neighbour;  and 
the  question  really  in  this  case  is,  whether  or  not  there  has  been,  or  is  in 
course  of  erection,  such  building,  or  row  of  buildings  as  will  materially  inter- 
fere with  the  use  to  the  plaintiff  of  his  counting-house  and  different  warehouses 
and  matters  connected  with  his  business,  as  will  justify  his  applying  to  this 
court.    Now,  this  is  a  question  of  a  nature  which  is  always  the  most  difficult 
of  any  to  deal  with,  and  for  this  reason  it  is  a  question  always  of  degree. 
Nobody  can  say,  probably,  that,  if  my  opposite  neighbour  raises  his  house  one 
foot,  I  could  not  recover  any  damages  at  all  at  law,  but,  whether  I  could  or 
not,  this  court  would  never  grant  an  injunction.    That  is  always  an  exceedingly 
difficult  question.    We  are  obliged,  therefore,  to  deal  with  it  in  very  vague 
language,  couched,  perhaps,  for  the  very  purpose  of  concealing  the  difficulty 
we  are  in  in  laying  down  any  specific  rule  upon  the  subject.    I  think  that  the 
only  practical  rule  we  can  act  upon  is  this,  that,  if  what  is  proposed  to  be 
done  is  such  as  to  materially  interfere  with  the  comfort  and  enjoyment  of  a 
house  for  a  private  residence,  or  its  utility,  for  carrying  on  trade  if  it  be  a 
manufactory,  or  a  warehouse,  when  this  is  done  to  a  material  extent,  HkiB 
court  will  interfere.    Now,  under  the  statute  passed  a  few  years  ago,  in  some 
cases  this  court  may  not  interfere  by  injunction,  but  may  give  compensation 
—not  such  compensation  as  you  get  at  law,  which  is  an  action  toties  quoties 
for  all  interference  with  your  light,  but  once  for  all  a  compensation  for  having 
.TOUT  light  permanently  obstructed.    I  should  have  great  difficulty  in  doing 
that,  where  what  is  done  is  really  an  interference,  so  that  it  may  be  doubtful 
whether  the  business  could  be  carried  on  afterwards;  or,  even,  short  of  that, 
if  it  has  materially  rendered  it  less  convenient  and  less  profitable  to  the 
parties  who  are  seeking  it,  I  should  have  great  difiSculty  in  saying  that  the 
parties  ought  to  have  anything  else  but  an  injunction.    But  it  would  be 
inqwedble  to  give  that  sort  of  relief  here,  because  these  parties  are  only 
tenants  twelve  or  thirteen  years,  and  then  their  landlord,  who  is  to  have  it 
in  reversion,  is  no  party  to  this  proceeding,  and  consequently  that  course  of 
dealing  with  the  subject  would  be  out  of  the  question.    Equally  am  I 
precluded  from  acting  at  all  in  the  mode  in  which  Lord  Westbury  acted  in  the 
ease  of  the  Duke  of  Newcastle,  because  what  Lord  Westbury  said  there  was, 
that  there  was  no  injury  to  the  house  in  its  then  state — that  is,  no  injury  while 
it  wtkB  used  as  it  was  then  used;  and  though,  if  it  could  be  used  for  other 
purposes  afterwards,  what  was  prop(»ed  to  be  done  by  the  Buke  of  Newcastle 
mi^t  cause  an  injury,  Lord  Westbury  did  not  think  that  that  prospective 
poKible  injury  from  a  use  of  the  premises,  the  light  of  which  was  obstructed, 
neceraarily  called  upon  him  to  grant  an  injunction.    Now  here  the  two  matters 
that  I  fix  upon  as  shewing  to  me  that  this  is  a  case  in  which  relief  ought  to  be 
given  are  these.    In  the  first  place,  I  think  it  is  quite  clear  that  this  a  bond 
fide  application.    This  is  a    very   old-established    wholesale  ironmongery 
business,  the  returns  of  which  are  sworn  to  be  upon  an  average  of.  from 
90,0001.  to  100,0001.  a-year— not  profit,  but  returns;  and,  further  than  that, 
it  is  quite  clear  that  the  apprehension  of  these  parties  is  a  bond  fide 
apprehension.    Now  I  come  to  that  conclusion  not  merely  upon  their  affidavits, 
but  upon  the  fact  that  I  see  that  all  the  contrivances  they  have  to  secure  what 
light  they  now  get  are  made  with  great  care  and  attention.    The  counting- 
house  is  glazed  all  round  into  the  warehouse,  so  as  to  catch  every  possible  ray 
of  light  which  they  wo\ild  fail  to  catch  from  the  out-of-doors  ordinary  light. 
I  think  the  back  of  the  counting-house  is  all  glazed,  in  addition  to  which  they 
have  a  contrivance  by  reflectors  to  get  every  ray  of  light  they  can  to  be  thrown 
upon  the  interiOT  of  that  warehouse,  which  otherwise  is  very  insufficiently 
supplied  with  light.    As  the  buildings  now  exist  (using  the  word  "now"  to 
mean  as  they  were  before  the  projected  alterations;  because  now,  as  I 
understand  it,  they  are  levelled  to  the  ground),  taking  liiem  as  Ihey  were,  and 
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the  height  at  which  they  were,  there  is  this  evidence,  which  I  cannot  find  at  all 
satisfactorily  contradicted,  namely,  that  if  you  draw  a  line  so  as  to  get  the 
ray  of  light  which  would  be  intercepted  at  the  opposite  comer  of  the  building 
into  your  own  premises,  it  would  form  a  ray  of  light  falling  upon  the  ground 
in  the  interior  of  their  building  five  feet  three  inches,  I  think,  from  the  outer 
wall;  therefore  that  gives  a  direct  ray  of  light  five  feet  three  inches  into  the 
warehouse  or  building.  That  gives  a  perfect  light  upon  the  counter  where 
the  goods  are  to  be  seen,  because  those  five  feet  three  inches  on  the  fioor  of 
the  warehouse  would  leave  the  counter  quite  free  and  quite  exposed  to  the  light. 
If  the  opposite  houses  are  raised  from  the  height  of  thirty-six  feet,  which 
they  were  before,  or  thirty-five  feet  and  a  fraction,  I  call  it  thirty-six  feet — 
if  tiiey  are  raised  twenty-four  feet  more,  which  is  two-thirds  in  addition,  from 
thirty-six  to  sixty  feet,  I  think  it  requires  no  architect  to  tell  us — a 
common  mechanic  could  draw  a  line  and  shew  where  light  would  fall.  I  tiiink 
it  would  fall  within  one  foot  six  inches,  or  something  like  that,  of  the  wall; 
and  not  only  would  it  not  go  on  to  the  flooring  of  the  warehouse  at  all,  but  it 
would  actually  strike,  impinge,  upon  the  counter  itself;  so  that  even  the  whole 
of  the  counter  itself  would  not  be  exposed  to  the  outer  light.  It  appears  to 
me,  considering  this  to  be  a  bond  fide  application  of  persons  using  their  utmost 
endeavours  to  secure  every  possible  ray  of  light  they  can  for  weir  business, 
I  cannot  come  to  any  other  conclusion  than  that  raising  the  opposite  houses 
in  a  street  only  twenty  feet  wide,  from  thirty-six  feet  to  sixty  feet,  or  to  fifty- 
nine  feet  and  a  half — I  call  it  from  thirty-six  to  sixty  feet — is  likely  to  be  such 
a  material  interference  with  the  reasonable  enjoyment  of  their  own  premises 
for  the  purpose  of  their  trade  that  they  are  entitled  to  the  injxmction  which  the 
Vice  Chancellor  has  granted.  I  may  observe  that  a  good  deal  of  the  argument, 
though  I  do  not  mean  to  say  that  the  case  was  put  upon  that,  is  entirely  out 
of  place,  namely,  the  argument  that  upon  the  whole  this  will  benefit  the 
plaintifib,  because  it  will  make  a  better  thoroughfare,  and  so  on-— that  is  out 
of  the  question;  nor  is  it  at  all  to  be  considered  that  there  are  other  places 
in  the  city  of  London  where  they  have  no  better  light.  It  may  foe  one  of  the 
great  advantages  of  any  particular  place,  that,  by  reason  of  the  opposite  buildings 
being  low,  they  get  better  light,  and  they  may  pay  a  higher  rent  upon  that 
account.  I  think  that  the  Vice  Chancellor  has  taken  a  proper  view  of  this 
case.  In  my  opinion  his  conclusion  is  perfectly  right,  and  the  appeal  must  be 
dismissed  with  costs. 


Wood,  V.C,  May  4,  5,  1866. 

DEAN  u.  HANDLEY. 

18  L.  T.  89;  6  N.  R.  95;  11  Jur.  N.S.  686. 

Will — Consiruction- — Qift  over  in  case  of  death  withoui  leaving  i$8ue. 

Will. — Real  and  personal  property  was  devised  and  bequeathed  in  trust  to 
pay  an  annuity,  out  of  the  income,  to  the  testator's  toidow  during  her  life,  and 
after  her  decease  the  property  was  devised  to  the  testator's  son;  but,  if  he  should 
die  toithout  leaving  issue,  the  trustees  of  the  will  were  directed  to  distribute  the 
property  among  certain  persons : — Held,  that  the  gift  over  only  contemplated 
the  death  of  the  son  in  the  lifetime  of  his  mother. 

Ralph  Handley,  of  Fenton,  in  the  parish  of  Stoke-upon-Trent,  coalmaster. 
by  his  will,  dated  the  16th  October,  1858  (after  directmg  payment  of  his  debts, 
funeral  and  testamentary  expenses),  devised  all  his  real  estate  to  ,the  plaintifb, 
James  Bean  and  Henry  Hopkins,  upon  the  trusts  thereinafter  declared  concern- 
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ing  the  same ;  and  (after  making  various  bequests)  lie  bequeathed  his  business 
to  the  plaintiffs,  and  directed  them  to  carry  it  on.  And  he  also  bequeathed  to 
the  plaintiffs  all  other  his  personal  estate  upon  trust  to  get  in  the  same,  and 
(after  applying  such  sums  as  might  be  necessary  to  carry  on  his  business)  invest 
the  residue.  And  he  declared  that  his  said  trustees  should  stand  possessed  of 
his  real  and  personal  estate  upon  trust,  out  of  the  rents,  profits,  and  annual 
produce  thereof,  and  the  profits  of  his  business,  to  pay  his  wife  Martha  Handley, 
during  her  life,  an  annuity  of  1201.  for  the  maintenance  and  support  of  herself 
acd  of  his  (the  testator's)  son  William  Handley  the  younger;  and  from  and  after 
the  decease  of  his  wife  he  devised  all  his  real  and  persooal  estate  and  effects* 
including  all  accumulations,  and  also  including  his  business  and  all  engines, 
machinery,  and  other  effects  employed  therein,  unto  his  said  son  William,  to  hold 
to  him.  his  heirs,  executors,  and  assigns  for  ever.  Provided  always,  and  his  will 
and  mind  further  was,  that  in  case  his  said  son  William  should  depart  this  life 
without  leaving  lawful  issue  him  surviving,  then  he  directed  his  said  trustees 
to  sell  and  dispose  of,  and  call  in  and  convert  into  money  his  real  and  personal 
estate,  and  to  stand  possessed  of  the  moneys  to  arise  from  such  calling  in  and 
amversion,  upon  trust,  as  to  one  equal  half  part  of  or  share  thereof,  to  pay  the 
sum  of  1001..  part  thereof,  unto  his  brother  William  Haadley,  his  heiro^ 
executors,  and  assigns ;  and  be  further  gave  unto  the  plaintiffs  for  their  personal 
use  the  sum  of  502.  each,  and  as  to  the  residue,  of  the  said  moiety,  to  pay  the 
same  to  his  next-of-kin  to  be  divided  amongst  them  according  to  the  Statutes  <^ 
Distributions;  and  as  to  the  remaining  moiety,  to  pay  the  same  to  such  person 
or  persons  in  such  shares  and  proportions,  and  in  such  manner  as  his  said  wife 
ihould,  by  any  deed,  will,  or  other  instrument  legally  executed,  appoint;  and 
ID  default  of  such  appointment  the  testator  bequeathed  the  remaining  moiety 
to  his  next-of-kin,  to  be  paid  and  divided  amongst  them  according  to  the 
Statutes  of  Distributions. 

On  the  7th  March,  1864.  the  testator's  widow,  Martha  Handley.  died, 
bving  made  her  will  dated  the  Slst  February,  1862.  whereby,  in  piursuance 
of  the  power  given  to  her  by  her  said  husband's  will,  in  the  event  of  her  son,  the 
said  William  Handley,  dying  without  leaving  lawful  issue  him  surviving,  she 
appointed,  gave,  and  bequeathed  all  the  moneys  and  estate,  over  which,  under 
or  by  virtue  of  her  said  husband's  will,  she  had  any  disposing  power,  as  therein 
stated. 

Batten^  for  William  Handley,  contended,  that  the  gift  over  was  limited  to 
William  Handley  *s  dying  without  leaving  isane  in  Mrs.  Handley 's  lifetime.  He 
cited — 

Edwards  v.  EdwardSt  15  Beav.  857.  Otdland  v.  Leonard,  1  Swanst.  161. 
Home  V.  Pillans,  2  Myl.  &  K.  15.  Barker  v.  Cocks,  0  Beav.  82.  Davenport  v. 
Biihopp,  2  Y.  A  C.  C.  C.  463.    Allen's  Estate,  8  Drew.  880. 

Amphlett,  Q.C.,  and  Fry,  for  Mrs.  Handley's  appointees,  contended  that 
the  gift  over  was  intended  to  take  effect  if  William  Handley  died  without  leaving 
issue  either  in  Mrs.  Handley's  lifetime  or  afterwards.   They  cited — 

Cooper  V.  Cooper,  IK.  &  J.    Smith  v.  Spencer,  6  Be  G.  M.  &  G.  681. 

Baiten,  in  reply. 

The  Vice-Changellob  said,  that  he  had  considered  al!  the  authorities,  and 
he  was  of  opinion  that  a  general  rule  of  construction  had  been  built  up  from 
them  applicable  to  a  case  like  the  present — a  rule  which  did  not  depend  on  any 
minute  indications  of  intention  in  the  particular  will.  But  of  course  the  whole 
will  ought  to  be  looked  to,  and  due  weight  given  to  everything  in  it  which  seemed 
to  militate  against  the  proposed  construction.  The  rule  which  had  been 
estublished  by  the  authorities  was,  that  if  the  gift  of  the  whole  income  of  a  fund 
during  a  Hfetime  (and  the  rule  would  probably  be  held  to  extend  to  a  gift  for  any 
period)  was  followed  by  an  absolute  gift  to  A.,  with  a  gift  over  in  the  event 
of  A. 'a  dying  without  children  or  without  iasae,  the  court  would  take  the  death 
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of  a  tenant  for  life  (or  other  period  of  distribution)  as  the  point  of  bifurcation, 
and  construe  the  gift  over  as  a  direction  to  the  trustees  of  the  fund  to  distribute 
it  in  one  way  if  A.  died  before  the  period  of  distribution,  and  in  another  way  if  he 
died  afterwards.  Sir  Thomas  Flumer  appeared  to  have  first  dealt  with  the  case 
in  reference  to  this  general  principle  in  Qalland  v.  Leonard  (1  Swan.  161).  The 
case  was  followed  by  a  series  of  other  similar  decisions ;  and  the  result  of  all  the 
cases  had  been  summed  up  very  carefully  by  the  M.  E.  in  Edwards  v.  Edwardt 
{loc.  cit.),  and  Kindersley,  V.C.  had  adopted  the  decision  of  the  M.  R.  in 
Re  Allen'8  Esiaie  {loc.  cit.).  The  case  of  Smith  v.  Spencer  (loc.  cit.)  at  6r8t 
sight  appeared  to  be  an  authority  the  other  way;  but  independently  of  its  not 
being  a  gift  for  life,  with  a  distribution  at  a  given  epoch,  there  was  a  gift  over 
of  certain  accumulations  in  the  event  of  the  same  person  dying  under  twenty-one 
without  leaving  issue.  It  was  apparent,  on  the  face  of  the  will,  that  the  testator 
meant  dying  without  leaving  children  at  any  period  whatever.  The  principal 
question  argued  in  that  case  was,  whether  F.  S.  Spencer  took  a  vested  mtetest 
on  the  testator's  death.  The  Warwick  Street  property  was  devised  upon  trust 
to  apply  the  rents  for  the  benefit  of  F.  S.  Spencer  until  he  attained  twenty-one, 
and  then  in  trust  for  him.  This,  in  accordance  with  Boraston's  case  (3  Rep.  19), 
was  held  to  give  him  a  vested  interest  from  the  testator's  death,  and  the  case 
was  thus  brought  within  the  second  rule  in  Edwards  v.  Edwardt,  that  a  gift 
over  on  death  without  issue,  following  an  immediate  absolute  gift,  was  to  be 
construed  as  referring  to  death  at  any  time.  This  was  a  well-established  rule, 
though  it  was  difficult  to  reconcile  it  witii  that  now  under  consideration.  In 
the  present  case  the  testator  had  given  an  annuity  to  his  wife,  and  directed  the 
surplus  income  to  be  accumulated  during  her  life.  It  was  possible  that  the  effect 
of  the  will  was,  to  give  these  accumulations  absolutely  to  his  son ;  but  no  solid 
distinction  could  be  founded  on  the  fact  of  the  annuity  of  1201.  being  given,  and 
the  rest  directed  to  be  accumulated ;  and  he  must  deal  with  the  estate  for  life 
exactly  as  if  an  estate  for  life  had  been  given  to  the  widow,  or  to  some  one  else 
during  her  life.  He  preferred  to  rely  upon  the  general  rule,  but  the  provisions 
of  the  particular  will  were  strongly  in  favour  of  the  rule  being  applied.  By  the 
provisions  of  the  will  two  course  were  open  to  the  trustees.  In  the  one  event 
they  were  to  divest  themselves  of  the  whole  property,  and  hand  it  over  bodily  to 
the  son.  In  the  other  event,  namely,  his  dying  without  issue,  they  were  to 
dispose  of  it  as  described  by  the  will.  Therefore,  upon  the  particular  will,  he 
had  no  hesitation  in  holding  that  William,  having  survived  his  mother,  was 
absolutely  entitled  to  the  property. 


Wood,  V.G.,  June  13,  1866. 

WILMOT  0.  FLEWITT. 

18  L.  T.  90;  13  W.  E.  856;  11  Jur.  N.S.  820. 

Referred  to,  Kumar  Tarakeswar  Roy  v.  Kumar  Shoski  Shikareawar,  1883, 
L.  R.  lOInd.  App.  51  (P.C.). 

■^iU  —  Construction  —  Accruing  shares  —  Survivorship  —  Share  becoming 
payable. 

Vested,  Contingent  and  Future  Intbrbsts. — A.,  by  wiU,  directed  the 
proceeds  of  his  real  and  personal  estate  to  be  divided  between  and  amongst 
four  children  by  name,  "  hut  if  any  one  or  more  of  his  said  children  should  die 
before  his  or  her  share  should  become  payable,  leaving  no  lawful  issue,  then  such 
share  or  shares  should  devolve  and  go  to  his  surviving  child  or  children": — 
Held,  thai  the  time  when  the  survivorship  took  effect  was  to  be  the  death  of  th0 
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partictdar  legatee^  and  that  an  accruing  share  went  over  in  the  same  manner  as 
oil  onginal  me. 

John  Dean  by  his  will,  dated  the  5tb  October,  1847,  gave  all  his  perBonal 
estate  to  his  wife  for  life,  and  after  her  decease  among  his  four  children, 
Catherine,  William,  Samuel,  and  Thomas,  as  tenants  in  common.  And  he 
devised  all  his  real  estate  to  trustees  upon  trust  to  permit  his  said  wife  to  receive 
the  rents,  &c.,  during  her  life,  and  after  her  death  upon  trust  to  sell  the  same, 
and  to  stand  possessed  of  the  moneys  to  arise  from  such  sale  upon  trust  to 
pa;  and  divide  the  same  amongst  the  said  four  children,  Catherine,  William, 
Samuel,  and  Thomas,  as  tenants  in  common;  but  if  any  one  or  more  of  his 
said  children  ^ould  die  before  his  or  her  share  or  shares  of  and  m  the  said  trust 
moneys,  or  in  his,  her,  or  theu*  respective  share  or  shares  of  his  said  personal 
estate  thereinbefore  by  him  bequeathed  to  them  on  the  decease  of  his  said  wife, 
sboiild  have  become  payable,  leaving  lawful  issue,  then  such  issue  should  take 
and  be  entitled  to  his,  her,  or  their  respective  parent*'  share  or  shares  of  and  in 
the  said  trust-moneys,  and  also  of  and  in  the  said  personal  estate  by  him 
bequeathed  as  aforesaid ;  but  if  any  one  or  more  of  his  said  children  should  die 
before  his  or  her  share  or  shares  become  payable,  leavmg  no  lawful  issue,  then 
such  share  or  shares  should  devolve  and  go  to  his  surviving  child  or  children. 
Bud  if  more  than  one,  in  equal  shares  as  tenants  in  common. 

The  wife  and  Uie  four  children  named  survived  the  testator,  who  died  in 
1847.  Samuel  and  William  died  unmarried  in  the  life  of  their  mother,  the 
tenant  for  life. 

Thomas  died  in  1863,  having  married  and  left  one  child.  Amy  Dean,  and 
tiao  his  widow,  Sophia  Clifford  Dean,  him  surviving. 

The  testator's  widow  died  in  March,  1864,  leaving  only  one  of  the  testator's 
four  children  surviving,  viz.,  Catherine,  who  had  married  defendant,  William 
Flewitt. 

The  bill  was  now  filed  by  the  surviving  trustee  under  the  will  to  have  the 
opinicm  of  the  court,  and  a  declaration  of  the  rights  of  the  several  partira  in 

proceeds  of  the  real  and  personal  estate  of  the  testator  which  had  been  sold 
snd  converted. 

Buchanan,  for  the  plaintiff,  ihe  surviving  trustee,  submitted  the  question  to 
ths  oourt. 

H.  Cadman  Jones,  for  Mr.  and  Mrs.  Flewitt,  contended  that  the  survivor- 
ship of  the  four  children  was  to  be  governed  by  the  time  of  the  death  of  the 
widow,  the  tenant  for  life,  and  that,  consequently,  the  shares  of  William  and 
Samuel  survived  to  his  client  Mrs.  Flewitt,  she  being  the  only  surviving  child 
at  that  time.    He  relied  principally  upon 

Young  V.  Robertson,  4  Macq.  H.  L.  C.  814; 
and  referred  to 

White  V.  Baker,  2  De  G.  F.  A  J.  55;  1  L.  T.  Rep.  N.S.  475.  Crowder  v. 
Sione,  3  Rubs.  217.  Crips  v.  Woodcott,  4  Madd.  11.  Ive  v.  King,  16  Beav.  46. 
Utaejohns  V.  Household,  21  Beav.  29.  Bright  v.  Rowe,  3  My.  &  K.  316. 
Cambridge  v.  Rous,  25  Beav.  409.    Re  Pell's  Trusts,  3  De  G.  F.  &  J.  291. 

Willcock,  Q.C.,  for  Sophia  Clifford  Dean,  the  child  of  Thomas,  contended 
that  Thomas,  in  the  events  which  had  happened,  became  entitled  to  one  moiety 
of  the  proceeds  of  the  testator's  estate,  but  that  on  his  death  the  accrued  shares 
did  not  go  over  to  his  issue  like  the  original  share,  but  became  part  of  his 
personal  estate. 

J.  Phear,  for  Amy  Dean,  contended  that  the  interest  of  Thomas,  both  in 
the  original  and  accrued  shares,  went  over  to  his  issue.    He  cited — 

Hodgson  v.  Smiihson,  8  De  G.  M.  &  G.  604.  Eyre  v.  Marsden,  4  Myl.  ft 
Cr.  231. 

H.  C.  Jones,  in  reply,  referred  to 
2  Jarm.  on  Wills,  714. 
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The  Vice-Chancellor  said,  the  effect  of  the  authorities  cited  was  to  establish 
a  very  nice  distinction.  The  authority  of  White  v.  Baker,  which  had  been 
decided  by  the  full  court  of  appeal,  but  which  had  been  shaken  by  the  decision 
of  the  House  of  Lords  in  Young  v.  Roberiaon,  if  not  expressly  overruled  by  it> 
would  have  governed  the  present  case  unless  some  distinction  could  be  shown. 
It  was  admitted  that  if  there  was  a  gift  to  A.  for  life,  and  after  his  death  to 
B.,  C,  and  D.,  or  the  survivors  of  them,  the  death  of  the  tenant  for  life  was 
the  period  of  ascertaining  the  survivorship.  In  such  cases  as  Crowder  v.  Stone, 
and  others,  it  was  equally  established  that  if  the  gift  was  to  A.  for  life,  and 
then  to  several  persons,  with  a  divesting  clause  giving  over  the  shares  of  any 
one  dying  to  the  survivors,  unless  there  were  words  which  bring  the  period  down 
to  a  later  time,  the  word  "  survivor  "  related  to  the  last  event  mentioned,  viz., 
fche  death  of  the  legatee  dying.  Another  class  of  oases,  such  as  Liftlejohna  v. 
Household,  were  instances  where  under  the  special  words  of  tiie  will  the 
court  had  held  that  the  words  of  survivorship  must  be  referred  to  the  period  of 
distribution.  Id  the  Scotch  case  of  Young  v.  Robertson,  there  was  no  gift  over 
to  the  issue  of  those  who  died  leaving  issue.  In  the  present  ease  the  court, 
looking  accurately  to  the  grammar  of  the  will,  saw  quite  clearly  of  what  period 
the  testator  was  thinking.  He  speaks  of  two  events,  a  legatee  dying  leaving 
issue,  and  a  legatee  dying  without  issue,  both  of  which  were  to  take  place  in  the 
lifetime  of  the  tenant  for  life.  With  respect  to  the  former  event,  it  clear 
that  the  gift  was  to  the  issue  immediately,  but  with  respect  to  the  other  event, 
of  the  legatee  dying  without  issue,  there  was  this  remarkable  escpression,  "  Then 
such  share  or  ^ares  shall  devolve  and  go  to  my  surviving  child  or  children." 
Here  were  no  words  directing  a  division,  but  the  share  of  a  legatee  leaving  issue 
being  given  directly  to  the  issue,  the  question  was  whether  the  survivorship  in 
the  other  event  did  not  point  to  the  same  period  of  time,  viz.,  the  death  of  t^e 
legatee  so  dying.  The  case  had  been  very  ably  argued  by  Mr.  Cadman  Jonea, 
who  had  said  that  too  much  stress  ought  not  to  be  laid  upon  the  words  quoted, 
according  to  the  later  authorities,  and  in  this  he  agreed.  No  doubt  the  words 
would  be  more  plain  if  "  share  or  shares  "  were  read  as  applying  to  a  plurality 
of  shares  coming  to  one  individual.  On  the  whole,  theref(»%,  he  thought  that 
that  was  the  sounder  construction.  The  language  of  the  will  was  not  very 
accurate.  If  he  had  said  in  each  case  "  his,  her,  or  then-  share  or  shares," 
the  words  might  have  been  interpreted  reddendo  singula  singulis;  but  in  the 
clause  on  which  the  whole  question  turned  his  or  her  "  share  or  shares  " 
indicated  a  plurality  of  shares  in  one  individual.  This  distinguished  the  case 
from  Young  v.  Robertson.  He  should,  therefore,  follow  the  decision  in  White 
V.  Baker,  and  hold  that  the  accrued  shares  went  over  in  the  same  way  as  the 
original  shares.  The  declaration  would  be  that,  in  the  events  which  had 
happened,  the  fund  was  divisible  in  equal  moieties  between  Amy  Dean  and 
Catherine  Flewitt. 

Decree  accordingly. 


[PRIVY  COCNCIL.] 

The  Right  Hon.  Lord  Chelmsford,  and  Knight  Bruce  and  Turner,  L.JJ., 

July  27,  1865. 

COMMERCIAL  BANK  OF  CANADA  v.  GREAT  WESTERN  RAILWAY 

COMPANY  OF  CANADA. 

13  L.  T.  105. 

Railway  company — Authority  to  borrow  money — Liability  of  shareholder* 
— Power  to  borrow  by  bond — Authority  of  directors. 

CoMP.^XY. — The  G.  railway  company  had  by  their  original  statute  of  incor- 
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poration  no  power  given  to  boTTow  money,  but  a  subsequent  statute  gave  power 
to  borrow  money  from  time  to  time  for  maintaining  and  working  their  railroad, 
to  pledge  the  lands,  toUs,  and  revenues  for  due  payment  thereof,  and  to  make 
bonds  or  debentures  for  securing  the  repa'^ment  of  any  sums  so  borrowed  in 
certain  terms: — Held,  first,  that  the  securities  on  which  the  company  had  power 
to  borrow  were  not  restricted  to  bonds  or  debentures;  Secondly,  thai  a  ttatute 
having  passed  to  legalise  a  loan  of  money  already  illegally  made  by  the  0. 
company  to  another  company,  it  became  as  lawful  to  apply  the  funds  of  the 
G.  company  for  that  other  company  as  for  maintaining  the  0.  company's  own 
railway. 

A  statute  legalised  a  loan  already  made  of  250,0001.  by  the  G.  company  to 
another  company,  and  also  authorised  the  O.  company  to  use  its  funds  by  loan 
or  otherwise  to  facilitate  access  to  other  railways,  provided  no  such  expenditure 
should  be  incurred  unless  sanctioned  by  a  vote  of  two-thirds  of  the  Q.  share- 
holders : — Held,  that  a  bank,  in  advancing  money  to  the  directors  of  the  Q. 
company,  was  bound  to  ascertain  for  itself,  at  its  own  risk,  whether  the  loan  was 
authorised  by  the  Q.  shareholders,  and  had  no  right  to  assume  that  the  O. 
directors  must  have  authority  to  borrow.  , 

This  was  an  appeal  from  a  judgment  oi  the  Court  of  Error  and  Appeal  of 
Upper  Canada. 

The  action  was  brought  by  the  appellants  to  recover  moneys  alleged  to  have 
been  lent  to  the  respondents,  and  the  defence  generally  wae,  that  the  respondents 
had  no  power  to  borrow  money  for  the  purposes  for  which  it  was  advanced. 

The  Court  of  Queen's  Bench  of  Upper  Canada  decided  in  favour  of  the 
appellants ;  but,  on  appeal  to  the  Court  of  Error,  this  judgment  was  alfinned 
(mly  as  to  two  loans  of  150,0001.  and  100,0001. ;  as  to  the  rest  of  the  claim  the 
court  gave  judgment  for  the  respondents,  and  ordered  a  new  ^ial.  The  present 
appeal  was  then  brought  to  Her  Majesty  in  Council. 

The  facts  are  fully  stated  in  the  judgment. 

Bovill,  Q.C.,  and  G.  Shaw  Lefevre,  for  the  appellants. 

Rolt,  Q.C.,  Mellish,  Q.C.,  and  S.  Percival,  for  the  respondents. 

Authcffities  referred  to— 

Royal  British  Bank  of  Turquand,  6  E.  &  B.  327.  Bank  of  Australasia  v. 
Breillat,  6  Moo.  P.O.  152.  Maclean \.  Sutherland,  8  E.  &  B.  38.  Burmesterv. 
Norris,  6  Ex.  796.  Mackinnell  v.  Robinson,  3  M.  &  W.  434.  Reuter  v.  Electric 
Telegraph  Company,  6  E.  &  B.  341.  Henderson  v.  Australian  Navigation 
Company,  5  E.  A  B.  409. 

Lord  Chelmsford. — This  is  an  appeal  from  the  judgment  of  the  Court  of 
Error  and  Appeal  in  Upper  Canada,  reversing  the  judgment  of  the  Court 
of  Queen's  Bench  of  that  province,  and  ordering  a  new  trial  in  an  action  by  the 
appellants  against  the  respondents.  The  action,  which  was  upon  the  common 
money  counts,  was  brought  to  recover  the  balance  alleged  to  be  due  to  the 
appellants  for  money  lent  and  advanced  to  the  respondents.  The  respondents 
pleaded  that  they  were  not  indebted.  The  appellants,  the  Commercial  Bank, 
were  incorporated  under  an  Act  of  the  Colonial  Legislature,  and  have  their 
principal  office  at  the  city  of  Kingston,  with  a  branch  office  at  Hamilton,  and 
other  branches  in  Canada.  The  respondents,  the  Great  Western  Railway 
Company,  were  incorporated  under  a  statute  of  Upper  Canada,  4  Will.  4,  c.  29, 
but  the  extent  of  the  undertakmg  and  their  powers  have  been  since  modified  and 
enlarged  by  several  other  Acts  of  the  Canadian  Legislature.  Under  these  Acts 
the  company  constructed  its  main  line  of  railway  from  the  suspension  bridge  on 
the  Niagara  river  to  the  town  of  Windsor  on  the  Canadian  side  of  the  river 
Detroit.  On  the  opposite  bank  of  the  river  was  the  terminus  of  a  railway  in 
the  United  States,  called  the  Detroit  and  Milwaukee  Railway,  which,  when 
completed,  was  to  extend  across  the  State  of  Michigan  in  a  westerly  direction  bo 
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as  to  secure  a  large  portion  of  the  traffic  of  the  Western  States  of  America. 
Prior  to  1857  the  directors  of  the  Great  Western  Railway  Company  had  become 
impressed  with  the  importance  of  securing  the  completion  of  the  Detroit  and 
Milwaukee  line,  with  a  view  to  the  increase  of  the  traffic  upon  their  own  railway. 
Accordingly  a  traffic  arrangement  had  been  entered  into  between  the  two 
companies,  and  the  shareholders  of  the  Great  Western  Railway  Company  had 
invested  in  bonds  of  the  Detroit  and  Milwaukee  Company  to  the  extent  of 
200,0001.  In  1857  the  Detroit  and  Milwaukee  Company  being  in  difficulties 
and  wanting  funds  to  complete  their  line,  they  entered  into  negotiations  with  the 
directors  of  the  respondents*  company  for  a  loan  of  15O,000T.  The  subject  of 
this  loan  was  brought  before  the  shareholders  of  the  company  on  the  8th  October, 

1857,  when  a  resolution  was  passed,  "  that  the  directors  be  authorised  to 
advance  to  the  Detroit  and  Milwaukee  Railway  Company  such  an  amount  not 
exceeding  150,0001.  sterling,  as  may  be  necessary  to  insure  the  completion  of 
the  railway  across  Michigan,  in  connection  with  the  Great  Western  Railway  of 
Canada,  such  advance  being  made  as  a  temporary  loan,  and  on  sufficient 
security,  the  expenditure  of  the  same  being  subject  to  the  control  of  the  Great 
Western  Railway  Company."  On  the  Ist  January,  1858,  a  mortgage-deed  was 
executed,  transferring  to  Mr.  Charles  John  Brydges,  the  managing  director, 
Mr.  Thomas  Reynolds,  the  financial  director,  and  Mr.  Beecher,  one  of 
the  general  directors  of  the  respondents'  company,  as  trustees,  all  the 
property,  both  real  and  chattel,  acquired  and  to  be  acquired  by  the  Detroit 
and  Milwaukee  Company,  so  far  as  they  were  not  affected  by  previous 
mortgages,  and  vesting  the  entire  control  of  the  expenditure  of  funds  to  complete 
the  h'ne  in  the  trustees,  and  also  the  management  of  the  railway,  and  the 
disposal  of  the  net  income  for  assxiring  the  repayment  of  the  money  advanced 
or  to  be  advanced  by  the  Great  Western  Railway  Company,  with  interest  at  the 
rate  of  10  per  cent,  per  annum.  By  a  resolution  of  the  English  board  of 
the  respondents'  company,  the  expenditure  of  funds  advanced  by  them  for  the 
works  upon  the  Detroit  and  Milwaukee  line  was  to  be  wholly  under  the  direction 
and  control  of  Mr.  Brydges  and  Mr.  Reynolds,  and  the  respondents  having  by 
agreement  with  the  Detroit  and  Milwaukee  Company  the  power  to  nominate  the 
members  of  the  board  of  that  company,  and  having  named  (amongst  others) 
Mr.  Brydges  and  Mr.  Reynolds,  they  were  respectively  elected  president  and 
vice-president  of  the  Detroit  and  Milwaukee  Company.    On  the  7th  October, 

1858,  at  a  meeting  of  the  proprietors  of  the  Great  Western  Railway  Company, 
a  resolution  was  passed  "  that  the  directors  be  authorised  to  advance  to  the 
Detroit  and  Milwaukee  Company  a  further  sum  of  money  not  exceeding 
100,0001.  sterling  to  be  expended  by  and  imder  the  control  of  the  Great  Western 
Railway  board  of  directors."  In  order  to  carry  out  the  resolutions  for  the 
advance  of  the  funds  of  the  Great  Western  Company  to  the  Detroit  and 
Milwaukee  Company,  Messrs.  Brydges  and  Reynolds  on  the  29th  December, 
1857,  entered  into  an  arrangement  with  the  appellants,  the  Commercial  Bank. 
The  respondents'  company  had  in  August,  1857,  trnnsferred  their  banking 
account  from  the  Bank  of  Upper  Canada  to  the  appellants'  bank  upon  an 
arrangement  that  the  company  was  to  have  an  overdrawing  credit  of  50,0001., 
to  be  available  when  required  by  the  company  for  ordinary  expenditure  of  what- 
ever nature,  and  upon  other  terms  unnecessary  to  be  noticed.  For  the  purpose 
of  the  proposed  expenditure  on  the  Detroit  and  Milwaukee  line  it  was  arranged 
that  a  separate  account  for  the  Great  Western  Railway  should  be  opened  at 
the  branch  Commercial  Bank  at  Hamilton,  so  that  the  expenditure  might  be 
kept  distinct  from  ttie  ordinary  cash  transactions  of  the  Great  Western  Railway, 
that  the  accoxmt  should  be  headed  and  known  as  the  "  Detroit  and  Milwaukee 
account,  Great  Western  Railway,"  that  the  bank  should  make  advances  from 
time  to  time  on  this  account  and  that  such  advances  should  be  covered  monthly 
by  sterling  bills  on  the  Great  Western  Railway  Company,  London,  and  that  the 
available  traffic  receipts  of  the  Detroit  and  Milwaukee  line  should  also  be  applied 
in  reduction  of  these  advances.  This  account  was  accordingly  opened  on  tiie 
80th  December,  1857,  and  operations  upon  it  continued  down  to  December  80th, 
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1859.  In  the  course  of  the  tranBactions  the  following  letter  was  written  by 
Messrs.  Brydges  and  Reynolds  to  Mr.  Park,  the  manager  of  the  bank,  at 
Hamilton,  dated  16th  December,  1858:  "  With  reference  to  the  conversation 
vhich  took  place  yesterday  between  you  and  Mr.  Campbell  and  Mr.  Reynolds, 
upon  the  subject  of  the  Detroit  and  Milwaukee  Railway  Company's  account 
with  the  Commercial  Bank,  we  beg  leave  to  state  that  the  Great  Western 
Railway  holds  itself  liable  to  the  Commercial  Bank  for  all  over-draught  on  the 
Detroit  and  Milwaukee  Company's  account  with  the  said  bank.  This  is  quite 
understood  by  us ;  but  as  you  expressed  a  wish  to  have  it  placed  on  record,  we 
now  do  so  by  means  of  this  letter. "  At  the  close  of  this  account  a  balance  was 
alleged  to  be  due  to  the  bank  amounting  to  upwards  of  945,000  dollars,  upon 
which  the  action  was  brought.  At  the  trial  it  was  agreed  that,  if  the  plaintiffs 
were  entitled  to  a  verdict,  the  amount  for  which  it  should  be  entered  should 
be  ascertained  by  reference,  and  an  indorsement  to  that  effect  was  made  upon 
the  record,  which  will  be  the  subject  of  future  consideration.  At  the  conclusion 
of  ^e  plaintiffs*  case,  the  counsel  for  the  defendants  applied  for  a  nonsuit  upon 
various  objections  to  the  action  in  point  of  law,  and  leave  was  reserved  to  move 
the  court  to  enter  a  nonsuit.  The  defendants  then  called  witnesses,  and  after  a 
discussion  between  the  learned  Judge  and  the  counsel  on  both  sides  as  to  the 
question  of  fact  to  be  submitted  to  the  jury,  the  following  questions  were  put  to 
them  and  answered  as  follows:  1.  To  which  company  was  credit  given  by  the 
bank — to  the  Great  Western  or  to  the  Detroit  and  Milwaukee,  or  was  credit 
given  upon  the  responsibility  of  Messrs.  Brydges  and  Walker?  Answer. — To 
the  Great  Western.  2.  Had  Messrs.  Reynolds  and  Brydges  authority  from 
the  Great  Western  Company  to  make  financial  arrangements  for  the  Detroit  and 
Milwaukee  Company,  on  account  of  the  Great  Western  Company,  to  the  extent 
of  250,0001.,  agreed  to  be  loaned  by  the  Great  W^estem  Company  to  the  Detroit 
and  Milwaukee  Company,  and  was  the  account  of  the  Commercial  Bank  opened 
and  conducted  by  them  in  pursuance  of  such  authority? — Answer.  They  had 
the  authority,  and  the  account  was  opened  and  conducted  by  them  in  pursuance 
of  that  authority.  3.  Had  the  Commercial  Bank  notice  at  any  time  while  the 
account  was  going  on  that  Messrs.  Brydges  and  Reynolds  had  exceeded  their 
authority,  or  that  more  than  two  loans  amounting  to  250,0001.  had  been 
expended? — Answer.  The  bank  had  no  notice  that  Messrs.  Brydges  and 
Reynolds  exceeded  their  authcnity.  4.  Suppose  the  original  credit  was  given 
by  the  bank  to  the  Great  Western  Company  on  the  opening  of  the  account,  was 
there  any  understood  limitation  between  the  parties  as  to  the  question  of  liability 
at  the  time  the  letter  of  the  16th  Dec.  1858  was  given,  either  to  the  extent  of 
the  second  loan  of  100,0002.  sterling  or  otherwise,  or  was  the  account  continued 
on  after  that  period  in  the  same  manner  as  before  by  the  parties? — Answer. 
There  was  no  limitation,  and  the  account  was  continued  in  the  same  manner  as 
before  the  letter  of  the  16th  Dec.  1866  was  given.  5.  Did  the  Great  Western 
Company  by  its  dealings  with  the  Detroit  and  Milwaukee  Railway  Company 
reap  the  benefit  of  the  expenditure  made  by  the  Commercial  Bank  on  the 
Detroit  and  Milwaukee  account  ? — Answer.  They  did.  The  verdict  was  aooord- 
ingly  entered  for  the  plaintiffs  subject  to  a  reference  as  to  the  amount  in  the 
following  terms  indorsed  by  the  learned  Judge  on  the  record :  "  It  is  agreed  by 
the  counsel  for  the  parties  in  this  case  that  the  amount  for  which  a  verdict  shall 
be  entered,  if  the  plaintiffs  shall  be  entitled  to  a  verdict,  shall  be  ascertained  by 
a  referee  or  referees  to  be  chosen  by  the  parties  respectively  in  term  or  other* 
wise,  and  if  the  parties  cannot  agree  upon  a  person  or  persons  for  tiiat  purpose, 
then  it  ia  agreed  between  the  parties  that  I  shall  nominate  the  referee  as  upon  a 
compulsory  reference.  The  referee  to  have  power,  at  the  request  of  either 
party,  to  report  upon  the  different  classes  nf  the  account;  such  as  amounts  paid 
upon  coupons,  upon  cheques,  upon  promissory  notes  or  otherwise,  and  to  draw 
up  a  statement  of  facts  for  the  opinion  of  the  court."  In  the  following  term 
the  defendants  moved  the  Court  of  Queen's  Bench  for  a  nonsuit  upon  the  leave 
reserved  for  that  purpose,  and  also  for  a  new  trial  for  misdirection  and  want  of 
direction  on  the  part  of  the  learned  Judge,  before  whom  the  cause  was  tried,  and 
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{or  the  reception  of  improper  evidence.  This  latter  grotrnd,  however,  was  aban- 
doned by  the  counsel  for  the  appellants  in  the  course  of  the  argument  upon  the 
present  appeal.  In  considering  the  grounds  upon  which  it  was  insisted  that  there 
should  be  either  a  nonsuit  or  a  new  trial  ordered,  it  will  be  convenient  to  confine 
attention  to  those  points  which  have  been  relied  upon  in  the  argument  before 
their  Lordships.  These,  as  to  the  nonsuit,  were  said  to  be  the  4th  and  5tb 
points  in  the  rule  nisi  for  setting  aside  the  verdict  and  entering  a  nonsuit,  viz. : 
4th.  That  Messrs.  Bridges  and  Beynolds  could  not  bind  the  defendants  at  all, 
even  though  under  the  foraoality  of  a  seal,  as  they  had  no  power  to  borrow  money 
on  behalf  of  the  defendants  for  the  present  purpose,  the  plaintiffs  being  aware 
that  it  was  for  the  Detroit  and  Milwaukee  Railway  Company  that  the  money 
was  required.  5th.  The  aet  allowing  the  defendants  to  lend  to  the  Detroit 
and  Milwaukee  Railway  Company  does  not  authorise  a  borrowing,  and  contem- 
plates having  the  funds  in  hand  before  lending,  and  so  the  borrowing  was  ultTa 
vires,  and  the  plaintiffs  being  aiders  in  the  illegal  object  of  the  borrowing  cannot 
recover  against  the  defendants.  Leaving  aside  for  the  present  the  question  of 
how  the  funds  were  obtained  by  means  of  which  the  first  advance  of  150,0002. 
was  made  to  the  Detroit  and  Milwaukee  Railway  Company,  there  can  be  no 
doubt  that  this  advance  being  for  a  purpose  foreign  to  the  objects  of  the  incor- 
poration, would  be  ultra  vires  and  not  in  itself  binding  upon  the  shareholders  of 
the  respondents'  company.  But  with  respect  to  this  loan  all  objection  is 
removed  by  the  Act  of  the  Canadian  Legislature,  22  Vict.  c.  116,  by  the  11th 
section  of  which  it  is  provided  that  the  loan  of  "  seven  hundred  and  fifty  thousand 
dollars  (150,000!.)  already  made  by  the  said  company  to  the  Detroit  and 
Milwaukee  Railway  Company  is  hereby  declared  to  be  la^rEul. "  So  with  respect 
to  the  advance  of  the  100.0001.  to  the  Detroit  and  Milwaukee  Bailway  Company, 
which  was  made  after  the  passing  of  the  Canadian  Aet  just  mentioned,  that 
AdTOnoe  is  not  objectionable  on  the  mere  ground  that  it  was  made  for  purposes 
foreign  to  the  undertaking  of  the  Great  Western  Railway  Company,  because  by 
the  same  11th  section  of  the  22  Vict.  c.  116,  it  is  enacted  that  "  the  Great 
Western  Railway  Company  shall  have  full  power  and  authority  to  use  its  funds 
by  way  of  loan  or  otherwise  in  providing  proper  connections,  and  in  promoting 
its  traf&c  with  railways  in  the  United  States  of  North  America,  provided  that 
no  such  expenditure  shall  be  incurred  unless  sanctioned  by  a  vote  to  that  end 
of  two-thirds  of  the  shareholders  voting  in  person,  or  by  proxy,  at  a  general 
meeting  of  the  shareholders  specially  called  for  that  purpose."  It  is  not 
disputed  that  the  proper  authority  was  obtained  from  the  shareholders  before 
this  advance  was  made.  But  it  is  said  with  respect  to  the  advance  of  160,0001., 
the  Act  only  renders  the  loan  itself  lawful,  but  does  not  legalise  the  borrowing 
by  which  it  was  made.  And  as  to  the  lOO.OOOL  that  the  Act  merely  gives 
power  and  authority  to  the  company  to  use  its  own  funds  in  providing  connection 
with  or  promoting  the  traffic  of  foreign  railways  but  gives  them  no  power  of 
borrowing  for  these  purposes.  If  the  company  had  no  borrowing  powers,  or 
none  which  could  be  employed  upon  such  advances  as  those  in  question,  it 
might  be  necessary  to  consider  whether  a  distinction  might  not  be  taken  between 
the  loan  of  150,0001.  which  having  been  already  made  was  expressly  sanctioned 
by  the  Legislature  with  (as  it  might  be  contended)  all  its  circumstances,  and 
the  statutable  power  of  applying  the  company's  funds  in  future,  the  terms  of 
which  would  require  to  be  strictly  pursued.  But  when  the  question  upon  the 
borrowing  powers  of  the  company  comes  to  be  considered,  there  will  be  foimd 
to  be  no  necessity  for  making  a  distinction  between  the  two  advances.  It  is 
extraordinary  that  (as  appears  from  the  statement  of  counsel)  there  were  no 
borrowing  powers  conferred  upon  the  respondents'  company  by  the  original 
Act  of  incorporation;  but  these  powers  are  only  to  be  found  in  a  subsequent 
Act  for  increasing  the  capital  stock  of  the  company,  and  in  a  section  expressed 
in  a  declaratory  form.  This  section  is  the  16th  of  the  Canadian  Act  of  the 
16  Vict.  c.  99,  by  which  it  is  declared  and  enacted  that  the  company  have  had 
and  shall  have  power  and  authority  to  borrow  money  from  time  to  time  for 
making,  completing,  maintaining,  and  working  the  said  railroad  as  they  might 
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or  may  think  advisable,  and  to  pledge  the  lands,  toils,  revenues,  and  other 
property  of  the  company  for  the  due  payment  thereof,  and  might  or  may  make 
the  bonds  or  debentures  issued  by  them  toi  securing  the  repayment  of  any  sumB 
BO  boiTowed  or  to  be  borrowed  convertible  into  stock  of  the  said  company,  on 
the  terms  and  conditions  expressed  or  to  be  expressed  in  such  bonds  and 
debentures  or  in  the  bye-laws  of  the  company."  It  was  said  by  the  counsel 
for  the  respondents  that  this  section  gave  them  power  to  borrow  only  on  bonds 
and  debentures;  and  from  the  language  of  the  section  it  may  fairly  be  argued 
that  the  Legislature  supposed  that  all  the  borrowings  of  the  company  would  be 
upon  securities  of  this  description.  But  it  is  not  said  that  they  shall  not  have 
power  to  borrow  except  upon  "  bonds  or  debentures  issued  by  them  for  securing 
the  repayment  of  the  sums  so  borrowed."  If,  therefore,  money  were  borrowed 
by  the  company  for  the  l^itimate  purposes  of  the  undwtaking,  it  would  be  no 
answer  to  the  lender  seeking  to  recover  his  money  to  say  that  he  bad  no  bond  or 
debenture  as  a  security  for  his  loan.  The  11th  section  of  the  Act  of  the  22  Vict, 
c.  116,  makes  it  lawful  to  apply  the  funds  of  the  company  to  promote  the  traffic 
of  other  railways.  The  money  lent  for  this  purpose  is  just  as  legitimately 
employed  as  if  it  were  spent  in  maintaining  and  working  their  own  line ;  and  if 
they  have  a  right  to  borrow  for  the  one  purpose,  they  have  equally  a  right  to 
borrow  for  the  other.  And  although  the  first  loan  of  150,0001.  to  the  Detroit 
and  Milwaukee  Company  was  originally  unlawful,  yet  when  it  was  made  lawful 
by  the  22  Vict.  c.  116,  it  was  in  the  same  predicament  as  if  it  had  been  so  from 
the  first,  and  consequently  no  sound  distinction  can  be  made  between  the 
borrowing  from  the  bank  in  respect  of  this  loan,  and  the  borrowing  for  the 
advance  of  100,0001.  There  seems  to  be  no  ground,  therefore,  for  holding  that 
s  nonsuit  ought  to  have  been  entered.  The  rule  for  a  new  trial  for  misdirection, 
or  want  of  direction,  presents  much  more  difficulty.  The  questions  to  be 
submitted  to  the  jury  were,  with  two  exceptions,  acquiesced  in  by  the  counsel 
on  both  sides.  It  is  unnecessary  to  consider  these  questions  in  detail.  The 
Court  of  Queen's  Bench  held  that  there  was  no  misdirection  or  want  of  direction 
involved  in  any  of  them.  And  although  the  judges  in  the  Court  of  Error  and 
Appeal  did  not  enter  into  examination  of  the  nK)de  in  which  the  case  went  to  the 
jury,  they  must  have  been  of  opinion  that  there  was  nothing  in  the  form  of  the 
guBstions  which  amounted  to  misdirection.  In  this  opinion  their  Lordships 
concur,  and  are  satisfied  that,  as  far  as  the  direction  went,  the  facts  to  be  tried 
were  substantially  left  to  the  jury.  But  the  Court  of  Error  and  Appeal  proceeded 
upon  a  ground  which  {as  the  Chancellor  of  Upper  Canada  said)  "  was  not  pre- 
sented to  the  court  below,  not  prominently  discussed  before  them,"  reversed  the 
judgment  of  the  Court  of  Queen's  Bench,  and  directed  a  new  trial.  This  ground 
was,  that  "  there  was  neither  previous  sanction  nor  knowledge  from  time  to 
time,  nor  subsequent  ratification  by  the  shareholders,  or  even  by  the  directors  of 
the  railway  company,  of  the  dealings  between  Messrs.  Beynolds  and  Brydges  and 
the  Commercial  Bank,  in  respect  of  the  Detroit  and  Milwaukee  Railway  account, 
beyond  the  250,0001.,  and  therefore  that  the  company  were  not  liable  beyond 
that  amount.  And  the  Court  of  Error  thought  that  the  extent  of  the  company's 
Uability  upon  the  evidence  furnished  should  have  been  declared  by  the  court, 
and  that  in  this  view  there  ought  to  be  a  new  trial."  It  certainly  appears  that 
the  opinion  of  the  Judge  as  to  the  liability  of  the  company  beyond  the  250,0001. 
WBS  not  in  any  way  expressed  upon  the  trial.  The  point  was  incidentally  noticed 
in  the  third  and  fourth  questions  submitted  to  the  jury,  the  third  being,  "  Had 
the  Commercial  Bank  notice  at  any  time  while  the  account  was  going  on  that 
Messrs.  Brydges  had  exceeded  their  authority,  or  that  more  than  the  two  loans, 
amoimting  to  250,0001.  sterling,  had  been  expended  ?' '  and  the  fourth, 
"  Suppose  the  original  credit  was  given  to  the  bank  by  the  Great  Western 
Company  on  the  opening  of  the  account,  was  there  any  imderstood  limitation 
between  the  parties  as  to  the  question  of  liability  at  the  time  the  letter  of  the 
16th  Dec.  1858  was  given,  either  to  the  extent  of  the  second  loan  of  lOO.OOOL 
sterling  or  otherwise ;  or  was  the  account  continued  on  after  that  period  in  the 
same  manner  as  before  by  l^e  purties?"   But  the  learned  Judge  gave  no  intima- 
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tion  of  hiB  opinion  upon  the  question  as  to  the  extent  of  the  company's  liahility, 
which  was  an  essential  element  in  the  determination  of  the  amount  which  the 
bank  was  entitled  to  recover  in  the  action.    The  point  was  raised,  though  not 
so  distinctly  as  it  might  have  been,  upon  the  motion  for  a  new  trial ;  for  in  the 
rule  one  of  the  objections  to  the  Judge's  chaise  was  in  his  not  directing  that 
the  expenditure  of  money  by  the  defendants  on  tiie  Detroit  and  Milwaukee 
Railway  was  a  matter  beyond  the  scope  and  power  of  the  defendants,  except  to 
an  extent  authorised  by  a  vote  of  the  shareholders^  and  so  illegal."    And  the 
question  seems  to  have  been  discussed,  though,  as  the  Chancellor  says,  "  not 
prominently  discussed,"  before  the  Court  of  Error  and  Appeal.    The  counsel 
for  the  appellants  object  to  the  judgment  of  the  Court  of  Error  and  Appeal, 
ordering  a  new  trial,  upon  the  ground  that  the  company  are  liable  to  the  bank 
in  respect  of  their  dealings  beyond  the  250,0001.,  as  the  bank  had  no  notice  of 
any  excess  of  authority,  supposing  any  to  have  taken  place ;  and  also  that  the 
extent  of  the  company's  liability  can  be  determined  in  the  reference  of  the 
amount  of  the  verdict  agreed  to  at  the  trial  without  sending  the  parties  before 
another  jury.    If  the  question  as  to  the  dealings  beyond  the  250,00OZ.  had  arisen 
between  the  shareholders  and  the  directors  of  the  respondents'  company,  there 
would  be  very  little  difficulty  in  deciding  that  the  shareholders  were  not  liable. 
The  objects  to  which  the  moneys  were  applied  would  not  have  been  a  legitimate 
application  of  the  funds  of  the  company  without  the  Act  of  22  Vict.  c.  116, 
and  that  Act  expressly  provides  that  no  such  expenditure  shall  be  incurred 
unless  sanctioned  by  a  vote  to  that  end  of  two-thirds  of  the  shareholders  voting 
in  person,  or  by  proxy,  at  a  g^ieral  meeting  of  the  shareholders  specially  called 
for  that  purpose.   If  the  craiditions  of  the  statutable  power  are  not  complied 
with,  it  is  not  lawfully  exercised.    But  it  is  said  that  the  bank  is  in  a  different 
position  from  the  shareholders  of  the  company;  that,  according  to  the  case  of 
The  Royal  Britiah  Bank  v.  Turquand  (6  E.  &  B.  327),  the  bank  had  a  right  to 
presume  that  there  had  been  a  resolution  of  the  shareholders  authorising  the 
borrowing  beyond  the  amount  of  the  250,0001.,  and  the  jury  at  the  trial  expressly 
found  that  "  the  bank  had  no  notice  that  Messrs.  Brydges  and  Reynolds 
exceeded  their  authority."   It  must  be  observed,  however,  that  the  bank  had 
tiie  fullest  information  that  the  account  which  was  opened  on  behalf  of  the 
Great  Western  Company  was  fox  the  purpose  of  t^eir  making  advances  for  the 
Detroit  and  Milwaukee  Railway.    They  must  have  known  that  the  company 
could  not  apply  its  funds  in  aid  of  another  company  without  the  authority  of 
the  Legislature.    They  must,  therefore,  upon  the  opening  of  the  account,  have 
been  directed  at  once  to  the  source  of  this  extraordinary  power,  and  must  have 
learnt  the  conditions  under  which  it  was  to  be  exercised.    The  words  of  the  Act 
are  negative  and  prohibitory:  "  No  such  expenditure  shall  be  incurred  unless 
by  a  vote  to  that  end  of  two-thirds  of  the  shareholders."    The  case  differs  in 
this  respect  from  The  Royal  British  Bank  v.  Turquand,  for  there  the  clause  of 
the  deed  of  settlement  was  an  empowering  clause,  enabling  the  directors  to 
borrow  on  bond  such  sums  as  should  from  time  to  time  by  a  general  resolution 
of  the  company  be  authorised  to  be  borrowed;  and  this  very  distinction  was 
taken  by  Jervis,  C.J.,  in  that  case,  for  after  observing  that  parties  dealing  with 
the  bank  were  not  bound  to  do  more  than  to  read  the  statute  and  deed  of  settle- 
ment, "  he  adds,  "  And  the  party  here,  on  reading  the  deed  of  settlement, 
would  find  not  a  prohibition  from  borrowing,  but  a  permission  to  do  so  on 
certain  conditions."    The  right  of  the  bank  to  claim  in  respect  of  the  dealings 
beyond  the  250,0001.  was  clearly  a  question  which  ought  to  have  been  decideid 
as  a  guide  to  the  referee  in  ascertaining  the  amoimt  of  the  claim,  and  as  there 
was  a  miscarriage  in  this  respect  on  the  part  of  the  Judge,  there  must  neces- 
sarily be  a  new  trial,  unless  under  the  terms  of  the  reference  as  to  the  amount 
of  the  verdict,  the  question  can  be  raised  for  the  decision  of  the  court.  Upon 
this  point,  however,  their  Lordships,  with  every  desire  to  save  the  parties  the 
expense  of  another  trial,  are  compelled  to  come  to  a  conclusion  adverse  to  the 
view  presented  by  the  appellants.    The  reference,  which  is  evidently  framed 
upon  the  provisions  of  the  Canadian  C.  L.  P.  A.,  is  to  ascertain  the  amount  for 
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which  a  nominal  verdict  for  the  plaintiffs  ought  ultimately  to  be  entered.  The 
duty  ot  the  referee  under  this  reference  would  be  to  call  for  voucherB  and  proof  of 
the  different  items  contained  in  the  particulars  of  demand.  The  referee  is  to  have 
power  to  report  upon  the  different  classes  of  the  account,  such  as  amotmts  paid 
upon  coupons,  upon  cheques,  upon  promissory  notes  or  otherwise,  and  to  draw 
up  a  statement  of  facts  upon  each  for  the  opinion  of  the  court.  There  is 
nothing  in  this  language  which  enables  the  referee  to  say,  "  I  will  not  look  at 
the  account  beyond  a  certain  date,  because  I  think  there  was  no  liability  of  the 
railway  company  after  that  date;"  and  any  report  upon  the  limit  to  the  liability 
which  he  could  make  would  not  be  "  upon  classes  of  the  account,  such  as 
amounts  paid  upon  coupons,  &c.,"  but  it  would  be  a  statement  as  to  the 
provisions  of  the  Act  empowering  the  loan  to  the  foreign  railway  the  resolutions 
of  the  shareholders  of  the  respondents  company,  and  the  facts  which  would 
prove  knowledge,  or  want  of  knowledge,  on  the  part  of  the  bank  of  the  excess  of 
authority.  This  consideration  will  be  sufiBcient  to  show  that  the  extent  of  the 
Uability  of  the  respondents  was  not  intended  to  be  within  the  province  of  the 
referee,  and  that  it  is  not  comprehended  in  the  terms  of  the  reference.  A  new 
trial  seems  to  be  the  inevitable  result  of  the  omission  to  decide  this  question,  and 
their  Lordships  will  therefore  recommend  to  Her  Majesty  to  affirm  the  judgment 
of  the  Court  of  Error  and  Appeal,  and  to  dismiss  the  appeal  with  costs. 

Judgment  affirmed. 


[HOUSE  OF  LORDS.] 

June  13,  1865. 
HUNTER  V.  EABL  OF  HOPETOUN. 
13  L.  T.  180. 

Landlord  and  tenant — Covenant  for  perpetual  renewal — Equitable  relief 
of  tenant — Waiver  of  condition. 

Landloed  and  Tenant. — T.,  a  tenant  under  a  lease  for  nineteen  years 
perpetually  renewable  on  twelve  months'  previous  notice  before  the  expiration 
of  each  term,  instituted  a  suit  to  compel  L.  the  landlord  to  renew  from  1842 
to  1861.  in  defence  L.  pleaded  that  the  lease  had  been  forfeited  for  breach 
of  covenants.  The  suit,  however,  was  allowed  to  stand  still,  and  the  parties 
then  began  to  negotiate  about  a  draft  of  a  renewal,  L.  proposing  alterations 
and  threatening,  if  they  were  not  accepted,  he  would  insist  on  his  original 
defence  of  forfeiture.  Pending  these  negotiations,  and  the  delay  not  being 
caused  by  T.,  the  time  arrived  for  T.  giving  notice  of  renewal  of  another  term 
from  1861  to  1880,  which  T.  did  not  give: — Held,  that  while  the  lis  pendens 
as  to  the  existence  of  the  former  lease  existed,  T.  was  excused  from  making 
demand  for  a  further  renewal,  and  had  not  lost  his  right  of  renewal,  it 
being  inequitable  in  L.  to  insist  on  compliance  with  a  covenant  of  which  he 
denied  the  existence. 

This  was  an  appeal  from  a  decree  of  the  Court  of  Session  made  in  a 
suit  brought  by  the  landlord  (the  respondent)  against  his  tenant  (the  appellant) 
to  have  it  declared  that  the  appellant  was  not  entitled  to  a  renewal  of  a  lease 
in  terms  of  a  covenant  for  perpetual  renewal. 

By  lease  of  1747  George  Cockburn  let  to  Andrew  Wight  the  lands  of 
Westfield,  of  Ormstown,  alias  Cotterw^ell,  for  a  term  of  nineteen  years,  at  a 
rent  of  531.,  with  entry  at  Whitsunday  (15th  May)  1747.  The  lease  contained 
the  following  covenant : 
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That  upon  the  said  Andrew  (Wight),  &c.  tendering  and  paying  to  him, 
the  said  George  (Cockburn),  the  aum  of  531.  sterling  money,  as  a  year's  rent 
of  the  said  farm,  by  way  of  fine  and  consideration  to  the  said  George,  Ac, 
over  and  above  the  yearly  rent  after  mentioned,  and  demanding  a  new  lease 
from  the  said  George,  kc,  in  a  legal  manner,  before  a  notary  and  two 
witnesses,  at  least  twelve  months  before  the  expiry  of  the  said  term  of 
nineteen  years,  that  then,  upon  the  said  Andrew,  kc,  making  such  tender, 
payment,  and  demand,  the  said  George,  Sic.  shall  reiterate  and  renew  this 
lease  or  taok  in  favours  of  the  said  Andrew,  &c.,  upon  his  or  their  proper 
charges  or  expenses,  for  other  nineteen  years  longer,  for  payment  of  the  same 
yearly  rent,  at  the  same  terms,  and  with  and  under  the  same  conditions, 
provisions,  and  qualifications  contained  in  this  present  lease,  and  so  furth 
thereafter  the  said  lease  of  the  foresaid  farm  and  others  above  mentioned  shall 
be  renewable  in  favours  of  the  said  Andrew,  his  heirs,  &c.,  from  nineteen 
years  to  nineteen  years  for  ever,  upon  their  making  the  like  tender,  payment, 
and  demand  at  the  end  of  every  nineteen  years,  and  in  i^e  terms  above 
mentioned,  and  observing  and  performing  the  conditions,  provlBions,  and 
prestations  contained  in  this  present  tack. 

The  lease  was  duly  renewed  up  to  1842.  At  that  time  the  respondent, 
the  Earl  of  Hopetoun,  had  become  the  landlord,  and  the  father  of  the  appel- 
lant the  tenant.  On  12th  May,  1841,  a  demand  was  duly  made  for  a  renewal 
for  another  term  of  nineteen  years  from  May,  1842,  to  May,  1861.  The  landlord, 
however,  refused  to  grant  a  renewal  in  consequence  of  some  dispute  as  to 
repairs  and  timber.  But  though  no  renewal  was  granted  the  tenant  remained 
in  possession,  and  paid  rent  during  certain  negotiations  for  a  new  stipulation 
in  the  lease.  In  ocmsequence  of  the  landlord's  refusal,  the  tenant,  in  1845, 
instituted  a  suit  to  compel  specific  performance  of  the  covenant  to  renew. 
The  landlord  set  up  the  defence  that  the  tenant  had  violated  the  conditions 
and  obligations  of  the  lease,  and  that  the  lease  had  thereby  been  forfeited; 
at  all  events,  that  the  lease  should  be  varied  in  its  terms.  The  suit  remained 
in  dependence,  and  had  never  been  brought  to  a  conclusion.  Soon  after  the 
above  defence  was  made  by  the  landlord  the  parties  began  to  negotiate  about 
a  draft  renewal  of  the  lease,  and  great  delay  occurred  in  the  correspondence 
chiefiy  on  the  part  of  the  landlord,  as  to  the  settlement  of  its  clauses.  The 
landlord's  solicitor,  during  the  course  of  the  correspondence,  several  times 
reminded  the  tenant's  solicitor  that  if  the  tenant  did  not  accept  the  proposed 
alterations  in  the  draft  lease  the  landlord  would  fall  back  on  his  original 
defence  to  the  suit,  viz.,  that  the  lease  had  been  forfeited. 

During  this  correspondence,  and  when  the  parties  were  supposed  to  be 
nearly  arriving  at  some  agreement,  the  15th  May,  1860,  arrived,  when  it 
behoved  the  tenant  to  demand  and  the  landlord  to  agree  to  a  renewal  of 
the  term  from  1842  to  1861.  The  tenant  said  he  did  not  make  the  tender 
and  demand  at  that  time  in  consequence  of  the  lease  for  the  previous  term 
of  nineteen  years  not  having  been  yet  adjusted.  But  after  that  date  the 
landlord  resolved  to  take  advantage  of  the  want  of  this  demand  of  renewal 
in  1860,  and  accordingly  annoimced  that  he  was  not  now  bound  to  grant  a 
renewal. 

The  landlord  accordingly  commenced  the  present  suit  to  have  it  declared 
that  in  consequence  of  the  tenant  having  failed  in  1860  to  demand  a  renewal 
the  lease  was  forfeited,  and  the  plaintiff  was  no  longer  bound  to  grant  a 
renewal.  The  Court  of  Session  held  that  the  failing  of  the  tenant  to  demand 
a  renewal  at  the  stipulated  time  was  fatal,  and  made  a  decree  in  favour  of 
the  plaintiff  (the  landlord). 

The  tenant  now  appealed  against  that  decree. 

Bolt,  Q.C.,  and  Sir  H.  Cairns,  Q.C..  for  the  appellant,  contended  that 
it  was  inequitable  in  the  landlord  to  insist  on  the  tenant  makii^  a  formal 
demand  of  renewal,  seeing  that  the  lease  for  the  previous  term  of  nineteen 
years  had  not  been  adjusted,  and  was  matter  of  negotiation  at  the  time, 
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especially  as  the  landlord  had  pleaded  to  the  fonner  suit  that  the  lease  was 
forfeited  at  that  time.  The  landlord  could  not  be  allowed  at  one  and  the 
same  time  to  deny  the  existence  of  any  relation  of  landlord  and  tenant,  and 
insist  on  the  terms  of  the  lease  being  carried  out ; 

Harris  v.  Bryant,  4  Buss.  89.  Butler  v.  Elgin,  Sugd.  Prop,  in  H.L.  553. 
Cruise  Dig.  Estate  on  Land,  tit.  13,  c.  2,  s.  24.  Duke  of  St.  Albans  v.  Shore, 
1  H.  Bl.  270.  Hockster  v.  Latour,  2  E.  A  B.  678.  Plancke  v.  Colbum, 
8  Biug.  14. 

Sir  F.  KeUy,  Q.C.,  and  Anderson,  Q.C.,  tor  the  respondent. 

Cur.  adv.  vult. 

The  Loan  Ghancelix}B. — My  Lords,  the  last  lease  granted  by  the  Earl  of 
Hopetoun.  the  father  of  the  present  plaintiff,  was  executed  in  April  and  May, 
1825.  It  was  for  a  term  of  nineteen  years  from  Whitsunday,  1623,  and  was 
granted  in  pursuance  of  the  covenant  for  renewal  contained  in  the  original 
base.  But  the  covenant  for  renewal  contained  in  the  last  granted  lease  of 
1825  is  somewhat  differently  expressed  from  the  covenant  contained  in  the 
original  lease  of  1747.  For  the  purposes  of  this  cause,  however,  I  think  the 
difference  is  immaterial.  The  right  to  a  renewal  must  foe  regulated  by  the 
terms  of  the  covenant  in  the  lease  of  1825.  In  conformity  with  this  covenant 
the  late  Mr.  Hunter,  to  whom  the  lease  of  1825  had  been  assigned,  did  on 
the  12th  May,  1841,  being  more  than  twelve  months  before  the  expiration 
of  the  lease,  duly  demand  a  renewal  in  his  favour.  With  this  demand  the 
landlord  refused  to  comply,  and  insisted  that,  by  reason  of  certain  alleged 
breaches  of  the  covenant  contained  in  the  lease  of  1825,  Mr.  Hunter  was  not 
entitled  to  a  renewal,  or  to  continue  in  the  tenancy  of  the  farm.  In  conse- 
quence of  this  refusal,  Mr.  Hunter,  in  the  month  of  December,  1845, 
commenced  an  action  against  the  Earl  of  Hopetoun,  concluding  to  have  it 
declared  that  the  earl  should  renew  the  lease  for  the  term  of  nineteen  years 
from  Whitsunday,  1842,  on  payment  of  the  same  rent,  on  the  same  terms, 
and  with  and  imder  the  same  conditions,  provisions,  and  qualifications  as 
were  contained  in  the  lease  of  1825.  In  his  defence  to  this  action  the  earl 
insisted  that  the  obligation  to  renew  was  dependent  not  only  on  the  tenants 
making  tender  and  demand  at  least  twelve  months  before  the  end  of  every 
term  of  nineteen  years,  but  also  on  the  tenants  observing  and  performing 
the  conditions  contained  in  the  lease,  and  the  earl  proceeded  to  specify 
various  breaches  of  covenant,  concluding  in  these  words:  "First,  In  conse- 
quence of  the  violation  of  the  conditions  and  obligations  imposed  on  the 
tenant  by  the  lease,  the  plaintiff,  as  assignee  of  the  lease,  and  as  standing 
in  right  of  the  original  tenant,  is  not  entitled  to  demand  a  renewal.  The 
original  right  of  lease  is  forfeited.  Secondly,  even  if  the  plaintiff  were  entitled" 
to  obtain  a  renewal  of  the  lease  of  1825,  he  is  not  entitled  to  insist  that  the 
renewed  lease  shall  be  drawn  up  so  as  to  make  the  obligation  as  to  furnishing 
timber  for  the  repair  of  houses,  &o.,  apply  to  buildings  recently  erected  upon 
the  farm."  Thi»  suit  has  never  been  disposed  of,  no  further  step  having 
been  taken  since  the  defences  were  lodged,  but  it  is  still  lis  pendens.  This  is 
admitted  by  the  respondent  in  his  answer.  From  the  issues  raised  in  this 
action  by  the  respondent  two  things  are  plain :  firstly,  that  the  landlord 
denied  the  existence  of  any  tenancy,  and  refused  to  grant  the  lease  which, 
if  granted,  would  have  contained  that  covenant  to  renew  which  the  appellants 
would  have  then  been  entitled  to  exercise.  Secondly,  that  until  the  second 
defence  and  the  question  thereby  raised  was  disposed  of,  the  tenant  could  not 
know  what  woiild  be  the  exact  terms  of  lease  to  be  granted  by  the  landlord, 
and  what  he  would  be  entitled  to  receive  under  the  covenant.  The  question 
is  whether,  pending  this  denial  by  the  landlord  of  the  relation  of  landlord  and 
tenant,  and  his  refusal  to  grant  a  new  lease,  which  it  is  now  in  effect  admitted 
was  unfounded,  the  landlord  has  a  right  to  insist  that  it  was  the  duty  of  the 
tenant  to  have  treated  the  refused  lease  as  granted,  and  to  have  given  notice 
B.  B.  A.  [1866]— VOL.  2  102 
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of  renewal  twelve  months  before  the  day  on  which  the  lease  so  refused  by 
the  landlord  would  have  expired.  It  is  difficult  to  understand  how  the 
landlord,  refusing  the  lease  and  insisting  that  the  relation  of  landlord  and 
tenant  was  at  an  end,  can  yet  be  heard  to  allege  that  he  has  a  right  to  that 
lease  as  if  it  had  been  granted  instead  of  being  withheld,  and  to  require  the 
lessee  to  fulfil  the  obligations  which  would  have  attached  to  him  if  the  relation 
of  landlord  and  tenant  had  been  admitted,  and  the  lease  had  been  executed 
in  pursuance  of  the  covenant  to  renew.  The  landlord  seeks  to  avail  himself 
of  two  inconsistent  defences.  If  the  tenant  gives  notice  to  renew,  the 
landlord  claims  the  benefit  of  his  defences  to  the  action,  and  denies  the 
tenancy,  and  if  the  tenant,  by  reason  of  the  suit,  does  not  give  notice,  he 
immediately  treats  him  as  a  tenant,  and  insists  on  the  want  of  notice  in 
conformity  with  the  covenant.  Such  conduct  is  plainly  inequitable.  Until 
the  lease  of  1841  was  duly  constituted,  no  legal  formal  notice  could  be  given. 
In  fact,  there  was  nothing  in  existence  that  could  be  the  subject  of  renewal, 
or  of  a  demand  of  renewal.  That  Mr.  Hunter's  action  was  not  more  actively 
prosecuted,  must  be  attributed  to  the  evasive  conduct  of  Lord  Hopetoun's 
agent.  It  is  true  that  in  his  letter  of  the  18th  April,  1846,  and  also  in  his 
letter  of  the  4th  November,  1846,  the  agent,  Mr.  Hope,  carefully  reserves 
and  saves  all  the  benefit  of  the  defences  put  in  by  the  earl  to  Mr.  Hunter's 
action.  But  the  correspondence  of  Mr.  Hope,  and  the  acts  done  by  him, 
are  such  as  to  induce  Mr.  Hunter  and  his  representatives  to  believe  that  the 
lease  claimed  would  be  granted,  and  this  is  continued  until  the  death  of 
Mr.  Hunter.  There  had  been  much  correspondence  between  the  agents  as 
to  the  form  of  the  intended  lease,  the  draft  of  which  had  been  prepared 
by  Mr.  Hope,  and,  with  some  alterations,  had  been  remitted  to  him  by 
Mr.  Hunter's  agent  for  final  adjustment.  This  draft  lease  remained  in  the 
possession  of  Mr.  Hope,  and  Mr.  Hunter's  agent  was  unable  to  obtain  from 
him  any  answer  as  to  completion  of  the  lease.  After  the  death  of  Mr.  Hunter, 
the  trustees  of  his  will  applied  to  Mr.  Hope  for  Lord  Hopetoim's  consent  to 
their  sub-letting  the  farm.  This  was  on  the  14th  December,  1860.  A  corre- 
spondence ensued,  in  which  there  is  no  intimation  by  Lord  Hopetoun's  agent 
that  the  earl  would  refuse  to  renew.  At  length,  on  the  12th  February,  1861, 
the  agent  of  Mr.  Hunter's  trustees  wrote  to  Mr.  Hope,  the  agent  of  Lord 
Bopetoun,  a  letter  containing  the  following  passage:  "  As  to  Cotterwell  lease, 
the  draft  of  which  you  have  not  yet  adjusted,  I  see  the  term  of  it  expires 
at  Whitsunday.  I  made  no  tender  and  demand,  as  the  lease  had  not  been 
adjusted ;  but  I  have  now  to  submit  that  the  draft  be  altered  so  as  to  include 
another  nineteen  years.  The  present  fine  and  interest  as  well  as  the  former 
one,  are  of  course  ready  to  be  paid  whenever  you  please."  The  mask  is  then 
thrown  oft  by  Mr.  Hope,  who,  by  a  letter  of  the  16th  February,  1861,  stated 
in  answer :  ' '  Cotterwell.  As  no  demand  for  renewal  of  this  lease  has  been 
made  by  the  tenant,  the  obligation  to  renew  has  come  to  an  end."  This 
assertion,  however,  is,  in  my  judgment,  founded  on  a  mistake  in  law.  The 
relative  position  of  the  parties  at  the  time  when,  as  the  landlord  now  alleges, 
notice  ought  to  have  been  given,  is  to  be  considered.  At  that  time  the 
landlord  had  cautiously  preserved  the  benefit  of  his  defences  in  the  suit  by 
which  the  existence  of  the  relation  of  landlord  had  been  repudiated  and  denied. 
The  demand  made  by  the  tenant  of  the  lease  of  1841  was  of  course  a  demand 
of  the  covenant  for  renewal  which  that  lease,  if  constituted,  would  have 
contained.  Until  that  covenant  was  granted,  the  tenant  had  no  power,  nor 
was  under  any  obligation,  to  make  any  other  demand  for  renewal  than  that 
involved  in  the  subsisting  suit.  I  concur  in  the  observations  of  Lord  Neaves, 
where  his  Lordship  uses  the  following  words:  "The  pursuer's  present  plea 
is  that  the  defender  has  lost  his  right  to  any  renewal  from  his  failing  to  fulfil 
with  strict  acctiracy  the  conditions  which  would  have  been  inserted  in  the 
lease  of  1842,  if  the  pursuer  had  granted  it,  but  which  are  not  to  be  found 
in  any  such  lease,  which  in  point  of  fact  he  did  not  grant.  The  lease  of  1825 
did  not  contain  any  obligation  to  grant  a  lease  in  1861,  and  the  defender  held 
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no  such  formal  obligation  granted  in  1825  to  grant  another  obligation  in  1842, 
which  would  have  Inferred  such  a  renewal  in  1861.  The  defender  was  insisting 
on  getting  that  obligation  from  the  pursuer,  but  without  success,  and  as  long 
aa  the  pursuer  was  in  default  in  that  respect,  I  do  not  think  he  can  maintain 
the  present  action,  by  which  he  seeks  to  prejudice  the  defender  for  not 
complying  with  a  contract  which  had  no  actual  and  formal  existence  in 
consequence  of  the  pursuer's  default."  There  is  an  attempt  by  the  respon- 
dents in  the  present  suit  to  show  that  the  objections  to  granting  the  lease  of 
1861  were  tacitly  withdrawn  by  the  landlord,  and  that  it  was  imderstood 
that  Mr.  Hunter  and  his  representatives  should  hold  and  enjoy  the  farm  as 
if  the  renewed  lease  had  been  actually  granted.  It  is  a  sufficient  answer  to 
say  that  at  the  commencement  and  throughout  the  whole  of  the  correspondence 
and  treaty,  the  agent  of  the  landlord  carefully  saved  and  reserved  the  benefit 
of  the  defences  in  the  pending  action.  The  agent,  of  course,  knew  that  the 
principal  object  in  demanding  the  renew^ed  lease  was  the  covenant  for  renewal 
that  would  be  contained  in  it.  But  if  his  object  had  been  to  keep  Mr.  Hunter 
in  play,  and  induce  him  not  to  prosecute  his  suit  until  after  the  time  for 
demanding  a  renewal  had  expired,  he  could  not  have  acted  more  effectually. 
Hiis  is  exemplified  by  Mr.  Tumbull's  letter  of  the  15th  October,  1847,  and 
Xlr.  Hope's  answer  of  the  16th  October,  1847,  and  again  by  Mr.  Tumbull's 
letter  of  29th  December,  1847,  and  Mr.  Hope's  answer  of  the  1st  April,  1848. 
Under  these  circumstances  the  Earl  of  Hopetoun  commenced  the  present 
action  on  the  2nd  April,  1861,  by  which  he  seeks  to  have  it  found  and  declared 
that  all  right  of  renewal  of  the  lease  has  ceased  and  determined,  and  that 
the  defenders,  the  present  appellants,  had  no  right  to  require  the  earl  to  grant 
any  lease  or  any  renewal  of  any  lease  of  the  farm.  To  this  action  the  action 
commenced  by  Mr.  Hunter  in  1841,  and  still  pending  and  undisposed  of,  was 
in  reality,  in  my  judgment,  a  defence.  If  the  landlord  ought  to  have  complied 
with  the  demand  of  the  tenant  in  1841,  and  granted  a  renewed  lease,  his 
refusal  to  do  so  was,  in  my  judgment,  an  answer  to  the  present  action.  The 
court  below,  however,  has  apparently  assumed  that  the  lease  of  1841  ought 
to  have  been  granted,  and  that  the  case  must  be  treated  as  if  it  had  been 
actually  granted;  and  on  that  basis  it  has  pronounced  an  interlocutor  in  terms 
of  the  conclusions  of  the  summons.  For  the  reasons  I  have  given,  I  submit 
to  your  Lordships  that  this  view  of  the  case  is  not  the  correct  one.  I  must 
therefore  advise  your  Lordships,  by  your  order  on  this  appeal,  to  declare  that, 
having  regard  to  the  action  commenced  by  Mr.  Hunter  in  1841,  which  is  still 
undisposed  of,  and  to  the  defences  to  that  action,  and  the  subsequent  treaty 
and  correspondence  between  the  agents  of  the  pursuer  and  the  defender 
respectively,  this  House  doth  reverse  the  decree  complained  of,  but  without 
prejudice  to  any  question  that  may  fall  to  be  determined  in  the  said  other 
action. 

Lord  Chanwobth. — My  Lords,  it  is  not  in  dispute  that  before  Whit- 
sunday, 1841,  Mr.  Hunter  duly  tendered  his  fine,  and  applied  for  a  new  lease 
for  nineteen  years  from  Whitsunday,  1842.  He  did  not  tender  the  fine  before 
the  end  of  nineteen  years  from  Whitsunday,  1841,  and  the  question  whether 
he  is  entitled  to  the  lease  seems  to  me  to  depend  upon  this,  whether  by  the 
conduct  of  the  parties,  it  had  or  had  not  been  agreed  that  the  new  lease 
should  be  considered  as  granted,  and  that  the  parties  should  stand  in  the 
same  light  as  if  they  had  legally  constituted  between  them  the  relation  of 
landlord  and  tenant.  Whether  they  had  or  had  not  so  done  depends  upon 
the  effect  of  the  correspondence  which  passed  between  them.  I  have  gone 
very  carefully  through  the  correspondence,  and  have  come  to  the  same 
conclusion  with  my  noble  and  learned  friend.  The  fair  import  of  what  passed 
is,  that  Mr.  Hunter,  after  his  tender  in  1841,  pressed  the  landlord  to  send 
the  draft  of  a  new  lease,  and  that  after  a  delay  of  above  four  years,  during 
which  several  letters  passed,  he  raised  an  action  to  compel  implement  of  the 
covenant  to  grant  a  lease.    The  landlord's  agent  answered  that  he  was  not 
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bound  to  grant  a  leaee.   Nevertheless  he  eventually  sent  the  draft  of  a  lease 

which  he  was  willing  to  grant,  desiring  the  tenant  to  consider  it.  This  he 
did,  and  returned  it  with  several  alterations,  to  all  of  which,  except  three, 
the  landlord  agreed.  The  tenant  pointed  out  reasons  why  he  could  not  agree 
on  the  three  points,  but  proposed  an  arbitration.  After  two  letters  from  the 
tenant's  agent,  the  landlord's  agent,  after  nine  months,  apologised  for  his 
delay,  and  six  months  afterwards  he  wrote  that  he  hoped  matters  might  now 
be  settled.  But  in  spite  of  a  further  application  from  the  tenant,  he  eventually 
let  the  matter  drop.  I  think  the  blame  of  the  delay  is  to  be  attributed  to 
tiie  landlord's  agent,  and  that  till  the  landlord  had  granted,  or  acknowledged, 
his  obligation  to  grant,  a  lease  on  the  terms  agreed  upon,  he  has  no  right 
to  complain  that  the  tenant  has  not  tendered  money,  and  done  acts  which, 
if  the  lease  had  been  granted,  he  would  have  been  bound  to  tender  and  do, 
but  his  obligation  to  tender  and  do  which  did  not  exist  until  the  lease  was 
made.  I  am,  therefore,  clearly  of  opinion  (without  going  further  into  detail) 
that  the  conolusion  at  which  my  noble  and  learned  £riend  has  arrived  is  that 
which  your  Lordships  ought  to  adopt. 

Loao  KiNGSDOWN. — My  lords,  the  grounds  on  which  the  appellant  relies 
in  this  case  are :  first,  &at  the  respondent  had  denied  his  liability  to  grant 
any  lease  at  all,  and  had  insisted  that  the  tenant  had  forfeited  his  right  to 
demand  one.  It  is  contended  that,  under  those  circumstances,  the  tenant 
was  relieved  from  the  obligation  to  give  a  notice  which  he  was  entitled  to 
consider  that  the  landlord  had  by  anticipation  refused  to  comply  with ;  second, 
that  if  the  appellant  were  bound  to  give  the  notice,  he  was  luUed  into  security, 
and  prevented  from  doing  so  by  the  acts  or  neglect  of  the  respondent.  With 
respect  to  the  first  point,  it  must  be  remembered  that,  in  Hunter's  suits,  two 
questions  were  at  issue :  first,  whether  the  plaintiff  was  entitled  to  a  lease 
at  all;  and,  secondly,  what  were  to  be  the  terms  of  the  lease,  if  one  were 
granted?  Now  it  seems  to  me  that  if  this  case  is  to  be  decided  according  to 
strict  law  (as  the  respondent  insists,  and  has  a  right  to  insist  that  it  shall  be), 
4^e  appellant  may,  with  reason,  say  that,  before  he  exercised  his  option  as 
to  requiring  a  renewal  of  the  lease,  he  was  entitled  to  know  what  the  terms 
of  it  were  to  be.  That  point  had  been  settled  by  the  decree  in  Wight's  case. 
No  doubt,  in  Hunter's  case,  it  w^as  really  as  immaterial  to  Hunter  to  have  the 
terms  settled,  as  to  Lord  Hopetoun  to  receive  the  notice.  He  was  sure  to 
desire  a  renewal  in  either  case;  but  if  form  be  insisted  upon  on  one  side,  it 
must  also  be  allowed  to  prevail  on  the  other.  It  seems  to  me  that  the  old 
lease  being  the  foundation  of  the  right  to  the  renewal,  and  the  defendant 
havii^  denied  the  right  to  the  old  lease,  he  could  not  complain  of  a  failure 
on  the  part  of  the  plaintiff  to  comply  with  any  condition  which  could  be 
capable  of  performance  only  on  the  foundation  of  the  old  lease ;  and  further, 
until  the  terms  of  the  old  lease  were  settled  (unless  the  omission  to  settle 
them  could  be  attributed  to  the  fault  or  default  of  the  tenant),  he  could  not 
be  required  to  exercise  his  opinion.  In  this  view  of  the  case  the  question 
would  be,  by  whose  default  was  it  that  these  points  were  not  settled  before 
the  time  for  giving  the  notice  had  expired?  Upon  this  question  I  think  no 
doubt  can  be  entertained.  On  looking  at  the  whole  effect  of  the  evidence, 
I  think  that  Lord  Hopetoun  must  be  considered  to  have  retained  to  the  last 
the  position  which  he  had  assumed  in  the  suit  with  Hunter,  and  to  have 
insisted  on  the  pleas  which  he  has  filed,  and  whidi  his  agent,  by  hia  letter 
of  the  18th  April,  1846,  had  expressly  declared  were  to  be  frosted  as  reserved, 
notwithstanding  any  correspondence  which  might  take  place  till  a  lease  was 
actually  signed,  and  on  which  he  had  again  insisted  after  the  draft  lease 
had  been  sent,  and  had  been  the  subject  of  discussion  in  his  letter  of  the 
4th  November,  1846.  I  think,  therefore,  that  notwithstanding  Lord  Hopetoiin 
received  the  rent  according  to  the  lease,  and  did  not  attempt  to  disturb  the 
possession  of  the  tenant,  he  has  no  right  to  say  that  he  acknowledged  the 
right  of  the  tenant  to  have  such  a  lease  granted.    On  the  contrary,  I  think 
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that  he  must  be  treated  as  havmg  repudiated  his  obligation  to  grant  any  lease, 
and  to  have  insisted  on  the  forfeiture  which  he  had  set  up  in  the  suit,  which, 
although  it  had  fallen  asleep,  was,  when  the  notice  should  have  been  given, 
and  I  imagine  still  is,  a  lis  pendens.  If  Lord  HopetouQ  denied  the  right  to 
any  renewed  lease,  the  immediate  lease  sought  was  the  foundation  of  the  right 
to  the  renewal.  He  cannot,  therefore,  in  my  opinion,  complain  that  a  claim 
was  not  formally  made,  which,  in  fact,  could  not  arise  till  the  right  to  the 
immediate  lease  was  either  decreed  or  admitted.  I  think  further,  that  before 
the  tenant  exercised  his  option  as  to  claiming  a  renewal,  he  had  a  right  to 
have  the  terms  of  the  immediate  lease,  which  would  have  settled  at  the  same 
time  the  terms  of  the  renewed  lease.  It  appears  to  me  that  it  was  owing 
entirely  to  the  fault  of  my  Lord  Hopetoim's  agents  that  these  terms  were 
not  settled  long  before  the  time  for  giving  the  notice  had  passed.  Under 
these  circumstances;  I  thinly  that  Lord  Hopetoun  is  precluded  in  equity  from 
availing  himself  of  the  plea  that  the  notice  was  not  given  in  proper  time ; 
and  I  therefore  concur  in  the  judgment  proposed  by  the  Lord  Chancellor. 

Decree  reversed. 


Wbstbury,  L.C,  June  28,  July  1,  1865. 
CROKER  V.  KREEFT. 
KREEFT  V.  CROKER. 
18  L.  T.  186. 

Partnership  articles — Construction — Guarantee — Accounts . 

Partnebship. — By  articlea  of  partnerahip  between  the  plaintiff  and  two 
defendants  it  was  agreed  that  the  plaintiff  should  reside  and  manage  the 
business  abroad,  and  that  he  might  draw  for  his  private  use  to  the  extent 
of  6001.  until  the  yearly  balance-sheet  was  made,  and  the  amount  of  profit 
ascertained.  After  payment  of  specified  expenses,  the  partners  were  declared 
entitled  to  the  gains  and  profits  of  the  business  in  the  following  proportions: 
the  defendant  K.  to  four-tenths,  the  defendant  H.  to  two-tenths,  and  the 
plaintiff  to  four-tenths.  In  case  the  gains  should  be  found  insufficient  to  pay 
the  expenses,  the  deficiency  was  to  be  borne  in  the  same  proportions;  and, 
in  consideration  of  the  plaintiff  devoting  his  whole  time  to  the  business,  the 
defendants  agreed  to  guarantee  to  the  plaintiff  "  that  the  said  four-tenths 
ahares  in  the  profits  to  be  received  by  him  during  the  first  two  years  should 
not  be  less  than  5001.  per  annum;  and  further,  that,  if  the  net  profits  should 
at  any  time,  upon  the  division  thereof,  exceed  15001.  a  year,  the  plaintiff 
should  receive  an  additional  bonus  of  101.  per  cent,  upon  the  gross  earnings." 

Wood,  V.C.,  having  considered  the  construction  of  the  above  clause  to  be 
that,  come  profit  or  come  loss,  the  plaintiff  was  to  receive  5001.  a  year  during 
the  first  two  years: — Held,  upon  the  construction  of  the  articles  (reversing 
the  decision  of  the  V.C.),  that  the  true  construction  was,  that  if  there  should 
be  a  profit,  and  four-tenths  of  that  profit  should  be  less  than  6001.,  the  plaintiff 
was  to  take  5001.,  but  if  there  should  he  no  profit,  then  that  the  guarantee 
was  not  to  emerge. 

Upon  the  dissolution  of  the  partnership,  the  chief  clerk  found  the  plaintiff 
to  be  indebted  to  his  co-partners  in  certain  sums  on  the  authority  of  partner- 
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ship  books  kept  by  the  defendants.  The  plaintiff  having  alleged  that  the  books 
were  erroneously  and  fravdulently  compiled,  and  that  the  debts  were  not 
partnership  debts,  it  was  referred  back  to  the  chief  clerk  to  ascertain  and 
certify  the  amounts  due  from  and  to  the  plaintiff  and  defendants  respectively, 
with  liberty  to  state  special  circumstances. 

This  was  an  appeal  against  an  order  made  by  Wood,  V.C.,  on  the 
30th  May  last.  The  motion  before  his  Honour  was  an  application  to  vary 
the  certificate  on  behalf  of  the  plaintiff  Bland  WiUiam  Croker. 

The  questions  were  twofold,  one  turning  upon  the  construction  of  a  deed 
of  partnership,  the  other  involving  the  principle  whether,  in  taking  accounts 
between  partners,  the  books  appearing  to  contain  the  partnership  accounts 
are  in  all  oases  to  be  adopted  as  conclusive,  although  kept  by  two  out  of 
three  partners  at  their  private  office,  and  challenged  by  the  third  partner 
(who  in  accordance  with  the  terms  of  the  partnership-deed  was  living  abroad) 
as  being  fraudulent,  and,  in  fact,  compiled  since  the  dissolution. 

The  plaintiff,  describing  himself  as  of  Vienna,  a  civil  engineer,  by  his  bill 
alleged  that  in  1857  he  entered  into  a  negotiation  with  the  defendants  Siegericb 
Christopher  Kreeft  and  John  Howard  with  a  view  of  establishing  a  partnership 
to  carry  on  the  business  of  commission  and  general  agents  at  Vienna  and  in 
London. 

On  the  16th  June,  1857,  articles  of  partnership  were  entered  into,  whereby, 
after  reciting  that  the  plaintiff  and  defendants  bad  agreed  to  establish  them- 
selves as  a  firm  at  Vienna  under  the  style  of  Kreeft,  Croker,  &  Co.,  for  the 
transaction  of  the  above  business,  and  that  the  plaintiff  should  reside  and 
conduct  the  business  at  Vienna,  and  the  defendants  in  London,  it  was  agreed 
(omitting  the  immaterial  portions)  as  follows: 

1.  That  the  partnership  should  continue  for  seven  years  from  the  date, 
subject  to  sooner  determination  after  the  first  five  years  as  therein  mentioned. 
3.  That  the  plaintiff  should  reside  at  Vienna,  and  devote  his  whole  time  to 
the  business ;  provided  nevertheless  that  nothing  therein  contained  should 
prevent  the  plaintiff  from  carrying  on  his  business  of  consulting  civil  engineer, 
in  which  case  it  was  agreed  that  all  profits  arising  therefrom  should  be  divided 
as  follows :  one  half  to  plaintiff,  and  two-thirds  of  the  remaining  half  to  the 
defendant  Kreeft,  and  one-third  to  the  defendant  Howard.  4.  That  the 
plaintiff  might  draw  for  his  private  use  to  the  extent  of  5001.  per  annum,  and 
not  more,  until  the  yearly  balance-sheet  was  made,  and  the  amount  of  profit 
ascertained.  5.  That  all  interest  of  capital,  rent,  taxes,  insurance,  wages  of 
clerks,  and  other  servants,  and  all  other  trade  expenses,  and  all  debts  and 
duties  which  should  be  owing,  and  all  losses  and  damages  from  bad  debts  or 
otherwise,  should  be  sustained  and  borne  out  of  the  gains  and  profits  of  the 
business ;  and  after  payment  thereof  the  parties  should  be  entitled  to  the 
balance  of  the  gains  and  profits  of  the  business  in  the  following  proportions; 
the  defendant  Kreeft  to  four-tenths,  the  defendant  Howard  to  two-tenths, 
and  the  plaintiff  to  four-tenths;  but  in  case  the  gains  and  profits  of  such 
business  should  be  found  insufficient  for  the  payment  of  the  said  trade 
expenses,  wages,  losses,  or  damages,  such  deficiency  should  be  borne  by  the 
parties  in  the  same  proportions  as  they  took  the  profits  of  the  business,  viz., 
Kreeft  four-tenths,  Howard  two-tenths,  and  Croker  four -tenths ;  and  in 
consideration  of  the  plaintiff  Croker  devoting  the  whole  of  his  time  and  atten- 
tion to  the  said  business,  the  defendants  Kreeft  and  Howard  thereby,  for 
themselves  and  their  respective  heirs,  executors,  and  administrators,  "  agreed 
to  guarantee  "  unto  the  plaintiff,  his  executors  and  administrators,  "  that  the 
said  four-tenths  share  in  the  profits  of  the  said  business  to  be  received  by  him 
during  the  first  two  years  of  the  existence  of  that  agreement  should  not  be 
less  than  600/.  per  annum;  and  further,  that  if  the  net  profits  of  the  business 
should  at  any  time,  upon  the  division  thereof,  exceed  the  sum  of  1,5001.  per 
annum,  the  plaintiff  should  be  entitled  to,  and  should  receive,  a  bonus  of 
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(ten  pounds  per  cent.)  upon  the  gross  earnings,  in  addition  to  his  said  four- 
tenth  share  of  the  said  profits. ' '  6.  That  proper  books  should  be  kept  both 
in  Vienna  and  London,  wherein  should  be  made  full  and  true  entries  of  all 
moneys  received  or  paid,  and  of  all  contracts  or  other  matters  necessary  for 
the  full  manifestation  of  the  state  or  proceedings  of  the  business.  7.  That  on 
the  31st  December  in  every  year  during  the  partnership,  or  within  three 
calendar  months  following,  a  general  account  or  rest  in  writing  should  be 
taken  of  the  partnership  business,  &c.,  and  such  account  should  from  time  to 
time  be  reduced  to  a  general  balance,  and  be  written  in  a  book  which  should 
be  signed  and  subscribed  by  the  partners,  who  should  be  bound  and  concluded 
thereby,  unless  some  manifest  error  should  be  made  therein  to  the  amount 
of  201.  or  upwards.  8.  That  if  either  of  the  partners  should  at  any  time, 
after  the  determitiation  of  the  first  five  years  of  the  term,  be  desirous  of 
putting  an  end  to  the  partnership,  he  should  be  at  liberty  to  do  so  on  giving 
sis  months'  notice. 

The  plaintiff  went  to  Vienna  and  proceeded  to  carry  on  business  under 
s  power  of  attorney  from  the  defendants  which  was  rendered  necessary  by 
the  laws  of  Vienna,  the  plaintiff  being  a  British  subject.  In  May,  1856,  the 
plaintiff  advanced  1,0001.  to  the  general  capital  of  the  firm,  which  was  duly 
acknowledged  by  the  defendants.  A  great  portion  of  the  business  consisted 
of  iron  contracts,  some  of  which  were  not  fulfilled  at  the  date  of  the  dissolution 
below  mentioned.  The  plaintiff  alleged  that  the  profit  which  would  accrue 
from  these  contracts  would  exceed  30,000i. 

The  plaintiff  alleged  that  he  sent  monthly  accounts  to  the  defendants, 
but  did  not  receive  any  from  them.  In  October  1868,  however,  he  received 
from  them  what  purported  to  be  a  balance-sheet  up  to  June,  1658,  with  which 
the  plaintiff  expressed  himself  dissatisfied  in  some  particulars,  and  on  the 
12th  Jan,  1859,  he  came  to  England  at  defendants'  request,  and  had  an 
interview  with  them,  when  the  defendants  insisted  upon  the  correctness  of 
the  account,  and  asked  the  plaintiff  to  advance  the  firm  more  capital.  This 
the  plaintiff  refused  to  do,  unless  he  were  satisfied  as  to  the  account,  where- 
upon on  the  13th  January,  the  defendants  wrote  to  the  plaintiff  informing 
him  of  their  intention  to  cancel  by  circular  the  authority  they  bad  given  him, 
all^ii^  gross  and  wilful  disregard  of  the  defendants'  wishes  and  instructions. 
On  the  same  day,  by  another  letter,  defendants  gave  notice  of  their  intention 
to  di^lve,  and  a  circular  was  issued  by  them  in  German,  to  the  effect  that 
they  had  withdrawn  their  power  of  attorney  to  the  plaintiff. 

The  plaintiff  thereupon  filed  a  bill  for  an  injunction  to  restrain  the 
defendants  from  obstructing  or  interfering  with  the  plaintiff  in  the  conduct 
of  the  partnership  business;  an  interim  injunction  was  granted;  and  an 
^reement  was  entered  into  on  the  29th  January,  1859,  upon  the  following 
terms : 

First,  that  the  Chancery  proceedings  should  be  abandoned;  secondly,  the 
plaintiff  to  be  reinstated  in  his  position  at  Vienna ;  thirdly,  the  letters  above 
mentioned  to  be  withdrawn;  fourthly,  that  the  plaintiff  should  retire  from  the 
partnership  within  three  months  from  the  date,  the  plaintiff  to  retain  his 
interest  in  the  remaining  contracts  and  order,  and  "  to  share  the  profits  and 
loss  thereof  according  to  the  terms  of  the  articles  of  partnership;"  and  also 
to  be  allowed  to  draw  5001.  per  annum  out  of  the  business  until  the  final 
settlement  of  accounts;  fifthly,  any  disputes  connected  with  the  accounts  to 
be  referred  to  an  accountant,  and  the  plaintiff  to  have  full  liberty  to  inspect 
all  books,  papers  and  documents  connected  with  the  contracts  and  orders 
then  in  existence." 

The  plaintiff  returned  to  Vienna ;  but,  as  he  was  about  to  retire,  the 
defendant  Kreeft  also  went  to  Vienna,  and  assumed  the  exclusive  manage- 
ment of  the  affairs  of  the  business.  The  plaintiff  then  became  anxious  lest 
he  should  be  excluded  from  the  benefit  of  the  bonus  of  101.  per  cent.,  on  the 
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ground  that  he  was  not  managing  the  business,  and  a  correspondence  ensued 
to  have  this  point  settled. 

On  the  16th  April,  1859,  the  defendants  wrote  to  the  plaintiff  a  letter  to 
tbe  effect  that,  "as  he  (the  plaintiff)  said  he  was  ready  to  sign  notice  of 
dissolution  of  partnership  the  next  day,  and  carry  out  the  agreement  of  the 
29th  January  at  once,  provided  defendants  wrote  to  say  that  the  construction 
of  article  4  should  he  defined  as  meaning  that  the  plaintiff  should  share  profits 
and  losses  according  to  the  deed  of  partnership,  and  take  the  commission  of 
101.  per  cent,  entirely  aa  stipulated  therein,  should  it  accrue;  and,  moreover, 
that  plaintiff  should  be  entitled  to  the  same  participation  in  all  business  or 
contracts  existing  or  taken  by  the  defendants  there  up  to  the  29th  instant/' 
the  defendants  thereby  confirmed  that  construction. 

Plaintiff  accordingly,  on  the  18th  April,  1859,  s^ed  the  notice  of  dissolu- 
tion. 

Plaintiff  then  stated  that  he  claimed  on  the  balance  of  accounts  for  the 
year  ending  June  31,  1858,  a  sum  of  1,400Z.  as  due  to  him  in  addition  to  the 
1,0001.  advanced  by  him,  and  that  he  had  retained  a  sum  of  2,1301.  partnership 
moneys,  which  had  come  to  his  hands  before  the  dissolution,  in  respect  of  his 
claim. 

Defendants  brought  an  action  to  recover  this  sum,  but  were  nonsuited; 
«nd  the  plaintiff  then  (16th  November,  1860)  filed  this  bill  alleging  that  the 
■defendants  refused  to  adjust  and  settle  the  partnership  accounts,  and  praying 
for  an  account  on  the  terms  of  the  partnership  articles,  the  agreement  <a 
January,  1859,  and  the  letter  of  the  29th  April,  1859,  and  other  relief. 

The  chief  clerk,  by  the  certificate  (11th  March,  1865)  found  that  there 
-was  nothing  due  to  the  plaintiff  for  commission  on  the  gross  earnings  of  the 
partnership,  on  the  footing  of  the  articles  of  partnership,  the  agreement,  and 
the  letters.  He  also  found  that  there  was  a  balance  due  from  the  plaintiff  to 
the  defendants  of  4,4041.  lis.  8d. ;  and  that  there  were  also  due  from  the 
three  copartners  to  certain  alleged  creditors  named  in  the  certificate,  sums 
amounting  to  5,9631.  IBs.  Id.;  that  the  defendants  had  already  paid,  in 
respect  of  the  debts,  losses,  and  expenses  of  the  firm,  and  beyond  the  sum  of 
4,104L  lis.  6d.,  sums  in  proportion  to  their  liability  equal  to  the  said  sum 
of  5,9361.  13s.  Id.,  and  that  therefore  this  latter  sum  was,  as  between  the 
copartners,  payable  by  the  plaintiff. 

The  accounts  were  taken  in  the  following  way.  A  balance  was  struck 
at  the  end  of  the  first  year  of  the  partnership,  the  30th  June,  1858,  upon  which 
there  appeared  a  profit,  of  which  the  share  due  to  the  plaintiff  was  found  to 
be  1,3241.  98.  5d.  Then  a  second  balance  was  struck  at  the  date  of  the 
dissolution,  the  18th  April,  1859,  for  the  intermediate  period  of  ten  months, 
shewing  a  loss,  upon  which  there  was  found  to  be  due  from  the  plaintiff  a 
sum  of  638!.  10«.  4d.  On  the  debtor  side  of  this  account,  however,  was 
inserted  a  sum  of  4,827!.  8«.  lOd.,  "  reserved  to  meet  the  contingent  loss  by 
exchange."  An  account  was  further  prepared  of  the  trading  of  the  firm  with 
respect  to  the  matters  in  which  the  plaintiff  retained  an  interest  by  the  terms 
of  the  dissolution  in  respect  of  unfinished  contracts  from  the  18th  April,  1659, 
to  the  5th  July,  1862,  the  date  of  the  decree,  upon  which  there  appeared  a 
balance  of  capital  of  the  two  defendants  of  the  sum  of  2,6781.  148.  7d.,  and 
that  the  plaintiff  was  a  debtor  to  the  estate  in  the  sum  of  9,3511.  Os.  9d.  A 
further  account  of  trading  with  respect  to  matters  in  which  the  plaintiff 
retained  an  interest  from  the  5th  July,  1862,  to  the  3l8t  December,  1863, 
shewed  a  balance  of  capital  due  to  the  London  partners  of  4,203/.  98.,  and  that 
the  plaintiff  was  indebted  to  the  estate  in  the  sum  of  10,5601.  28.  Id. 

The  plaintiff's  contention  was  tbat,  although  the  accounts  as  brought  in 
by  the  defendants  shewed  a  profit  for  the  first  year  to  an  extent  which  did  not 
bring  the  clause  as  to  guarantee  into  operation,  yet  tbat  the  allegation  of 
losses  during  the  second  year  raised  the  question  of  the  construction  of  that 
clause.    He  protested  against  a  rest  being  made  in  the  accounts  at  the  period 
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of  dissolution,  and  against  the  debit  of  the  sum  of  4,8271.  Ss.  lOd.  as  a  reserved 
fund  for  contingent  loss  by  exchange.  He  also  contended  that,  although  the 
withdrawal  of  the  last -mentioned  debit  would  probably  turn  the  lose  into  a 
profit.  ftDd  thereby  exclude  the  operation  of  the  guarantee  clause,  yet  that 
there  were  very  heavy  losses  after  the  dissolution,  and  that,  at  all  events, 
assuming  that  the  accounts  of  the  defen^nt  were  correct,  they  shewed  a  loss 
on  the  wh(de  business  up  to  the  time  of  carrying  in  these  accounts.  He  also 
contended  that,  the  partnership  having  been  dissolved  by  mutual  consent 
within  the  first  two  years,  all  the  subsequent  business  must  be  considered 
as  a  winding-up,  and  that  the  accounts  must  be  taken  on  the  principle  that 
ail  the  losses  on  such  winding-up  were  losses  accruing  during  the  existence 
of  the  partnership.  Also  that  the  guarantee  given  to  the  plaintiff  by  the  fifth 
clause  of  the  articles  of  partnership  was  in  effect  a  guarantee  against  all  loss 
on  the  first  two  years'  trading,  and  also  a  guarantee  that  there  should  be 
profits  to  the  plaintiff  on  each  of  those  years  of  not  less  than  500Z.  per  annum; 
in  fact,  that  there  should  be  profit  to  him  to  that  amount,  and  no  kiss,  on 
those  two  years.  Further  that,  although  the  fifth  clause  was  based  upon 
a  consideration  of  the  services  of  the  plaintiff  in  devoting  his  time  and  atten- 
tion to  the  business,  those  services  were  confined  by  that  clause  to  the 
eiisteace  of  the  partnership.  He  had  rendered  those  services  up  to  the 
dissolution,  and  the  agreement  for  dissolution  expressly  absolved  him  from 
future  services  of  that  nature  after  the  dissolution;  and  although  in  the  words 
of  the  agreement  for  dissolution  it  was  declared  that  the  plaintiff  should  retain 
his  interest  in  the  existing  contracts  and  orders,  and  share  the  profit  and  loss 
thereof,  according  to  the  articles  of  partnership,  such  declaration  could  only 
be  considered  as  what  the  law  would  have  implied,  and  not  as  intending  to 
render  Croker  liable  to  "  loss,"  which  he  was  not  then  liable  to  under  the 
articles  of  partnership.  The  real  explanation  of  the  provision  just  adverted 
to  was,  that  the  parties  were  doubtful  as  to  the  actual  rights  of  each,  and 
meant  to  declare  that,  whatever  were  those  rights  as  to  profit  and  loss,  the 
dissolution  should  not  prejudice  or  affect  those  rights. 

His  Honour,  the  V.C.,  in  delivering  judgment  upon  the  points  above 
stated,  expressed  himself  as  follows:  "  I  think  with  reference  to  the  question 
of  guarantee  the  clause  is  by  no  means  difficult  to  be  construed,  because  it 
stands  thus :  by  articles  of  the  company  the  guarantee  is  not  to  be  less  than 
a  certain  sum  which  we  may  consider  as  income.  The  fifth  clause  of  the 
articles  of  the  company  Is,  that  all  interest  of  capital,  taxes,  wages  of  clerks 
and  servants,  and  all  other  trade  expenses,  shall  be  sustained  and  borne  out 
of  the  gains  and  profits  of  the  said  business,  and  then  after  payment  thereof, 
the  said  parties  are  to  he  entitled  to  the  balance  of  the  gains  and  profits  in 
the  following  proportions,  viz.,  Kreeft  shall  be  entitled  to  four-tenths,  Howard 
to  two-tenths,  and  Croker  to  four-tenths,  but  that  in  case  the  gains  and  profits 
of  the  said  business  shall  be  found  insufficient  for  the  payment  of  the  said 
trade  expenses,  such  insufficiency  shall  be  borne  by  them  in  the  same  propor- 
tions. Now  comes,  what  is  given  very  often,  some  benefit  or  other  to  a  man 
who  takes  the  active  lead  in  the  business,  and  there  is  some  contrivance  or 
other  for  remunerating  him.  The  contrivance  in  consideration  of  Croker 
devoting  the  whole  of  his  time  and  attention  to  the  business,  was  that  he 
was  to  have  four-tenths  of  the  profits,  and  then  Kreeft  and  Howard  were  to 
guarantee  to  him  that  such  four-tenths  share  of  the  profit  to  be  received  by 
him  during  the  first  two  years  of  the  existence  of  this  agreement  should  not 
be  less  than  5001.  per  annum.  Therefore,  that  in  an  indirect  way  was  not 
«t  all  indemnity  for  loss  given,  but  given  as  an  indirect  advantage  to  him  for 
being  the  manager.  It  would  result  no  doubt  in  an  indemnity  for  loss  if  any 
loss  had  resulted  during  the  first  two  years,  but  they  in  effect  sa^,  '  Come 
profit,  or  come  loss,  you  shall  have  for  the  first  two  years  of  the  existence  of 
the  agreement  (the  consideration  being  that  you  are  the  person  who  will  devote 
your  whole  time  and  attention)  you  shall  have  500L  per  annum.'    He  would 
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still  have  the  500i.,  because,  whether  there  are  profits  or  loss,  he  is  to  get 
500L  per  annum.  That  is  very  important  to  bear  in  mind  when  you  come 
to  the  words  of  the  agreement  for  dissolution.  It  may  be  given  as  profit  in 
the  one  case,  and  it  is  given  as  guarantee  whether  there  be  profits  or  whether 
there  be  loss,  taking  the  circumslxinceB  into  consideration.  At  the  least,  he 
would  have  more  profit  deducted  from  his  share  of  the  profit;  and  therefore, 
in  that  view,  he  is  only  to  get  four-tenths  (subject  to  the  second  question 
about  the  lOi.  per  cent,  for  anything  over  the  1,5001.).  He  is  to  get  the  5001. 
during  the  existence  of  the  agreement,  and  then  comes  the  article  of  dissolu- 
tion, which  of  course  puts  an  end  to  that  arrangement,  except  so  far  as  it  may 
be  embodied  in  this  clause  of  the  subsequent  agreement.  The  important 
clause  is  this.  [His  Honour  read  article  4  of  the  agreement  of  January,  1859.] 
The  date  falls  short  of  the  two  years.  Mr.  Croker  is  to  retire  &-om  the 
partnership  within  three  months  from  that  date.  The  three  months  would 
not  be  up  until  the  end  of  April,  and  the  two  years  would  certainly  not  end 
until  June.  '  Mr.  Croker  is  to  retain  his  interest  in  the  existing  contracts 
and  orders,  and  to  share  the  profits  and  loss  thereof,  according  to  the  terms 
of  the  articles  of  partnership.'  Mr.  Tatham  suggested — and  I  do  not  say 
that  it  was  otherwise  than  an  ingenious  suggestion — that  it  comes  under  the 
articles  of  partnership,  and  that  therefore  he  is  to  share  the  profit  or  loss 
according  to  the  articles  of  partnership,  viz.,  that,  inasmuch  as  there  was  a 
conlaract  going  on,  or  in  the  course  of  being  entered  into,  within  the  two  years, 
it  was  a  matter  within  the  two  years,  and  that  you  must  look  at  the  loss  on 
these  existing  contracts,  and  must  consider  all  things  entered  into  during  the 
two  years  as  bearing  upon  it,  and  that  they  must  be  taken  into  profit  and  loss 
according  to  the  terms  of  the  articles  of  partnership,  and  that  any  losses  are 
included  in  the  guarantee,  during  the  first  two  years,  of  dOOL  It  appears  to 
me  to  be  a  very  forced  construction,  and  for  this  reason :  the  way  in  which 
it  is  first  put  is  this,  that  it  is  not  5001.  given  qud  profit,  or  given  in  that  way 
at  all.  It  is  a  sum  given  to  him  for  his  benefit  in  consequence  of  his  taking 
the  management,  and  it  is  to  be  his,  whether  there  be  any  profit  or  not,  as 
remuneration  paid  to  him  even  if  there  should  be  a  loss.  It  is  made  pending 
the  existence  of  the  agreement,  which  agreement  is  determined  by  the  articles 
of  dissolution,  and  therefore  it  was  determined  because  it  only  depended  upon 
the  existence  of  the  agreement  for  the  partnership  which  was  terminated  by 
the  subsequent  dissolution.  I  think  it  is  most  important  to  observe  what  it 
is  given  to  him  for.  It  is  to  be  given  in  consideration  of  his  devoting  his 
whole  time  and  attention  to  the  business.  There  is  also  another  thing,  I 
think,  not  unimportant  in  construing  this  agreement.  He  is  to  be  allowed  to 
draw  5001.  in  anticipation  of  the  final  settlement  of  accounts.  That  is  a 
different  payment  altogether,  because  it  is  no  longer  anything  to  do  with  his 
giving  his  time  and  attention.  But  it  is  a  drawing  of  5001.  a-year,  which  is 
another  matter.  There  is  also  another  thing  of  some  importance.  The  Pola 
Hoofs  contract  is  to  be  exclusively  the  property  and  liability  of  Mr.  Croker, 
so  that,  according  to  this  view,  he  takes  out  of  the  existing  contract  something 
which  would  have  been  under  the  articles  of  partnership,  and  which,  if  they 
had  been  existing,  would  have  gone  towards  establishing  his  5001.,  and  would 
go  towards  compensating  the  others  for  loss.  That  shews  that  it  is  a  forced 
argument  to  say  that  it  is  profit  according  to  the  articles  of  partnership.  It  is 
modified  by  the  articles,  now  that  it  appears  he  is  no  longer  to  devote  his 
whole  time  and  attention.  Another  argument  which  goes  to  shew  the 
termination  of  the  500?.  is  here  given,  because  it  takes  out  a  profitable  contract 
from  the  share  of  the  profits,  viz.,  the  Pola  Roofs  contract;  and  he  has  that 
still,  notwithstanding  these  articles  of  dissolution.  It  is  also  said  to  be  plain 
that  the  500L  a-year  for  the  first  two  years  must  extend  to  the  second  year, 
but  it  never  did  extend  to  the  two  years,  and  therefore  the  5001.  must  be 
considered  as  a  mode  of  remuneration  during  the  existence  of  that  partnership, 
and  that  the  5001.  a-year  determined  as  soon  as  the  partnership  determined. 
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which  is  before  the  two  years  were  out,  and  that,  I  think,  disposes  oi  the  first 
question." 

Rolt,  Q.C.,  and  Fooks  supported  the  appeal. 
Giffard,  Q.C.,  and  Speed  appeared  for  the  defendants. 

The  Lord  Chancellor. — In  this  case  of  Croker  v.  Kreeft,  the  first 
question  that  has  been  argued  before  me  is  one  of  some  nicety.  It  turns  upon 
Uie  construction  of  the  partnership  articles.  Three  gentlemen  entered  into 
partnership,  and  it  seems  that  it  had  been  agreed  between  them  that  one  of 
them,  the  plaintiff,  should  be  resident  at  Vienna,  and  conduct  the  business 
at  that  capital.  The  profits  or  losses  of  the  partnership  are  to  be  divided 
among  them  in  definite  shares;  four-tenths  of  the  gains  of  the  partnership 
are  to  be  received  by  the  plaintiff,  and  the  losses  are  to  be  borne  by  him 
in  the  same  proportion;  four  other  tenths  to  the  defendant  Ereeft,  and 
the  remaining  two-tenths  to  the  defendant  Howard.  Now  there  is  a 
positive  contract  that  the  profit  or  loss  should  be  borne  in  those  proportions. 
There  ia  another  collateral  contract  founding  itself  upon  those  divisions  of 
profit,  and  which  is  peculiarly  worded.  It  assumes  the  shape  of  a  guarantee 
by  Kreeft  and  Howard  to  the  other  partner  Croker,  the  plaintiff,  and  the 
guarantee  is  thus  expressed — that  Croker  shall  receive  5001.  a-year,  or  at  all 
events  have  500L  a-year;  but  the  expression  is,  that  his  four-tenths  of  the 
share  of  the  profits  of  the  business  to  be  received  by  him  during  the  first  two 
years  shall  not  be  leas  than  500L  per  annum.  That  was  to  be  augmented,  if 
not;  so  that  500!.  a-year  ia  his  share  of  the  profit.  If  there  be  a  share  of  the 
profit  less  than  5001.  per  annum,  the  guarantee  emerges,  and  takes  effect; 
if  there  be  no  portion  of  the  profit  there  is  nothing  to  which  the  guarantee  is 
applicable.  It  is  founded,  of  necessity,  upon  the  basis  of  there  being  a  share 
of  profit  attributable  to  Croker  during  each  of  the  first  two  years,  because  the 
two  years  are  to  be  taken  separately  and  distributively.  I  muat,  accordingly, 
find  aomething  to  answer  the  description  of  the  plaintiff  Croker'a  four-tenth 
share,  and  if  I  find  that  to  be  less  than  5001.,  then  I  apply  the  guarantee  to 
augment  it  to  500!.  Now,  it  was  very  correctly  observed  by  Mr.  Rolt,  that 
of  necessity  four-tenths  share  of  the  profit  implies  that  the  losses,  or  rather 
that  the  debts  and  liabilities  of  the  partnership  have  been  first  discharged; 
but,  inasmuch  as  this  operation  of  ascertaining  the  four-tenths  share  is  to  be 
performed  at  the  expiration  of  each  of  the  two  years,  some  reasonable  limit 
must  be  put  upon  the  word  "profit."  There  may  be  contracts  involving 
very  great  and  serious  liability,  partially  performed  diu'ing  the  first  year,  but 
as  to  the  major  part,  or  the  obligation  remaining  to  be  performed  during 
successive  years,  the  money  received  and  the  money  expended  in  respect  of 
that  contract  may  shew  a  profit ;  but,  if  the  whole  of  the  contract  was  taken 
into  account  to  the  completion  of  it,  the  result  of  the  entire  contract  might 
be  a  considerable  loss.  But,  inasmuch  as  this  was  intended  to  give  to 
Mr.  Croker,  probably  as  part  of  his  means  of  support,  a  certain  definite  income 
of  600Z.  per  annum,  provided  there  was  a  profit,  I  must  of  course  ascertain, 
before  I  can  apply  the  guarantee,  that  there  was  a  realised  profit  during  each 
of  the  two  years.  Now,  what  I  understand  the  accountant  to  have  done 
has  been  this:  he  has  attributed  to  the  first  year  a  very  large  profit  indeed 
to  Mr.  Croker.  The  four-tenths  of  the  share  of  the  profit,  if  it  had  been 
actually  realised,  would  have  prevented  the  guarantee  from  arising,  because 
it  would  have  been  more  than  500?.  But  I  am  told  (and  that  representation 
seems  to  be  confirmed  by  the  state  of  the  accounts)  that  that  sum  of  money 
has  been  attributed  to  Mr.  Croker  in  the  account  as  profit,  by  means  of  a 
computation  or  estimate  in  the  account  at  the  end  of  the  first  year  upon  the 
engagements  and  dealings  of  the  concern.  The  estimate  that  has  been  put 
was  of  course  conjectural ;  and  an  estimate,  merely  conjectural,  if  it  be  made 
the  basis  of  the  account  of  the  profits,  puts  the  account  upon  a  mere 
hypothetical  basis.    It  may  possibly  happen,  therefore,   m  reality,  that 
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Mr.  Croker,  instead  of  having  attributed  to  him  1,800!.  odd  as  his  profit  during 
the  first  year,  may  be  found  entitled  upon  the  reaHsed  profit  to  a  sum  less 
than  5001. ;  and  if  it  turned  out  that  he  was  entitled  upon  the  realised  profit 
to  less  than  500?.,  then  the  guarantee  would  attach,  and  enable  him  to  claim 
from  his  copartners  5001.  I  am  of  opinion  that  any  money  received  by  him 
under  the  guarantee,  or  rather  I  am  of  opinion  that  the  5001.,  if  received  by 
him  through  the  operation  of  the  guarantee,  cannot  be  detracted  from  or 
affected  by  any  subsequent  loss.  I  am  not  at  all,  therefore,  satisfied  with  the 
state  of  accounts,  nor  can  I  adopt  the  construction  which  I  am  told  is  the 
construction  that  was  given  to  this  clause  by  the  Vice  Chancellor,  which  I 
must  take  of  course  for  the  purpose  of  having  it  ascertained  what  was  the 
actual  sum  of  realised  profit  during  the  first  year  of  the  partnership,  and 
during  the  ten  months  after  the  first  year  which  preceded  the  dissolution  of 
the  partnership,  the  partnership  having  lasted  only  one  year  and  ten  months. 
That  bemg  so,  it  would  affect,  and  it  might  affect  very  materially,  the  subse- 
quent account  of  the  losses  of  the  partnership,  because,  if  Mr.  Croker  was 
entitled  to  have  the  four-tenths  share  of  realised  profit,  if  it  had  been  less  than 
5001.,  made  good  to  him,  he  may  be  entitled  to  credit  as  against  his  copartner 
based  upon  that  guarantee,  which  guarantee  has  not  been  allowed  to  him  in 
the  form  in  which  the  accounts  have  been  taken,  because  the  accounts  have 
been  taken  upon  the  following  basis :  proceeding  upon  the  estimate  to  which 
I  have  referred  of  partnership  credits,  a  sum  of  1,8001.  (which  may  turn  out 
to  be  a  merely  nominal  sum)  has  been  attributed  to  Mr.  Croker  as  profit.  In 
reality,  for  the  reasons  I  have  given,  the  realised  profit,  the  sum  of  1,8001., 
may  perhaps  be  reduced  to  2001.  or  to  8001.,  and  ttie  like  operation  has  he&o. 
pursued  with  regard  to  the  ten  months.  I  desire,  in  order  to  know  whether 
the  guarantee  emerges  at  all,  to  have  it  ascertained  what  was  the  actual 
realised  profit,  independently  of  any  estimate  of  credits  actually  received  by 
the  partnership  during  the  first  year  and  during  the  second  year,  down  to 
the  dissolution  thereof.  There  is  another  circumstance  also  which  materially 
affects  the  state  of  the  accounts  as  they  appear  in  the  chief  clerk's  certificate. 
Upon  the  whole  account  of  these  partnership  dealings,  in  taking  the  accounts 
of  the  partners  inter  se,  the  chief  clerk's  certificate  declares  that  Mr.  Croker 
is  indebted  to  his  copartners  in  two  distinct  sums  of  5fi4Sl.  IBs.  Id.  and 
4,404Z.  lis.  Sd.  Those  sums  are  put  together,  and  the  total  is  represented  as  the 
debt  due  from  Mr.  Croker  to  the  partnership.  Now  it  appears  to  me  that, 
of  this  entire  sum,  the  largest  portion,  viz.,  the  5,936?.,  is  the  amount  of 
debts  at  present  alleged  by  the  defendants  to  be  still  due  and  owing  from  the 
partnership ;  but  I  apprehend  it  is  quite  wrong  to  enter  those  sums  of  money 
in  the  accounts  as  if  they  had  been  ascertained  debts  of  the  partnership  and 
paid  by  the  other  partners.  What  the  ultimate  result  of  the  state  of  accounts 
may  be  I  cannot  altogether  ascertain ;  but  I  think  that  was  an  erroneous  mode 
of  taking  the  accounts,  and  that  in  that  respect  the  sum  certified  as  due  from 
Mr.  Croker  to  his  partners  must  be  corrected,  and  in  lieu  thereof  the  5,936Z. 
should  be  stated,  according  to  what  is  the  truth,  namely,  as  the  amount  of 
debts  alleged  to  be  still  due  from  the  partnership.  There  remains  the  question 
with  regard  to  the  4,404?.,  which  is  the  subject  of  the  "four-day"  order- 
Now  it  is  an  exceedingly  vexing  and  embarrassing  thing,  when  there  has  been 
any  mistake  in  taking  complicated  accounts  of  this  nature,  that  one  is  obliged 
to  suspend  acting  upon  the  result,  though  one  may  feel  morally  convinced 
that  that  result  will  remain  still,  notwithstanding  the  directions  that  must  be 
given  for  the  purpose  of  rectifying  the  process  that  has  been  gone  through. 
But  it  is  impossible,  I  think,  for  one  to  allow  the  defendants  to  act  upon  t^is 
"  four-day  "  order,  seeing  that  this  4,4041.  is  the  result  of  the  accounts  in 
which  it  has  been  assumed  that  all  the  losses  that  have  been  sustained  will 
be  losses  of  which  Mr.  Croker  is  to  bear  four-tenths,  and  against  which  he 
will  not  be  entitled  to  set  off  as  between  him  and  his  partners  any  sum  of 
money  in  respect  of  that  guarantee  of  50(H.  a-year.    All  that  unfwtunately 


Digitized  by 


CBOKER  V.   KBEEFT.     SBEEFT  V.  CROKBB. 


3133 


has  arisen  from  the  accounts  having  been  taken  upon  the  basis  of  a  construc- 
tion put  upon  the  articles  with  which  unfortunately  I  am  unable  to  agree ; 
the  Vice  ChanceUor  having  come  to  the  conclusion  that  the  articles  were  to 
be  oonstrued  as  a  guarantee  to  Mr.  Croker  of  5001.  a-year  for  the  duration  of 
the  partnership,  independently  of  the  question  whether  there  was  a  profit  or 
not.  Then  he  has  attributed  all  the  losBee  that  have  accrued  under  the 
process  of  winding-up  the  affairs  of  the  partnership,  and  has  held  them  to  be 
governed  by  the  memorandum  of  dissolution  made  on  the  occasion  of  the 
partnership  coming  to  an  end,  and  under  which  memorandum,  without  any 
repetition  of  the  guarantee  or  reference  to  the  guarantee,  it  is  agreed  between 
Mr.  Croker  and  his  partners,  that  all  the  losses  shall  be  borne  between  them 
in  the  same  shares  in  which  they  were  to  bear  the  loraee  of  the  dissolved 
partnership.  The  effect  of  that  course  has  been  to  throw  upon  Mr.  Croker  the 
whole  amount  of  four-tenths  of  the  losses  incurred  in  the  partnership,  Seating 
the  losses  as  having  arisen  and  having  been  realised  since  the  dissolution  of 
the  partnership.  Now  I  think  I  must  have  it  ascertained  what  Mr.  Croker 
was  entitled  to  in  respect  of  this  guarantee;  and  whether,  having  regard  to 
my  construction,  the  guarantee  of  5001.  did  or  did  not  arise  during  the 
copartnership,  and  what  sum  of  money  Mr.  Croker  was  entitled  to  have 
credited  to  him  in  respect  of  that  guarantee.  That  may  affect  the  question 
of  the  4,404L  I  am  very  sorry  to  have  arrived  at  a  conclusion  which  will 
render  it  necessary  to  retrace  the  accounts  of  the  partnership;  but  I  do  not 
mean  to  send  it  back  to  the  Vice  ChanceUor.  I  mean  to  make  an  order 
founding  myself  up(m  that  part  of  the  agreement  in  the  dissolution  by  which 
the  parties  have  mutually  stipulated  that  any  dispute  connected  with  the 
accounts  shall  be  referred  to  an  accountant  to  be  agreed  upon.  I  mean,  there- 
fore, to  refer  it  to  an  accountant  to  answer  me  from  the  accounts  these  specific 
questions,  and  it  will  not  be  difficult  to  apply  the  result  of  those  questions 
to  the  balance  that  has  been  found  due.  I  have  still  to  state  what  is  the 
proper  order  or  direction  that  ought  to  be  substituted  for  what  I  find  in  the 
certificate  with  regard  to  the  5,036L  The  facts  appear  to  be  of  a  very  singular 
character.  It  is  alleged  on  the  part  of  the  plaintiff  that  this  sum  of  money 
has  arisen  from  the  separate  dealings  of  l^e  defendants,  and  it  is  alleged  on 
the  part  of  the  defendants,  that  these  debts  have  arisen  from  the  partnership 
dealings.  Now,  it  does  not  appear  to  have  been  sufficiently  investigated  in 
chambers,  and  in  chambers  it  appears  to  have  been  taken  that  the  whole  of 
those  sums  were  debts  of  the  partnership.  It  appears  that  one  of  the  alleged 
creditors,  the  principal  one,  brought  an  action  against  the  three  partners.  To 
that  action  Mr.  Croker,  the  plaintiff,  appeared,  and  thereupon  the  alleged 
creditor  has  taken  no  further  proceedings.  That  evidently  is  a  circumstance 
involving  a  great  deal  of  suspicion  with  regard  to  that  debt  being  a  partnership 
debt  of  tiie  firm.  I  must,  of  course,  alter  that  part  of  the  certificate,  or  direct 
that  part  of  the  certificate  to  be  altered ;  and  I  must  either  direct  an  inquiry 
into  the  constitution  of  those  debts,  which  would  be  probably  an  expensive 
and  dilatory  thing  to  do,  or  I  must  leave  the  finding  in  the  certificate  that 
there  are  those  debts  outstanding  and  must  require  the  plaintiff  to  indemnify 
the  defendants  against  the  costs  of  any  proceeding  that  may  be  taken  by  the 
creditors,  which  the  plaintiff  may  think  proper  to  defend.  There  remains 
another  point  which  has  been  very  much  insisted  upon  before  me,  namely, 
that  there  has  been  no  sufficient  examination  of  the  general  accounts  of  the 
partnership.  It  has  been  said,  first  of  all,  that  these  books  themselves  are 
not  primd  facie  evidence,  and  then  that  the  books  have  been  allowed  as 
conclusive  evidence  with  regard  to  items  that  do  not  fall  under  that  rule  of 
the  books  being  primd  facie  evidence,  or  that,  with  regard  to  items  that  were 
so  challenged  or  disputed,  some  further  testimony  ought  to  have  been  given. 
Now,  it  is  an  exceedingly  difficult  thing  to  sit  in  judgment  upon  proceedings 
in  chambers  in  taking  a  very  long  and  complicated  account,  when  the  objec- 
tions to  the  result  of  the  account  so  taken  have  not  been  stated  first  of  all 
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vith  great  precision  and  accuracy,  in  chambers,  and  when  the  exact  procras 
adopted  with  regard  to  each  item  in  chambers  cannot  be  ascertained  and 

presented  to  the  appellate  tribunal  in  such  a  manner  as  the  appellate  tribunal 
can  know  what  were  the  rationes  decidendi  ot  evidence,  upon  which  the 
decision  was  founded  that  came  before  the  court  in  chambers.  I  shall  not, 
however,  interfere  with  the  accounts  in  that  respect,  because  I  do  not  find 
on  the  part  of  the  plaintifE  that  there  were  anything  like  definite  specified 
objections  to  certain  items  in  this  account,  which  objections  were  brought 
b^ore  the  Vice  Chancellor  with  as  much  accuracy  and  precision  as  would 
require  from  the  Vice  Chancellor  a  distinct  and  definite  statement  of  the 
manner  and  the  grounds  upon  which  he  allowed  the  items  in  favour  of  the 
defendants.  In  a  word,  the  plaintiff  has  not  furnished  me  with,  sufficient 
materials  to  enable  me  to  come  to  the  conclusion  that  items  that  ought  not 
to  have  been  allowed  upon  the  faith  of  the  books  have  been  allowed  upon  the 
faith  of  those  books,  and  to  which  the  books  were  not  properly  applicable, 
and  which  were  so  far  contrary  as  that  some  additional  testimony  in  aid  of 
the  books  ought  to  have  been  given.  I  cannot  at  all  relieve  the  plaintiff  from 
the  observations  that  have  been  made  on  the  ground  of  the  great  delay  that 
has  taken  place.  The  decree  is  made  in  July,  1862;  the  accounts  are  not 
carried  in  until  the  2nd  January,  1864,  and  copies  are  sent  to  the  plaintiff  in 
the  month  of  February.  Ko  effective  steps  appear  to  have  been  taken  by  the 
plaintiff  until  nearly  the  middle  of  the  month  of  July.  He  had  an  opportunity 
.of  examination  during  the  whole  of  the  long  vacation,  of  which  he  has  not 
availed  himself.  He  reserved  the  process  of  giving  evidence  on  his  behalf 
by  filing  affidavits  in  the  month  of  November,  and  also  in  the  month  of 
December.  There  appears  to  have  been  on  the  part  of  the  Vice  Chancellor 
a  dedication  of  an  unusual  amount  of  time  to  the  investigation  of  these 
accounts,  personally  on  the  13th  December,  on  the  17th  Januaiy,  and  ag^in 
on  the  27th  January;  and  those  items  about  which  I  was  disposed  to  have 
inquired  appear  to  have  been  sifted  and  examined  before  the  Vice  Chancellor. 
I  must  assume,  therefore,  as  the  contrary  is  not  shewn,  that  there  were 
sufficient  groimds  brought  before  the  Vice  Chancellor  for  his  allowing  those 
items,  and  therefore  I  do  not  entertain  any  part  of  the  complaint  that  the 
books  have  been  improperly  allowed  where  they  were  not  evidence,  or  that 
there  is  anything  in  that  part  of  the  account  that  requires  my  interference. 
I  limit  my  interference  first,  to  declaring  the  construction  of  the  fifth  (I.  think) 
article  of  the  contract  of  partnership ;  consequently  upon  that  construction  it 
becomes  necessary  to  inquire  into  the  profit  during  the  partnership.  I  put 
upon  the  word  "  profit  "  the  interpretation  of  actual  realised  profit.  I  desire 
to  have  that  ascertained  without  the  process  of  going  back  to  chambers.  On 
the  other  hand,  the  statement  in  the  certificate  of  the  debts  of  the  partnership, 
T  think,  is  irregular,  and  I  think  that  permitting  those  debts  to  enter  into  the 
balance  alleged  to  be  due  from  the  plaintiff  was  also  irregular.  I  think  they 
should  have  been  stated  in  a  separate  finding,  namely,  the  fact  of  there  being 
such  debts,  not  stated  as  actually  due  from  the  partnership,  but  stated  as 
alleged  by  the  defendants  to  be  due,  but  as  to  which  the  plaintiff  disputed 
the  liability  of  the  partnership.  I  think  that  no  further  directions  should  be 
given  upon  that  point,  the  plaintiff  indemnifying  the  defendants  against  the 
costs  of  any  proceedings  that  might  be  taken  by  these  alleged  outstanding 
creditors.  And  with  regard  to  the  "  four-day  "  order,  I  suspend  the  operation 
of  it  until  the  result  of  the  inquiries  that  I  have  directed,  because  I  am  by  no 
means  sure  that  the  result  of  that  inquiry  might  not  alter  the  balance  of 
the  4,404L 

The  declarations  were  finally  settled  in  the  following  shape :  Suspend  all 
proceedings  against  the  plaintiff  under  the  four-day  order.  Declare  that  if 
there  were  profits  actually  realised  during  the  first  year  of  the  partnership, 
and  the  plaintiff's  four-tenths  share  thereof  fell  short  of  5001.,  he  is  entitled 
to  have  the  same  made  good  by  his  copartners,  or  one  of  them,  to  the  extent 
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of  the  deficiency.  Declare  that  if  there  were  profits  actually  realised  during 
the  ten  months  succeeding  the  first  year  of  the  partnership,  and  the  plaintiff's 
four-tenths  share  thereof  fell  short  of  five-sixths  of  500i.,  he  is  entitled  to  have 
the  sum  made  good  by  the  said  defendants,  or  one  of  them,  to  the  extent  of 
the  deficiency;  and  the  Lord  Chancellor  having  appointed  Messrs.  Fullen  and 
Young  for  the  purpose,  refer  it  to  them  to  inquire  and  state  whether,  4c. 
(following  the  declaration).  Declare  that  the  chief  clerk  in  his  certificate 
ought  not  to  have  found  that  there  were  due  from  the  three  copartners  to 
certain  alleged  creditors  sums  amounting  to  5,936L  13«.  Id. ;  but  that  he  ought 
to  have  stated  that  these  sums  were  alleged  to  be  due  from  the  partnership 
to  the  said  persons,  and  ought  not  to  have  allowed  the  same  as  debts.  Having 
regard  to  the  last-mentioned  declaration,  refer  it  to  the  chief  clerk  to  ascertain 
and  certify  what  is  the  amount  which  is  due  from  or  to  the  plaintiff  and 
defendants  respectively  to  or  from  each  other;  with  liberty  to  state  special 
circumstances. 


Lords  Justices,  July  14,  22,  Aug.  3,  1865. 
"WrLLOUGHBY  v.  BRIDEOAKE. 
13  L.  T.  141;  13  W.  R.  1056;  11  Jur.  N.S.  706. 
Reversionary  intereat — Sale  of  by  a  son  to  father- — Rentals — Lapse  of  time. 

CouPROHiSE. — In  1847  the  plaintiff  assigned  to  his  father  (since  deceased)  « 
vested  revisionary  interest  in  a  sum  of  lOOOI.  stock,  to  which  he  would  become 
entitled  on  the  death  of  his  mother,  then  aged  sixty-seven.  The  plainUff  was  at 
the  time  imprisoned  for  debt,  and  the  manner  in  which  the  purchase-money 
(500Z.  in  all)  was  made  up  and  paid  was  recited  in  the  assignment.  No  receipt 
for  the  consideration  money  v>as  indorsed  upon  the  deed.  In  Nov.  1849  the 
father  assigned  the  reversion  to  the  testatrix  of  the  defendants,  who  died  in 
1859.  The  plaintiff's  father  and  mother  were  now  both  dead,  and  the  bill  was 
fUed  to  set  aside  the  sale  on  the  grounds  of  pressure,  untruth  in  the  recitals, 
nonpayment  of  alleged  cortsideration  according  to  the  tenor  of  the  deed,  and 
inadequacy  of  consideration: — Held,  that,  as  between  the  purchaser  from  the 
father  and  the  plaintiff,  and  particularly  having  regard  to  the  lapse  of  Ume,  the 
consideration  must  be  taken  to  have  been  duly  paid  or  satisfied,  and  thai  the 
testatrix  was  entitled  to  believe,  as  against  the  plaintiff,  that  the  recitals  in  the 
original  assignment  were  true;  and  as  the  evidence  shewed  no  inadequacy  of 
price  in  the  original  sale. 

The  decree  of  Stuart,  V.C.,  dismissing  the  bill,  was  affirmed. 

This  was  an  appeal  from  the  plaintiff  from  a  decision  of  Stuart,  V.G., 
dismissing  his  bill  with  costs.  The  original  hearing  is  reported  at  12  L.  T. 
Rep.  N.S.  173,  where  the  circumstances  are  sufficiently  stated. 

Bacon,  Q.C.  and  Rowcliffe,  for  the  plaintiff  supported  the  appeal. 

Malins,  Q.C.  and  Sargant,  for  the  representatives  of  Mrs.  Bridecake, 
supported  his  Honour's  decision. 

Lonsdale  appeared  for  the  trustees  of  the  assigned  fund. 

The  following  authorities  were  referred  to : 

Cockell  V.  Taylor,  15  Beav.  103.  Foster  v.  Roberts,  29  Beav.  467;  4  L.  T. 
Rep.  N.S.  760.  Jones  v.  Ricketts,  31  Beav.  ISO;  L.  T.  Rep.  N.S.  43.  Peacock 
V.  Evans,  16  Ves.  612.    Qowland  v.  De  Faria,  17  Ves.  20.  Walker  v.  Symonds, 
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3  Swanst.  1.  Edwards  v.  Burt.  2  De  G.  M.  &  Or.  56.  Bradwell  v.  Catchpole, 
8  Swanst.  78,  note  (a).    Edwards  v.  Browne,  2  Coll.  100.    Aldborough  v.  Tyre, 

7  CI.  A  Fin.  486.  Salter  v.  Brad«fcaw,  26  Beav.  161.  St.  Albyn  v.  Harding, 
27  Beav.  11.  Longmate  v.  Ledger,  2  Gift.  157 ;  2  L.  T.  Eep.  N.S.  266.  Taibot 
V.  Staniforth,  1  John.  &  Hem.  484  ;  6  L.  T.  Rep.  N.S.  47.    P«r/«ct  V,  La»«, 

8  Be  G.  F.  &  Jon.  869  ;  6  L.  T,  Rep.  N.S.  8. 

Their  Lordships  reserved  judgment  until  t^e  8rd  August,  when 

Lord  Justice  Knioht  Bruce  said :  — The  first  question  in  this  case  is, 
whether  as  between  the  representatives  of  the  late  Mrs.  Brideoake,  the 
purchaser  from  the  late  Mr.  Joseph  "Willoughby,  on  the  one  hand,  and  the 
plaintiff  Mr.  Thomas  Willoughby  on  the  other,  the  5001.,  the  alleged  con- 
sideration for  the  purchase  deed  of  1847,  impeached  by  Mr.  Thomas 
WiUoughby's  suit,  ought  to  be  considered  as  having  been  fully  and  bond  fide 
paid  or  satisfied  to  him  by  his  father  according  to  the  tenor  of  the  deed  of  1847  ? 
And  considering  the  lapse  of  time  between  the  execution  of  tiiat  purchase-deed 
and  the  institution  of  Mr.  Thos.  Willoughby's  suit,  a  period  of  more  than 
fourteen  years,  during  which  Mr.  Joseph  Willougby  had  died,  considering  also 
the  language  of  that  purchase -deed,  I  think  that  this  question  must  be  answered 
in  the  affinnative.  Mr.  Thos.  Willoughby  is  not  entitled,  I  think,  to  contend, 
against  Mrs.  Brideoake's  representatives,  that  she,  in  1849,  ought  not  to  have 
believed  the  allegations  of  fact  contained  on  his  part  in  the  deed  of  1847,  which, 
upon  the  materials  before  us,  she  must,  I  conceive,  be  taken  to  have  done. 
The  particular  form  and  language  of  that  deed  appear  to  me  to  render  the 
absence  from  it  of  an  indorsed  receipt  not  material  for  any  present  purpose, 
and  the  present  controversy  stands  substantially  upon  the  same  footing  with 
respect  to  Mrs.  Brideoake's  representatives  as  if  Mr.  Thomas  Willoughby  had 
been  an  actually  assenting  party  to  the  assignment  of  1849.  But  then  arises 
the  question  whether,  on  the  assumption  in  favour  of  Mrs.  Brideoake's 
representatives  of  the  payment  or  satisfaction  of  the  5001.  by  Joseph  to  Thomas 
Willoughby  according  to  the  tenor  of  the  deed  of  1847,  that  amount  was  less 
than  their  fair  market  value  at  the  time  of  the  reversionary  interest  for  which 
it  was  the  expressed  consideration  ?  And  looking  at  the  evidence  on  both  sides, 
and  particularly  that  of  Mr.  Marsh,  which  seems  to  me  entitled  to  mu<^ 
attention,  I  am  of  opinion  that  the  fair  market  value  of  the  reversionaty  interest 
sold  in  1847  did  not  at  the  time  of  that  sale  exceed  6001.,  or  amount  indeed 
to  80  much;  and  this  without  laying  any  stress  against  Mr.  Thomas  Willoughby 
on  the  provision  for  repurchase  contained  in  the  deed  of  1847 — a  provision  upon 
which  I  concieve  it  to  be  impossible  to  lay  any  stress  in  his  favour.  This 
concuUion  seems  to  me  not  to  confiict  with  the  decision  in  Edwards  v.  Burt, 
cited  more  than  once  during  the  argument,  or  to  be  opposed  to  any  rule  or 
principle  there  laid  down.  The  decree,  therefore,  under  appeal  in  the  present 
instance  seems  to  me  to  be  right,  but  it  may  be  as  well  to  add  to  it  a  declsuration, 
that  it  is  to  be  witiiout  prejudice  to  any  question  between  Thomas  Willoughby 
and  the  estate  of  his  deceased  father,  which  is,  I  apprehend,  not  represented 
in  either  of  the  cases  now  before  us. 

Lord  Justice  Tubneb  said: — I  agree  and  for  the  same  reasons. 
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Wood,  V.C,  April  4,  7.  9,  10,  26,  1866. 


DANGEBFIBLD  v.  JONES. 


18  L.  T.  142. 


Patent — Injunction — Applicaiion  of  a  general  principle  in  mechanice  as  an 


Patent. — //,  having  a  particular  purpose  in  view,  a  person  takes  the 
gerural  principles  of  mechanics,  and  applies  one  or  other  of  them  to  a  manu- 
facture  to  which  it  has  not  before  been  applied^  this  is  sufficient  ground  to 
warrant  an  application  for  a  patent;  assuming  such  manufacture  to  be  new, 
desirable,  and  of  public  utSiiy. 

Estoppel.  Patent. — ^.4  Ucencee  under  another's  patent  is  not  estopped 
thereby  from  coniestittg  the  novelty,  dc,  of  such  patent. 

This  was  a  bill  filed  by  Wm.  Dangerfield,  a  patentee,  for  an  injunction  to 
restrain  the  infrii^ement  of  his  patent  by  the  defendants  Joshua  and  Bichd. 
Daniel  Jones. 

The  letters  patent  had  been  granted,  and  bore  date  the  5th  March  1864, 
for."  an  improved  mode  of,  and  apparatus  for,  bending  wood  for  the  handles 
of  walking-sticks,  umbrella  and  parasol  sticks,  and  other  purposes: 

The  specifioalaon  was  as  follows : 

My  invention  of  an  improved  mode  of  bending  wood  has  for  its  object 
to  bend  into  a  curved  or  hook  shape  the  ends  of  sticks  and  canes  suitable  for 
walking-sticks,  parasol  or  umberella  sticks,  and  various  other  articles  in  which 
bent  forms  of  wood  are  required. 

The  invention  consists  principally  in  a  novel  mode  of  applying  heat  to  the 
wood  for  the  purpose  of  softening  its  fibres,  and  then  bending  down  the  stick 
and  securing  it  in  place  by  means  of  a  clamp  and  a  flexible  piece  of  metal. 

In  carrying  out  my  invention  I  find  it  convenient  to  soften  the  ends  of 
the  sticks  which  are  to  be  bent,  by  placing  them  in  moist  sand,  and  which  may 
be  heated  if  required.  After  remaining  in  the  sand  for  a  suitable  time,  the 
sticks  are  to  be  removed  to  the  bending  apparatus.  That  end  of  the  stick  which 
is  to  be  bent  to  form  the  handle  is  to  be  held  securely  in  the  jaws  of  a  clamp 
or  vice,  and  the  extremity  of  the  stick  is  then  drawn  round  or  bent  over  a  tube 
or  hollow  mandril,  provided  with  an  annular  half-round  recess.  The  diameter 
of  this  mandril  should  correspond  with  the  hook  or  cm^e  the  stick  is  intended 
to  receive,  and  the  groove  should  be  of  a  size  to  suit  the  diameter  of  the  stiok. 
Inside  this  tube  or  hollow  mandril  a  gas  jet  or  burner  is  introduced  for 
imparting  heat  to  the  tube  or  mandril,  which  heat  is  transmitted  to  the  stick 
from  its  being  drawn  in  close  contact  therewith.  The  stick  is  kept  in  this 
position  by  means  of  a  band  of  steel,  which  is  bent  over  the  stick  to  retain  it  in 
a  bent  position.  This  steel  band  is  held  in  the  vice  in  contact  with  the  stick 
to  be  bent,  and  it  is  fitted  at  one  end  with  a  handle  for  operating  it,  and  at 
the  other  with  a  stud  for  carrying  a  catch  or  hook,  which  drops  over  the  handle 
of  the  steel  band  when  the  same  is  lapped  round  the  mandril,  and  thereby 
retains  it  together  with  the  bent  end  of  the  stick  in  the  curved  position.  Heat 
may  be  applied  externally  to  the  stick  if  thought  desirable,  by  causing  a  jet 
of  ignited  gas  to  play  upon  the  steel  band. 

As  an  obvious  modification  of  the  above  described  apparatus,  a  hollow 
chamber  of  suitable  shape  may  be  used  as  the  "  former,"  and  heated  by  gas 
as  described,  and  in  place  of  the  flexible  band,  a  solid  piece  or  block  of  metal 
of  suitable  form  may  be  applied  to  the  outside  of  the  curved  stick  and  heated 
from  the  outside  in  any  convenient  manner.  'When  the  end  or  handle  of  the 
stiok  has  remained  sufficiently  long  in  this  bent  position  to  receive  a  permanent 
set,  it  is  released  from  the  apparatus,  and  the  operaticm  may  be  repeated. 
Having  now  described  my  invention  of  "  an  unproved  mode  of,  and  apparatim 
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for,  bending  wood  for  the  handles  of  walking-sticks,  umbrella  and  parasol  Btacka 
and  other  purposes,"  and  having  explained  the  manner  of  carrying  the  same 
into  effect,  I  daim  the  application  of  a  flame  of  gas  or  other  combusldble  fluid 
or  liquid  as  described,  for  softening  the  fibres  of  the  wood  while  being  bent 
in  combination  with  a  clamping  apparatus  for  securing  tiie  wood  in  ils  bent 
form  until  the  fibres  are  set,  so  that  the  hook  may  remain  permanent  as  herein 
set  forth. 

The  bill  then  went  on  to  state  the  usual  allegations  of  profit  being  made 
by  the  plaintiff,  and  the  circumstances  of  the  alleged  infringement  of  his 
patent;  that  defendants  had,  on  the  3rd  February,  1865,  accepted  a  licence 
from  the  plaintiff  to  use  his  invention,  and  the  revocation  of  this  licence  on 
the  24th  February;  that  defendants  had  since  made  similar  machines  for  the 
purpose  of  bending  sticks,  Ac,  and  undersold  him  in  the  market;  and  prayed 
an  injimction  and  account. 

The  defendants,  by  their  answer,  alleged  principally  that,  before  the  date 
of  the  plaintiff's  patent,  "  they  had  been  in  the  habit  of  using  a  vice  for  the 
purpose  of  holdii^  the  stick  intended  to  be  bent,  and  of  bending  a  plant  or 
shoot  cut  from  a  root  by  drawing  the  same  round  a  solid  mandril,  and  for  the 
purpose  of  bending  wood  cut  out  of  a  plank,  and  had  used  a  band  of  steel 
which  was  fitted  at  one  end  with  a  handle,  and  the  other  end  secured  to  the 
vice ;  after  pulling  the  stick  round  within  the  band  of  steel,  it  was  held  in  the 
required  position  by  means  of  a  piece  of  string  or  wire ;  and  during  the  process 
of  bending  heat  was  applied  externally  to  the  stick  and  to  the  band  of  steel, 
for  the  purpose  of  haidening  the  fibres,  and  making  the  same  set  in  the 
required  position  by  causmg  a  jet  of  gas  to  be  played  upon  the  said  steel 
band;  and  that  the  object  of  applying  heat  to  sticks  during  this  process  of 
benduig  was  to  dry  the  fibres  of  the  wood,  and  cause  them  permanently  to 
set,  and  not,  as  in  plaintiff's  specification,  to  soften  the  fibres;  and  a  general 
denial  of  the  validity  of  the  plaintiff's  patent. 

The  cause  now  came  on  as  a  motion  for  decree. 

QiffaTd,  Q.C.,  J.  J.  Powell,  Q.C.  (common  law  bar),  and  Winierbotkam, 
for  the  plaintiff. 

Rolt,  Q.C,  and  Freeman  for  the  defendant. 

The  effect  of  the  evidence  in  the  cause,  the  ai^uments  of  counsel,  and  the 
principal  cases  relied  on,  are  fully  stated  in  the  V.G.'s  judgment. 

April  26. — The  Vice-Chancellor  said,  that  the  plaintiff  had  established 
his  right  to  the  patent. — As  to  the  question  of  novelty,  there  is  not  the 
sUghtest  doubt,  nor  is  there  any  ground  for  contention  in  that  respect.  The 
only  real  question  is,  with  regard  to  the  construction  of  the  specification,  with 
respect  to  which  there  might,  perhaps,  be  some  argument,  whether  it  did 
not  include  too  much,  whether  it  did  not  describe  some  small  things  as  new 
which  are  not  so  in  reality.  But,  with  regard  to  its  being  an  invention  for 
making  these  sticks,  or  rather  an  improved  mode  of  bending  wood  for  the 
handles  of  walking-sticks  and  other  things,  he  thought  it  beyond  all  doubt 
that,  up  to  the  date  of  the  plaintiff's  letters  patent,  it  was  a  great  desideratiun 
to  have  umbrella-sticks  and  canes  so  bent  as  not  to  indicate  by  any  mark 
any  charring  of  the  wood.  When  it  is  said,  as  one  of  the  witnesses  had 
stated,  that  because  wood  is  bent  by  coachmakers  and  others  in  a  variety 
of  ways  by  the  application  of  heat  to  wood,  you  cannot  have  a  patent  for  the 
application  of  heat  to  the  making  or  bending  of  walking-sticks,  that  is  the 
same  sort  of  reasoning  which  was  pressed  ineffectually  upon  the  court  with 
reference  to  an  invention  for  an  improvement  in  navigation.  [He  referred 
to  the  screw-propeller.]  It  was  said  that  the  operation  of  a  propelling  power 
by  presenting  a  screw  sur&ce  to  the  action  of  the  water  was  nothing  new; 
that  a  screw-propeller  was  an  instrument  for  advancing  a  ship  in  the  water  by 
presenting  a  screw  surface  to  the  water,  and  that  it  was  like  the  aotkm  of 
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a  windmill  with  reference  to  the  wind.  That  reasoning,  however,  did  not 
sooceed.  li,  having  a  particular  purpose  in  view,  yon  take  the  general 
principles  of  mech^ics,  and  apply  one  or  other  of  them  to  a  manufacture 
to  which  it  has  never  been  before  applied,  t^at  is  a  sufficient  ground  for  taking 
oat  a  patent,  provided  that  the  court  sees  that  that  which  has  been  invented  is 
new,  desirable,  and  for  the  public  benefit.  A  mere  trifling  matter,  or  thing  of 
no  value,  will  not  do,  inasmuch  as  the  whole  theory  of  the  patent  law  is  based 
upon  the  assumption  that  it  is  something  of  real  value.  You  must  show  that 
you  have  invented  something  useful — a  new  and  useful  improvement  in 
manufacture.  Now,  up  to  this  time  it  is  clear,  from  all  the  evidence,  that 
nobody  produced  these  sticks  from  sawn  timber  without  any  mark  upon  them. 
The  course  of  proceeding  with  regard  to  ash  twigs  and  other  things  of  natural 
growth  whi<^  would  submit  to  twisting,  was  to  subject  them  to  a  process 
which  is  well  described  in  the  answer  of  the  defoidants.  It  is  this:  "  For 
some  time  previously  to  the  plaintiff  obtaining  his  said  letters  patent,  we 
have  been  in  the  habit  of  using  a  vice  for  the  purpose  of  holding  the  stick 
intended  to  be  bent,  and  of  bending  a  plant  or  shoot  cut  from  a  root,  by 
drawing  the  same  round  a  sohd  mandril."  There  seems  to  have  been  a  plan 
when  the  plant  was  taken  away  from  the  root,  of  heating  it  in  hot  sand,  so 
OB  to  make  it  more  susceptible  of  being  bent,  and  then  to  S6ciu*e  it  round  a 
solid  mandril  without  heating  it;  at  aU  events,  there  was  no  charring  heat 
which  would  produce  that  unseemly  appearance  which  is  found  in  some  of 
those  which  have  been  exhibited  before  me.  That  being  the  case,  the  plaintiff 
says  that  his  invention  is  an  improved  mode  of  bending  wood,  and  has  for  its 
object  to  bend  into  a  curve  or  hook  shape  the  ends  of  sticks  and  canes  suitable 
for  walking-sticks  and  other  articles  here  mentioned  in  which  bent  forms  of 
wood  are  required.  We  shall  presently  see  how  he  describes  his  process. 
Findmg  that  the  old  process  with  regard  to  plants,  ash  plants,  or  shoots,  was 
&D  awkward  mode  of  working,  be  thought  that  they  could  be  bent  in  a 
different  way.  The  course  was  to  draw  the  twig  or  force  it  round  a  post,  and 
then  to  fasten  it  by  a  string  so  that  the  hook  might  be  formed.  And  then  it 
appears  that  he  thought  of  another  way  of  dealing  with  sawn  timber  in 
which  case  heat  had  been  applied  differently.  No  mandril,  it  would  seem, 
had  been  applied  to  sawn  timber.  I  take  that  from  paragraph  12  of  the 
defendants'  answer,  in  which  they  say  that  "  for  the  purpose  of  bending  wood 
cut  out  of  a  plank  we  used  a  band  of  steel  which  was  fitted  at  one  end  with  a 
handle,  and  the  other  end  secured  to  the  vice;  after  pulling  the  stick  round 
wi^iin  tiie  band  of  steel  it  was  held  in  the  required  position  by  means  of  a 
piece  of  string  or  wire,  and  during  the  process  of  bending  heat  was  applied 
externally  to  the  stick,  and  to  the  band  of  steel  for  the  purpose  of  hardening 
the  fibres  and  making  the  same  set  in  the  required  position."  How?  "  By 
causmg  a  jet  of  gas  to  be  played  upon  the  said  steel  band ;  and  we  say  that 
tiiis  object  of  applying  beat  to  sticks  during  the  process  of  bending  is  to  dry 
the  fibres  of  the  wood  and  cause  them  permanently  to  set,  and  not,  as  stated 
in  ike  plaintiff's  specification,  to  soften  the  fibres,  as  the  same  must,  before 
this  process  of  bending  commences,  be  sufficiently  softened  in  heated  wet  sand 
or  otherwise  by  means  of  moist  heat."  That  does  not  exactly  give  a  true 
«^>laQation  of  it,  that  it  was  heated  by  causing  a  jet  of  gas  to  be  played  upon 
the  steel  band;  it  was  also  on  the  o^er  side  of  the  band  next  to  the  wood 
with  no  mandril  interposed,  there  was  the  steel  band  which  gave  it  the  curve, 
and  you  applied  the  heat  both  upon  the  steel  band  and  the  side  next  to  the 
wood,  keeping  it  in  the  required  position  by  means  of  a  piece  of  string  or  wire, 
aad  m  that  way  you  gave  a  curve  to  the  stick.  The  plaintiff  says,  "  My 
plan  fras  to  bind  the  thing  round  a  mandril,  and  then  to  heat  the  mandril;" 
at  least  that  is  what  he  says  in  the  ailment  at  the  bar.  Instead  of  heating 
the  steel  band,  although  it  may  be  thsA  alone  would  not  char  the  wood,  or 
applymg  it  to  the  steel  bend  on  the  one  side  and  the  wood  on  the  other,  I 
honied  it  or  bent  it  round  a  mandril  of  iron  instead  of  using  a  wooden  post, 
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and  then  I  fixed  it  by  a  olamp  and  heated  the  mandril  and  bo  obtained  the 
application  of  heat  to  the  stick  in  a  way  which  did  not  affect  the  wood  by 
charring."  That  seems  to  have  been  one  of  the  improvements  which  this 
invention  was  intended  to  effect.  Now  there  appear  to  have  been  several 
experiments  made  with  a  view  to  the  same  object ;  and  the  very  circumstance 
that  experiments  were  made  shows  their  desirableness.  But  I  have  far  better 
evidence  against  the  defendants,  for  it  appears  that  in  the  month  of  Februai^, 
1865,  they  took  out  a  licence  from  the  plaintiff  to  use  the  machines  in  their 
trade.  Now,  I  do  not  mean  to  say  that  binds  them  in  any  way,  or  that  it 
operates  by  way  of  estoppel.  They  might  have  found  it  was  not  so  useful  or 
profitable  as  they  thought  it  would  be  when  they  took  out  the  licence;  but 
ihey  submitted  to  the  inconvenience  of  making  payments  for  the  privilege, 
and  they  entered  into  covenants  with  reference  to  the  use  of  the  invention 
and  the  prices  to  be  charged  for  articles  bent  by  the  apparatus.  Now,  that  is 
a  strong  circumstance.  It  dearly  shows  that,  unless  to  them  it  had  not 
been  a  wholly  new  affair,  they  would  never  have  submitted  to  make  payment 
for  the  use  of  it,  nor  would  they  have  subjected  themselves  to  the  restrictiona 
and  inconveniences  imposed  upon  them  by  the  covenants.  [The  V.C.  then 
commented  upon  the  evidence  of  prior  user.  ]  Then  comes  the  question  upon 
the  patent  itself.  There  were  two  objections  made :  first,  that  there  was  no 
novelty ;  and,  secondly,  that  there  was  no  infringement.  Then,  as  regards 
the  description  of  the  invention,  it  was  objected,  first,  that  there  is  a 
description  of  a  clamping  apparatus,  which  they  did  say  is  perfectly  old,  and 
that  there  are  other  parts  of  the  apparatus  which  were  perfectly  familiar  to 
persons  acquainted  with  such  matters  before  the  date  of  the  plaintiff's  patent, 
and  that  the  apparatus  was  taken  from  others,  Vidler,  and  other  persons, 
[The  V.C.  here  went  into  a  comparison  of  the  evidence  upon  these  points, 
and  continued:)  Now,  1  do  not  forget  the  L.C.'s  decision  in  the  case  of 
the  sewing  machine  with  regard  to  the  distinction  between  a  machine  or 
apparatus  entirely  new,  and  one  partly  new  and  partly  old.  Where 
the  whole  thing  is  new  he  is  not  bound  to  describe  and  distinguish  the 
different  parts,  but  where,  as  in  the  case  before  the  L.C.,  the  inventioD 
consisted  of  a  machine  which  was  only  an  improvement  upon  an  old  machine, 
you  must  distinguish  and  describe  all  the  parts  which  you  claim  as  new.  This 
is  a  new  machine  altogether  for  making  walking-sticks  and  other  articles. 
The  plaintiff  says  that  the  principle  of  his  machine  is  a  new  mode  of  applying 
heat  to  wood,  and  then  he  tells  you  how  it  is  applied,  namely,  through  a  tube 
or  mandril,  which  heat  is  transmitted  to  the  stick  by  its  beii^  drawn  into 
close  contact  therewith.  I  have  got,  therefore,  an  apparatus,  a  forming 
instrument,  which  is  to  be  heated  by  the  action  of  the  fire,  and  then  that 
heat  is  to  be  communicated  to  the  wood.  It  appears  to  me,  therefore,  that 
this  gentleman  has  described  the  process  or  apparatus  sufficiently,  and  that 
it  is  novel.  He  says,  "  I  claim  with  respect  to  my  machine  or  apparatus 
a  novel  mode  of  applying  heat  in  combination  with  a  clamping  apparatus. 
The  latter  may  be  as  old  as  the  hills,  but  my  process  cannot  be  carried  into 
useful  effect  by  your  mode  of  doing  it.  I  claim  it  as  that  which  is  proposed 
by  applying  heat  through  the  medium  of  the  mandril  to  the  wood,  and  holding 
it  by  clamping  apparatus."  He  says,  as  an  obvious  modification  of  the  above 
described  apparatus,  a  hollow  diamber  of  suitable  shape  may  be  used  as  the 
'*  former,"  and  heated  by  gas  as  described,  and  hi  place  of  tiie  flexible  band, 
a  solid  piece  or  block  of  metal  of  suitable  farm  to  be  applied  to  the  outside  of 
the  curved  stick,  and  heated  from  the  outside  in  any  convenient  manner. 
When  the  end  or  handle  of  the  stick  has  remained  aufficiently  long  in  this 
bent  position  to  receive  a  permanent  set,  it  is  released  from  the  apparatus, 
and  the  operation  may  be  repeated.  These  things  are  modifications  of  the 
apparatus.  Having  described  his  invention,  and  having  explained  the  manner 
of  carrying  it  into  effect,  he  says,  he  claims  the  application  of  a  flame  derived 
from  gas  or  othw  combustible  fluid  or  liquid  as  described  for  softening  tiie 
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fibrea  of  the  wood.  Perhaps,  when  you  come  to  analyse  it,  it  might  better 
be  expressed  by  saying  simply  "  applying  heat  to  soften  the  fibres  of  the 
wood/'  as  he  has  stated  in  the  previous  part  of  his  specification,  where  he 
says,  my  invention  consists  principally  in  a  novel  mode  of  applying  heat  to 
the  wood  for  the  purpose  of  softening  its  fibres,  and  then  bending  down  the 
stu^,  and  securing  it  in  place  by  means  of  a  clamp,  and  a  flexible  piece  of 
metal.  Now  the  mode  of  applying  the  heat  is  by  means  of  the  hollow 
mandril,  and  no  doubt  that  is  the  best  mode  of  getting  it.  What  you  have 
got  to  do  is  to  heat  the  mould.  He  says,  I  heat  my  "  former  "  or  hollow 
mandril,  and  then  he  telle  you  his  contrivance  for  doing  so,  which  appears 
to  him  the  best  mode.  It  is  open  to  the  defendant  to  say,  his  is  a  better 
way :  if  so  it  is  only  an  improvement  upon  it,  of  which  he  can  avail  himself 
hereafter.  The  principle  of  the  plaintiff's  invention  is  the  application  of  heat 
through  the  medium  of  the  hollow  mandril,  instead  of  applying  it  directly 
to  the  wood,  and  it  appears  to  me  that  l^ere  is  nothing  erroneously  stated 
in  the  plaintiff's  patent  or  specification,  and  that  the  subject-matter  is  clear, 
and  that  in  a  mercantile  sense  it  is  a  useful,  valuable  inventi(m,  as  the 
defendants  themselves  have  shown  by  taking  out  a  licence  from  the  plaintiff. 
That  being  the  case,  the  plaintiff  is  entitled  to  be  protected  in  the  exercise  of 
his  right  against  any  innovation  of  the  defendants,  however  much  it  may  he 
called  an  improvement.  I  am  of  opinion,  therefore,  that  the  plaintiff  is 
entitled  to  have  an  injunction  granted  and  an  account. 

Decree  accordingly. 


Wood,  V.C,  June  30,  July  4,  1866. 

DOSWELL  V.  REECE  AND  OTHERS. 

18  L.  T.  156;  11  Jur.  N.S.  764. 

Judgment-debt — Docketing — Puisne  mortgage — Prioritiee — 1  A  2  Vict, 
e.  110—2  *  8  Vict.  c.  11. 

Jddohsnt. — An  old  judgment  of  1^6  was  on  the  Srd  May,  1854,  duly 
registered  under  the  1^2  Vid.  c.  110.  On  the  6ih  June,  1654,  the  legal 
personal  representatives  of  the  party  entitled  to  the  debt  in  respect  of  which 
the  judgment  had  been  entered  up  revived  the  judgment.  The  judgmeni- 
debtoT  having  come  into  possession  of  considerble  real  estate,  mortgaged  ii 
on  the  1st  October,  1853,  for  an  advance  of  5,0001.,  and  on  the  &th  June,  1854, 
charged  all  the  property  by  three  memoranda  of  that  date  with  certain  sums 
in  favour  of  three  relatives.  On  the  19ih  June,  1858,  a  suit  was  commenced 
by  the  parties  entitled  to  the  debt  to  redeem  and  foreclose,  and  for  a  sale: — 
Held,  that  the  judgment-creditor,  on  bill  pled  by  him  against  the  first  mortgagee 
and  the  puisne  incumbrancers,  was  entitled  to  be  paid  the  full  amount  of  his 
judgment-debt  in  priority  to  the  three  incumbrancers. 

This  was  a  bill  filed  by  Henry  Doswell  and  EUza,  his  wife,  against  WiUiam 
Reece  and  various  other  parties,  claiming,  under  various  securities  granted 
by  one  John  Ford,  on  his  real  estates  and  against  his  personal  representative, 
to  set  aside  certain  mortgages  as  against  the  plaintiffs  and  Ford's  other 
creditors,  with  an  alternative  prayer  that,  if  the  court  should  be  of  opinion 
that  cerbiin  of  tfae  defendants,  who  were  sub-mortgagees,  were  entitled  io 
Tetam  and  be  paid  the  amount  seciired  to  them,  an  account  might  be  taken 
of  the  amounts  due  to  them  respectively,  and  that  the  premises  remaining 
unsold  might  be  sold  in  the  usual  way,  and  the  proceeds  applied  in  payment 
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of  the  balance  due  to  the  plaintifis  on  the  securii^  of  a  judgment  recovered 
against  Ford,  and  the  costs,  and  of  the  balance  due  to  the  last-named  defend- 
ants, if  entitled  thereto. 

A  decree  was  made  in  this  suit,  bearing  date  the  29th  July,  1861,  when  so 
much  of  the  bill  was  dismissed  as  sought  to  set  aside  the  Tarious  mortgages 
and  charges,  and  a  sale  of  the  property  was  directed. 

The  circumstances  were  these : 

On  the  22nd  March.  1826,  a  judgment  of  the  Court  of  King's  Bench  was 
signed  under  a  warrant  of  attorney  against  John  Ford  for  3,6001.  and  35«.  ooBts, 
in  an  action  of  debt  at  the  suit  of  John  Louis  Seward.  This  judgment  was 
on  the  same  day  entered  of  record  in  the  same  court,  and  a  memorial  of  the 
warrant  of  attorney  and  defeasance  enrolled  in  Chancery. 

The  warrant  of  attorney  was  given  as  secxu-ity  for  the  payment  of  an 
annuity  on  a  principal  sum  of  1,8001.  on  the  16th  November,  1843. 

Seward  died  on  the  30th  March,  1838,  leaving  a  will,  by  which  he  appointed 
his  wife  Eliza  executrix,  who  duly  proved  same  on  the  26th  March,  1864. 

She  subsequently,  on  the  80th  June,  1848,  married  the  plaintiff,  Henry 
Doswell. 

On  the  8rd  May,  1854,  the  judgment  not  having  been  revived,  was 
registered  on  behalf  of  the  executors  of  Seward  in  the  Common  Fleas  in  the 
usual  way. 

On  the  6th  June,  1854,  the  plaintiffs  revived  the  judgment  against  Ford, 
and  on  the  9th  June  it  was  re -registered,  and  again  on  the  80th  April,  1869. 

John  Ford,  the  judgment- debtor,  became  entitled,  in  the  year  1853,  to 
considerable  real  estetes,  and  recovered  possession  of  tiiem,  ^ey  being  of 
very  considerable  value. 

On  the  1st  October,  1853,  he  mortgaged  part  of  the  property  to  Wm.  Keece, 
to  secure  the  sum  of  5,0001.  and  interest.  There  was  a  transfer  of  this 
mortgage,  and  a  further  charge  made  on  behalf  of  one  Higgina,  on  the  7th 
October,  1854.  By  three  memoranda  of  charge,  dated  respectively  the  said 
6th  June,  1854,  Ford  charged  aU  his  estates  with  certain  sums  in  favour  of 
E.  B.  Ford,  E.  Ford,  and  Sarah  Ford. 

Under  the  decree  in  the  cause  the  properties  had  been  sold. 

By  the  chief  clerk's  certificate,  dated  the  6th  February,  1865,  it  appeared 
that  the  existing  incumbrances  were,  the  sum  of  1,030Z.  19a.,  due  on  the 
mortgage  securities,  dated  the  1st  and  7th  October,  1853,  and  the  sums  of 
1,6951.,  l,130i.,  and  2,543?.,  then  due  on  the  three  memoranda,  dated  the  6th 
June,  1854,  to  Wm.  Reece,  C.  M.  Chamberlain,  and  Sarah  Ford,  and  the  sum 
of  3,881i.  IBs.  Qd.  due  to  the  plaintiffs  under  the  judgment  of  the  22nd  March, 
1826.  As  to  the  priorities,  he  found  that  1,030L  198.  was  the  first  charge, 
and  that  the  defendants  W.  Reece,  C.  M.  Chamberlain,  and  Sarah  Ford 
claimed  to  have  priority  over  the  judgment  of  the  plaintiffs.  He  also 
certified  that  no  evidence  had  been  produced  to  shew  that  the  defendants 
E.  Ford,  E.  B.  Ford,  Wm.  Reece,  C.  M.  Chamberlain,  and  Sarah  Ford,  or 
either  of  them,  had  at  the  date  of  the  memoranda  of  the  6th  June,  1864,  any 
notice  of  the  judgment  or  the  registration  thereof,  unless  the  entry  in  the 
register  was  to  be  deemed  notice  to  them  of  such  judgment. 

The  cause  now  came  on  for  further  consideration  on  the  chief  clerk's 
certificate,  and  the  point  raised  was,  whether  the  sums  secured  by  the 
memoranda  of  the  6th  June,  1854,  was  entitled  to  priority  over  the  judgment- 
debt. 

WiUcock,  Q.C.,  E.  F.  Smith,  Q.C.,  and  Druce,  for  the  plaintiffs,  contended 
that  the  registration  of  the  old  judgment  under  the  19th  section  of  the 
1  &  2  Vict.  c.  110,  created  a  charge  upon  all  the  lands  of  the  judgment-debtor, 
and  was  good  against  purchasers  and  mortgagees.  The  plaintiffs,  having  a 
charge  on  the  3rd  May,  1854,  it  must  necessarily  take  priority  over  the 
memoranda  of  the  6th  June,  1854.    They  cited — 

Beavan  v.  Lord  Oxford,  6  De  G.  M.  &  G.  492. 
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Chapman  Barber  tor  those  defendants  taking  interest  under  the  memo- 
randa of  June,  1854. — The  judgment  was  not  properly  registered,  such 
registration  can  only  be  made  by  a  party  to  the  judgment,  and  not  by  those 
who  had  become  entitled  to  the  debt  by  devolution  of  title.  By  the  2  &  3  Vict, 
c.  11,  a.  5,  also,  these  memoranda  became  definite  charges  on  the  land,  and 
the  parties  to  them  became  mortgagees.  A  sale  having  been  made  by  order 
of  the  court  did  not  at  all  affect  the  question.    He  cited — 

Neate  v.  Duke  of  Marlborough,  3  Myl.  &  Cr.  416.  Stileman  v.  Ashdown, 
2  Atk.  607. 

Jeasel,  Q.C.,  for  parties  in  the  same  interest. 

Geo.  Lake  Buuell  for  Wm.  Beece. 

TVm.  M.  Jamet,  Q.C,  Freeman,  Bird,  and  Thos.  Hugke$  for  the  other 
defendants. 

Willcoek  in  reply. 

July  4. — The  Vice-Chancellor  took  time  to  consider  his  judgment,  and 
on  this  day,  after  stating  the  question  raised  before  him,  said: — The  bill  has 
been  filed  by  the  executor  of  a  creditor  on  a  very  old  judgment,  to  set  aside 
certain  Becuritiea  given  by  the  judgment-debtor  on  a  lai^e  real  estate  which 
had  accrued  to  him  after  the  date  of  the  judgment.  At  the  hearing  of  the 
cause  the  bill  was  dismissed  so  far  as  those  securities  were  sought  to  be  set 
aside ;  but  the  bill  concluded  with  a  prayer  in  the  alternative  for  an  account 
of  what  was  due  to  the  plaintiffs  and  the  holders  of  the  other  securities, 
and  for  a  sale  of  the  unsold  portions  of  the  estate.  The  case  is  therefore 
reduced  to  that  of  a  judgment -creditor  and  a  prior  mortgage,  the  judgment- 
creditor  asking  for  a  sale.  The  first  point  made  before  me  on  the  arguments 
was  as  to  the  registration  of  the  judgment,  and  it  was  contended  that,  as 
at  the  time  when  it  was  registered  the  judgment-creditor  was  dead,  therefore 
there  had  not  been  a  due  registration.  Then  it  was  contended  that,  if  that 
were  not  so,  yet  the  2  &  3  Vict.  c.  11  expressly  enacts  that,  though  a 
judgment-debt  be  thus  registered,  it  shall  not,  as  against  purchasers  or  mort- 
gagees without  notice,  be  held  to  be  of  any  further  force  than  it  would  have 
been  independently  of  the  statute  1  &  2  Viet.  c.  110;  therefore  it  was  argued 
and  truly  said,  that  as  regards  the  subsequent  creditors,  they  having  been 
shown  to  have  had  no  notice,  it  must  stand  on  the  footing  of  judgments  as 
if  the  Act  of  1  &  2  Vict,  had  not  been  passed,  subject  to  certain  conditions 
contained  in  2  &  S  Vict.  c.  11,  and  thereupon  a  double  contest  was  raised: 
First,  that  as  the  judgment  was  never  docketed,  and  the  consequence  of  the 
1  A  2  Vict.  c.  110  being  out  of  the  way,  the  plaintiffs  stood  in  the  position 
of  a  judgment-creditor  under  the  old  law,  and  was  obliged  to  have  his  judgment 
docketed  before  it  could  affect  land.  That,  however,  does  not  appear  to  be 
tenable,  for  the  reasons  I  shall  presently  state.  It  was  then  contended  that, 
as  in  the  case  of  Stileman  v.  Ashdown,  the  plaintiffs  being  judgment-creditors 
not  having  a  charge  on  the  land,  by  the  effect  of  the  14  2  Vict.  c.  110,  they 
could  only  be  paid  out  of  one  moiety  of  the  purchase -money,  if  they  had 
originally  filed  this  bill  for  a  sale.  As  to  the  first  question,  it  appears  to  me 
— ^indeed,  I  have  no  doubt  upon  the  point — ^that  the  judgment  was  properly 
registered.  The  executor  was  entitled  to  prove  and  afterwards  did  prove  the 
wul,  and  caused  the  judgment  to  be  registered,  and  what  ia  required  by  the 
statute  is  simply  registration,  in  order  that  notice  may  be  given  to  aU  the 
world;  and  even  if  it  had  been  an  administrator  instead  of  an  executor,  he 
would  be  entitled  to  adopt  the  agency  of  the  person  who  had  done  this  act 
for  him,  and  such  registration  would  stand  good  against  all  the  world.  The 
reason  I  mention  that  registration  at  all,  notwithstanding  the  clause  of  the 
subsequent  Act  as  to  purchasers  without  notice,  is  this — ^the  subsequent  Act 
does  provide  for  registration  in  this  way:  the  2nd  section  says,  tiiat  as 
to  all  judgments  already  docketed  and  entered  up  under  the  provisions  of  the 
statute  of  William  and  Mary,  none  of  them  shall,  after  the  1st  August,  1841, 
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aSeot  any  lands,  tenements,  or  hereditaments,  as  to  purchasers,  mortgagees, 
or  creditors,  except  they  are  registered  as  prescribed  by  the  14  2  Vict.  c.  110. 
Then  sect.  5  of  the  subsequent  Act  says,  that  as  against  purchasers  and 
mortgagees  without  notice  of  any  such  judgments  as  aforesaid,  viz.,  those 
that  are  registered  in  the  manner  described  by  the  Act,  none  of  such  judgments 
shall  affect  any  lands  otherwise,  although  duly  registered,  than  a  judgment 
of  one  of  the  Superior  Courts  aforesaid  would  have  bound  such  purchaBer 
or  mortgagee  before  the  Act  of  the  1  &  2  Vict.  c.  110,  where  it  had  been 
duly  docketed  according  to  the  law  then  in  force.  That  statute  means  that 
it  substitutes  the  registration  under  the  Act  of  the  1  &  2  Vict,  for  docketing; 
but  then  it  says,  that  although  registered,  and  although  to  be  taken  as 
docketed,  yet  nevertheless  it  shall  have  no  effect  as  against  purchasers  or 
mortgagees  without  notice,  beyond  what  a  docketed  judgment  would  have. 
The  case  of  Stileman  v.  Ashdown  was  this;  a  single  judgment-creditor  came 
for  himself  alone  simply  to  remove  a  legal  obstacle  to  his  having  executioo 
on  his  judgment.  In  that  case  the  Court  said,  all  it  would  do  for  the  judgment- 
creditor  was  to  remove  out  of  his  way  the  obstacles  to  enforcing  his  legal 
remedy.  Lord  Eldon,  in  the  subsequent  case  of  Bunoughs  v.  Elton  (11  Ves. 
83),  observes:  "  I  have  looked  at  the  case  of  Stileman  v.  Ashdown,  and  the 
reporter  represents  Lord  Hardwicke  to  have  stated  that  where  one  judgment- 
creditor  sues  for  satisfaction  of  his  own  debt  against  real  assets,  this  court 
will  give  him  no  other  execution  than  precisely  what  he  would  have  had  st 
law,  viz.,  against  a  moiety.  Then  how  do  I  know  there  is  any  other  judgment 
or  specialty  creditor,  in  which  case  there  is  a  different  kind  of  satisfaction?  " 
^hen  you  see  that  expanded  afterwards,  as  Lord  Cottenham  puts  it  in  NeaU 
V.  Duke  of  Marlborough,  that  whenever  you  come  to  administer  assets,  or 
have  a  sale  of  property  to  discharge  incumbrances  according  to  their  priorities 
(I  think  there  is  no  distmction),  then,  inasmuch  as  you  co^d  not  sell  without 
the  concurrence  of  the  judgment-creditor,  and  he  not  bound  to  stir  a  step 
until  his  debt  is  paid,  you  then  satisfy  the  judgment-creditor  for  the  whole 
amount  of  his  debt  out  of  the  whole  of  the  assets,  because  he  stands  in 
priority  to  those  who  are  claiming  the  assets  the  produce  of  the  sale,  and 
there  could  be  no  sale  without  his  concurrence.  That  also  is  the  case  of 
Tunatall  v.  Tapps  (3  Sim.  286),  and  it  seems  to  have  been  founded  on  this: 
that  the  judgment -creditor  had  a  right  to  come  to  this  court  to  redeem,  and 
when  he  came  to  the  court  for  that  purpose,  there  being  a  prior  mortgage, 
he  redeemed  that  mortgage,  and  then  you  could  not  get  back  the  estate 
without  redeeming  the  whole  of  his  judgment-debt  as  well  as  the  mortage 
which  be  had  redeemed.  In  the  last  edition  of  Seton  on  Decrees  I  find  a 
decree  of  the  year  1745.  In  that  case  a  bill  was  filed  by  a  judgment -creditor 
and  her  trustee  against  the  first  mortgagee  and  the  mortgagor  with  foreclosure 
over.  The  decree  is  in  this  form: — "  The  judgment-creditor  redeems  the  first 
mortgage,  and  thereupon  he  is  not  to  be  redeemed  by  those  coming  afterwards 
without  payment  of  what  he  has  paid  the  first  mortgagee  and  the  whole  of 
his  judgment-debt."  If  the  bill  in  the  present  case  had  been  framed  in  the 
alternative  for  redemption  and  foreclosure,  it  woidd  have  been  exactly  that 
case.  But,  instead  of  that,  all  parties  seem  to  have  thought  it  desirable  that 
at  the  hearing  a  sale  should  have  been  decreed.  There  was  a  prior  mortgagee 
who  was  to  be  satisfied;  then  there  was  the  judgment-creditor;  then  the 
holders  of  the  other  securities  in  their  order  of  date.  That  being  so,  if 
foreclosure  had  been  directed,  the  decree  would  have  been  exactly  like  that 
to  which  I  have  alluded.  In  principle,  the  sale  can  make  no  substantial 
difference.  Lord  Cottenham,  in  Tunstall  v.  Tapps,  puts  it  upon  its  proper 
footing,  that  where  you  have  to  distribute  assets,  the  proceeds  of  a  sale  of 
real  estate,  the  judgment -creditor  should  first  be  paid  in  full.  I  must  therefore 
hold  that  the  plaintiffs'  claim,  and  the  amqunt  found  due  to  them,  has  priority 
over  the  sums  secured  by  the  memoranda  *of  the  6th  June,  1854. 

Order  accordingly. 
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KiNDERSLBY,  V.C.,  July  7,  1865. 

Be  WILTS,  SOMERSET,  AND  WEYMOUTH  RAILWAY  COMPANY, 

Ex  parte  BREWER. 

13  L.  T.  207;  13  W.  R.  959. 

Ward  of  court — Infant — Purchase-money  paid  into  court. 

Infant. — Where  the  land  of  a  female  infant  is  taken  by  a  railway 
companyf  and  the  purchase-money  paid  into  court  and  invested,  the  infant 
18  not  thereby  constituted  a  ward  of  court. 

In  this  case  purchase -money  of  lands  belonging  to  a  female  infant  and 
taken  by  a  railway  company  had  been  paid  into  court,  and  invested  in  Consols. 
The  lady,  now  of  age  and  married,  joined  with  her  husband  in  petitioning  for 
payment  of  the  fund  out  of  court  to  the  husband.  A  question,  however,  arose 
whether  the  above  transaction  had  not  constituted  the  infant  a  ward  of  court. 

Bush  in  support  of  the  petition. 

O.  L.  Russell  for  the  railway  company. 

The  Vice-Chakgellob,  after  consulting  the  registrars,  said  that  he  had 
not  been  able  to  discover  any  authority.  He  was  of  opinion  that  the  infant 
had  not  been  constituted  a  ward  of  coiut. 


KiNDEKSLEY,  V.C.,  July  12,  186fi. 
THE  ATTORNEY-GENERAL  v.  ATJST. 
13  L.  T.  236. 

Dissenting  chapel  —  Independents  —  Particular  Baptists  —  Change  of 
doctrine — Trust-deed — Construction. 

Chaeity. — Under  the  deed  of  endowment,  a  certain  chapel  was  "  to  be 
used  and  enjoyed  as  a  place  of  public  religious  worship  for  the  service  of  God 
by  the  society  of  Protestant  Dissenters  of  the  denomination  of  Independents, 
and  professing  the  doctrines  contained  in  the  Catechism  of  the  Assembly  of 
Divines  held  at  Westminster,  and  commonly  called  the  '  Assembly's  Cate- 
chism,' and  also  by  such  other  persons  as  should  thereafter  be  united  to  the 
eaid  society,  and  attend  the  worship  of  Ood  in  the  said  meeting-house." 

Several  years  after  the  date  of  the  deed  the  surviving  trustee  and  the 
congregation  of  the  chapel  converted  the  nature  of  their  religious  worship  into 
that  of  the  "  Particular  Baptists  " : — Held,  that  the  use  of  the  chapel  must 
be  restored  to  those  professing  the  origirud  Independent  doctrines,  the  trustee 
removed,  and  new  trustees  appointed. 

This  was  a  suit  instituted  to  determine  the  question  whether,  under  the 
terms  of  a  deed  of  trust,  dated  in  1824,  which  endowed  the  chapel  of  Coleme, 
near  Box,  in  the  county  of  Wilts,  any  persons  other  than  the  denomination 
of  Nonconformists  termed  "  Independents  "  were  eligible  to  occupy  or  possess 
the  chapel. 

In  1851  the  defendant,  who  was  the  sole  surviving  trustee  of  the  deed 
of  1824,  and  the  whole  of  the  then  existing  congregation,  totally  altered  the 
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character  of  their  religious  worship,  which  they  converted  into  that  of  the 
"  ParticulM  Baptists." 

The  information  thwefore  prayed  that  Mr.  Aust  might  be  removed  from 
the  office  of  trustee  of  tiie  chapel,  and  that  new  trustees  mi^t  be  appointed. 

The  material  words  of  the  deed  of  1824,  so  far  as  related  to  the  nature  of 
the  intended  worship,  were  that  the  chapel  was  "to  be  used  and  enjoyed  as 
a  place  of  public  religious  worship  for  the  service  of  God  by  the  society  of 
Protestant  Dissenters  of  the  denomination  of  Independents,  and  professing  the 
doctrines  contained  in  the  Catechism  of  the  Assembly  of  Divines  held  at 
Westminster,  and  commonly  called  the  '  Assembly's  Catechism,'  and  also  by 
such  other  persons  as  shall  hereafter  be  united  to  the  said  socie^,  and  attend 
the  worship  of  God  in  the  said  meeting-houae. " 

Baily,  Q.C.,  and  Bush  for  the  plaintiffs. 

Qlaase,  Q-C.^  and  Biistowe  for  the  defendants. 

Baily,  Q.C.,  in  reply. 
Cases  cited : 

Attomey-QeneTol  v.  Pearson,  3  Mer.  400.  Attorney-General  v.  Qould, 
28  Beav.  488  ;  2  L.  T.  Bep.  N.S.  494.  Attomey-GeneTal  v.  Shore,  11  Sim.  fid2. 
Aitomey-Qeneral  v.  Etheridge,  8  L.  T.  Rep.  N.S.  14. 

The  Vice -Chancellor , — I  entertain  hardly  tiny  doubt  upon  the  principal 
question  in  this  case.  The  general  principle  appUoable  to  these  oases  is  clearly 
laid  down  in  The  Atiomey-General  v.  Gould,  and  in  several  other  cases,  and 
it  is,  that  it  is  the  duty  of  the  court  to  ascertain  in  the  first  instance  the 
nature  of  the  religious  worship  intended  at  the  time  of  the  origin  of  the 
chapel,  and  as  it  is  very  often  impossible  to  ascertain  this  with  certain^, 
from  the  absence  of  any  instrument  of  endowment,  or  from  the  words  of  such 
instrument  being  ambiguous,  that  the  court  must  then  resort  to  the  usage  of 
the  congregation  in  order  to  discover  what  these  doctrines  were.  But  if,  on 
the  other  hand,  from  there  being  an  actual  deed  of  endowment,  or  from  the 
fact  that  such  a  deed  had  existed  being  proved,  the  court  has  discovered  the 
nature  of  the  original  doctrines  and  worship,  it  will  maintain  the  worship 
prescribed  by  the  original  endowment.  It  appears  to  me  that,  in  the  present 
instance,  the  language  of  the  deed  is  clear  trom  all  reasonable  doubt.  There 
is  no  difficulty  in  arriving  at  a  conclusion  with  respect  to  what  is  meant  by 
"  Independents  "  in  the  deed.  They  are  defined  to  be  those  who  hold  the 
doctrines  laid  down  in  the  Catechism  of  the  Assembly.  But,  as  we  find  to 
be  the  case  with  the  Church  of  England,  some  members  hold  more  strongly 
than  others  what  are  termed  Calvinistic  doctrines.  In  the  Catechism  of 
Assembly,  Calvinistic  doctrines  are  laid  down  very  strongly,  and  from  that 
fact  there  is  not  much  difficulty  in  determining  what  class  of  persons  are 
referred  to.  The  deed  expressly  says,  that  they  are  to  profess  the  doctrines 
laid  down  by  the  Assembly  of  Divines  held  at  Westminster,  and  we  have 
then  the  class  clearly  defined  by  reference  to  the  doctrines  which  they  are 
to  profess.  The  deed,  however,  continues,  "  and  also  by  such  other  persons 
as  shall  hereafter  be  united  to  ihe  said  society,  and  attend  the  worship  of 
God  in  the  said  meetinghouse."  Two  classes  may  here  be  included:  first, 
Independents  who  agree  with  the  catechism ;  and,  secondly,  persons  not  of 
that  class,  nor  Independents,  but  persons  who  may  happen  to  sit  in  the 
chapel  and  join  in  the  worship.  It  would,  however,  be  extraordinary  to 
attribute  to  the  persons  who  framed  this  deed  such  a  meaning  as  to  include 
within  the  objects  of  the  trust  this  latter  class  of  persons.  The  word  "  united  " 
does  not  mean  sitting  in  the  same  chapel,  or  joining  in  acts  of  worship,  but 
it  is  used  in  the  sense  of  holding  communion  with  each  other.  The  deed 
refers  to  persons  who  have  a  community  of  doctrine,  and  to  persons  who, 
though  they  are  not  now  members  of  the  society,  may  afterwards  become 
united  to  it.   The  next  question  for  consideration  is,  whether,  if  the  congre- 
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gation  have  usurped  the  use  of  the  chapel  and  introduced  doctrines  not  in 
accordance  with  those  contained  in  the  Catechism  of  Assembly,  the  coxnrt 
will  take  steps  to  restore  the  chapel  to  its  original  use.  In  1851  a  majority 
of  the  congregation  met  together,  and  plainly  agreed  (there  being  no  subterfuge 
or  theological  discussion  introduced  into  the  plea(}ings  or  argument)  that  they 
would  then  establish  a  new  church,  and  they  also  agreed  that  they  would,  of 
their  own  authority,  establish  new  doctrines.  They  denied  the  propriety  of 
baptism  by  mere  sprinkling,  and  insisted  on  total  immersion.  Under  theee 
circumstances  it  is  clear  that  the  court  must  restore  the  chapel  to  the 
Independents,  viz.,  to  those  professing  the  original  Independent  doctrines, 
and  there  must,  therefore,  be  a  declaration  according  to  the  prayer  of  the 
bill.  As  to  costs,  it  is  hard  upon  Mr.  Aust  to  make  him  bear  personally  the 
costs  of  the  suit;  but  the  congregation  have,  in  fact,  excluded  the  rightful 
owners,  and  the  common  rule  must  prevail. 


Wood,  V.C,  Nov.  4,  1866. 
Be  WOODBUEN'S  TBUST. 
18  L.  T.  287. 

Lands  Clauses  Consolidation  Act,  1845 — Payment  out  of  court — Costs  by 
a  company — Title. 

Compulsory  Purchase. — Where  it  is  doubtful  under  a  testator's  will 
whether  a  good  title  to  the  premises  taken  by  a  joint-stock  company  can  he 
made  out,  and  there  is  no  wilful  default  or  delay  on  the  part  of  the  owner 
of  the  premises,  the  Court  being  eaUed  upon  to  put  a  construction  upon  sueh 
a  wiU,  the  company,  on  the  application  of  the  owner  to  obtain  out  of  court 
the  purchase-money  agreed  to  be  paid  for  the  land,  was  ordered  to  pay  the 
costs  according  to  their  Act. 

This  was  a  petition  by  a  Mr.  Woodbum,  the  owner  of  some  land  and 
premises,  situate  at  Balton,  in  the  county  of  Lancaster,  which  had  been 
agreed  to  be  taken  and  purchased  by  the  Fumess  Gas  and  Waterworks 
Company  imder  their  Act  of  1854,  in  which  was  incorporated  the  Lands 
Clauses  Consdidation  Act  of  1845,  and  the  amount  of  such  purchase  paid 
into  court  by  them,  to  have  a  sum  of  1591L  5«.  paid  out  to  him,  and  that 
the  company  might  pay  the  costs  incurred  in  consequence  of  such  purchase 
and  the  application. 

John  Fell,  by  his  will,  dated  the  24th  December,  1833  {inter  alia), 
directed — 

That  a  valuation  should  be  made  by  the  trustees  or  trustee  for  the  time 
being  acting  in  the  execution  of  his  said  wiU  in  such  manner  as  he  or  they 
should  think  fit,  of  all  the  real  and  personal  estate  and  effects  thereinafter 
demised  and  bequeathed  as  soon  as  might  be  after  his  decease.  And  that 
if  he  should  have  any  son  who  should  attain  his  age  of  twenty-one  years, 
or  die  under  that  age  leaving  issue  surviving  him  the  testator,  and  he  the 
testator  should  on  such  event  have  any  other  son,  or  the  issue  of  any  other 
son,  then  living,  all  the  real  estates  and  so  much  as  should  consist  of  leasehold 
hereditaments  of  the  personal  estate,  should  be  divided  by  the  said  trustees 
for  the  time  being  into  as  many  divided  allotments  of  equal  value  as  nearly 
as  possible  according  to  a  valuation  to  be  made  thereof  at  that  time  by  the 
said  trustees  as  the  testator  should  have  sons  then  living,  or  who  should 
have  previously  died  leaving  issue  then  living,  and  that  one  of  the  said  shares 
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should  be  allotted  to  the  said  trustees  for  each  of  his  (the  testator's)  sons 
then  alive  or  who  have  previously  died  leaving  issue  then  living,  and  that 
the  only  one  or  each  of  his  said  sons  who  then  should  have  attained  twenty -one 
years  should  have  the  devise,  according  to  seniority,  of  the  share  to  be  allotted 
to  him.  And  the  testator  devised  all  the  freehold  hereditaments  of  or  to 
which  he  or  any  person  in  trust  for  him  was  seised  or  entitled,  or  of  which 
in  exercise  of  any  power  he  was  entitled  to  dispose  (except  mortgage  and 
trust  estates),  to  the  use  of  the  trustees  for  the  term  of  500  years,  upon 
certain  trusts  therein  expressed  (which  became  tmnecessary  and  incapable  of 
taking  effect),  and  after  the  determination  of  the  said  term,  and  in  the 
meantime  subject  thereto  and  to  the  trusts  thereof,  to  the  uses  therein 
mentioned  and  set  forth,  viz. :  as  to  the  whole  thereof,  if  he  should  hare 
one  son  who  should  attain  twenty-one  years,  and  if  no  other  son  should  attain 
that  age,  or  die  under  that  age  leaving  issue  who  should  attain  that  age 
(in  case  he  should  leave  more  than  one  such  son),  as  to  each  divided  share 
thereof — so  allotted  for  every  son  who  should  attain  twenty-one  years,  to  the 
use  of  each  sudi  son  in  fee ;  and  as  to  the  whole  thereof,  if  he  (the  testator) 
should  have  a  son  who  should  die  under  the  age  of  twenty-one  years  leaving 
issue  who  should  attain  that  age,  and  no  other  son  who  should  attain  that 
age,  or  die  under  that  age  leaving  issue  who  should  attain  twenty-one  years, 
or  in  case  he  should  have  more  than  one  son  who  should  attain  twenty-one 
years,  or  die  under  that  age,  leaving  issue  who  should  attain  that  age,  as 
to  each  undivided  share  thereof  so  allotted  for  every  son  who  should  die  under 
twenty-one  years  leaving  issue,  to  the  use  of  the  issue  respectively. 

The  wiU  then  contained  a  direction  to  raise  for  each  daughter  attaining 
twenty-one  or  marrying,  a  portion  equal  in  value  to  one-half  of  the  averse 
value  of  the  son's  share  in  the  real  and  leasehold  estates,  and  subject  thereto 
the  residuary  personalty  was  given  among  the  children  equally,  except  the 
elder  son,  who  was  to  have  a  double  share  if  one-half  of  such  average  value 
should  amount  to  4,000Z.  or  more;  but  should  the  residuary  personalty  not 
produce  as  much  for  each  daughter,  then  a  charge  was  made  upon  the  real 
estate  and  secured  by  a  term  of  500  years,  in  order  to  make  up  the  daughters' 
shares  to  4,000Z.  or  so  much  more  as  the  one-half  of  each  son's  shares  of 
the  freeholds  and  leaseholds  should  amount  to.  It  then  contained  a  proviso 
that  if  the  freehold,  leasehold,  and  personal  estate  should  not  produce  a 
portion  for  each  of  the  testator's  children  amounting  to  4,O0OZ.,  then  the 
freehold,  leasehold,  and  residuary  peraonal  estate  was  directed  to  be  divided 
equally  between  all  the  children. 

The  Furness  Gas  and  Water  Company,  on  the  abstract  being  forwarded 
to  them,  objected  to  the  title,  contending  that  having  regard  to  the  amount 
of  the  testator's  residuary  personal  estate  (with  which  they  had  been 
furnished),  his  real  and  leasehold  estates,  and  personal  estate,  ought  not  to 
have  been  divided  and  allotted  in  the  manner  which  the  executors  had 
adopted,  and  that  under  the  powers  contained  in  the  will  such  several  estates 
ought  to  have  been  sold  and  converted,  and  the  proceeds  divided  equally 
amongst  all  the  testator's  children,  male  and  female,  who  attained  the  age 
of  twenty-one  years,  and  that  thus  a  good  title  was  not  made. 

Wm.  Pearson  {Bolt,  Q.C.,  with  him),  in  support  of  the  petition,  contended 
that,  upon  a  fair  construction  of  the  will,  what  had  been  done  under  it  was 
justified  by  the  powers  contained  therein.    He  referred  to — 

Re  Sterry'a  Estate,  3  W.  Rep.  561.  Stallyerg  of  Sunderland,  1  Drew,  184. 
and  Sects.  76,  77,  78,  79,  and  80  of  the  Lands  Clauses  Consolidation  Act,  1845. 

F.  Currey,  for  the  company,  contended  that,  a  good  title  not  having 
been  shown,  the  company  ought  not,  therefore,  to  pay  the  costs  of  the 
application,  &c. 

The  Yiob-Chakokxor,  after  quoting  the  words  of  the  will,  said  that  the 
language  of  it  was  extremely  confused,  and  tiiat  it  was  very  difficult  to  get 
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at  what  the  testator  really  meant  as  to  the  division  of  this  property.  An  ides 
seemed  to  have  impressed  itself  upon  his  mind  that,  wishing  that  all  his 
children  should  take  equal  shares,  but  that  the  minimum  of  his  daughters' 
shares  should  be  4,0001.  eaoh,  and  feeling  that  it  might  happen  that  all  might 
not  have  equally,  he  had  inserted  the  proviso  which  was  to  be  found  at  the 
end  of  the  will.  But,  although  not  clear  what  he  did  mean,  he  could  not 
have  meant  that  the  whole  should  be  sold  and  the  proceeds  divided  equally, 
as  the  company  had  contended.  He  saw  no  reason  to  say  that  any  wilful 
neglect  to  make  out  the  title  had  been  shown  by  the  petitioner,  and  therefore 
the  company  must  pay  the  costs  according  to  the  terms  of  their  Act  of 
Parliament. 

Order  accordingly. 


[IN  THE  COHMON  PLEAS.] 

Nov.  2,  1865. 

BOUNDY  AND  OTHERS  v.  HEATON  ANB  OTHERS. 
13  L.  T.  288. 

Goods  sold  and  delivered  —  Change  in  firm  of  purchasers  —  Continuing 
contract — Partnership — Statute  of  Frauds. 

Assignment.  Contract. — The  defendants  contracted  in  writing  with  the 
first-named  plaintiff  to  supply  him  with  all  the  brass  ashes  produced  at  their 
mill  at  a  certain  fixed  price,  the  ashes  being  agreed  to  he  equal  to  a  certain 
sample.  Some  ashes  were  delivered  under  this  contract,  and  then  the  said 
plaintiff  took  the  co-plaintiffs  into  partnership,  and  ashes  were  delivered  by 
the  defendants  to  the  new  firm  without  any  new  or  special  contract.  NeiiheT 
the  ashes  supplied  before  the  formation  of  the  new  partnership  nor  those 
supplied  afterwards  were  equal  to  sample,  and  the  plaintiffs  commenced  an 
action  to  recover  damages  in  respect  of  the  breach  of  agreement : — Held,  that 
the  plaintiffs  could  not  recover  in  respect  of  the  deliveries  of  ashes  which 
took  place  prior  to  the  formation  of  the  new  partnership,  but  that  they  could 
do  so  in  respect  of  those  which  took  place  afterwards,  on  the  principle  that 
those  deliveries  took  place  in  pursuance  of  a  new  contract  made  with  the 
new  firm  on  the  same  terms  as  the  old  contract  with  the  one  plaintiff,  and 
that  the  requisitions  of  the  Statute  of  Frauds  with  respect  to  this  new  contract 
being  satisfied  by  the  part  delivery,  the  old  written  contract  might  be  looked 
at  to  prove  that  the  sale  was  of  ashes  equal  to  sample. 

This  case  was  tried  before  Shee,  J.,  at  Cardiff,  at  the  Summer  Assizes 
for  Glamorganshire. 

The  declaration  stated  a  contract  between  the  plaintifFs  and  defendants 
for  the  supply  of  brass  ashes  by  the  defendants  to  the  plaintiffs  according 
to  a  sample  shown  to  the  plaintiffs,  and  alleged  that  the  brass  ashes  delivered 
had  not  been  according  to  sample. 

The  first  and  second  pleas  respectively  taraversed  the  making  of  the 
contract,  and  alleged  that  the  goods  were  equal  to  sample;  and  the  third 
plea  alleged  that  the  goods  were  not  bought  by  the  plaintiffs,  or  sold  and 
delivered  by  the  defendants  under  and  by  virtue  of  the  alleged  contract. 

It  was  proved  at  the  trial,  that  in  November,  1864,  a  sample  of  brass 
ashes  was  sent  by  the  defendants  to  the  plaintiff  William  Boundy,  who  was 
then  trading  alone,  and  he  agreed  to  buy,  at  a  fixed  price  of  SOs.  per  ton,  all 
the  brass  a^es  from  the  defendants'  mill,  provided  they  were  equal  to  sample. 
The  contract  was  contained  in  letters  which  passed  between  William  Boundy 
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and  the  defendants.  Quantities  of  brass  ashes  were  aooordmgly  delivered 
from  time  to  time  during  December,  1864.  On  the  Ist  January,  18&5, 
William  Boundy  took  into  partnership  Charles  Boundy  and  John  William 
Hughes,  the  other  two  plaintiffs,  and  he  notified  this  fact  to  the  defendants. 
Early  in  1865,  WiUiam  Boundy  paid  for  the  brass  ashes  suppUed  up  to  the 
end  of  1864,  complaining  at  the  time  of  the  quality.  Brass  ashes  were 
delivered  to  the  new  firm  from  time  to  time  in  1865,  up  to  the  end  of  March, 
and  the  demand  for  payment  being  met  by  complaints  of  quality,  the  defen- 
dants commenced  an  action  against  the  plaintiffs  for  the  price,  and  the 
plaintiffs  paid  the  amount.  The  present  action  was  then  brought  to  recover 
damages  for  the  inferiority  of  the  ashes  delivered  to  sample,  both  in  1864 
and  1865.  It  was  contended  by  the  defendants  at  the  trial  that  the  contract 
to  sell  according  to  sample  was  made  with  William  Boimdy,  and  not  with 
the  new  firm,  who  were  the  plaintiffs  in  the  present  action,  and  that  there 
was  no  continuing  contract  with  the  plaintiffs  that  the  ashes  should  be 
according  to  sample ;  and  that  there  was  no  written  contract  with  the  plaintiffs 
satisfying  the  Statute  of  Frauds. 

A  verdict  was  found  for  the  plaintiffs  for  441.  damages  in  respect  of  the 
goods  supplied,  both  m  1864  and  1865;  the  defendants  having  leave  to  move 
to  enter  a  verdict  for  them ;  the  court  having  power  to  draw  icierencea  ci  fact. 

H.  Oijfard,  Q.C.  (G.  B,  Hughes  with  him)  moved  accordingly. 

Erle,  C-J- — I  think  that  there  should  be  no  rule  provided  the  defendants 
will  consent  to  give  up  that  portion  of  the  damages  which  is  in  respect  of 
the  delivery  of  goods  below  sample  previous  to  the  1st  January,  1865.  There 
was  a  written  contract  entered  into  in  1864  under  which  the  defendants  were 
bound  to  deliver  brass  ashes  equal  in  quality  to  a  certain  sample,  and  the 
plaintiff  William  Boundy  was  bound  to  pay  for  it  at  the  rate  of  30«.  per  ton. 
The  first  and  all  subsequent  deliveries  ought  to  have  been  assumed  by  the 
jury  to  have  been  made  under  this  written  contract.  The  defendants  have 
the  advantage  of  the  change  made  in  the  plaintiffs'  firm  on  the  1st  January, 
1865.  At  law  a  contract  cannot  be  assigned,  and  the  new  firm  was  a  new 
contracting  party  able  to  sue  only  on  contracts  made  by  themselves.  I  am 
of  opinion,  however,  that  the  plaintiffs  have  the  benefit  of  the  written  contract 
entered  into  by  William  Boundy,  so  far  as  regards  all  ashes  dehvered  after 
the  1st  January,  1865,  on  the  principle  of  law,  that  if  there  is  a  course  of 
business  with  a  firm,  and  new  partners  come  in,  and  the  business  is  continued 
without  anything  said  about  a  change  in  the  terms  of  it,  a  jxury  ought  to 
assume  that  the  old  terms  were  to  go  on,  unless  some  statute  intervenes.  No 
statute  intervenes  here,  because  there  has  been  not  only  a  partial  dehvery, 
but  a  total  delivery  of  the  goods  to  the  defendants.  The  plaintiffs  have 
a  right,  therefore,  to  say  that  the  contract  as  to  the  quality  continued  binding 
on  the  defendants.  It  is  ascertained  as  a  fact  that  the  goods  were  not 
according  to  sample,  and  therefore  the  plaintiffs  are  entitled  to  retain  their 
verdict  for  damages  in  respect  of  deliveries  made  after  the  formation  of  the 
new  firm. 

WiLLES,  J. — I  am  of  the  same  opinion.  Between  the  old  firm  and  the 
defendants  there  was  a  contract  in  wrilong  contained  in  certain  letters.  So 
soon  as  goods  were  delivered  in  pursuance  of  the  contract  the  operation  of 
the  Statute  of  Frauds  was  excluded,  and  the  letters  became  distinct  evidence 
that  the  goods  were  purchased  according  to  sample.  Then  came  a  change 
in  the  firm.  If  the  firm  had  had  a  corporate  capacity,  it  would  have  been 
able  to  sue  both  in  respect  of  the  old  and  new  transactions.  But  there  is 
a  rule  of  law  preventing  the  assignment  of  ckoses  in  action,  and  precluding 
us  from  dealing  with  the  matter  as  if  the  firms  were  identical.  Therefore 
the  new  firm  cannot  recover  damages  in  respect  of  the  goods  supplied  before 
the  Ist  January,  1865.    But  for  goods  supplied  after  that  date  there  is  no 
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difficulty  with  ike  case,  as  that  of  the  new  firm  entitled  to  recover  in  respect 
of  a  new  contract  entered  into  with  them.  The  transactions  must  be  taken 
to  have  been  of  a  similar  character  to  the  previous  transactions,  the  letters 
which  passed  in  November  showing  the  terms  of  the  contract,  and  the  Statute 
of  Frauds  being  excluded  by  the  part  delivery. 

Byleb  and  Esatinq,  JJ.,  concurred. 

Rule  refused,  provided  the  plaintiffs  agreed  to  a 
reduction  of  the  damages;  otherwise  rule  absolute. 


[PROBATE.] 

Nov.  3,  4,  1865. 

EDMONDS  V.  LEWER. 

13  L.  T.  248;  11  Jur.  N.S.  911. 

Practice — Will — Custody  of — Rule  of  the  Prerogative  Court — Testatrix 
and  atiesiing  witnesses — Marks-people — Costs. 

Will. — Where  a  party  opposing  a  will  has  given  notice  that  he  merely 
insists  upon  the  will  being  proved  in  solemn  form  of  law,  and  only  intends 
to  cross-examine  the  witnesses  produced  in  support  of  it,  he  may  on  the  eve 
of  the  trial  recall  such  notice,  arid  substitute  another  expressive  of  his  intention 
to  produce,  if  necessary,  witnesses  on  the  trial  of  the  cause.  But,  in  such 
events  the  hearing  will  be  adjourned  if  the  party  propounding  the  will  desire  it. 

The  testatrix  and  attesting  witnesses  were  all  three  marks-people,  and  the 
will  after  execution  was  handed  by  the  testatrix  to  the  plaintiff,  who  retained 
the  custody  of  it.  He  was  executor  and  principal  legatee,  and  he  propounded 
the  will  three  years  after  her  death. 

The  Court  not  being  satisfied  with  the  proof,  refused  probate,  but  declined 
to  condemn  the  plaintiff  in  costs,  notwithstanding  grave  circumstances  of 
suspicion  with  which  the  case  was  surrounded. 

This  was  a  suit  to  establish  the  validity  of  a  paper  writing,  dated 
11th  April,  1654,  as  the  will  of  Louisa  Edwards,  widow. 

Dr.  Twiss,  Q.C.  (with  him  Clarhson),  for  the  plaintiff,  the  executor  and 
principal  legatee. 

Dr.  Tristram,  for  the  defendant,  niece  and  next  of  kin  of  the  testatrix. 

The  defendant  gave  notice,  in  the  progress  of  the  suit,  that  she  merely 
insisted  upon  the  will  being  proved  in  solemn  form  of  law,  and  only  intended 
to  cross-examine  the  witnesses  produced  in  support  of  it.  On  the  31st  October 
the  cause  standing  in  the  list  for  trial  on  the  3rd  November,  the  second  day 
in  term,  but  the  first  of  the  sitting  of  the  court,  she  withdrew  the  same, 
and  gave  a  second  notice  that  she  would,  if  necessary,  produce  witnesses  on 
the  trial  of  the  cause.  The  Judge  Ordinary  ruled  that  she  was  not  entitled 
to  do  so  if  it  put  the  plaintiff  to  any  detriment,  and  that  be  would,  in 
oonsequenoe,  if  the  plaintiff  desired  it,  allow  further  time  for  the  trial.  The 
plaintiff  elected  to  proceed. 

The  testatrix,  Louisa  Edwards,  a  widow,  made  the  acquaintance  of  the 
plaintiff  in  Hhe  lifetime  of  her  husband,  and  continued  it  after  his  death. 
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She  occupied  a  room  adjoining  his  in  the  house  in  which  he  lodged,  and, 
as  he  alleged,  she  being  then  unwell  requested  him,  in  the  month  of  January, 
1854,  to  make  a  will  for  her.  He  did  so.  The  will  appointed  him  executor, 
and  also  gave  him  the  bulk  of  the  property,  which  was  estimated  at  between 
800L  and  400Z.  The  testatrix,  who  was  unable  to  write,  made  her  signature 
by  three  marks.  Five  or  six  hours  afterwards,  a  person  of  the  name  of 
Charles  Tubbe,  who  described  himself  as  a  soldier  in  the  second  battalion  of 
the  Coldstream  Guards,  but  who  at  the  time  was  not  in  uniform,  was  called 
in  at  the  instance  of  testatrix,  who  sent  a  messenger  for  him,  and  he  attested 
the  will  also  by  mark.  The  testatrix  kept  the  will.  The  plaintiff  shortly 
afterwards  joined  H.M.  ship  Miranda  as  one  of  the  carpenter's  crew.  The 
testatrix  visited  him  at  Sheemeas  while  the  ship  was  in  dock,  and  having 
learned  in  the  interval  that  the  will  had  not  been  properly  executed,  took 
the  opportunity,  on  the  11th  April,  1854,  to  cure  tiie  defect  by  acknowledging 
her  signature  in  the  presence  of  two  witnesses  who  subscribed  their  marl^ 
in  attestation  of  it.  She  then  delivered  the  will  to  the  plaintiff,  who  shortly 
afterwards  sailed  for  the  Crimea,  and  he  retained  the  custody  of  it  (keeping 
it,  as  he  alleged,  in  his  pocket  all  the  while)  until  his  retium  to  England  in 
1858,  when  he  endeavoured  to  obtain  probate  of  it.  The  attesting  witnesses 
were  then  both  dead,  one  having  been  shot  in  the  White  Sea  in  July,  1854, 
and  the  other  having  died  of  fever  in  July,  1855.  The  testatrix  died  in 
January,  1855.  The  intelligence  reached  the  plaintiff  through  an  advertise- 
ment in  the  newspapers,  which  was  inserted  for  the  purpose  of  ascertaining 
whether  she  had  left  a  will,  and  he  thereupon  sent  home  a  copy  of  it  from 
Malta. 

In  support  of  the  will  the  plaintiff,  whose  evidence  was  to  the  effect 
above  stated,  called  three  witnesses.  One,  who  had  been  master-at-arms  on 
board  the  Miranda,  stated  that  he  was  present  in  the  dockyard  loft  when  the 
will  was  executed  (according  to  the  plaintiff's  affidavit,  the  only  persons 
present  were  the  attesting  witnesses  and  himself);  that  the  plaintiff  showed 
it  to  him  while  the  ink  was  wet  on  the  paper,  and  that  he  subsequently  saw 
it  with  him  at  Malta.  The  second,  a  legatee  in  the  will  for  the  sum  of  51., 
declared  that  he  heard  the  testatrix  say  that  Edmonds  (the  plaintiff)  would 
have  the  management  of  her  affairs  after  her  death,  and  that  none  of  her 
relations  should  have  her  property;  and  the  third,  the  father  of  the  last 
witness,  recollected  having  written  a  letter  for  the  testatrix  to  Sheerness,  and 
having  heard  her  say  that  she  had  been  at  Sheerness ;  but  he  specified  no 
time.  This  was  the  only  evidence  offered  to  establish  the  identity  of  the 
testatrix  with  the  woman  who  executed  the  will  at  Sheerness.  The  little  girl, 
the  messenger  who  was  sent  to  fetch  Charles  Tubbs,  and  who  was  named 
for  a  small  legacy  in  the  will,  is  now  dead,  but  the  only  evidence  of  the  fact 
was  the  statement  of  the  plaintiff.  On  the  other  hand  it  was  proved,  on  the 
part  of  the  defendant,  that  there  was  no  such  person  as  Charles  Tubbs,  in 
1854,  in  the  second  battalion  of  the  Coldstream  Guards. 

Sir  J.  P.  Wilde. — ^There  are  some  circumstances  of  suspicion  in  this  case 
at  which  I  shall  glance,  but  I  wish  at  the  outset  to  point  out  that  the  court 
has  not  on  this  occasion  to  pronounce  an  opinion  that  this  is  a  fraud.  The 
court  is  not  bound  to  come  to  the  conclusion  whether  or  no  a  fraud  has  been 
committed.  The  property  of  this  deceased  woman  would,  by  law,  devolve 
on  her  relations,  and  the  onus  is  cast  upon  those  who  would  interfere  with 
that  devolution  of  property  by  means  of  a  will,  of  proving  to  the  satisfaction 
of  the  court  that  that  will  really  was  executed.  That  is  the  question,  and 
the  only  question,  which  is  before  me  to-day.  And  without,  ^erefore,  deciding 
upon  the  question,  and  without  proposing  to  come  to  any  conclusion,  aye  or 
no,  that  a  fraud  has  been  committed  in  this  case,  I  sh^l  address  myself  to 
the  more  narrow  issue,  whether  or  not  enough  has  been  laid  before  the  court 
to  warrant  it  in  saying  that  this  paper  was  the  duly  executed  will  of  Louisa 
Edwards.    Now,  it  is  a  will  written  from  first  to  last  in  the  handwriting  of 
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the  man  who  takes,  subject  to  some  small  legacies,  the  whole  of  her  property. 
It  was  carried  about  by  him,  according  to  nis  own  account,  for  four  years 
in  his  pocket.  The  woman  died  in  1855,  and  it  is  now  propounded  in  1865. 
It  is  true  that  it  contains  the  marks  of  three  witnesses ;  but  all  the  witnesses, 
as  well  as  the  testatrix,  are  supposed  to  have  been  marks-people,  and,  as  I 
said  before,  we  have  no  writing  upon  it,  except  that  of  the  person  who  is  to 
take  the  benefit.  That  is  a  matter  alone  which  ought  to  make  the  court 
extremely  wary  and  cautious  how  it  allows  probate.  There  was  a  rule  in  the 
Prerogative  Court  which,  like  most  of  the  rules  that  governed  the  proceedings 
of  that  cotuii,  was  founded  in  excellent  good  sense,  and  that  was,  that  the 
custody  of  a  will  was  a  most  material  matter  for  consideration;  and  when  a 
will  did  not  come  from  the  proper  custody,  either  of  the  deceased  or  his  agent, 
the  court  was  most  unwilling  to  grant  probate,  even  where  there  was  the 
circumstance  that  the  testator's  handwriting  might  be  proved  by  competent 
witnesses.  I  think  they  went  too  far  to  say  that  a  will  not  coming  from 
proper  custody,  or  from  satisfactory  custody,  should  not  be  admitted  to 
probate,  even  though  the  handwriting  were  proved,  unless  there  appeared 
adminicular  circumstances  that  would  eke  it  out.  What  custody  does  this 
will  come  from?  From  the  pocket  of  the  man  who  is  benefited  chiefly  by  it. 
Therefore  it  becomes  the  court  to  be  wary.  What  is  the  proof  of  execution? 
When  this  will  was  first  propounded  in  1858,  an  afiidavit  was  made  by  the 
plaintiff  intending  to  show  that  Charles  Tubbs  had  been  present  at  the  time 
when  the  testatrix  put  her  mark  on  the  paper.  That  was  a  positive  oath, 
not  made  in  a  hurry,  but  made  three  years  after  the  woman's  death,  and 
made  for  the  purpose  of  obtaining  probate  of  this  will,  though  I  quite  agree 
that,  from  other  parts  of  the  affidavit,  it  is  quite  plain  that  the  execution 
alone  was  known  not  to  be  sufficient;  but  still  the  affidavit  was  made  at  a 
time  when  the  circumstance  must  have  been  comparatively  fresh  in  the 
recollection  of  the  plaintiff.  In  the  same  affidavit  he  states  that  the  only 
persons  present  at  the  execution  of  the  will  on  the  11th  April,  1654,  besides 
the  testatrix,  were  the  attesting  witnesses,  Hichard  Knight,  King  Marshall, 
and  himself;  and  yet,  to-day,  seven  years  after  that  was  sworn,  he  produces 
a  man  who  says  that  he  was  not  only  in  the  room  at  the  time,  but  that  the 
plaintiff  actually  came  to  him  immediately  after,  and,  while  the  ink  was  wet 
on  the  paper,  showed  him  the  execution,  and  that  Edmonds  had  asked  him 
to  get  leave  from  the  captain  to  stay  over  time  in  the  loft  in  order  that  they 
might  attest  the  will.  The  court  finds  great  difficulty  in  understanding  how, 
if  that  account  is  true,  the  plaintifi,  when  he  made  the  affidavit,  could  have 
thought  that  only  those  persons  whom  he  specified  were  present.  "That  is 
another  circumstance  of  suspicion.  Now  as  to  the  execution.  With  regard 
to  the  first  so-called  execution,  it  is  not  contended  that  the  execution  waa  a 
valid  one;  but  notwithstanding  all  these  matters  of  suspicion,  if  the  court 
could  be  satisfied  that  Mrs.  Edwards  was  at  Sheemess  at  the  time  stated, 
and  that  she  was  the  person  who  was  present  when  this  will  was  executed, 
then,  notwithstanding  these  circumstances  of  suspicion,  I  do  not  know  that 
I  should  feel  at  liberty  to  disregard  the  oath  of  the  master-at-arms.  For 
aught  I  know  he  is  a  perfectly  respectable  man,  and  I  am  daily  boimd  to 
believe  the  testimony  of  such  persons;  but  tiiere  the  evidence  all  fails.  If 
this  is  a  forgery,  nothing  would  have  been  easier  t^an  to  bring  any  woman 
from  the  town  of  Sheemess  into  the  loft,  who  might  represent  herself  as 
Mrs.  Edwards,  and  to  get  two  of  his  messmates  to  attest  her  signature.  He 
is  bound  to  show  and  to  satisfy  the  court  that  the  woman  who  professes  to 
execute  the  will  was  the  testatrix.  At  present  there  is  no  such  evidence, 
except  the  oath  of  the  plaintiff  who  has  been  contradicted  as  to  what  took 
place  on  each  of  the  two  executions.  That  cannot  be  got  over.  It  is  enough 
to  say  that  the  evidence  fails,  and  that  the  issue  is  not  made  out.  I  pass 
by  the  further  evidence  of  the  defendant,  that  there  was  no  such  person  as 
Charles  Tubbs  in  the  second  battalion  of  the  Coldstream  Guurds  at  that  time. 
One  cannot  understand  why,  if  there  was  such  a  person,  he  should  represent 
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himself  as  in  the  second  battalion  of  the  Coldstream  Guards  if  he  was  not  so, 
and  that  he  did  so  represent  himself  we  have  the  oath  of  the  plaintiff  who 
wrote  it  down.  It  is  not  so  much  upon  the  circumstances  of  suspicion  such 
as  they  are  that  the  court  refuses  probate,  as  upon  the  failure  of  that  proof 
which  the  court  is  bound  to  call  far  before  it  gives  probate  of  a  will. 

Dr.  Triairam. — And  as  to  coats? 

Sir  J.  P.  WiLDB. — I  don't  think  I  ought  to  make  any  order  as  to  costs. 
If  I  were  satisfied  conclusively,  one  way  or  the  other,  upon  the  issue,  it  mig^t 
be  otherwise,  but  as  it  is  I  do  not  think  I  ought  to  make  any  order. 

Probate  refuted. — No  order  as  to  cotit. 


[lords  justiobb.] 
Not.  6,  1865. 
Be  BULLEY'S  TRUST  ESTATE. 
13  L.  T.  264;  11  Jur.  N.S.  847. 
Will — ConatmcUon — Vesting — Remoieneas. 

Perpetuity. — The  ieetator  gave  a  fund  to  the  trustees  for  his  daughter  for 
life,  for  her  husband  for  life,  and  after  the  deaths  of  both  he  directed  that  the 
fund  should  be  paid  to  all  the  children  of  his  said  daughter  as  aoon  a»  ihey 
should  arrive  or  come  to  the  age  of  twenty-two  reapectively,  and  not  to  go  U> 
his,  her,  or  their  heirs  or  assigns,  but  that  the  ahare  of  any  child  dying  before 
twenty-two  should  go  amongst  the  others  of  them  who  might  arrive  at  that 
age;  and  if  any  child  should  die  under  twenty-two  after  the  deaths  of  his  (the 
testator's)  daughter  and  her  husband,  he  directed  that  only  the  interest  should 
be  paid  or  applied  for  his  benefit  until  he  should  have  arrived  at  the  age  of 
twenty-two.  Only  one  child  survived  both  the  parents  and  lived  to  attain 
twenty-two : — Held  (by  Knight  Bruce,  L.  J.,  upon  principle  and  authority,  and 
by  Turner,  L.  J.,  upon  the  expressions  of  the  will),  that  the  gift  was  void  for 
remotenesa,  and  that  the  fund  waa  diatributable  amongst  the  next  of  Jan. 

This  was  a  petition  of  appeal,  presented  by  George  Bidley  Haywatd, 
against  a  decision  of  Stuart,  V.C.,  upon  the  construction  of  the  will  of 
Geoi^e  BuUey,  the  testator  in  the  matter. 

By  that  instrument  the  testator  gave  the  residue  of  his  real  and  personal 
estate  to  trustees  upon  trust  to  sell,  dispose  of,  and  convert  the  same  into 
money,  and  to  invest  the  same  in  their  names,  and  to  pay  the  interest, 
dividexids,  and  annual  income  thereof  to  his  daughter  Mary,  the  wife  of 
Xeonard  Hayward.  for  life,  and  after  her  death  to  the  said  Leonard  Hayward 
ior  his  life,  and  the  will  then  contained  the  following  passage: — 

And  from  and  after  the  decease  of  my  said  daughter,  and  her  said  husband, 
my  will  is,  and  I  hereby  direct,  that  the  said  moneys  so  vested  in  the  nameB 
of  my  said  trustees,  or  the  survivor  of  them,  or  the  executor  or  administrator 
of  such  survivor,  shall  be  by  him  or  them  paid  to  all  and  every  the  surviving 
child  or  children  lawfully  begotten  on  the  body  of  my  said  daughter,  share  and 
■hare  alike,  as  soon  as  they  shall  arrive  or  come  to  the  age  of  twenty-two  years 
respectiTely,  and  not  to  go  to  his,  her,  or  their  heirs  or  assigns,  or  to  any  other 
person  or  persons  on  any  pretence  whatever ;  that  is  to  say,  the  ahare  of  each 
child  which  may  happen  to  die  after  the  death  of  the  said  Mary  Hayward 
and  Leonard  HaywaM,  and  before  it  shall  arrive  at  the  age  of  twenty-two 
years,  shall  go  amongst  the  other  child  or  children  who  may  arrive  at  the  age 
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of  twenty-two  years,  share  and  share  alike ;  and  if  any  one  or  more  of  the  said 
children  so  begotten  as  aforesaid  should  happen  to  die  under  the  age  of 
tventy-two  years  after  the  death  of  the  said  Mary  Hayward  and 
Leonud  Hayward,  then  and  in  such  case  my  will  is,  and  I  hereby  direct, 
that  only  the  interest  or  yearly  produce  of  the  share  or  shares  of  such  child 
or  children  shall  be  paid  to  him,  her,  or  them,  or  for  his,  her,  or  their  use  and 
benefit,  until  each  shall  arrive  or  come  to  the  age  of  twenty-two  years 
reqiectively. 

Mary  Hayward,  the  testator's  daughter,  died  in  April  of  the  present  year, 
having  survived  her  husband.  There  were  six  children  of  the  marriage,  but  oi 
these  one  only,  George  BuUey  Hayward,  survived  his  mother  and  Uved  to 
attain  the  age  of  twenty-two  years. 

The  original  petition  was  presented  by  a  lady  named  Anne  Bagnell,  who 
was  one  of  the  co-heiresses-at-law,  and  also  one  of  the  next  of  kin  of  the 
testator,  and  its  object  was  to  have  it  declared  that  the  gift  to  the  children 
of  Mrs.  Hayward  was  void  for  remoteness,  and  that  the  fund  representing  the 
testator's  real  and  personal  estate  was  imdisposed  of  by  the  will,  and  that  she 
was  entitled  to  a  share  thereof. 

The  learned  V.C.  was  of  that  opinion,  and  declared  accordingly,  and 
Mr.  George  Bulley  Hayward  now  appealed  against  that  decision. 

Charles  Hall  and  Dickiris,  for  the  applicant,  referred  to  Bull  v.  PntchaTd, 
I  BusB.  213;  Vawdry  v.  Qeddes,  1  Buss.  &  My.  203;  Bland  v.  WilUamt, 
3  Myl.  &  K.  411 ;  Taylor  v.  Frobiaher,  5  Be  Q.  &  Sm.  191 ;  Daviea  v.  Fisher, 
5  Beav.  201;  Taylor  v.  Bacon,  8  Sim.  100;  Hammond  v.  Maule,  1  Coll.  281; 
Re  Hart's  TruaU,  3  Be  G.  &  J.  195;  SturgeM  v.  Peargon,  4  Madd.  411; 
Jie  Baxter's  TruatB,  10  L.  T.  Rep.  N.S.  487;  Hardcastle  v.  Hardcatile, 
1  Hem.  A  M.  405;  b.c.  7  L.  T.  Bep.  N.S.  503;  Milroy  v.  MUroy,  14  Sim.  48; 
Wat$on  V.  Hayes,  5  Myl.  4  Cr.  125;  1  Jarm.  on  Wills  (8rd  ed.)  818. 

Malins,  Q.C.,  Dickinson,  and  Rudge,  for  the  respondent,  contended  that 
there  was  no  gift  to  the  children  of  Mrs.  Hayward,  except  the  gifts  contingently 
on  their  attaining  the  age  of  twenty-two  years,  and  this  was  obviously  void 
for  remoteness.    They  referred  to — 

Leake  v.  Robinson.  2  Mer.  363;  Taylor  v.  Frobisher,  5  De  G.  &  Sm.  191; 
RuMsel  V.  Buchanan,  7  Sim.  628;  Festing  v.  Allen,  10  M.  &  W.  279; 
BatsfoTd  T.  Kebbell,  3  Ves.  363;  Milroy  v.  Milroy,  14  Sim.  48;  Hart's  Trusts, 
3  De  G.  &  J.  195;  Davies  v.  Fisher  {ubi  supra),  overruled  in  effect  the  case  of 
Vawdry  v.  Qeddes  {ubi  «uprd),  but  it  was  contrary  to  all  the  other  authorities, 

Bevir  fat  the  trustees  of  the  will. 

Charlea  Hall  having  been  heard  in  reply, 

Lord  Justice  Knight  Bruce  said,  that  in  his  opinion  there  would  be  no 
reasonable  ground  for  argument  in  the  present  case,  upon  the  nature  of  the 
bequest  in  favour  of  the  children  of  the  testator's  daughter,  but  for  the 
provision  for  the  payment  of  the  interest  accruing  after  her  death,  so  long  as 
any  of  her  children  should  continue  under  the  age  of  twenty-two,  of  the  share 
or  shares  of  the  child  or  children  so  circumstanced.  If  that  provision  were 
absent  there  could  be  no  rational  ground  for  ihe  contention  of  the  appUcants, 
considering  the  principles  of  this  court  and  the  state  of  the  authorities.  Did 
tiiat  clause  import  any  intention  in  favour  of  a  vested  interest  of  the  capital  or 
any  part  of  it?  In  his  opinion,  it  did  not.  The  clause  was,  he  thought, 
inserted  merely  for  the  sake  of  greater  caution ;  but  the  only  intention  as  to 
Testing  that  it  expressed  was  that  nothing  should  vest  under  twenty-two,  and 
the  will  must  for  the  present  purpose  be  read  and  conslaiied  as  if  that 
provision  were  not  contained  in  it  at  all.  A  great  number  of  authOTities  had 
been  cited  upon  each  side;  and  although  he  did  not  complain  of  this,  he 
thought  that  two  of  them  were  sufficient  to  decide  this  case,  he  meant  the 
cases  of  Leake  v.  Robinson  and  Vawdry  v.  Qeddes.  Having  regard  to  these, 
and  be  repeated  to  principle  also,  it  must  be  decided  that  there  was  no  vesting 
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of  the  capital  at  all,  and  that  the  whole  of  the  gifts  contained  in  the  will 
subsequent  to  the  life-estates  to  Mrs.  Hayward  and  her  husband  were  void, 
for  remoteness.  The  decision  of  the  V.C.  was  perfectly  correct,  and  it  would 
be  oonfirmed  by  their  Lordi^ips. 

Lord  Justice  Turner  said  that  he  was  of  the  same  opinion.  He  thought 
that  the  case  might  well  be  disposed  of  upon  its  own  circumstances  and  the 
expressions  which  the  will  itself  contained.  After  considering  the  phraseology 
of  the  will,  his  Lordship  added  that  he  did  not  say  that  the  case  of  Batsford  v. 
Kehbell  was  absolutely  decisive  of  the  present  appeal,  but  it  had  certainly  a 
very  important  bearing  upon  it.  He,  however,  preferred  to  rest  his  decision 
upon  the  language  of  we  particular  will. 

Molina,  Q.C.,  said  that  his  client  had  not  only  no  desire  to  have  the  appeal 
dismissed  with  costs,  but  he  was  ready  to  allow  the  costs  of  all  parties  to  come 
out  of  the  estate. 


ProduGtion  of  documents  by  aolicitor — Solicitor  and  client — Documenta  of 
deceased  client — Draft  of  a  proposed  biU  settled  by  couMel. 

BiBOovBBY. — Where  a  bill  was  filed,  charging  a  solicitor  with  fraud,  and 
where  a  deceased  client,  of  whom  there  was  no  legal  personal  representative 
before  the  court,  was  also  included  in  the  charge : — Held,  on  o  motion  for  ike 
production  of  documents,  that  all  those  bearing  on  the  tTonsaotion,  ivheiker 
belonging  to  the  solicitor  or  hia  client,  muat  be  produced. 

On  a  motion  for  the  production  of  documents : — Held,  that  a  draft  of  a 
proposed  bill  in  Chancery,  settled  by  counsel,  was  a  privileged  communication. 

This  was  a  motion  for  the  production  of  a  large  number  of  documents 
connected  with  the  above  suit. 

The  suit  itself  was  instituted  for  the  purpose  of  obtaining  a  declaration 
that  the  will  of  a  Mrs.  Catherine  Loftus  had  not  really  been  executed  by 
her,  and  that  it  ^s  fraudulent  and  void  as  against  the  parties  entiled  on  her 
death  to  the  property  purported  to  be  devised  by  it. 

The  bill  alleged  that  the  solicitor  in  whose  possession  the  documents  now 
were  was  a  party  to  the  fraud,  and  also  that  a  deceased  client,  many  of  whose 
papers  were  in  the  hands  of  the  sohcitor,  was  concerned  in  committing  it. 
Among  the  documents  which  the  plaintiff  desired  the  defendant  to  produce 
.was  a  draft  copy  of  a  proposed  bill  in  Chancery,  settled  by  coimsel. 

Everiit,  in  support  of  the  motion,  contended  that  on  a  chaise  of  fraiul  the 
professional  character  of  a  solicitor  could  not  be  set  up  as  an  argument  for  the 
non-production  of  the  documents.  There  was  no  legal  personal  representative 
of  the  deceased  client  who  could  be  brought  before  the  court,  and  he  therefore 
asked  that  the  solicitor  on  behalf  of  bis  client  might  be  ordered  to  produce  the 
docmnents  in  question.  He  referred  to  Charlton  v.  Coombes  (4  Oiff.  872).  He 
also  referred  to — 

Qooddll  V.  Little,  1  Sim.  N.S.  155.    Glynn  v.  Caulfield,  3  M.  £  O.  474. 
for  the  purpose  of  proving  that  communications  between  co-defendants  were 


EdtUs,  for  the  defendant,  submitted  that  he  could  not  produce  the 


Stuart,  V.C,  Nov.  9,  1866. 


FEAVER  V.  WILLIAMS. 


18  L.  T.  270;  11  Jur.  N.S.  902. 


not  privileged. 


CROWTHEH  V.  EVANS. 


3157 


documents  without  ueglecting  the  interests  of  his  client :  it  was  a  mere 
professioDal  difficulty  that  had  to  be  oTercome;  personally  he  had  no  objection 
whatever  to  their  production. 

FerraTs  for  other  parties. 

The  Vice  Chancellor. — As  the  bill  charges  the  solicitor  with  fraud,  and 
as,  moreover,  no  personal  representative  of  his  deceased  cHent  has  been 
brought  before  the  court,  there  must  be  an  order  for  the  production  of 
doGiunentB  generally,  whether  those  of  the  solicitor  or  of  his  deceased  client, 
which  may  in  any  way  be  calculated  to  throw  light  on  the  transaction  in 
question.  But  as  I  can  see  no  distinction  in  principle  between  a  draft  copy 
of  a  proposed  bill,  settled  by  coimsel,  and  a  counsel's  opinion,  I  shall  not  order 
that  document  to  be  produced. 


Stuart,  V.C,  Nov.  10.  1866. 

CROWTHEE  V.  EVANS. 
13  L.  T.  271;  11  Jur.  N.S.  902. 
Will — ConstTuction — Stirviving  daughter. 

Will. — Testator  by  hia  will  left  a  gift  over  to  "  evrviving  daughters  ": — 
Held,  thai  "surviving"  must  be  read  aa  "other  daughters,"  upon  which 
conatruction  the  children  of  two  deceased  daughters  enjoyed  the  benefit  of  the 
shares  of  all  the  other  daughters  who  died  subsequently  toithoui  leaving  issue. 

The  question  in  this  case,  which  arise  on  the  construction  of  a  will,  was 
as  follows : 

The  testator  directed  that  in  the  event  of  either  of  his  daughters  dying 
without  leaving  issue  at  her  decease,  then  the  share  and  interest  of  such 
daughter  should  survive  and  go  to  and  be  enjoyed  by  his  "  surviving 
daughters."  The  testator  then  went  on  to  extend  the  above  direction  to 
accruing  shares. 

There  were  five  daughters,  two  of  whom  died  leaving  issue,  the  other  three 
died  subsequently  without  leaving  issue,  and  the  question  which  now  came 
before  the  court,  on  petition,  was  as  to  whether  the  shares  of  the  three  sisters 
should  go  to  the  issue  of  the  two  who  had  died  previously  to  them. 

Bacon,  Q.C.  and  Graham  Hastings  for  the  petitioners,  the  grandchildren. 

Freeling,  on  behalf  of  the  representatives  of  those  datighters  who  died 
without  issue,  contended  that  it  was  the  intention  of  the  testator  that  the 
share  of  each  daughter  should  at  her  decease  go  to  the  surviving  daughter 
absolutely. 

Waller  appeared  for  othar  parties. 

The  Vice  Chanoellor. — I  consider  that  the  word  "  surviving  "  must  be 
read  as  "  other."  Upon  that  construction  the  whole  of  the  property  will  go 
to  the  issue  in  moieties ;  that  is,  one  moiety  to  each  family  of  grandchildren. 
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ST.  PAUL  V.  HEATH. 

13  L.  T.  271;  11  Jur.  N.S.  903. 

ThelluBaon  Act  (39  d  40  Geo.  3,  c.  98),  a.  2. — AccumulationB. 

Accumulations. — Testator  by  kia  will  give  the  income  of  a  share  to  hit 
granddaughter,  and  the  corpus,  at  her  decease,  to  her  children  on  their 
respectively  attaining  twenty -one.  By  a  codicil  he  directed,  in  an  event  which 
happened,  thai  the  gift  to  the  granddaughter  was  to  be  revoked,  the  income  to 
be  accumulated,  and  the  accumulations  to  be  "  considered  as  pari  of  the 
original  fund  from  which  the  same  arose,  and  thenceforth  to  be  added 
thereto  ": — Held,  though  more  than  tweniy-one  years  had  elapsed,  that  the 
case  did  not  fall  tiHihin  the  Thellusaon  Act,  and.  ikat  all  the  children  of  the 
granddaughter  were  entitled  during  her  life  to  have  the  accumulations  of 
income  added  to  the  corpus. 

The  question  in  this  case  had  reference  to  the  Thellusson  Act. 
The  facts  were  as  follows  : 

John  Keen  by  his  will,  dated  the  12th  November  1842,  after  certain  other 
directions  as  to  his  property,  gave  to  his  executors  a  sum  of  25,0001.  upon 
trust,  inter  alia,  to  pay  the  interest  of  one-third  part  or  share  thereof  to  his 
granddaughter  Sarah  Hebbert  during  her  life ;  and  directed  that  if  she  should 
die  leaving  lawful  issue,  her  share  should  then  go  and  belong  to  her  children, 
share  and  share  alike,  to  be  vested  on  their  respectively  attaining  the  age  of 
twenty-one  years.  The  testator  afterwards  made  a  codicil  in  which,  after 
reciting  that  his  granddaughter  was  likely  to  marry  one  David  Bichard  Jones, 
and  that  he  disapproved  of  the  proposed  match,  continued  as  follows: 

' '  If  my  said  granddaughter  shall,  either  during  my  life,  or  after  my 
decease,  intermarry  with  the  said  D.  B.  Jones,  no  part  of  the  dividends, 
interest,  and  income  of  the  fortune  I  have  provided  for  her  by  my  said  will, 
which  shall  after  my  decease  and  during  such  coverture  accrue,  shall  be  paid 
or  become  payable  to  her,  but  the  same  shall  from  time  to  time  be  laid  out  by 
the  trustees  in  the  purchase  of  Bank  Three  per  Cent.  Consolidated  Annuities, 
and  be  accumulated  during  the  whole  continuance  of  such  coverture,  and  all 
the  investments  and  accumulations  which  shall  be  so  made  shall  be  deemed 
and  considered  as  part  of  the  original  fund  from  which  the  same  arose,  and 
thenceforth  be  added  thereto  and  go  as  part  thereof." 

On  the  9tb  May,  1843,  and  in  the  lifetime  of  the  testator,  Sarah  Hebbert 
married  D.  B.  Jones,  who  subsequently  changed  his  name  from  Jones  to 
St.  Paul. 

The  testator  died  on  the  7th  October,  1843;  and  on  the  7th  October,  1864, 
twenty-one  yeara  from  the  death  of  the  testator  had  expired,  and  it  then 
became  a  matter  of  some  doubt  to  the  parties  interested  whether  the 
accumulations  directed  by  the  above  codicil  ought  to  be  continued  for 
the  benefit  of  the  children  of  Mrs.  St.  Paul,  and  if  not,  who  was  entitled  to 
the  income  of  the  legacy  since  that  date. 

This  bill  was  consequently  filed  by  the  children  of  Mrs.  St,  Paul,  praying 
that  the  trusts  of  the  will  and  codicil,  so  far  as  they  related  to  the  legacy  and 
provisions  made  for  the  benefit  of  Mrs.  St.  Paul  and  her  children,  might  be 
carried  into  execution  under  the  direction  of  the  court;  that  the  righte  and 
interests  of  all  parties  might  be  declared,  and  that  the  costs  might  be  provided 
for  out  of  the  corpus,  and  be  apportioned  rateably  among  the  respective  shares. 

Osborne,  Q.C.  and  Kay,  for  the  plaintiffs  contended  that  the  gift,  by 
being  portions  to  the  legatees,  came  within  the  exception  in  the  2nd  section  of 
the  Thellusson  Act  {39  &  40  Geo.  3,  c.  98) ;  the  trusts,  therefore,  were  valid  for 
the  benefit  of  the  plaintiffs.    They  cited: — 
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MiddUion  v.  Loah,  1  Sm.  &  G.  68;  and  Barringion  v.  UddeU,  2 
De  G.  M.  <b  G.  480. 

Mdlin»,  Q.C.  and  O.  N.  CoU,  for  Mrs.  St.  Paul  and  her  husband,  admitted 
that  the  lady  could  not  take  the  dividends,  and  also  contended  that  tiiey  ought 
to  be  added  to  the  original  fund  for  the  benefit  of  the  children. 

Surrage,  for  the  residuary  legatees,  submitted  that  the  trust  for  accumula- 
tion ceased  at  the  end  of  twenty-one  years  after  the  death  of  the  testator; 
that  time  having  now  expired,  and  the  interest  of  the  children  being  suspended 
until  the  death  of  their  mother,  a  lapse  had  taken  place,  and  the  income  fell 
into  the  residue. 

The  Vice  Chancellor  said  he  considered  it  a  valid  trust,  and  that  there 
must  therefore  be  a  declaration  that  the  dividends  which  had  accrued  under 
the  codicil  were  to  be  added  to  the  original  fund,  and  that  the  trusts  were 
valid,  nothwithstanding  the  Thellusson  Act,  for  the  benefit  of  the  children  of 
Mrs.  St.  Paul. 


Wood,  V.C.  Nor.  10,  1866. 
ASIATIC  BANKING  COMPANY  v.  ANDBBSON, 
13  L.  T.  272. 
Practice — SuhBiituted  service. 

Practice. — A  solicitor,  who  had  merely  written  to  the  plaintiffs'  solicitors 
Jot  a  copy  of  the  plaintiffs'  bill  (the  defendant  living  out  of  the  jurisdiction) , 
is  not  such  an  agent  as  to  allow  suhatituied  service  to  be  ordered. 

Cotton  applied  ex  parte  that  service  of  a  copy  of  the  bill  on  a  sohcitor  in 
London,  who  had  been  engaged  for  the  defendant  in  other  matters,  and  had 
written  to  the  plaintifiFs'  solicitors  for  a  copy  of  the  bill  filed  in  this  cause,  the 
defendant  living  in  Scotland,  might  be  deemed  good  service  on  the  defendant, 
but 

The  Vice  Chancellor  declined  to  make  any  order  to  that  effect,  remarking 
that  the  solicitor  had  not  constituted  himself  such  a  general  agent  for  the 
defendant,  as  was  required  by  the  practice  of  the  court. 


Wood,  V.C,  Nov.  11,  1866. 

Re  THE  TRENT,  AXHOLME,  &o.  HAILWAT  COMPANY,  Ex  parte 
THE  VICAB  OF  WAWBY. 

18  L.  T.  273. 

CoupuLSORY  Purchase. — Lands  Clauses  Consolidation  Act^  1646 — Title  to 
land  required — Value  of  the  land. 

This  was  a  petition  by  the  Vicar  of  Wawby,  in  Yorkshire,  to  have  an  offer  of 
45Z.  for  the  sale  and  purchase  of  an  acre  of  land,  consisting  of  an  old  gravel-pit, 
which  was  nearly  surrounded  by  the  glebe  land  of  a  parish,  confirmed,  and  tiiat 
the  title  to  it  might  be  consid^ed  as  good. 
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It  appeared  that,  so  long  ago  as  1806,  an  award  had  been  made,  by  which  i( 

was  ascertained  that  the  pit  or  land  in  question,  about  one  acre  in  extent,  had 
been  found  to  belong  to  the  glebe  of  the  parish  of  Wawby,  and  the  value  of  it 
was  stated  to  be  451.,  at  which  price  the  vicar  was  disposed  to  consent  to  its 
being  taken,  if  the  court  should  approve. 

W.  FoatsT,  ior  the  petitioner. 

Streeten,  for  the  railway  company. 

The  Vice-Chancellor,  after  inspecting  a  plan  which  indicated  that  the 
land  proposed  to  be  taken  consisted  of  a  pit,  and  was  nearly  surrounded  by  other 
land  of  the  giebe  of  the  parish,  said  that,  under  the  circumstances,  he  thought 
the  title  as  shown  was  sufficient,  and  that  the  value  offered,  461.,  was  a  fair 
value,  and  made  the  order  accordingly. 


[IN  THE  queen's  BBNOH.] 

Nov.  10.  1865. 

BXJSSELL  (Clerk  to  the  Local  Board  of  Health)  c.  TEICKETT. 

13  L.  T.  280, 

Local  Board — Contract  by  deed — Surety  for  contractor — Liability  of. 

Principal  and  Surety. — By  an  indenture  made  between  a  local  board  (the 
plaintiffs)  of  the  first  part,  certain  contractors  of  the  second  part,  and  the  defen- 
dant of  the  third  part,  the  contractors  covenanted  to  do  certain  worle  upon 
the  basis  of  a  certain  specification;  and  the  defendant  covenanted  to  pay  any 
loasea  that  might  be  sustained  from  the  non-performance  of  the  worie.  The 
indenture  recited  that  the  specification  had  been  signed  by  five  members  of 
the  local  board  as  was  required  by  the  local  Act.  In  point  of  fact  the  specifica- 
tion had  never  been  signed,  although  it  had  been  acted  upon.  In  an  action 
against  the  sureties: — Held,  that  the  mere  fact  of  the  specification  not  having 
been  signed  did  not  release  the  sureties  from  their  liability. 

This  was  a  demurrer  to  pleas. 

The  declaration  stated  that,  by  an  indenture  between  the  Local  Board  oi 
Health  of  Merthyr  Tydfil  of  the  first  part,  Thomas  Evans  and  Joseph  Evani 
of  the  second  part,  and  defendant  and  G.  Kielman  of  the  third  part, 
T.  and  J.  Evans  covenanted  with  the  local  board  to  do  certain  works  according 
to  the  conditions  and  schedule  of  prices  set  forth  in  a  certain  specification.  The 
defendant  and  G.  Kielman  covenanted  that  if  Messrs.  Evans  should  not  fulfil 
their  contract  and  keep  the  conditions  of  the  said  specification,  they  would 
pay  to  the  board  such  sums  as  tbey  should  spend,  not  exceeding  2,5001.  The 
local  board  covenanted  with  Merars.  Evans  to  pay  them  10,77£^.  and  to  keep 
l^e  conditions  to  be  performed  cm  their  part.  It  tiien  averred  that  the 
Messrs.  Evans  did  not  fulfil  their  contract,  whereby  the  local  board  were  obliged 
to  expend  sums  of  money  exceeding  2,500!.  It  then  assigned  a  breach  of 
defendant's  covenant  that  neither  he  nor  G.  Kielman  had  paid  the  said  som 
of  2,5001. 

The  defendant  pleaded  three  pleas  on  equitable  grounds. 

The  fint  said  that  it  was  stated  in  the  indenture  that  the  specificaticm  was 
signed  by  five  members  of  the  local  board,  and  that  on  the  faith  thereof  tiie 
defendant  executed  the  indenture,  whereas  it  was  not  so  signed. 
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The  second  said  that  defendant  executed  the  indenture  on  the  faith  of  the 
representation  made  to  him  by  the  board  that  the  specification  had  been 
signed. 

The  third  said  that  the  defendant  executed  the  indenture  on  the  faith  of  the 
representation  that  the  specification  should  be  signed. 

These  pleas  were  demurred  to,  but  as  this  raised  the  same  question,  no 
further  notice  of  it  is  required. 

The  points  set  down  for  ai^ument  on  the  part  of  the  plaintiff  were,  that  the 
pleas  were  bad,  because  no  ground  for  equitable  relief  was  disclosed  in  either  of 
them;  because  the  statements  relied  upon  in  the  first  plea,  and  the  represent- 
ations relied  upon  in  the  second  and  thu*d  pleas  were  not  shown  to  be  either 
fraudulent  or  material,  nor  that  the  defendant,  as  surety,  had  been  in  any  way 
prejudiced,  all  the  terms  of  the  specification  on  the  part  of  the  local  board  having 
been  complied  with. 

The  points  set  down  for  argument  on  behalf  of  the  defendant  were,  that  the 
defendant's  liabihty  as  surety  for  the  Messrs.  Evans  was  discharged  by  reason 
of  their  not  having  had  the  benefit  and  protection  under  the  contracts  for  which 
the  defendant  had  stipulated,  and  on  the  faith  whereof  he  became  surety ;  also 
by  reason  of  the  non-execution  by  the  plaintiffs  of  the  specification,  and  also  by 
reason  of  the  misrepresentation  made  that  the  specification  had  been  signed. 

BeresfoTd  (with  him  Maniaiy,  Q.C.),  for  the  plaintiffs,  in  support  of  the 
demurrer. — ^The  question  is,  whether  the  fact  that  the  specification  had  not 
been  signed  does  away  with  the  defendant's  liability.  [Cooebubn,  C.J. — 
Suppose  it  had  been  signed,  how  would  the  surety  have  been  benefited?  The 
object  of  signing  the  specification,  I  take  to  be  to  bind  the  board  to  the  specifica- 
tion, to  show  that  it  was  the  basis  of  the  contract.  ]  As  to  the  ground  of 
misreprese nation.  Smith's  Prin.  of  Eq.  165,  shows  that  for  equity  to  interfere, 
the  representation  must  be  material,  fraudulent,  and  that  the  party  must  be 
damnified. 

Mellisk,  Q.C.  (with  him  Macnamara). — One  question  is,  whether  signing 
the  specification  was  not  a  condition  precedent.  By  the  local  Act,  the  indenture 
must  be  in  writing.  Now  the  indenture  recites  that  specification  had  been 
si^ed.  That  specification  governs  the  contract.  As  long  as  not  signed  it 
might  be  altered.  [Cockburn,  C.J. — No,  no.]  A  recital  in  a  deed  may  often 
be  a  condition.  [Cockburn,  C.J. — The  specification  was  fuUy  agreed  to. 
Work  was  actually  done  under  it.  How  was  defendant  damnified?]  All 
the  damage  that  I  can  speak  to  was,  that  if  obliged  to  prove  specification  he 
wcmld  be  put  to  expenses  to  make  plaintiffs  si^  it. 

By  the  Court.* 

Judgment  for  the  pUUntiffa. 


SMITH  AND  ANOTHER,  appellants,  v.  KERSHAW,  respondenis. 
(Appeal  tbom  a  County  Court  in  Re  KERSHAW  v.  OLDHAM). 

13  L.  T.  298. 

Interpleader — Trust-deed  under  section  192  of  the  Bankruptcy  Act,  1861 — 
VeiUdity  of  as  against  execuHon-ereditoT — Poaaeanon  under — Begiatration — 
Appeal  ftom  County  Court. 

B.*NKRUPTCY. — On  the  lOth  August  the  furniture  of  Oldham  in  his  dwelling- 
kouae  was  taken  in  execution  by  the  County  Court  bailiff  to  satisfy  a  verdict 
recovered  against  Oldham  by  Kershaw  in  the  County  Court  on  thai  day,  and  waa 

(1)  Cockbarn,  C.J..  Melior,  Shee.  and  Lnsh,  JJ. 
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redeemed  by  payment  of  debt  and  coaie,  and  an  inieTpUader  summont  wa9 
taken  out  to  try  the  righta  of  the  parties,  on  the  hearing  of  which  the  appeUanta 
produced  a  deed  dated  27ih  July,  being  an  aesignment  from  Oldham  to  them  of 

his  pToperty,  purporting  to  be  made  under  the  Bankruptcy  Act,  1861,  and  to 
have  been  registered  on  12th  August.  On  28th  July  appeVAnta,  by  their  agents 
took  possession  of  Oldham's  stock-in-trade  at  his  place  of  business,  distinct  and 
apart  from  his  dwelling-house ,  and  on  the  same  day  went  to  Oldham's  dwelling- 
house  and  told  him  that  they  had  come  to  take  possession,  but  would  give  him 
time  to  raise  money  to  buy  the  furniture  back,  and  then  left.  Subaequenilyf 
and  up  to  the  time  of  the  seisure  by  the  County  Court  baiUff  on  lOth  August, 
Oldham  occupied  the  dwelling-house  and  had  undisturbed  control  and  possession 
of  the  furniture  without  any  possession  or  interference  on  the  part  of  the 
appellants,  who  sold  the  $iock-in-trade  on  4th  August. 

On  a  case  stated  by  the  County  Court  judge  for  the  opinion  of  the  Executor, 
whether  the  money  in  the  County  Court  was  to  be  paid  to  the  appellants  under 
the  deed,  or  to  Kershaw  the  execution-creditor,  it  was — Held,  that  the 
appellants  were  entitled  to  judgment. 

Interpleader  case  stated  by  the  judge  of  the  Lancashire  County  Court,  at 
Bury,  under  section  118  of  9  &  10  Vict.  c.  95;  the  attorneys  on  each  side  not 
being  able  to  agree  in  stating  it. 

On  the  10th  Aug\ist,  1864,  a  verdict  was  given  in  favour  of  the  plaintiff 
Kershaw  in  the  above-named  County  Court  against  the  defendant  Oldham  for 
231.  16«.  9d.,  and  execution  issued  forthwith.  The  high  bailiff  seized  the 
furniture  in  Oldham's  dwelling-house  on  the  said  10th  August,  and  it  was 
redeemed  on  payment  of  debt  and  costs,  and  an  interpleader  summons  was  taken 
out  to  decide  the  rights  of  the  parties.  After  various  adjournments  the  inter- 
pleader came  before  me  on  the  19th  October,  1864.  The  present  appellants 
produced  a  deed  dated  the  27th  July,  1864,  being  an  assignment  of  the  property 
of  Oldham  to  them,  purporting  to  have  been  made  under  the  Bankruptcy  Act, 
1861,  and  to  have  been  registered  on  the  12th  August,  1864.  The  execution  of 
the  deed  was  proved.  Some  objections  to  the  introduction  of  the  deed  in 
evidence  were  taken  by  the  attorney  for  the  execution -creditor,  which  I  over- 
ruled. 

The  appellants,  by  Edward  Hill,  their  agent,  took  possession  of  the  stock- 
in-trade  of  Oldham  at  his  place  of  business,  quite  distinct  and  apart  from  his 
dwelling-house,  on  the  28th  July.  On  the  same  day  Hill  went  to  Oldham's 
dwelling-house,  and  told  him  that  he  was  come  to  take  possession,  but  would 
give  him  time  to  raise  the  money  to  buy  the  furniture ;  that  Hill  then  left,  and 
that  subsequently,  and  up  to  the  time  of  the  seizure  by  the  high  bailiff,  OBham 
occupied  the  house,  and  had  the  undisturbed  control  and  possession  of  the  said 
household  furniture,  without  any  possession  or  interference  on  the  part  of  <^e 
appellants.  Hill  sold  the  stock-in-trade  on  the  4th  August,  1864.  On 
the  9th  November  I  decided  that  sufficient  possession  of  the  household  furniture 
was  not  given  on  the  execution  of  the  deed,  and  I  was  also  of  opinion,  at  that 
time,  that  the  date  of  the  registration  of  the  deed,  the  12th  August,  was  an 
important  fact  in  favour  of  the  execution-creditor. 

The  question  is,  whether  the  money  now  in  the  County  Court  is  to  be  paid 
out  to  the  appellants,  or  to  the  execution-creditor? 

Appellants'  points. — ^The  judgment  of  the  court  below  is  ezrooeooB: 
1.  Because,  assuming  that  possession  of  the  household  furniture  mentioned  in 
the  case  was  not  given  on  the  execution  of  the  deed  dated  27th  July,  1864, 
such  circumstances  would  not  avoid  the  deed,  or  prevent  the  property  in  tite 
goods  thereby  assigned  from  passing  to  the  appellants.  2.  Because,  inasmuch 
as  it  does  not  appear,  and  is  not  found  as  a  fact  by  the  court  below,  that  the 
said  deed  was  fraudulent,  the  said  furniture  passed  to  the  claimants  and 
appellants.  3.  Because  non-compliance  with  the  7th  condition  of  section  192 
of  the  Bankruptcy  Act,  1861,  did  not  prevent  the  deed  from  passing  the  property 
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in  the  furniture  to  the  olaimants,  but  only  disabled  the  debtor  from  uBing  such 
deed  as  a  defence  to  the  claim  of  his  creditors.  4.  Because,  for  the  reasons 
aforesaid,  judgment  in  the  court  below  ought  to  have  been  given  in  the 
appellants'  favour. 

Bespondent's  points. — 1.  That  the  deed  of  27th  July,  1864,  was  invalid  and 
inoperattTO,  because  the  provision  of  l^e  Bankruptcy  Act,  1881,  requiring 
pMsession  of  the  property  comprised  in  such  deed  to  be  given  up  immediately 
on  the  execution  thereof  was  not  complied  with.  2.  That  the  judgment-debtor's 
property  was  not  protected  from  the  execution  issued  by  respondents,  because 
at  the  time  of  such  execution  the  said  deed  of  27th  July,  1864,  had  not  been 
filed  and  registered.  3.  That  the  said  deed  was  executed  for  the  purpose  of 
delaying  and  hindering  creditors  and  was  therefore  fraudulent  and  void.  4.  That 
there  was  evidence  that  the  deed  was  fraudulent  and  that  the  learned  judge  of 
the  County  Court  was  justified  in  deciding  against  the  claim  of  the  appellants 
upon  such  evidence.  5.  That  it  appears,  from  the  facts  stated  by  the  leamed 
judge  of  the  County  Court,  that  the  said  deed  was  invalid  and  that  the  property 
in  the  chattels  and  effects  comprised  in  it  did  not  pass  to  the  appellants. 
6.  That  the  decision  of  the  judge  of  the  County  Court  was  a  decision  upon  facts, 
or  upon  a  mixture  of  law  and  fact,  and  that  therefore  no  appeal  lies  against 
such  decision.  7.  That  no  appeal  lies  against  the  decision  of  a  judge  of  a 
County  Court  in  an  interpleader. 

Gray,  Q.C.,  for  the  appellants. — ^The  appellants,  who  were  the  claimants 
in  the  interpleader,  were  entitled  to  the  money.  The  point  was  this :  a  deed  for 
benefit  of  creditors  under  the  Bankruptcy  Act,  1861,  had  been  executed  by  the 
plaintiff,  the  execution -debtor,  under  which  it  was  necessary,  according  to 
the  requirements  of  that  Act,  that  possession  of  the  property  comprised  in 
such  deed  should  be  given  to  the  assignees  (the  appellants),  and  the  County 
Court  judge  decided  that,  because  possession  was  not  given,  therefore  the 
property  in  the  goods  did  not  pass.  The  question,  therefore,  was,  whether 
the  plaintiff  (the  execution-creditor)  or  the  appellanta  (the  claimants)  were 
entitled  to  the  property.  The  case  was  decided  by  Symons  and  another  v. 
George  and  another,  in  error  (13  L.  T.  Rep.  N.S.  190;  3  H.  &  C.  68;  34  L.  J. 
187  Ex.),  in  which  the  Court  of  Exchequer  Chamber  affirmed  the  decision  of 
this  court.  [Bramwell,  B. — What  question  arises  here?  The  notion  generally 
entertained  about  the  operation  of  the  7th  clause  of  the  192nd  section  of  the 
Bankruptcy  Act,  1861,  is,  1  think,  a  mistake.]    (He  was  stopped.) 

Holker,  for  the  respondent,  would  not  contend,  after  Symons  v.  Oeorge,  in 
error,  that,  although  tbp  statutory  requirements  were  not  complied  with,  there- 
fore the  deed  was  not  good  at  common  law;  but  he  contended  the  judge  was 
warranted  in  coming  to  the  conclusion  that  the  deed  was  not  good.  The  deed 
here  was  in  the  form  given  In  schedule  D.  to  the  Bankruptcy  Act,  1861,  for  the 
benefit  of  creditors,  but  it  did  not  appear  that  it  was  executed  by  any  one  but 
the  debtor.  It  might  be  said,  it  was  not  a  deed  to  defeat  creditors,  as  it  was  for 
their  benefit,  but  a  man  with  two  or  three  creditors  only  might  execute  such  a 
deed,  and  be  left  in  possession,  and  so  get  fresh  credit  from  others.  [Pigott,  B. 
— That  is  for  a  jury.]  Just  so,  and  the  County  Court  judge  having  found  as  a 
fact  that  the  deed  was  void  within  the  statute  of  Eliz.,  this  court  could  not 
review  his  decision  on  a  matter  of  fact.  But  there  was  a  point  behind  this, 
namely,  that  there  was  no  appeal  here.  Appeal  in  County  Court  cases  was  given 
by  section  14  of  13  &  14  Vict.  c.  61.  To  ascertain  what  cases  came  within  that, 
it  was  necessary  to  refer  to  the  original  Act,  9  &  10  Vict.  c.  95,  by  the  58th  section 
of  which  the  jurisdiction  of  the  court  was  defined.  By  section  118  of  the 
9  A  10  Vict,  interpleader  was  given,  and  no  doubt  the  jurisdiction  of  the  court 
was  increased  by  the  subsequent  Act  of  13  &  14  Vict,  and  by  section  2  of  ihe 
latter  Act,  that  Act  and  9  £  10  Vict,  were  to  be  read  as  if  incorporated  in  one 
Act.  In  giving  appeal  the  Legislature  contemplated  cases  where  the  amount 
was  settled,  but  in  interpleader  there  was  nothing  to  show  the  value  of  the 
goods ;  the  claimant  had  not  to  state  the  value  and  the  judge  had  not  to  decide 
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it.  [PiGOTT,  B.  referred  to  Pollock's  County  Court  Practice,  where,  in  a 
mai^inal  note  referring  to  section  68  of  10  <&  20  Vict. ,  he  says  there  is  a  power 
of  appeal  in  cases  of  interpleader.  ]  There  was,  however,  ample  evidence  to 
support  the  judge's  decision,  and  the  reasons  stated  for  his  decision  were 
immaterial.  [Brahwell.  B. — ^The  goods  cannot  be  taken  by  the  ezeoution- 
creditor  unless  the  deed  be  a  bad  deed  at  common  law.  Now  here  there  ig  no 
evidence  to  show  ih&t  the  deed  is  bad  at  oommon  law.  ] 

By  tiie  Codrt  (Pollock,  G.B.,  Bramwell,  Channell,  and  Pigott,  BB.) 

Judgment  for  the  appellants  with  coBtt. 


[PROBATE.] 

Nov.  7,  1865. 
In  the  goods  of  T.  KELLT  {deceased), 
13  L.  T.  808. 

Will  lost  or  mislaid — Neglect  of  executor  and  parties  interested  to  obiotN 
probate — Parol  evidence  of  substance — Practice. 

Will. — The  Court  is  always  reluctant  to  grant  probate  of  a  document  not 
before  it,  and  ii  will  not,  as  a  rule,  grant  probate  of  such  document  on  motion. 

The  testator  duly  executed  a  will,  for  which  he  had  given  instructions  some 
time  previously  to  his  death,  and  after  the  funeral  it  was  read  in  the  presence 
of  the  parties  interested.  The  executor  neglected  to  prove,  and  no  steps  were 
taken  to  compel  him  to  obtain  probate.  Some  years  afterwards,  the  testator 
having  died  in  1859,  it  was  deemed  advisable  to  obtain  probate,  but  the  will  then 
could  not  be  found. 

Dr.  Pritchard  was  now  proceeding  to  move  for  probate  on  affidavits,  whffl 

Sir  J.  P.  Wilde  (interrupting). — The  testator  died  in  1859,  and  because  the 
parties  did  not  think  it  worth  while  to  prove  his  will,  tHey  purposely  abstained 
from  coming  to  probate.  I  have  frequently  refused  probate  under  such 
circumstances. 

Dr.  Pritchard. — The  party  whcse  conduct  has  occasioned  it  is  the  party 
who  will  not  suffer  by  yoiu-  Lordship's  order.  The  executor  who  had  charge  <ME 
the  will  is  the  person  who  should  have  proved. 

Sir  J.  P.  Wilde. — Those  who  were  interested  in  the  will  had  the  means  of 
making  him  prove  it.  They  did  not  choose  to  do  that,  and  it  remained  unoared 
for. 

Dr.  Pritchard. — ^There  was  no  necessity  for  the  will  being  proved  at  that 
time. 

Sir  J.  P.  W^iLDE. — The  court  is  always  reluctant  to  grant  probate  without 
the  document  being  before  it ;  and  it  certainly  will  not  do  so  on  motion.  Toa 
must  propound  the  will. 
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Stdabt,  V.C,  Nov.  17,  1866. 

COOPER  V.  WELLS. 

18  L.  T.  819;  11  Jur.  N.S.  923. 

Will — iContiruction — Married  woman — Separate  use. 

Husband  and  Wife. — Qift  to  a  married  tooman  vntk  a  direction  that, 
notwithstanding  coverture,  her  receipt  thall  be  a  sufficient  discharge: — Held, 
to  be  a  gift  for  her  separate  use. 

This  suit  was  instituted  for  the  administration  of  the  estate  of  Isabella 
Bajner,  and  for  ascertaining  the  rights  of  all  parties  interested  in  her  residuary 
personal  estate. 

The  testatrix,  hy  her  will,  dated  the  29th  September,  1864,  after 
bequeathing  certain  pecuniary  and  specific  legacies,  gave,  devised,  and 
bequeathed  all  her  real  estate  and  the  residue  of  her  personalty  unto  and 
equally  between  Elizabeth  Furby  and  Sarah  Kayner,  their  heirs,  executors, 
administrators,  and  assigns,  as  tenants  in  common,  subject  to  certain  payments 
therein  mentioned.  And  the  testatrix  directed  that  the  receipt  or  receipts 
in  writing  of  such  of  her  legatees  as  should  be  married  women  should  be  good 
and  sufficient  discharges  for  so  much  money  as  in  such  receipt  or  receipts  was 
expressed  to  be  received  by  them,  notwithstanding  coverture. 

The  testatrix  died  in  October,  1864. 

The  question  now  to  be  decided  by  the  court  wag,  whether  Elizabeth 
Furby,  a  married  woman,  took  her  moiety  of  the  residuary  estate  tot  her 
separate  use,  or  whether  it  was  affected  by  the  trusts  of  her  marriage- 
settlement. 

Nalder,  for  the  plaintiff,  the  executor,  asked  for  the  opinion  of  the  court 
as  to  whether  that  part  of  the  will  which  directed  that  the  receipts  of  the 
legatees  should  be  sufficient  discharges,  entitled  Elizabeth  Furby  to  take  the 
property  for  her  separate  use.    He  referred  to — 

Lee  V.  Prieaux,  3  Bro.  C.C.  881. 

Q.  Williamson  appeared  for  the  defendant  Elizabeth  Furby  and  her 
husband. 

Marriott  for  other  parties  interested. 

The  Vice- Chancellor  said  he  was  of  opinion  that  Mrs.  Furby  took  that 
part  of  the  residue  of  the  personal  estate  bequeathed  to  her  for  her  separate 
use. 


Wood,  V.C,  Nov.  3,  4,  1866. 

PICKEBING  V.  THE  CAPE  TOWN  EAILWAY  AND  DOCK  COMPANY 

AND  OTHEES. 

18  L.  T.  857;  L.  B.  1  Eq.  84:  reversed,  18  L.  T.  570  (L.C.). 

Award — Arbitration — Staying  proceedings — Common  Law  Procedure  Act, 
1854,  s.  11 — Jurisdiction. 

Arbitbation,  Befbrence  and  Award. — Upon  a  proper  case  made,  the 
Court  will  interfere  to  prevent  an  arbitrator,  to  whom  all  matters  in  difference 
have  been  agreed  to  be  referred,  from  making  his  award. 

An  arbitrator,  as  such,  has  no  power  to  decide  whether  a  particular 
ooniingency  referred  to  by  the  oontrad  between  the  parUes  has  onsen  or  not. 
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Where  a  party  has  interfered  toith  reference  to  some  of  the  matters 
referred,  by  appealing  to  another  tribunal — such  as  a  colonial  court — this  court 
will  not  limit  the  other  party  to  the  reference  to  the  investigation  before  the 
arbitrator,  but  allow  him  to  assert  his  legal  or  equitable  rights  as  he  may 

think  fit. 

This  was  a  motion  on  tho  part  of  the  defendants,  the  Cape  Town  Bailway 
and  Dock  Ckimpany,  that  all  further  proceedings  in  the  suit  should  be  stayed 
against  all  the  defendants,  the  Cape  Town  Bauway  and  Dock  Company  being 
willing  and  offering  to  submit  to  such  terms  or  conditions  for  proceeding  wil£ 
the  reference  to  the  matters  in  difference  between  them  and  the  plaintiff^  as 
might  be  imposed  upon  them  by  the  court. 

The  bill,  which  was  of  great  length,  consisting  of  636  paragraphs,  prayed 
(inter  alia)  to  declare  the  rights  of  the  parties  as  to  five  certain  contracts  for 
the  construction  of  the  Cape  Town  Railway  and  Docks,  and  for  accounts  to  be 
taken  under  these  contracts;  to  declare  that  the  company  was  not  entitled  to 
determine  such  contracts,  as  they  had  attempted  to  do,  by  certain  notices, 
and  that  such  notices  were  null  and  void ;  a  declaration  that  the  company  was 
liable  to  pay  to  the  plaintiff  the  full  value  of  such  works  done  by  the  company 
since  they  had  taken  them  out  of  the  hands  of  the  plantiS ;  and  various  other 
special  declarations  and  accounts  upon  the  footing  of  the  construction  to  be 
put  upon  the  several  contracts ;  that  it  might  be  declared  that  the  duties, 
powers,  Ac,  delegated  to  Mr.  Hawkshaw  as  "  standing  referee  "  under  these 
contracts  had  ceased  and  determined  on  a  given  day ;  and  that  the  company 
might  be  restrained  by  injunction  from  further  taking  or  prosecuting  any 
proceedings  to  obtain  the  award  of  such  standing  referee. 

There  was  also  a  cross-motion  of  the  plaintiff  for  the  injuncticm  as  prayed. 

The  defendants  had  not  answered  the  plaintiff's  bill. 

The  circumstances  connected  with  the  several  matters  in  difference 
between  the  parties  were  fully  set  out  in  the  bill,  but  it  may  be  sufficient  for 
the  purpose  of  this  report  to  say  that  all  matters  in  difference  were  admittedly 
agreed  to  be  referred  to  Mr.  Hawkshaw,  the  celebrated  civil  engineer,  the 
plaintiff  however  alleging  that  as  to  two  questions  in  the  cause  no  provision 
for  such  reference  was  made,  viz. :  first,  the  plaintiff's  alleged  right  to  take 
all  contracts  which  the  company  might  undertake  either  with  their  original 
capital  of  600,0001.  or  with  any  additional  capital;  and  secondly,  the  right  of 
the  plaintiff  to  have  refunded  to  him  certain  large  sums  for  calls  paid  by  him 
on  the  transfer  of  7,800  shares  standing  in  the  name  of  one  Shield,  a  share- 
holder in  the  company. 

These  two  questions  the  plaintiff  contended  the  court  had  no  power  to 
transfer  to  the  arbitrator,  which  did  not  constitute  a  case  of  accoimt  provided 
for  by  the  Common  Law  Procedure  Act,  but  a  question  of  liability  which  this 
court  alone  had  power  to  entertain. 

The  submission  to  refer  contained  in  the  contracts  had  been  made  a  rule 
of  court. 

The  agreement  to  refer  is  of  course  set  out  m  the  contracts,  but  the  exact 
terms,  which  it  will  be  seen  are  very  full  and  ample,  are  referred  to  in  the 
Vice  Chancellor's  judgment,  as  are  also  the  general  facts  in  question,  and  the 
arguments  of  counsel. 

Sir  H.  Cairns.  Q.C.,  Qiffard,  Q.C.,  and  Bedwell,  in  support  of  the  motion 
to  stay  proceedings.    They  cited — 

Maunsell  v.  Irish  Great  Western  Railway  Company,  1  Hem.  &  Mill.  176. 
Common  Law  Procedure  Act,  18S4,  s.  11.  Dimsdale  v.  Boberts<m,  2  Jo.  ft 
Lat.  58. 

Rolt,  Q.C.,  and  C.  Locock  Webb,  for  the  plaintiffs. 
Cairns,  in  reply. 

Nov.  4. — ^The  Vios  Chanoellor  said : — ^With  regard  to  the  motion  to  stay 
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proceedings,  I  am  of  opinion  that  I  can  make  no  order.  It  seems  to  me 
further,  with  reference  to  the  powers  of  Mr.  Hawkshaw  having  ceased,  that 
what  is  asked  on  the  part  of  the  defendants  cannot  possibly  be  done,  inasmuch 
as  it  appears  that  the  seizure  of  the  works  hy  the  company  has  placed  the 
matter  in  an  entirely  different  position,  and  I  think  that  nothing  ought  to  be 
done  before  the  arbitrator  until  after  the  heari^  of  the  cause.  The  seizure 
of  the  works  having  taken  place,  the  matter  is  out  of  Mr.  Hawkshaw's  hands. 
I  think  the  proper  course  would  be  not  to  make  an  order  on  the  first  motion, 
but  to  stay  proceedings  before  the  arbitrator  until  after  the  hearing.  What 
struck  me  in  the  course  of  the  case  was  this,  that  as  regards  Mr.  Hawkshaw, 
it  would  be  better  to  dismiss  him  from  the  suit.  It  seems  merely  nominal 
bringing  the  arbitrator  here.  He  does  not  appear,  and  the  sooner  he  is 
dismissed  the  better.  Now,  I  quite  agree  with  what  has  been  said  as  to  this 
being  a  totally  new  course  of  proceeding  to  interfere  with  an  arbitrate  on  the 
ground  that  he  is  about  to  assume  a  jurisdiction  which  he  has  not,  and  to 
prevent  him  from  proceeding  in  the  case.  That  is,  in  fact,  the  relief  asked 
against  Mr.  Hawkshaw.  We  have  nothing  here  in  the  nature  of  a  writ  of 
prohibition  authorising  the  court  to  proceed  against  the  arbitrator,  and  the 
only  thing  that  can  be  done  in  all  these  cases,  and  in  the  jurisdiction  at  all 
with  reference  to  stopping  proceedings  before  an  arbitrator,  must  be  founded 
upon  the  contract  of  the  parties  who  are  seeking  to  set  in  force  certain  rights 
which  they  conceive  they  are  entitled  to  exercise  imder  a  deed  of  submission 
to  reference,  but  which  the  court  may  be  of  opinion  they  are  prevented  from 
exercising  from  the  course  of  conduct  which  has  been  adopted.  And  then 
there  arises  an  equity  against  them  with  regard  to  other  proceedings  at  law 
which  prevents  them,  however  they  may  be  entitled  to  assert  their  right  to 
proceed  under  a  particular  jurisdiction  beyond  the  control  of  this  court.  Now, 
as  regards  the  present  state  of  circumstances,  the  original  deed  provides,  no 
doubt,  for  Mr.  Hawkshaw  being  what  is  called  the  "  standing  referee,"  and  it 
gives  him  power  in  the  largest  terms  to  settle  all  differences  that  may  arise 
between  the  parties  under  the  original  contract.  It  is  undoubtedly  true  that 
they  are  of  a  very  full  and  complete  character,  they  being  expressed  in  these 
words:  "  All  matters  and  questions  which  according  to  this  contract  are  to  be 
determined  by  arbitration,  and  all  questions  arising  between  the  company  on 
the  one  band  and  the  contractor  on  the  other  hand  touching  the  construction, 
intent,  effect,  incidents,  consequences,  or  fulfilment  of  this  contract,  or 
touching  any  breach  or  alleged  breach  or  nonfulfilment  of  any  of  the  terms 
and  conditions  of  this  contract,  or  touching  any  damages,  costs,  or  expenses, 
by  reason  of  or  any  other  consequences  of  any  such  breach  or  nonfulfilment, 
or  alleged  breach  or  nonfulfilment,  or  otherwise,  touching  the  premises,  shall 
be  referred  to  and  determined  by  the  '  standing  referee.'  "  And  there  is  also, 
which  it  is  desirable  to  notice,  in  that  same  original  contract  a  special  clause, 
giving  further  time  to  the  contractor  in  which  to  complete  his  works,  in  the 
event  of  being  delayed  by  the  act  of  the  company,  or  by  anything  in  the  shape 
of  invasion  or  other  contingencies  which  are  pointed  out,  and  there  it  is 
especially  declared  that  the  referee  shall  be  the  person  to  decide  whether  or 
not  there  has  been  a  default  on  the  part  of  the  company  (as  regards  the 
contractor)  in  furnishing  land,  or  any  other  default  on  their  part,  or  whether 
there  has  been  any  other  reason  with  respect  to  which  he  would  be  entitled 
to  demand  an  extension  of  time.  There  is  not  contained  in  the  contract  that 
which  one  often  finds  (it  is,  however,  in  the  supplemental  contract),  any  power 
for  the  company,  in  the  event  of  the  contractor  not  proceeding  in  the  manner 
they  desire,  to  seize  the  works  themselves  and  proceed  to  complete  them  at 
the  expense  of  the  contractor.  Then,  after  that,  there  comes  what  is  called 
the  supplemental  contract.  I  pass  over  the  intermediate  contract  with 
reference  to  the  particular  deviation  which  is  contemplated  in  the  supple- 
mental contract.  The  second  clause  says :  "  This  c(»itract  shall  be 
.supplemental  to  the  said  recited  contract;  but,  so  far  as  any  of  the  articles 
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of  this  contract  conflict  with  any  of  those  of  the  said  recited  contract,  or  with 
any  of  the  provisions  agreed  to  by  the  documents  set  forth  in  the  said  schedule 
hereto,  the  articles  in  this  present  contract  shall  prevail,"  Now,  the  second 
contract  has  a  recital  which  states  that  that  arose  from  a  certain  correspon- 
dence which  had  taken  place  between  the  agents  of  the  several  parties  to  the 
original  contract,  and  which  was  intended  to  be  embodied  in  this  contract. 
That  correspondence  is  set  forth  in  the  schedule,  with  a  proviso  that,  if  there 
is  any  discrepancy  between  the  correspondence  and  the  agreement  which  was 
intended  to  carry  it  into  effect,  the  words  of  the  agreement  shall  prevail. 
Now,  that  being  so,  it  is  contended  (and  I  am  not  at  present  going  to 
express  any  opinion  upon  that,  because  that  will  be  more  correctly  expressed 
at  the  hearing) — it  is  contended  that  all  the  powers  of  Mr.  Hawkshaw  with 
reference  to  the  provisions  of  the  original  contract  are  imported  into  and 
embodied  in  the  present  contract,  which  contains  a  clause  (the  seventh)  which 
introduces  that  whic^  had  not  been  introduced  before,  namely,  a  power  for 
the  company  to  seize  the  worics  and  complete  them  at  the  expense  of  the 
contractor,  in  the  contingencies  that  are  here  mentioned.  The  seventii  clause 
is  this:  "If  the  contracts  shall,  from  any  cause  not  attributable  to  any 
improper  act,  or  any  neglect  or  default  on  the  company's  part,  or  to  circum- 
stances beyond  his  control,  neglect  or  omit  to  complete  the  said  railway  and 
telegraph  as  far  as  Stettenbasch  in  the  manner  and  time  hereinbefore 
mentioned,  or  to  complete  the  contract  work  on  or  before  the  5th  October, 
1861,  or  to  obey  and  conform  to  the  written  requirement,  as  aforesaid,  of  the 
company's  engineer  for  the  time  being,  either  in  England  or  the  colony,  the 
company  shall  be  entitled,  on  giving  fourteen  days'  notice,  to  take  the  railway, 
telegraph,  and  works, ' '  and  to  proceed  with  them  and  to  compel  the  contractor 
to  pay  all  the  expenses  which  they  may  be  put  to.  And  then  it  finishes  in 
these  words:  they  are  "  to  pay  such  amount  in  respect  thereof  as  may  be 
agreed  on  or  may  be  reasonable,  and  all  such  payments  as  may  be  required 
to  be  made,  and  shall  in  fact  be  made  by  the  company  for  or  in  relation  to  the 
further  execution  and  completion  of  this  contract,  and  the  entire  fulfilment 
of  the  engagements  hereby  undertaken  by  the  contractor,  and  also  the  amount 
of  any  penalties  payable  by  the  company,  or  of  any  loss  or  damage  sustained 
by  them  by  reason  of  any  delay  or  nonfulfilment  of  the  contract  (which  last 
amount  shall  be  ascertained  and  settled  by  standing  referee)  shall  be 
deducted  by  the  company  out  of  the  money  (if  any)  remaining  in  their  hands 
unpaid,  or  in  reserve  on  the  contract  sum."  I  ought,  perhaps,  to  have  noticed 
the  fourth  clause  of  the  contract,  which  says  that  every  requirement  which 
the  engineer  of  the  colony  shall  make  shall  be  in  writing,  respecting  the 
manner  of  executing  the  amount  of  work  to  be  done,  or  the  materials  to  be 
supplied,  or  any  works,  operations,  or  things  relating  thereto,  shall  be  at  once 
complied  with  by  the  said  contractor;  he  is  at  once  to  set  to  work  to  do  it, 
and  there  is  to  be  a  reference,  if  desired,  to  Sir  Charles  Fox,  or  other  the 
coiuulting  engineer  for  the  time  being  of  the  company  in  England,  and  tbe 
said  Joseph  Bobinson,  or  in  case  of  death  or  incapacity  of  the  said  Joseph 
Robinson  or  any  other  of  the  sureties  for  the  time  being,"  and  only  in  default 
of  their  coming  to  a  conclusion  is  that  particular  point  to  be  detormined  by 
Mr.  Hawkshaw,  the  arbitrator.  Now  the  contest  before  me  on  the  part  of 
the  plaintiff  has  been  this :  in  the  first  instance,  that  the  whole  of  the 
original  contract  and  this  contract  too  provides  for  the  existence  of  the  standing' 
referee  only  until  the  time  that  the  railway  is  completed  and  open  for  public 
traffic,  because  there  is  a  clause  which  speaks  of  a  certificate  beiog  given  by 
an  engineer  as  to  its  being  completed  fts  well  as  being  open  for  public  tetffic. 
At  present  I  am  not  inclined  certainly  to  rely  upon  the  agreement  which  has 
been  adduced  before  me  to  shew  that  Mr.  Hawkshaw 's  powers  ceased  as  soon 
as  the  company  seized  the  railway  under  the  circumstances  which  I  shall 
presently  advert  to,  and  completed  it  themselves  and  opened  it  for  public 
traffic,  because,  as  at  present  advised,  it  is  not  within  the  provisions  of  the 
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assessorial  powers  of  Mr.  Hawkshaw  that  the  railway  should  be  opened, 
whether  complete  or  iaoomplete  for  the  safety  of  the  public.  It  does  not  to 
my  mind  appear  that  the  powers  of  Mr.  Hawkshaw  ceased  until  the  entire 
completion  of  the  contract.  What  I  do  proceed  upon  is  this :  in  the  first 
place,  I  have  very  grave  doubts  indeed  whether  they  ever  extend  to  this 
particular  contingency  which  has  happened;  but  if  they  do  so  extend,  I  am 
cleaily  of  opmion  that  they  have  been  waived,  and,  having  been  waived,  it  is 
impossible  for  the  defendants  now  to  assert  that  jurisdiction  <m  the  part  of 
Mr,  Hawkshaw  in  contradistinction  of  the  ordinary  tribunals  of  the  country, 
before  which  the  plaintiff  has  sought  to  be  relieved,  because  upon  this  seventh 
clause  it  appears  to  me  that,  although  Mr.  Hawkshaw  was  appointed  the 
referee  under  the  contract  as  it  at  first  existed,  there  was  no  power  for  the 
company  brevi  manu  to  determine  the  engagement,  and  enter  upon  and 
complete  the  work.  It  is  by  no  means  clear  that,  when  the  supplemental 
agreement  is  made,  you  shall  import  into  the  second  that  this  special  clause, 
which  is  very  special  in  its  character,  is  to  give  Mr.  Hawkshaw  the  power  of 
determining  whether  or  not  the  contingency  has  happened  upon  which  the 
company  are  solely  to  be  entitled  to  enter.  This  is  a  new  power,  and  a  power 
of  a  very  grave  and  serious  character.  I  do  not  at  all  concur  in  the  argument 
which  has  been  addressed  to  me  on  the  part  of  the  defendants,  that  the 
ooatractor  was  here  seeking  favours  from  the  company,  and  obtaining  favours 
from  the  company ;  it  appears  that  the  company  obtained  very  great 
advantages  from  him.  Possibly  it  was  a  mutual  arrangement  on  both  sides, 
but  certainly  it  was  as  favourable  to  the  company  as  to  the  contractor.  But 
DOW,  with  regard  to  this  new  and  important  power,  it  seems  to  me,  to  say 
the  least  of  it,  exceedingly  questionable  whether  there  is  any  jurisdiction  in 
Mr.  Hawkshaw  with  reference  to  the  main  question,  as  to  whether  or  not  the 
contingency  has  arisen  upon  which  the  company  is  entitled  to  take  possession 
of  the  works.  That  doubt  is  strengthened  certainly  by  this  circumstance, 
^at  when  you  come  to  the  latter  part  of  the  clause,  as  to  what  payments  the 
company  are  to  receive,  the  company  are  to  be  paid  for  certain  things,  namely, 
the  money  which  they  shall  properly  expend  in  completing  the  contract ;  they 
are  to  be  paid  for  any  penalties  that  they  may  incur  with  the  Government  of 
the  Cape  of  Gkxxl  Hope  in  consequence  of  the  non-completion  of  Uie  contract^ 
and  they  are  to  be  paid  for  loss  or  damage  sustained  by  any  delay,  which  last 
amount  shall  be  ascertained  and  settled  by  the  standing  referee.  I  must  say 
I  think  it  most  extraordinary,  if  the  parties  intended  that  the  question  of 
whether  or  not  the  money  was  properly  expended  was  to  be  determined  by  the 
referee,  that  they  should  specify  three  distinct  points  in  which  the  company- 
are  to  be  reimbursed,  one  being  a  question  of  doubt  and  of  difficulty  as  much 
88  any  other,  namely,  what  was  the  amount  properly  required  by  the 
company  and  properly  expended  by  them  when  they  had  completed  the 
WQ^  which  the  oonteactor  ought  to  have  completed.  Then  they  were  to 
ascertain  the  penalties,  which  perhaps  might  be  easily  ascertained  by  the 
mere  fact  of  payment,  and  would  not  require  the  assistance  of  the  referee. 
That  is  the  second  point.  The  third  point  is,  that  they  are  to  be  recouped 
with  respect  to  the  damages,  and  for  that  the  action  of  the  referee  is  to  be 
called  m  aid.  Certainly,  if  there  ever  was  one  case  in  which  the  mention  of 
one  thing  distinct  and  clear  excluded  the  others,  it  is  in  this  case,  when  it  is 
stated  that  the  last  of  those  three  thmgs  is  to  be  ascertamed  and  settled  by 
the  referee.  Mr.  GifiEard  has  told  me  of  some  points  in  the  original  contract 
in  which  the  referee  is  specially  menfdoned  in  respect  of  particular  matters, 
although  he  has  also  a  general  power  given  to  him ;  but  it  appears  to  me  that 
that  is  a  very  different  thing  to  a  clause  which  in  the  same  breath  mentions 
three  separate  things,  and  out  of  those  one  single  thing  only  is  selected  in 
which  the  referee  is  to  exercise  his  judgment,  and  not  a  word  is  said  about 
the  other  two.  Further  than  that,  the  question  of  determining  the  con- 
sequences of  the  breach  of  contract  appears  to  me  to  be  a  different  thing  from 
E.B.  A.  [18661— VOL.  2  105 
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ascertaining  whether  or  not  the  company  have  a  right  to  say  that  the  referee 
is  to  determine  that  matter  of  fact  which  would  take  place  in  the  colony ;  and 
obviously  and  naturally  in  itself  it  would  not  be  desirable  to  be  determined  by 
Mr.  Hawkshaw  residing  here  at  a  great  distance  from  it,  namely,  whether  or 
not  such  a  breach  of  his  duty  had  taken  place  on  the  part  of  the  contractor, 
and  independently  of  any  default  on  the  part  of  the  company  as  authorising 
them  that  they  should  proceed  to  take  possession.  What  took  place  at  the 
colony  was  this :  in  the  colony  the  company  attempt  to  seize  the  work  by 
force,  and  the  contractor  resists,  and  says,  "  I  wiU  raise  the  question  with 
you;  if  I  have  been  guilty  of  any  delay  in  completing  the  works,  the  delay 
is  due  to  you;  you  have  delayed  giving  me  possession  of  the  land,  and  you 
have  caused  delays  in  various  other  ways.  I  am  not  the  person  responsible, 
and  therefore  the  seventh  clause  has  no  application."  It  came  to  be  a  matter 
of  violence,  it  appears,  between  the  two  parties;  but  it  was  soon  seen  that 
course  of  things  could  not  proceed.  They  therefore  apply  to  the  tribimal  of 
Cape  Town  to  give  them  possession,  and  the  consequence  is  that  they  obtain 
an  order  from  the  court  in  Cape  Town,  and  that  is  the  order  under  which  they 
take  possession.  It  is  stated  in  the  bill  (and  there  is  no  averment  to  the 
contrary  before  me)  and  sworn,  that  the  court  said  (and  it  appears  to  me  upon 
the  face  of  the  order  to  be  oonsistent  with  it)  that  they  were  not  prepared  to 
determine  the  question  as  to  who  was  in  the  right  or  who  was  in  the  wrong; 
but  that  somebody  must  be  put  in  possession.  Of  what  may  be  done  at  the 
hearing — ^when  we  are  determining  the  rights  as  to  whether  or  not  the  company 
were  justified  in  the  seizure — I  say  nothing.  It  is  possible  that  some  power 
and  authority  of  the  referee  may  yet  remain  with  reference  to  the  settlement 
of  the  disputed  items ;  but  it  is  quite  clear  that  this  great  and  main  question 
in  the  cause  must  be  decided  through  his  medium,  and  until  that  is  decided 
no  useful  reference  could  be  proceeded  with.  I  therefore  decline  to  make  any 
order  on  the  motion  to  stay  proceedings.  I  restrain  the  company  from 
proceeding  in  the  reference  before  Mr.  Hawkshaw  until  the  hearing  or  further 
order. 


[IN  THE  COMMON  PLEAS.] 

Nov.  22,  1865. 

EEG.  V.  THE  PATENT  EUBIKA  ANB  SANITARY  MANURE  COMPANY 

(LIMITED). 

18  L.  T.  865. 

Indictment — Change  of  venue — For  what  cauee  alone  permitted. 

Criminal  Law. — The  court  will  not  permit  the  venue  in  an  indictment  to 
be  changed  for  any  other  oattae  than  the  inability  to  obtain  a  fair  trial  in  the 
original  juriBdiction. 

Where,  therefore,  an  indictment  for  a  nuisance  was  found  against  the 
defendants  ai  the  last  assizes  for  Cheshire,  and  an  action  for  the  some 
nuisance  was  brought  against  the  defendants  in  the  Court  of  Common  Pleat, 
and  an  avplicaiion  was  then  made  to  such  Court  of  Common  Pleas  for  an 
injunction  under  section  82  of  the  Common  Law  Procedure  Act,  1854,  which 
was  discharged  upon  the  undertaking  of  the  defendants  to  consent  to  the 
indictment  being  tried  at  the  ensuing  winter  assizes  for  the  city  of  Manchester, 
the  Court  of  Queen's  Bench  refused  to  permit  the  trial  to  be  had  at  such  assizes. 

This  was  an  indictment  found  against  the  defendants  at  the  last  assizes 
for  the  coimty  of  Chester  for  a  nuisance,  and  which,  therefore,  stands  for 
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trial  at  the  next  spring  assizes  for  that  county.   An  action  had  also  been 

brought,  and  is  now  pending  against  the  said  defendants,  for  a  nuisance 
arising  out  of  the  same  facts,  and  in  that  action  the  plaintiff  applied  to  the 
Court  of  Common  Pleas,  in  which  it  was  brought,  under  the  82iid  section  of 
the  Common  Law  Procedure  Act,  1854,  for  an  injunction  against  the  defendants. 
Upon  the  argument  of  that  rule  it  was  suggested  that  the  indictment  might  be 
tried,  and  so  the  question  be  settled  at  an  earlier  period  than  the  ensuing  spring 
assizes — namely,  by  the  venue  being  altered  to  Manchester,  for  which  place 
an  assize  will  be  held  early  in  the  coming  month  of  December.  To  this  the 
defendants  assented,  and  iSxe  rule  for  an  injunction  was  accordingly  discharged 
upcai  the  undertaking  of  the  defendants  not  to  offer  any  opposition  to  the  trial 
of  the  indictment  at  Manchester.  At  the  Crown  Office,  however,  it  was  stated 
that  upon  an  indictment  no  such  change  of  venue  had  ever  been  known  or 
peraiitted ;  the  only  ground  of  change  being  inabiUty  to  obtain  a  fair  trial. 

Melntyre  thereupon  obtained  a  rule  to  enter  a  suggestion  on  record  that 
the  indictment  can  be  more  conveniently  tried  at  Mandhester  than  at  Chester, 
and  he  now  moved  to  make  that  rule  absolute,  and  contended  that,  as  the 

matter  was  a  pressing  one,  involving  the  health  of  the  neighbourhood,  and 
as  the  manufactory,  though  in  Cheshire,  was,  in  fact,  within  seven  miles  of 
Manchester,  the  court  should  permit  the  change.  [Cockburn,  C.J. — The 
master  of  the  Crown  Office  informs  the  court  that  there  is  no  instance  of  a 
change  of  venue  in  a  criminal  case  except  upon  the  ground  of  the  probabihty 
of  not  obtaining  a  fair  trial  in  the  original  jurisdiction.  ]  In  the  case  of  Clark 
V.  ike  Queen  (29  L.  J.  232,  Q.B.)  a  change  was  permitted  upon  similar 
grounds  as  the  present.  {Gockbush.  C.J. — ^That  was  a  quo  warranto  informa- 
t\oa,  which  in  reality  is  to  try  a  civil  right.]  The  principle  is  the  same. 
It  may  be  suggested  then  that  a  fair  trial  cannot  be  had  in  Cheshire.  [Quain 
said  he  was  ready  to  assent  to  that  if  it  could  be  done.]  f Cockburn,  C.J. — 
We  cannot  sanction  such  a  suggestion  unless  there  is  an  affidavit  of  the  fact.] 

Quain  appeared  for  the  defendants,  and  stated  that,  in  accordance  with  the 
undertaking  he  gave  in  the  Commcm  Fleas,  he  was  ready  to  agree  to  any 
anangement  by  which  the  indictment  might  be  speedily  tried. 

Cockburn,  C.J. — This  court  cannot  interfere  upon  the  subject.  There  is 
no  precedent  whatever  for  changing  the  venue  upon  a  suggestion  of  the  con- 
venience of  the  parties.  If  the  court  could  be  satisfied  that  by  retaining  the 
venue  a  fair  trial  could  not  be  insured,  it  might  be  otherwise.  We  should, 
mweover,  be  exceedingly  averse  to  allowing  the  indictment  to  be  tried  at  the 
ensuing  Manchester  assizes,  which  are  about  to  be  held  for  the  convenience 
of  the  inhabitants  of  that  city  alone,  and  the  holding  of  which,  as  it  is,  seriously 
inteorfereg  with  the  progress  of  business  in  London. 

Rule  dieoharged. 


KiSDERBLBY,  V.C.,  Nov.  15.  1866. 

CARROLL  V.  GRAHAM. 

18  L.  T.  391;  11  Jur.  N.S.  1012. 

Dewiarrer— BiZl  hy  reversioner  for  an  account — Undue  exercise  of  power — 
15*16  Vict.  c.  86,  a.  50. 

PowKRS. — A  htd  by  the  reversioner  stated  that  a  testator  hy  hta  toill  gave 
property  to  his  wife  for  life  with  power  to  give  to  his  child  or  children  such 
poiiion  as  she  might  think  proper;  hut  if  his  children  should  die  hefore  attaining 
twenty-one,  he  gave  the  property  to  his  brother;  that  the  widow  expecting 
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the  instant  death  of  one  of  the  childrent  which  ihortly  afienvardg  happened^ 

affected  to  exercise  by  deed-poll  a  power  of  appointment  in  favour  of  this  child, 
reserving  to  herself  a  life-interest;  and  that  the  widow  claimed  as  next  of  kin 
of  the  child;  the  bill  prayed  that  the  deed-poll  might  be  declared  void,  and 
also  for  accounts.  Demurrer  on  the  ground  that  it  did  not  appear  that  the 
deed  was  a  fraudulent  or  ineffectual  exercise  of  the  potoer,  and  also  on  the 
ground  that  no  case  had  been  stated  to  entitle  the  plaintiff  to  discovery  or  relief 
during  the  life  of  the  tenant  for  life: — Demurrer  overruled. 

This  Buit  was  instituted  to  set  aside  a  deed-poll  made  under  the  following 

ciroumstances : 

The  testator  in  the  cause,  W.  Carroll,  after  directing  by  his  will  payment 
of  his  debts,  and  giving  a  sum  of  l.OOOL  upon  certain  trusts,  disposed  of  his 
residuary  estate  in  the  following  manner: 

"  The  residue  of  my  property  that  I  may  have  at  this  time  or  hereafter 
become  possessed  of,  whether  freehold,  leasehold,  or  personal,  I  leave  to  my 
wife  S.  E.  Carroll,  for  the  term  of  her  natural  life,  with  full  power  to  her  to 
will  or  give  at  any  time,  to  any  child  or  children  I  may  have,  such  portion 
thereof  as  she  may  think  proper  and  wish.  And  in  case  that  I  shall  not  have 
any  child  or  children,  or  if  any  that  all  such  should  die  before  attaining  the  age 
of  twenty-one  years,  then  and  in  such  case  I  bequeath  the  reversion  after  my 
wife's  death,  and  child  or  children's,  if  they  should  not  attain  the  age  of 
twenty-one  years,  to  my  brother  B.  H.  Carroll  for  his  own  use  and  benefit, 
with  as  full  power  to  let,  sell  or  otherwise  dispose  of,  as  I  have  now,  or  may 
have  at  any  time  hereafter.** 

The  testator  died  in  1851,  leaving  the  defendant,  8.  E.  Graham,  then 
S.  E.  Carroll,  his  widow,  and  three  infant  children,  one  son  and  two  daughters, 
surviving  him.  One  of  these  daughters  died  an  infant  and  unmarried  in  1853. 
The  other  daughter  also  died  an  infant  and  xmmarried  in  1863.  The  testator's 
widow  married  Mr.  Graham  in  1860. 

The  plaintiffs  were  the  trustees  and  executors  of  the  will  of  B.  H.  Carroll, 
the  testator's  brother  and  reversioner  under  his  will,  B.  H.  Carroll,  having 
died  in  1862. 

The  bill  alleged  that,  prior  to  1862,  the  infant  son  of  the  testator, 
W.  Carroll,  fell  into  a  state  of  mental  infirmity,  and*  was  placed  by 
Mr.  and  Mrs.  Graham  in  a  private  establishment  for  the  care  and  custody 
of  imbecile  persons;  that  while  there  his  bodily  health  declined,  and  he 
ultimately  became  so  ill  that  Mrs.  Graham,  at  the  time  abroad,  was  informed 
that  her  son's  death  was  then  immuient,  and  that  if  she  wished  to  see  him 
again  alive,  she  must  come  over  to  England  immediately;  that  she 
accordingly  arrived  at  the  establishment  in  question  on  the  26th  July  1863, 
and  that  she  then  became  a  constant  attendant  on  her  son  until  his  death  on 
the  Ist  August,  1863.  The  bill  further  alleged  that  the  son  was  so  dangerously 
ill  that,  throughout  the  whole  time  Mrs.  Graham  was  with  him  from  the 
period  of  her  arrival  at  the  establishment,  his  early  and  instant  death  was 
expected  by  his  medical  attendants,  and  must  also  have  been  expected  by 
Mrs.  Graham;  that  notwithstanding  these  circumstances,  Mrs.  Graham,  by  a 
deed-poll  dated  the  28th  July  1863,  and  expressed  to  be  made  in  execution 
of  the  power  given  to  her  by  the  will  of  the  testator,  attempted  or  affected  to 
give  and  appoint  unto  her  son,  his  heirs,  executors,  or  administratars  (inter 
alia),  all  the  real  estate  and  all  the  personal  estate  of  the  testator,  subject  only 
to  the  reservation  to  herself  of  a  life-interest  in  the  same.  The  bill  further 
alleged  that  Mr.  Graham,  in  right  of  his  wife  Mrs.  Graham,  and  their  infant 
children,  claimed,  as  sole  next  of  kin  of  the  testator's  infant  son,  to  be  entitled 
to  the  personal  estate  attempted  to  be  appointed  by  the  deed-poll  of  the 
28th  July,  1863.  The  bill  therefore  prayed  for  a  declaration  that  this  deed  was 
void  and  of  none  effect,  and  also  for  accounts. 

The  defendants  Mr.  and  Mrs.  Graham  demurred  to  so  much  of  the  bill  as 
is  above  stated,  on  the  ground  that  it  did  not  appear  by  the  bill  that  the  deed 
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in  question  was  a  fraudulent,  undue,  or  ineffectual  exercise  of  the  power 
therein  mentioned,  and  also  on  the  ground  that  the  plaintiffs  had  not  stated 
such  a  case  as  entitled  them  to  any  discovery  from  or  relief  against  the 
defendants,  at  all  events  during  the  life  of  Mrs.  Graham.  The  defendants 
answered  to  the  rest  of  the  bill. 

Glasse,  Q.C.  and  Bird  in  support  of  the  demurrer. — The  plaintiffs  ask  for 
a  decree  under  sect.  50  of  the  Improvement  of  Jurisdiction  of  Equity  Act 
(15  &  15  Vict.  c.  86),  but  the  tendency  of  the  decisions  has  been  to  limit  the 
operation  of  this  section.  The  result  of  the  decisions  is  that,  as  a  general  rule, 
the  court  will  not  interfere  at  the  instance  of  remaindermen  to  determine 
rights  which  have  not  come  into  possession.  The  bill  does  not  state  anything 
to  impeach  the  deed.    They  cited 

Lady  Langdale  v.  Briggs  (8  De  G.  M.  &  G.  391;  26  L.  J.  27,  Oh.; 
2  Jut.  N.S.  982).  Ferrand  v.  Wihon  (4  Hare,  344).  Fyfe  v.  Arbutknot 
(1  De  G.  &  3.  406).     Morgan's  Chancery  Acts,  3rd  edit.  207. 

Baity,  Q.C.  and  French,  for  the  plaintiffs,  were  not  called  upon. 

The  Vice  Chancellor. — I  really  do  not  feel  any  doubt  about  this  case. 
The  demurrer  is  only  to  part  of  the  bill,  viz.,  to  so  much  as  seeks  relief  in 
respect  of  the  deed-poll  of  appointment  of  the  28th  July,  1868,  and  also  to  so 
much  as  seeks  a  general  account  of  the  assets,  in  fact,  the  general  common 
account.  To  all  the  rest,  viz.,  to  the  claim  in  respect  of  the  1,0001.  legacy 
and  the  claim  in  respect  of  the  real  estate,  the  defendants  answer.  The 
grounds  upon  which  the  defendants  demur  to  these  two  portions  are  stated  as 
three,  but  may  be  considered  as  two:  one,  that  there  is  no  ground  at  all  for 
disturbing  the  deed  of  appointment,  or  for  challenging  its  validity ;  and 
supposing  that  ground  fails,  then  that  there  is  at  all  events  no  ground  for 
the  plaintiff  to  ask  assistance  of  the  court  during  the  life  of  Mrs.  Graham. 
As,  therefore,  I  am  of  opinion  that  the  demurrer  must  be  overruled,  and  as 
the  effect  of  this  will  be  that  the  cause  must  come  to  a  hearing,  of  course  I 
abstain  from  going  into  the  merits  of  the  case.  I  merely  advert  to  the  fact 
that  by  the  will  of  the  testator,  so  far  as  relates  to  the  general  personal  estate 
(I  only  touch  upon  that  at  this  moment,  desiring  to  abstain  from  going  into 
what  is  not  necessary  for  the  present  purpose,  for  fear  I  should  prejudice  any 
question),  the  residue  of  his  property,  which  includes  the  residue  of  his 
personal  estate  as  well  as  real  estate,  is  given  to  his  wife  for  her  life,  then 
there  is  a  power  to  her  "  to  give  or  wiU  at  any  time,  to  any  child  or  children 
I  may  have,  such  portion  thereof  as  she  may  think  proper  and  wish."  Then 
comes  the  clause  that  if  the  testator  should  have  no  child,  or  if  any,  that  all 
such  should  die  before  attaining  the  age  of  twenty-one  years,  then  he  gives 
the  property  to  his  brother  B.  H.  Carroll,  the  testator  of  the  present  plaintiff. 
Now  merely  looking  at  that,  the  demurrer  says,  the  plaintiff  has  no  right  to 
have  any  investigation  or  any  account  taken  of  the  personal  estate,  because 
of  the  existence  of  this  deed.  But  this  deed  is  an  appointment  under  a  power, 
and  it  does  not  appear  that  in  the  will,  quoad  the  residuary  estate,  there  is 
any  power  to  the  testator's  wife  to  appoint  it  so  as  to  override  the  gift  over 
in  the  event  of  all  the  children  dying  under  twenty-one;  and  then  when  we 
come  to  look  at  the  facts  under  which  the  appointment  is  made  (and  I  will 
only  touch  on  them  very  lightly),  we  find  they  are  these :  the  son  a  lunatic,  for 
a  considerable  time  confined  as  a  lunatic,  dangerous  to  himself  and  others,  in 
a  state  of  confinement,  being  then  in  that  desperate  state  of  illness  that  the 
medical  men  expected  his  dissolution  from  day  to  day,  and  sent  over  to 
Mrs.  Graham,  his  mother,  who  was  then  at  Homburg,  requesting  her  to  come 
over  immediately  if  she  wished  to  see  her  child  alive;  and  she,  coming  on  the 
26th,  finds  him  in  that  state  that  she  concurs  in  the  expectation  of  the  medical 
men,  who  expected  his  immediate  decease ;  she  arrives  on  the  26th ;  two  days 
afterwards,  on  the  28th,  she  exercises  the  power  of  appointment;  that  is  to  say, 
she  executes  this  deed  of  appointment,  and  then  the  boy  dies  on  the  Ist 
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August.  Now  I  will  not  do  more  than  ask  how  it  is  possible  for  me  to  hold 
(merely  confining  myself  to  the  account  of  the  general  personal  estate)  that  the 
pUintifC  will  not  be  entitled  to  some  relief  at  the  hearing.  Therefore,  on  that 
ground  alone,  without  going  more  into  the  details,  which  I  could  only  do  in 
a  manner  which  might  prejudice  the  question,  I  am  of  opinion  that  the 
demurrer  cannot  be  sustained.  Then  comes  the  question,  can  it  be  sustained 
on  the  ground  that  whatever  right  of  relief  the  plaintiff  has,  he  cannot  have 
any  as  long  as  Mrs.  Graham  lives,  on  the  ground  that  his  interest  is  rever- 
sionary, and  that  he  has  no  right  to  come  here  until  his  interest  falls  into 
possession?  Now,  looking  at  it  in  this  way,  if  there  were  no  such  deed-poll 
made  by  this  lady,  what  would  be  the  effect?  That  Mr.  Carroll,  or  his 
representative  now  that  he  is  dead,  being  reversioner  expectant  upon  the  death 
of  Mrs.  Graham,  would  be  entitled  to  come  here  and  ask  for  the  common 
accounts  of  the  personal  estate.  It  is  insisted  by  the  defendant  that  it  is  the 
deed-poll  that  takes  away  that  right;  so  the  contention  comes  really  to  this: 
"  You  have  no  right  to  come  here  to  ask  for  what  otherwise  would  be  your 
right,  because  of  this  deed-poll  existing;  and  you  have  no  right  to  come  here 
to  get  this  deed  out  of  the  way,  because  ilrs.  Graham  is  still  hving,  and 
therefore  your  interest  is  reversionary."  Of  course  I  need  not  say  that  I 
entirely  accede  to  the  doctrine  of  those  cases  cited  as  to  the  doctrine  of 
declaration,  supposing  a  will  is  made  by  which  an  interest  is  given  to  A.  for 
life,  and  a  question  arises  whether  it  is  not  given  to  B.  in  fee,  that  B.  cannot 
come  to  have  a  declaration  that  after  A.'s  death  he  is  entitled  to  the  property, 
because  the  declaration  will  not  give  him  any  immediate  right;  he  would  not 
be  able  to  exercise  any  immediate  right  by  reason  of  the  declaration  if  he  got 
it.  But  here,  if  the  plaintiff  is  right  that  the  deed-poll  ought  not  to  stand, 
his  reversionary  interest  gives  him  a  present  right  to  come  into  this  court  to 
ask  for  an  account  of  the  personal  estate.  Therefore  it  appears  to  me  that 
those  cases  really  have  no  application  to  the  present.  The  plaintiffs  vrimi 
facie  have  a  right  to  an  account,  though  their  interest  is  reversionary;  the 
remainderman  or  reversioner  of  personal  estate  has  a  right  to  come  liere  and 
ask  for  an  account  of  personal  estate,  although  the  tenant  for  life  is  living — 
that  right  they  have,  unless  they  are  deprived  of  it  by  the  deed ;  and  they  say 
the  deed  is  bad.  But,  say  the  other  side,  "  You  must  not  attack  the  deed  till 
the  death  of  Mrs.  Graham."  It  is  impossible  to  allow  this  demurrer,  and  it 
must  be  overruled. 


Stuart,  V.C,  Nov.  10,  11,  13,  1865. 

RAMSAY  V.  SHELMERDINE. 

13  L.  T.  393;  L.  R.  1  Eq.  129;  14  W.  R.  46;  11  Jur.  N.S.  903. 

Principle  applied;  In  re  Radcliffe,  1908,  51  W.  R.  409  (Ch.  D.).  Not  followed. 
In  re  Dunslon,  [1909]  E.  R.  A.;  78  L.  J.  Ch.  138;  [1909]  1  Ch.  103; 
99  L.  T.  921  (Ch.  D.). 

Will — Qift  in  equal  sharea  1o  children — Codicil — Revocation  of  share  by — 
Intestacy  as  to  share — Heritable  Scotch  estate — Conveyance  to  trusis  of  mU  of. 

Will. — Testator  by  his  will  left  all  his  property  to  trustees  in  trust  to  be 
divided  into  as  many  equal  shares  as  he  should  have  children  living  at  his 
death.  By  his  codicil  he  revoked  every  bequest  and  provision  made  by  his 
will  in  favour  of  his  daughter  E.: — Held,  that  there  was  an  intestacy  as  to  the 
share  of  E.,  and  she,  in  common  with  three  other  children  who  survived  the 
testator,  was  entitled  1o  a  fourth  part  of  the  share  thus  undisposed  of. 

At  the  time  of  his  death  the  above  testator  was  possessed  of  heritable 
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estate  in  Scotland,  which  did  not  paaa  under  his  will,  as  framed,  hut  went  io 
kis  son  as  heir-at-law.  The  son  executed  a  deed  conveying  this  estate  to  the 
trusts  of  his  father's  will,  and  died  having  previously  made  his  will: — Held, 
thai  one-fourth  of  the  Scotch  property  was  to  be  administered  under  the  will 
of  the  am,  and  three-fouriks  under  the  will  of  the  original  testator. 

This  was  an  administration  suit. 
The  facts  were  as  follows : — 

Edward  Connell  by  his  will,  dated  the  28rd  April,  1846,  devised  and 
bequeathed  all  hia  real  and  personal  estate  to  trustees,  upon  trust  for  sale,  and 
then  (inter  alia)  upon  trust  to  divide  the  same  into  as  many  equal  parts  or 
shares  as  should  be  equal  in  number  to  the  number  of  his  children  living  at  the 
time  of  his  decease,  or  bom  in  due  time  afterwards.  He  then  gave  and 
bequeathed  one  of  such  parts  or  shares  unto  each  of  his  sons  who  should 
attain  twenty-five  years  of  age,  and  directed  his  trustees  to  retain  each  of  the 
shares  of  his  daughters  who  might  be  living  at  the  time  of  his  decease,  in 
order  that  the  same  might  be  invested  for  their  separate  use.  And  after 
making  certain  provisions  for  the  maintenance  and  advancement  of  the 
beneficiaries  under  his  will,  the  testator  proceeded  to  provide  that  in  case  any 
of  his  children,  being  sons,  should  die  under  the  age  of  twenty-five  without 
leaving  issue,  or,  being  daughters,  should  die  under  the  age  of  twenty-one 
unmarried,  then  he  gave  the  share  of  the  one  so  dying,  and  the  interest 
dividends,  and  accumulations  thereof,  to  the  survivors  or  survivor  of  his 
children,  and  the  executors  and  administrators  of  such  of  them  as  might  be 
dead  leaving  lawful  issue  living. 

By  a  codicil  dated  the  28th  November,  1846,  the  testator  "  annulled, 
revoked,  and  absolutely  made  void  all  and  every  bequest  and  provision  in  his 
said  will  contained  in  favour  of  his  daughter  EUen  or  her  issue,  either  in  her 
own  right,  or  by  benefit  of  survivorship,  or  in  any  other  manner  whataoevOT."' 

The  testator  died  on  the  9th  January,  1861,  leaving  four  children,  viz., 
Edward,  Ellen  (now  Mrs.  Halstead),  Fanny  Harriett  (now  Mrs.  Orr),  and 
Margaret  Montgomerie  (now  Mrs.  Shelmerdine),  all  of  whom  had  attained  the 
age  entitling  them  respectively  to  the  property  under  the  will.  At  tho  time 
of  his  death  the  testator,  besides  being  possessed  of  considerable  personal 
property  in  this  country,  was  also  entitled  to  the  moiety  of  a  heritable  estate 
called  Park  Holme,  in  Scotland. 

Shortly  after  the  death  of  the  testator,  his  son,  Edward  Connell  the 
younger,  having  been  advised  that  the  Scotch  estate  did  not  pass  by  the  will, 
but  descended  to  him  as  heir  according  to  the  Scotch  law,  was  desirous  of 
carrying  out  the  wishes  expressed  in  his  father's  will,  and  accordingly  executed 
a  deed,  dated  1st  October,  1852,  whereby  he  conveyed  the  Scotch  estate  to  the 
trustees  of  his  father's  will,  and  upon  the  trusts  thereof. 

In  1857  Edward  Connell  the  younger  died.  By  his  will  he  gave  all  his 
interest  in  the  personal  estate,  future  as  well  as  present,  together  with  all  his 
interest  in  the  real  estate  (including  Park  Holme,  in  Scotland)  of  his  late 
father,  to  trustees,  in  trust  to  divide  the  same  into  equal  parts  or  shares,  one 
of  which  shares  he  bequeathed  to  one  Jane  Evans,  and  the  other  to  his  sister 
Ellen  (Mrs.  Halstead).  By  his  codicil,  however,  he  made  a  fresh  disposition 
of  his  property  by  giving  Mrs.  Halstead  three-fourths  instead  of  a  moiety  of 
his  property. 

It  appeared  that,  according  to  the  Scotch  law,  the  above  will  and  codicil 
were  not  executed  so  as  to  pass  the  heritable  property. 

These  proceedings  were  taken  for  the  administration  of  the  estate  of 
Edward  Connell  the  elder,  and  the  questions  which  arose  were  first,  whether 
there  was  an  intestecy  as  to  the  share  which  the  testator  by  his  codicil  had 
taken  away  from  his  daughter  Ellen;  and,  secondly,  as  to  how  the  property 
about  to  be  administered  was  effected  by  the  will  of  Edward  Connell  the 
younger  and  the  deed  of  October,  1852. 
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Matins,  Q.C.  and  Bedwell,  for  the  plaintifiFs,  argued  that  the  gift  was  to  a 
class.  The  testator  directed  that  his  property  should  be  divided  equally  among 
his  children  living  at  his  decease,  and  it  was  thus  clearly  his  intention  to 
apportion  it  into  as  many  shares  as  there  were  children  then  living;  hence,  if 
omy  one  child  had  Burvived,  that  one  would  have  taken  the  whole  benefit. 
The  present  case  was  exactly  similar,  only  stronger,  to  that  of  8kaw  v. 
McMahon  (4  Drew.  &  W.  438).  The  gift  being  thus  to  a  class  could  not  lapse  : 
{CTesswell  v.  Ckeslyn,  2  Eden,  123.)  In  that  case,  on  one  of  a  class  dying  in 
the  testator's  lifetime,  the  share  went  among  bis  survivors;  there  could  be  no 
intestacy :  — 

Humphrey  v.  Taylor  (4  Amb.  138) ;  and  Humble  v.  Shore  (7  Hare,  247). 
For  it  was  clearly  £be  intention  of  the  testator,  in  revoking  his  gift  to 
Mrs.  Halstead,  that  her  portion  should  go  to  her  brothers  and  sisters.  The 
property  was  now,  therefore,  divisible  into  thirds.  As  to  the  Scotch  property, 
it  had  been  conveyed  by  the  deed  of  Oct.  1852  to  the  trusts  of  the  testator's 
will,  and  now  formed  part  of  his  personal  estate. 

Bacon,  Q.C,  and  E.  K.  Karslake,  for  parties  in  the  same  interest  as  the 
plaintiff,  submitted  that  the  effect  of  the  will  and  codicil,  when  read  together, 
was  to  make  the  original  gift  to  Mrs.  Halstead  enure  to  the  benefit  of  the  other 
children  of  the  testator.  The  court,  if  possible,  always  struggled  against  an 
intestacy.    They  cited 

Harris  v.  Davis  (1  Col.  416);  BoulcoH  v.  Boulcott  (2  Drew.  25). 

W.  M.  James,  Q.C,  and  Prendergast,  for  Mrs.  Halstead,  contended  that 
the  deed  of  1852  must  be  regarded  as  if  the  testator  himself  had  executed  it 
at  the  time  he  made  his  will.  The  trustees,  by  the  law  of  Scotland,  stood 
seised  of  the  estate  to  the  uses  of  the  will,  and  that  was  the  same  thing,  in 
fact,  as  if  it  had  been  incorporated  into  the  will.  On  the  sale,  therefore,  of 
the  Scotch  estate,  the  effect  of  the  deed  had  been  to  vest  in  l^e  trustees  of  the 
testator's  will  a  right  to  the  proceeds  of  the  sale  so  far  as  was  necessary  for 
the  purposes  of  the  will,  and  no  further ;  there  being,  however,  a  surplus  beyond 
the  requisitions  of  the  will,  their  client,  by  virtue  of  the  wiU  and  the  deed  of 
1852,  was  entitled  to  it.    They  cited 

Ackroyd  v.  Smitkson  (1  Bro.  C.  C.  503). 

Green,  Q.C,  and  Pearson,  Craig,  Q.C,  and  Round,  and  Litile  and  Bury 
appeared  for  the  several  other  parties  interested. 

The  Vice  Ch.\ncellor. — Upon  the  question  raised  as  to  the  revocation  by 
the  codicil  in  question,  a  most  important  principle  has  been  decided  by 
Lord  St.  Leonards  in  the  case  of  Shaw  v.  McMahon  (4  Drew.  &  W.  431), 
pointing  to  the  difference  between  a  gift  to  persons  of  aliquot  parts  and  a  gift 
to  persons  as  a  class.  It  has  been  argued  that  in  the  present  case  this  is  not 
a  gift  of  certain  shares  of  property  to  individuals  named,  but  to  a  class.  It 
appears  to  me  to  be  as  distinct  and  clear  as  anything  can  be  that,  upon  the 
construction  of  this  will,  the  gift  is  not  to  a  class,  but  to  each  of  the  testator's 
children,  who  take  one-fourth  of  the  real  and  personal  estate,  given  in  sepamte 
shares,  each  child  taking  a  share  of  the  property  which  is  dealt  with  by  the 
will.  This  is  the  effect  of  the  will.  By  his  codicil  the  testator  takes  away 
from  one  of  his  children  the  share  he  had  given  by  his  will,  but  does  not  give 
it  to  any  other  person,  and  that  share,  by  what  I  conceive  to  be  the  effect  of 
the  revocation,  remains  undisposed  of.  That  being  so,  it  appears  to  me 
impossible  to  sustain  the  case  maintained  by  the  plaintiffs,  with  regard  to  the 
construction  of  the  will  and  codicil.  My  opinion  clearly  is,  that  the  share 
taken  from  Mrs.  Halstead  is  undisposed  of  by  the  codicil,  and  therefore  remains 
to  be  administered  as  a  share,  as  to  which  there  is  an  intestacy.  No  doubt,  as 
a  general  rule,  the  court  struggles  against  an  intestacy;  but  when,  as  in  the 
present  case,  it  finds  that  a  share  given  by  a  will  has  been  revoked  by  a  codicil, 
it  can  come  to  no  other  conclusion  than  that  there  is  an  intestacy  as  to  that 
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share.  The  only  difficulty  which  I  feel  in  this  case  is  as  to  the  introductory 
words  of  the  codicil;  not  whether  they  constitute  the  children  a  class  or  not, 
but  whether  they  prevent  Mrs.  Halstead  from  taking  any  part  of  that  property 
which  has  to  be  administered,  in  consequence  of  the  intestacy.  The  testatOT 
in  his  codicil  says,  that  he  revokes  the  provision  contained  in  his  will  in  favour 
of  his  daughter  (Mrs.  Halstead).  He  might  have  said  that  Mrs.  Halstead 
was  to  take  no  part  of  his  estate,  and  if  he  had  made  use  of  these  words,  then 
there  would  have  arisen  a  similar  question  to  that  which  occurred  in  the  case 
of  Leit  v.  Randall  (3  S.  &  G.).  In  that  case  I  had  occasion  to  refer  to  the  case 
of  Breton  v.  Vackel  (5  Bro.  P.  C.  51)  where  a  testator  by  a  codicil  revoked  a 
gift  made  by  his  will,  and  in  lieu  thereof  gave  the  legatee  "  a  shilling  and  no 
more."  If  the  testator  had  given  the  shilling  and  said  nothing  else,  the 
legatee  would  not  have  been  prevented  from  sharing  with  the  next  of  kin 
that  portion  of  the  property  as  to  which  there  was  an  intestacy ;  but  having  used 
the  words  "no  more,"  the  House  of  Lords  decided  that  the  addition  of  these 
words  operated  so  as  to  deprive  the  legatee  of  his  share.  In  the  present  case, 
however,  the  words  used  do  not  raise  this  question;  they  do  not  import  that 
the  legatee  is  not  to  take  any  part  of  the  estate.  If  the  testator  had  intended 
that  Mrs.  Halstead  was  to  take  no  portion  of  his  estate,  it  would  have  been 
easy  for  him  definitely  to  have  said  so ;  but  he  does  not  do  so,  he  simply 
excludes  her  from  taking  any  benefit  under  his  will.  The  arguments  advanced 
by  the  plaintiff's  counsel  are  altogether  untenable,  and  my  opinion  is  that  there 
is  an  intestacy,  and  that  Mrs.  Halstead  is  not  excluded  from  her  distributive 
share  under  it.    There  must  be  the  usual  administrative  decree. 

As  to  the  question  of  the  Scotch  property,  some  difficulty  having  arisen 
as  to  the  adjustment  of  the  terms  in  which  the  decree  effecting  it  should  be 
drawn  up,  his  Honour  directed  that  the  point  should  be  again  mentioned. 

Nov.  13. — Accordingly  on  this  day  the  question  was  renewed,  when 

His  Honour  said  that  he  was  doubtful  as  to  whether  the  whole  of  the 
Scotch  property,  or  only  three-fourths  of  it,  ought  to  be  administered  under  the 
win  of  Edward  Connell,  the  father,  and  requested  the  counsel  interested  m 
supporting  the  contention  that  the  whole  should  be  administered  under  the 
w21  to  argue  the  question,  when 

Qreene,  Q.C.,  argued  that,  as  the  deed  of  Oct.  1852,  had  transferred  the 
Scotch  property  to  the  trustees  of  the  will  of  Edward  Connell,  the  father,  and 
as  there  had  been  a  conversion  of  the  whole  of  it  into  personalty,  the  devisees 
under  the  will  of  Edward  Connell  the  younger  could  not  set  up  any  possible 
claim  to  it. 

The  Vice  Chancellor. — A  most  difficult  and  important  question  arises  as  to 
the  effect  of  the  Scotch  deed  of  October,  1852;  but,  takiog  all  the  circumstances 
into  consideration,  I  think  the  proper  declaration  will  be  that,  according  to  the 
true  construction  of  the  will  and  codicil  of  Edward  Connell  the  elder,  one-fourth 
of  the  residuary  real  and  personal  estate,  including  one-fourth  of  the  Scotch 
estate  called  Park  Holme,  was  undisposed  of  by  his  will  and  codicil.  Declare 
that,  having  regard  to  the  effect  of  the  deed  of  the  Ist  October,  1852,  executed 
by  Edward  Connell  the  younger,  and  according  to  the  true  construction  of  the 
will  and  codicil  of  Edward  Connell  the  elder,  and  according  also  to  the  true 
construction  of  Edward  Connell  the  younger,  one-fourth  of  the  Scotch  estate 
called  Park  Holme  was  undisposed  of  by  the  will  of  Edward  Connell  the  elder, 
and  passed  by  the  will  of  Edward  Connell  the  younger,  as  part  of  his  personal 
estate.  With  liberty  to  import  this  declaration  into  the  suit  of  Halstead  v. 
Halstead  {instituted  for  the  administration  of  the  estate  of  E,  Connell  the 
younger).  Tax  and  pay  the  costs  of  all  parties  up  to  the  present  time  out  of 
the  estate  as  between  solicitor  and  client.  Beserve  further  consideration,  with 
liberty  to  apply. 
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Wood,  V.C.,  Nov.  24,  1865. 
JAR  VIS  V.  SHAND  AND  OTHERS. 
13  L.  T.  403. 

Practice — Pto  confesao — Conaolidaied  Orders,  Order  xxii. 

Practice  as  to  taking  bilh  pro  confeMO — Defendant  out  of  the  juriedicOon. 

H.  Prendergaat  moved  for  an  order  to  take  the  bill  pro  confeteo  as  against 
two  defendants,  husband  and  wife,  who  were  living  in  Jamaica. 

The  bill  was  by  a  bondholder  against  trustees  of  a  settlement,  to  take  an 
accoimt  of  principal  and  interest  (at  6  per  cent.)  on  the  securities  assigned  to 
the  plaintiffs,  and  for  a  receiver  to  receive  the  real  and  personal  estate  and 
dividends  on  certain  sums  of  stock  standing  in  the  names  of  the  trustees 
comprised  in  the  settlement,  and  apply  them  in  dischai^e  of  the  securities. 

He  founded  his  application  on  an  affidavit  that  the  bill  and  the  inter- 
rogatories  thereon,  and  the  order  of  the  court  directing  the  service  of  such 
printed  bill  and  interrogatories,  had  been  duly  served  upon  the  defendants  in 
the  island  of  Antigua,  where  they  then  resided,  and  a  certificate  that  no 
answer  had  been  since  filed.  The  second  rule  of  Order  xxii.  provides  that, 
where  there  is  no  answer,  the  defendant  shall  be  deemed  to  have  absconded 
to  avoid  process. 

The  Vice  Chakcbuxib  made  the  order  as  reqtiired,  subject  to  the  usual 
order  to  be  made  to  the  same  effect  at  the  hearing. 


[in  the  queen's  bench.] 
Nov.  28,  1865. 

THE  MIDLAND  RAILWAY  COMPANY  v.  THE  COUNCIL  OF  THE 
BOROUGH  OF  BIRMINGHAM. 

13  L.  T.  404. 

Borough  improvement  rate — Rateable  value  of  railway  gooda — Station. 

Rates  and  Rating. — By  a  borough  impTOvement  Act  authorising  a  rate  to 
be  levied,  if  wae  enacted,  "  That  the  occupiere  of  any  land  used  only  as  a  cand 
or  towing  path  for  the  same,  or  as  a  railway  constructed  under  the  powers  o] 
any  Act  of  Parliament,  should  be  rated  at  one-fourth  part  only  of  the  net 
annual  value. 

Certain  sidings  and  turn-tables,  occupying  about  ten  acres  of  land,  were 
used  for  loading  trucks  and  carnages  with  goods,  and  also  as  a  standing  place 
for  laden  and  unladen  carriages,  and  were  found  in  the  special  case  to  be 
necessary  for  conducting  the  traffic  of  the  railway  >Sb\A,  rateable  at  one' 
fourth  only  of  their  net  annual  value. 

This  was  an  appeal  by  the  Midland  Railway  Company  against  a  borough 
improvement  rate,  to  the  Birmingham  Borough  Sessions,  and  a  case  was 
stated  by  consent  under  the  12  &  13  Vict.  c.  45. 

The  applicants  are  the  Midland  Railway  Company,  who  are  the  owners 
and  occupiers  of  a  railway  constructed  under  the  powers  of  several  Acts  of 
Parliament  for  pubUc  conveyance,  part  of  which  railway,  and  of  the  lands, 
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buildings,  and  works  occupied  therewith,  is  situate  and  lies  within  the  borough 
of  Birmingham. 

The  reroondents  are  the  council  of  the  borough  of  Birmingham,  who,  by 
the  Birmingham  Improvement  Act»  1851,  s.  127,  are  authorised  and  empowered 
to  levy  upon  the  occupiers  or  owners  of  all  buildings  and  lands  within  the 
borough,  as  in  the  said  Act  provided,  a  borough  improvement  rate,  subject  to 
a  proviso  that  such  rate  should  not  exceed  in  any  one  year  the  sum  of  28.  in 
the  pound  on  the  annual  value  of  such  buildings  and  lands,  and  to  a  further 
proviso  in  sect.  129  of  the  said  Act  contained:  — 

"  That  the  occupiers  of  any  land  covered  with  water,  or  need  only  as  a 
canal  or  towing  path  for  the  same,  or  as  a  railway  constructed  under  the 
powers  of  any  Act  of  Parliament  for  public  conveyance,  should  be  rated  in 
respect  of  the  same  to  the  rates  authorised  to  be  levied  by  the  said  Act  at 
one-fourth  part  only  of  the  net  annual  value." 

On  the  18th  February,  1862,  the  respondents  for  the  purposes  of  the  said  Act 
made  a  borough  improvement  rate  of  28.  in  the  pound,  and  thereby  assessed 
the  applicants  as  owners  and  occupiers  of  certain  property,  in  the  said  rate 
described  as  "  passengers  and  goods  stations,  offices,  warehouses,  stables, 
workshops,  locomotive  engine-house,  cattle  stalls,  sheds,  platforms,  weighing 
machines,  turn-tables,  machines,  wharves,  houses,  lands,  and  premises,  in 
various  wards  within  the  borough,"  on  the  annual  value  thereof. 

The  total  rateable  value  of  the  property  so  described  and  assessed  in  the 
said  rate  is  2,9051.  lOs.,  and  it  is  agreed  for  the  piuposes  of  this  case  that  the 
sum  of  1,588/.  10:i.  p.-irt  thereof  shall  be  taken  as  the  rateable  value  of  the 
property  so  assessed,  which  consists  of  tue  lands  and  buildings  occupied  by  the 
applicants  with  their  said  railway,  and  the  sum  of  l.filTZ.  residue  thereof  at 
the  rateable  value  {supposing  the  contention  of  the  respondents  to  prevail)  of 
the  property  so  assessed,  which  consists  of  the  lands  occupied  by  the  sidings 
and  turn-tables  necessary  for  the  use  and  working  of  the  said  railway,  and  used 
therewith,  which  last-mentioned  property  the  applicants  contend  is  rateable  on 
one-fourth  of  the  net  annual  value  thereof. 

The  land  so  occupied  by  the  sidings  and  turn-tables  of  the  station  covers 
ten  acres  or  thereabouts. 

The  main  lines  of  railway  and  siduigs,  and  the  buildings  shown  txpon  the 
plans,  constitute  the  Lawley  Street  and  Camphill  stations  where  goods  are 
laden  into  trucks  and  carriages  when  about  to  be  conveyed  on  the  appellants' 
railway,  and  are  imladen  from  them  after  such  conveyance. 

The  sidings  are  also  used  for  the  standing  of  loaded  and  imloaded  trucks 
and  carriages  belonging  to  the  appellants,  when  at  rest ;  two  of  such  sidings, 
marked  A.  and  B.  on  the  plan  of  the  Lawley  Street  station,  are  used  for  standing 
and  unloading  of  such  trucks  and  carriages  as  belong  to  coal  owners  or  coal 
traders  using  the  line  of  railway. 

There  are  usually  a  considerable  number  of  trucks  and  carriages  at  rest  on 
the  sidings  when  not  wanted  to  travel.  The  appellants  have  required  traders 
who  use  ttieir  own  trucks,  and  leave  them  on  the  sidings  and  turn-tables  without 
unloading  for  forty-eight  hours  after  notice  of  arrival,  to  pay,  and  such  traders 
have  in  some  cases  paid,  1«.  a-day  per  waggon  for  every  day's  delay,  but  the 
appellants  have  no  power  to  enforce  this  charge  by  their  Acts  of  Parliament, 
and  they  make  no  profit  by  it. 

The  sidings,  switches,  and  turn-tables  are  used  for  the  purpose  of  passing 
trucks  or  carriages  from  one  part  of  the  station  to  another,  and  they  are  also 
used  in  connection  with  the  main  lines  of  railway.  They  terminate  at  the  end 
next  Iiawley  Street  on  the  plan,  and  do  not  nm  into  any  railway  at  that  end, 
but  are  all  connected  with  the  main  lines,  and  with  each  other  by  switches  and 
turn-tables.  The  sidings  run  into  the  buildings  marked  pink  on  the  plan,  which 
consist  of  goods  sheds  and  an  engine-house,  except  those  sidings  which  are 
shown  with  dead  ends. 

The  sidings  and  turn-tables  are  all  necessary  for  conducting  the  traffic  of 
the  railway,  and  have  been  necessarily  enlarged  as  the  traffic  increased. 
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The  land  so  occupied  by  the  sidings  and  turn-tables  of  the  goods  statiw  is 
coloured  yellow  on  the  plan  annexed  to  this  case. 

The  appellants  contend  that  the  said  sidings  and  turn-tables  are  rateable 
upon  one-fourth  part  only  of  the  net  annual  value  thereof. 

The  question  for  the  decision  of  the  Court  is : 

Whether,  under  section  129  of  the  Birmingham  Improvement  Act,  1851, 
the  appellants  are  rateable  in  respect  of  the  lands  occupied  by  the  said  sidiogB 
and  turn-tables  on  the  annual  value  thereof,  or  at  one-fourth  part  only  oi  the 
net  annual  value  thereof. 

J.  Brown,  Q.C.  {Field,  Q.C.  and  J.  0.  Oriffita  with  him),  for  the  respondents. 
: — The  land  in  question  is  the  Lawley  Street  goods  station,  which,  it  is  submitted 
is  liable  to  be  rated  at  the  full  annual  value.  The  129th  section  comes  by  way 
of  proviso  on  the  127th  section.  This  station  is  similar  to  an  inn-yard  where 
the  stage-coaches  and  waggons  stand,  and  that  could  not  be  considered  as  part  of 
the  **  road  "  on  which  the  stage-coaches  travel;  so  neither  can  this  station  be 
considered  as  part  of  the  railway  proper,  as  it  was  termed  in  The  South  Wales 
Railway  Company  v.  The  Swansea  Local  Board  of  Health  (4  E.  &  B.  189).  This 
station  is  also  analogous  to  a  wharf  alongside  a  canal  whidi  would  not  be  within 
the  reduced  rating,  although  the  canal  is : 

Newport  Dock  Company  v.  Newport  Board  of  Health,  2  B.  &  S.  708; 
Reg.  V.  Eastern  Counties  Railway,  4  B.  &  S. 

Wills  (J.  C.  Carter  with  him),  for  the  appellants,  was  not  called  upon  to 
ai^e. 

Mellor,  J. — I  am  of  opinion  that  our  judgment  should  be  for  the  appellants, 
who,  upon  the  129th  section  of  the  Improvement  Act,  are  entitled  to  be  rat^ 
in  respect  of  these  sidings  and  tum-tahles  at  one-fourth  part  only  of  their  net 

annual  value,  and  at  no  higher  rate.  The  term  "  railway  "  in  the  Act  is  not 
confined  to  the  two  lines  of  rails  necessary  for  carrying  goods  and  passengers 
from  one  place  to  another.  By  the  Swansea  case  it  was  determined,  on  the 
construction  of  a  similar  section  in  the  Public  Health  Act,  that  the  word 
"  railway  "  means  not  only  the  actual  lines  of  railway,  but  also  the  tiu^-tables 
and  sidings  necessary  for  conducting  the  traffic  of  the  railway.  If  the  sidings 
are  not  necessary  for  conducting  the  trafBc,  but  are  made  mainly  for  warehousing 
accommodation,  they  are  rateable  at  their  full  annual  value.  There  is  no  otber 
limitation  than  what  is  necessary  for  the  conduct  of  the  business  of  the  railway. 
We  are  relieved  by  the  case  from  any  difficulty,  because  these  turn-tables  and 
sidings  are  found  to  be  necessary  for  the  traffic  of  the  railway.  I  can  well 
understand  why  a  distinction  should  be  made  between  watching  and  lighting  and 
improvement  rates  and  the  poor-rate ;  and  that  as  to  the  poor-rate  the  rating 
should  be  upon  the  full  productive  value,  whereas  in  regard  to  improvement  and 
sanitary  rates,  which  are  for  works  necessary  for  the  health  and  comfort  of  the 
inhabitants,  a  limitation  should  be  upon  the  rating  in  the  case  of  railway 
companies.  With  reference  to  such  objects  as  those  there  seems  to  be  no 
difference  between  the  sidings  and  turn-tables  and  the  main  line.  I  agree 
with  the  Swansea  case,  confirmed  as  it  is  by  the  subsequent  case.  If  there  is 
any  excess  of  land  occupied  for  the  sidings  and  turn-tables,  that  is  a  matter  for 
the  sessions,  not  for  this  coiut.    Our  judgment  will  be  for  the  appellants. 

Shee,  J. — I  am  of  the  same  opinion.  The  question  is,  whether  the  sidings 
and  turn-tables  come  within  the  meaning  of  the  proviso  as  "  land  used  only  as 
a  railway."  Does  the  proviso  mean  land  occupied  by  the  rails  only  on  which 
goods  and  passengers  are  carried  from  place  to  place?  or  does  it  include  land 
used  for  the  purpose  of  turning  carriages  from  one  line  to  another,  by  sidings 
and  turn-tables?  I  think  that  it  mcludes  both  descriptions  of  land.  The 
Swansea  case  is  an  authority  for  the  decision  of  this  case.  Mr.  Brown  pressed 
on  us  the  consideration  that  there  might  be  lines  of  railway  in  connection  with 
the  running  lines  for  passengers,  used  only  for  the  purpose  of  warehousing  the 
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carriages.  If  such  a  case  came  before  us,  probably  it  might  be  right  not  to 
include  such  in  the  reduced  rating.  That  is  not  the  case  before  us,  because  it  is 
found  in  the  case  that  these  sidings  and  turn-tables  were  necessary  tax  the 
working  of  the  railway  proper. 

Lush,  J. — am  of  the  same  opinion. 

Judgment  for  the  appeUantB. 


[DIVOBCE.] 

Nov.  14,  21,  1865. 

GASTON  V.  GASTON. 

13  L.  T.  412. 
Peiition-^Annoer — Pie  ading. 

Divorce  and  Matbimonial  Causes. — An  answer  to  a  petition  for  dissolution 
of  marriage  must  not  necesaarily  be  in  conformity  with  a  common  law  plea, 
either  by  way  of  traverse,  or  confession  and  avoidance.  It  is  intended  to  be 
a  substantial  statement  of  the  respondent's  case,  but  should  be  within  a 
reasonable  degree  of  brevity. 

Therefore,  the  Court  directed  an  answer  to  be  reformed,  which  detailed 
with  needless  particularity  the  history  of  the  married  life,  and  pleaded  matters 
which  might  he  given  in  evidence  under  a  simple  traverse. 

This  was  a  wife's  petition  for  diwolution  of  marriage  on  the  ground  of 
cruelty,  desertion,  and  adultery.  In  support  of  the  charge  of  cruelty  it  alleged 
that  a  marriage-settlement  had  been  extorted  from  her  by  the  respondent; 
that  having  secured  to  himself  by  such  settlement  an  income  of  2001.  and 
upwards,  and  other  substantial  interests  in  her  property,  he  thenceforth 
continually  treated  her  with  neglect  and  indifference ;  that  he  refused  to 
consummate  the  marriage,  &c.  The  answer  went  with  equal  particularity  into 
the  history  of  the  married  life,  the  respondent  giving  his  version  of  the 
settlement,  the  terms  on  which  it  was  agreed,  previous  to  the  marriage,  that 
they  should  live,  the  places  ih&y  should  reside  in,  Ac,  Ac. 

Dr.  Spinks,  on  behalf  of  the  petitioner,  now  moved  that  the  answer 
might  be  reformed,  and  urged  that  most  of  the  matter  which  it  pleaded  might 
be  given  in  evidence  under  a  traverse. 

Dr.  Deane,  Q.C.,  contra,  argued  that  the  character  of  the  answer  was 
determined  by  the  petition.  It  might  be  for  the  benefit  of  all  parties  that  the 
pleadings  should  altogether  be  reformed,  but  the  court  ought  not  to  direct 
the  answer  simply  to  be  reformed,  seeing  that  it  went  to  the  very  matter 
pleaded,  however  irregular,  in  the  petition. 

Dt.  Spinka  having  consented,  on  the  su^estion  of  the  Court,  to  strike 
out  of  the  petition  the  paragraphs  from  whi^  part  of  the  irregularities  in 
the  answer  flowed. 

Wilde,  J.O. — Upon  the  whole  the  respondent  had  better  reform  his 
answer.  I  do  not  believe  that  an  answer  must  necessarily  be  in  conformity 
with  a  common  law  plea,  either  a  traverse  or  denial,  or  a  confession  and 
avoidance  It  is  intended  to  be  substantially  a  statement  of  the  respondent's 
case,  but  within  reasonable  degree  of  conciseness  and  brevity. 
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DiBsolution  on  husband's  petition — Post-nuptial  settlement  by  third  party 
— 22  d  23  Vict.  c.  61,  e.  5 — Wife's  paraphernalia — Coats. 

Semble,  thai  under  the  provisioiu  of  section  5  of  the  22  (fe  23  Vict.  o.  61, 
the  court  has  power  to  deal  with  post-nuptial  settlements  made  on  the  parties 

to  the  marriage  by  third  persons. 

In  allotting  a  certain  portion  of  the  wife's  income  derived  under  settlement 
for  the  maintenance  and  education  of  the  children  of  the  marriage,  the  Court 

refused  to  make  it  a  condition  in  the  decree  that  the  husband  should  deliiier 
up  to  the  wife  the  jewels  belonging  to  her  of  which  he  had  retained  possession. 

This  was  an  application  to  the  court  under  section  5  of  the  22  &  23  Vict, 
c.  61,  to  make  an  order  with  reference  to  the  application  of  a  portion  of  the 
respondent's  life  income  derived  under  settlements  for  the  benefit  of  the 
children  of  the  marriage.  The  cause  was  tried  on  the  23rd  March,  1865,  and 
resulted  in  a  verdict  for  the  petitioner,  with  1,5001.  damages  against  the 
co-respondent;  and  on  the  13th  July,  1865,  the  decree  nisi  was  made  absolute. 
There  were  two  settlements,  one  ante-nuptial,  the  other  post-nuptial,  made 
on  the  respondent  two  years  after  the  marriage  by  her  aunt.  Under  the  first 
an  income  of  2411.  a-year  was  secured  to  her  for  life  for  her  sole  and  separate 
use,  and  on  her  death  to  the  husband ;  and  under  the  second  or  post-nuptial 
settlement  made  on  her  by  her  aimt,  she  has  secured  to  her  for  life  an  income 
of  1161. — in  all  356i.  There  were  three  children  of  the  marriage  aged  respec- 
tively nine,  seven  and  six  years.  The  petitioner  had  no  means  of  his  ovra, 
and  hie  health  was  such  t^t  he  was  incapable  of  doing  anything  to  obtain 
means  for  tiieir  support.  The  damages  awarded  by  the  jury  had  not  been 
paid,  and  the  respondent  had  remarried,  but  not  with  the  co-respondent. 

H.  Lopes,  for  the  petitioner,  now  applied  to  the  coiuii  under  these 
circumstances,  that  a  certain  portion  of  his  wife's  income  might  be  allotted 
for  the  maintenance  and  education  of  the  children  of  the  marriage.  It  might 
be  contended  i^at  the  court  had  no  power  to  deal  with  the  post-nuptial 
settlement,  it  having  been  made  by  a  third  party;  but  he  submitted  that  no 
such  distinction  was  ever  intended  by  section  5  of  the  Act  (22  &  23  Vict, 
c.  61).  If,  however,  there  were  any  difficulty  in  the  matter,  he  would  suggest, 
all  the  facts  being  before  the  court,  that  the  allowance  should  be  made  out 
of  the  income  derivable  xmder  the  ante-nuptial  settlement,  but  that  it  should 
be  in  proportion  to  the  total  income  of  the  respondent.  [Wilde,  J.O. — Was 
any  money  settled  by  the  husband?]  No  money  was  settled  by  the  husband. 
The  children  were  entirely  unprovided  for,  and  he  suggested  that  2001.  should 
be  allotted  for  their  maintenance. 

Dr.  Swahey  for  the  respondent. — It  seems  to  me  that  a  variation  of  the 
settlement  is  asked  for  as  against  the  husband  as  well  as  the  wife.  Under 
the  first  settlement,  if  he  survive  her,  he  will  take  a  life-interest  in  the  income. 
[Wilde,  J.O. — ^The  order  is  asked  pending  the  wife's  life.]  I  do  not  oppose 
the  motion  as  a  whole.  It  is  quite  proper  tiiat  some  provision  should  be  made 
out  of  this  money  for  the  children;  but  the  court  will  remember  t^at  it  is 
asked  to  deal  with  money  belonging  entirely  to  t^e  vrife,  whereas  what  it  is 
usually  asked  to  do  is  to  vary  the  settlement  as  against  the  wife  in  respect 
of  money  settled  by  the  husband.  I  would  also  remark,  that  the  husband 
is  entitled  to  1,5001.  damages.  [Wilde,  J.  0. — Have  the  damages  been 
paid?] 

Lopes. — ^No;  we  have  obtained  an  attachment  against  the  co-respondent. 
Dr.  Swabey. — What  I  would  suggest  is,  that  the  respondent  should 
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retain  out  of  this  income  2001.  a-year.  and  that  the  balance  of  155L  should 
be  directed  to  be  paid  for  the  use  of  the  three  children  of  the  marriage.  The 
husband  received  lOOOZ.  of  her  money  to  pay  debts,  and  he  is  now  in 

possession  of  certain  jewels  of  hers  which  she  is  anxious  to  have.  They  are 
her  paraphernalia,  and  their  delivery  up  to  her  ought  to  be  made  part  of  the 
order.  [Wilde,  J.O. — I  forget  the  circumstancea  of  the  case.  Was  it 
proved  (iiat  she  went  away  with  the  co-respondent?! 

Lopes. — Yes;  leaving  the  three  children  with  the  husband,  and  there  was 
no  counter-charge  of  any  kind. 

Dixon,  for  the  trustees  of  the  poet-nuptial  settlement,  was  prepared  to 
accede  to  any  order  which  the  court  might  make. 

"WiLDB,  J.O. — The  court  js  called  upon  to  make  an  order  under  section 
5  of  the  22  &  23  Vict.  c.  61,  which  enacts  that,  "  The  court,  after  a  final 
decree  of  nullity  of  marriage  or  dissolution  of  marriage,  may  inquire  into  the 
existence  of  ante-nuptial  or  post-nuptial  settlements  made  on  the  parties 
whose  marriage  is  the  subject  of  the  decree,  and  may  make  such  orders  with 
reference  to  the  application  of  the  whole  or  portion  of  the  property  settled, 
either  for  the  bene^t  of  the  children  of  the  marriage  or  of  tiieir  respectiTe 
parents,  as  to  the  court  shall  seem  fit."  It  has  been  suggested  that  that 
does  not  apply  to  post-nuptial  settlements  of  this  kind.  I  see  no  reason  to 
doubt  that  it  does  apply;  I  have  a  strong  opinion  that  it  does.  It  is,  however, 
in  this  instance  unnecessary  to  decide  the  point,  and  I  shall  pass  it  by.  The 
income  under  the  first  settlement  is  241L,  and  the  court  has  before  it  the 
admission  that  she  receives  under  another  settlement  1151.  a-year.  I  think, 
under  these  circumstances,  that  the  sum  which  the  wife  represents  herself 
as  ready  to  give  for  the  maintenance  of  t^e  children  is  a  reasonable  sum, 
and  I  E^all  order  that  sum  in  its  integril^  to  be  paid  for  their  benefit.  The 
order  will  be  in  that  form — that  out  of  tlie  moneys  received  by  the  trustees 
imder  the  first  settlement,  they  pay  over  to  trustees  to  be  hereafter  named 
the  yearly  sum  of  155L ,  to  be  applied  to  the  maintenance  and  education  of  the 
children. 

Lopes, — And  with  regard  to  the  costs? 

Dr.  Swabey. — The  costs  must  be  against  the  co-respondent : 

am  V.  em  and  Hogg,  8  Sw.  &  Tr.  869;  10  L.  T.  Bep.  N.8.  187. 

Wilde,  J.O. — I  cannot  give  the  costs  out  of  anybody  else's  pocket, 
because  I  do  not  think  that  they  are  in  fault,  nor  can  I  chaise  them  on  the 
estate.    I  order  the  co-respondent  to  pay  the  costs. 

Dr.  Swabey. — And  as  respects  the  jewels? 

Wilde,  J.O. — With  regard  to  the  jewels,  I  am  not  inclined  to  make  such 
order  or  condition  in  favour  of  a  wife  who  has  run  away  from  her  husband 
and  children. 


The  Bight  Hon.  Dr.  Lushington,  July  11,  1866. 
THE  JOHN  HABLEY  v.  THE  WILLIAM  TELL. 
18  L.  T.  418. 
Shipa^  moorings — Burden  of  proof. 

Shippino. — Where  iufo  ships  come  into  collision,  and  the  main  aUegatimis 
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to  be  sustained  or  disproved  are,  that  the  collision  occurred  through  one  of 
the  ships  being  improperly  moored,  or  from  her  having  an  insufficient  or 
an  impTOper  look-out;  the  burden  of  proof  (or,  rather,  of  disproving  such 
allegations)  lies  upon  the  ship  so  accused. 

O'Malley,  Q.C.,  and  Dr.  Wambey  appeared  for  the  John  Harley. 

Deane,  Q.C.,  and  Tristram  tor  the  William  Tell. 

Dr.  LusHiNOTON  gave  judgment  in  this  case,  which  was  an  action  brought 
by  the  brig  John  Harley,  276  tons,  from  Cork  in  ballast  for  Newport,  against 
the  ship  William  Tell,  1,174  tons,  to  obtain  compensation  for  damage  sustained 
by  reason  of  the  ships  coming  into  collision  about  2  a.m.  on  the  16th  January 
last,  in  the  Upper  Dock,  Newport,  Monmouthshire.  The  brig  stated  the 
wind  as  N.W.,  and  the  weather  as  very  cloudy,  with  a  strong  gale  of  wind. 
The  ship  represented  the  former  as  N.N.W.,  and  the  latter  as  a  violent  gale 
with  teni£c  squalls.  The  case  for  the  John  Harley  was,  that  she  was  lying 
in  the  floating  do^s,  moored  securely  from  her  bows  to  a  buoy  at  the  northern 
part  of  the  dock  in  question ;  and  that  her  master,  expecting  a  gale  of  wind 
on  the  night  of  the  13th,  remained  on  board  her;  that  the  William  Tell 
which  was  lying  a  short  distance  ahead  of  her,  with  her  stem  nearly  opposite 
to  her  (the  brig's)  bows,  and  moored  closely  to  the  quay-walk  of  the  northern 
end  of  the  dock  by  one  small  chain  only  run  out  from  her  port  bow,  broke  away 
from  her  mooring,  and  drifted  stem  on  against  the  starboard  bow  of  the 
John  Harley,  forcing  her  from  her  moorings,  and  carrying  away  bulwarks, 
rails,  and  stanchions,  and  doing  other  serious  damage ;  iJiat  the  William  Tell 
continued  to  drift  in  a  southern  direction,  forcing  the  John  Harley  before  her. 
until  the  port  bow  of  the  John  Harley  came  into  violent  contact  with  another 
vessel,  whereby  the  John  Harley  sustained  still  further  damage.  It  was 
further  pleaded,  that  the  collision  and  damage  consequent  thereon  were  solely 
attributable  to  those  on  board  and  in  charge  of  the  William  Tell,  by  reason  of 
their  not  having  properly  and  securely  moored  the  said  vessel;  and  that  no 
blame  whatever  was  imputable  in  respect  thereof  to  the  master  or  any  of  the 
crew  of  the  John  Harley.  The  answer  on  the  part  of  the  William  Tell 
alleged,  that  she  was  properly  moored  in  the  floating  docks  at  Newport,  under 
the  directions  of  the  berth  master  of  the  docks;  that  on  the  night  of  the  13th 
of  the  month  in  question,  and  from  thenceforward  up  to  the  time  of  her 
parting  from  her  moorings  on  the  morning  of  the  14th  of  the  same  month, 
the  William  Tell  was  lying  alongside  the  ship  Rochester  (which  was  on  her 
port  side),  and  was  moored  in  the  manner  following:  forward  she  had  a  one- 
inch  mooring  chain  on  shore  attached  to  the  mooring  ring  of  the  dock,  on  the 
port  bow,  nine  parts  of  a  three  and  three-quarter  inch  line  attached  to  the 
forecastle  of  the  Rochester,  the  end  of  an  eight  and  a  half-inch  hawser 
attached  to  the  top-gallant  forecastle  of  the  Rochester.  Amidships  she  had 
five  parts  of  a  three  and  three-quarter  inch  line  attached  to  about  the  amid- 
ships of  the  Rochester,  and  two  parts  of  the  same  line  attached  to  the 
Bochester's  quarter  pipe  as  a  spring,  and  aft  she  had  the  end  of  a  seven- 
inch  hawser  attached  to  the  buoy,  and  on  the  starboard  quarter  she  had  two 
parts  of  a  fom*  and  a  half  inch  hawser  also  attached  to  the  buoy;  and  that 
there  was  a  vessel  called  the  Jeanne  Myers  fastened  to  the  WtUiam  Tell  on 
her  starboard  side.  That  for  some  time  before,  and  at  2.20  a.m.  oh  the  14i^, 
it  was  blowing  a  violent  gale,  accompanied  by  terrific  squalls,  the  wind  being 
N.N.W.,  and  that  at  about  2.20  a.m.  the  William  Tell,  by  reason  of  the 
violence  of  the  gale,  parted  from  the  Rochester  and  began  drifting  down  the 
dock  with  the  Jeanne  Myers  fostened  on  her  starboard  side;  that  an  attempt 
was  immediately  made  to  get  the  William  Tell's  hawser  on  board  the 
Rochester,  but,  as  none  of  the  crew  of  the  Rochester  were  on  deck  to  heave  a 
hauling-line  to  the  William  Tell,  such  attempt  failed;  that  at  this  time  the 
gale  continued  blowing  with  great  violence,  accompanied  by  terrific  squalle. 
and  that  the  William  Tell  in  one  of  the  squalls,  parted  from  the  mooring  ring : 
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that  oae  of  the  William  Tell' a  anchors  was  thereupon  as  Boon  as  possible  let 
go,  but  that  immediately  afterwards  the  stem  of  the  William  Tell  came  into 
collision  amidships  with  the  barque  Qauas,  which  was  also  in  the  docks  and 
had  broken  from  her  moorings,  and  was  then  lying  with  her  broadside  facing 
the  north  end  of  the  dock;  that  while  the  William  Tell  was  drifting  down  the 
dock  the  brig  John  Harley  drifted,  quartering  across  the  William  Tell'a  stem, 
and  that  when  the  WiUiam  Tell  was  brought  to  by  the  aforesaid  collision  with 
the  Oauaa,  the  Jeanne  Myers  came  in  oolHskm  with  the  brig  John  Harley, 
riding  her  down  on  her  starboard  bow,  the  port  bow  of  the  John  Harley  being 
then  in  contact  with  the  (Jaues.  It  was  then  denied  that  the  colhsion  was 
solely,  or  in  any  way,  attributable  to  those  on  board  the  William  Tell.  It  had 
beeo  settled  ever  since  the  days  of  Lord  Macclesfield,  when  he  was  impeached 
for  misconduct,  that  those  facts  which  could  be  proved  almost  exclusively  by 
one  party  in  the  case,  whether  plaintiS  or  defendant,  such  person  was  bound 
to  ptOTs;  and  upon  the  question  arising  in  this  case,  whether  the  vessel  was 
inoperly  moored  or  not,  the  burden  of  proof  lay  upon  those  who  represent  the 
interests  of  that  vessel,  and  not  upon  those  who  alleged  she  was  improperly 
moored;  precisely  in  the  same  way  as  if  the  question  had  been  as  to  whether 
there  had  been  a  good  look-out  or  not  upon  a  vessel  on  a  dark  night.  One 
party  in  such 'a  case  would  allege  that  there  was  not  a  good  look-out,  and 
certainly  the  burden  of  proof  would  be  upon  the  vessel  who  alleged  that  there 
was  u  good  look-out,  and  not  upon  those  who  could  not  give  such  evidence  as 
the  persons  could  who  were  on  board  the  vessel.  There  was  no  question  but 
that  in  such  a  case  as  the  present  the  burden  of  proof  was  upon  those  who 
alleged  the  vessel  was  properly  moored,  and  that  they  were  bound  to  shew 
that  she  was  so  moored.  There  was  some  difficulty  in  coming  to  the  con- 
clusion that  the  piece  of  chain  which  was  found  fastened  to  the  ring  by  the 
deputy  dock-master  was  the  chain  which  properly  belonged  to  the  WiUiam 
Tell;  but  there  was  no  doubt  that  the  chain  by  which  she  was  moored  was  a 
aie-iuch  mooring  chain,  because  it  was  in  their  own  affidavit  expressly  so 
stated.  The  question  to  be  decided  was,  taking  their  own  statement  of  the 
manner  in  which  they  were  moored  with  a  one-inch  mooring  chain  attached 
to  the  wall,  and  with  the  other  chains  which  were  mentioned  with  regard 
to  their  mooringB  to  the  Rochester ,  whether,  upon  the  whole,  she  was  properly 
and  sufficiently  moored  cm  that  night;  and  whether,  ae  this  storm  was  raging 
at  a  considerable  period  before  the  collision  took  place,  there  was  not  a 
warning  to  increase  the  moorings  in  case  it  should  appear  to  be  necessary? 
Supposing  the  William  Tell  was  improperly  moored,  or  assuming  the  case 
either  way,  the  next  question  to  consider  was  what  occurred  and  what  took 
place  during  the  night?  There  was  no  doubt,  from  all  the  evidence  in  the 
case,  that  it  was  a  most  tempestuous  night,  the  wind  varying,  but  being 
principally  from  the  N.W.  and  blowing  in  violent  and  sudden  squalls.  It  was 
aaid  for  the  WiUiam  Tell,  first,  that  ^e  never  came  in  contact  with  the  John 
Harley  at  all,  and  that  the  Oauss  and  the  Regent,  which  were  alongside,  or 
nearly  alongside,  the  John  Harley,  broke  from  their  moorings  before  the 
William  Tell  came  up  and  ran  into  the  John  Harley,  or  close  to  her.  It  did 
not  appear  from  the  evidence  that  either  the  George  Bvxton,  or  the  Alabama, 
or  the  Qauss,  or  the  Regent,  broke  away  from  their  moorings  before  the  John 
Harley  was  struck,  and  before  the  William  Tell  came  into  immediate  contact 
vith  her.  Was  the  William  Tell  the  vessel  that  was  the  cause  of  the  damage 
to  the  John  Harley  t  The  court  was  of  opinion  that  she  was,  and  there  must 
be  s  decree  accordingly. 

The  Court  was  assisted  by  Captain  Owen  and  Captain  Nesbitt,  of  the 
Trinity  House. 
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BURKE  V.  ROGERSON. 


Lord  Romilly,  M.R.,  Nov.  7,  8,  10,  14.  1866. 

BUBKE  V.  BOGEBSON. 

18  L.  T.  416 :  varied,  [1866]  B,  B.  A. ;  14  L.  T.  780;  12  Jur.  N.8.  636  (L.  JJ.). 

VeseeU — Suretyship — Release  of  aureUea — Delivery  of  veeael. 

Principal  and  Sdbety.  Shippinq. — B.  (trading  under  the  name  of  R. 
and  Co.)  contracted  toitk  the  A.  D,  8.  Company  for  the  eale  and  delivery  to 
them  of  two  veeaeU  to  be  tent  by  him  to  the  Danube;  and  he  undertw^  to 

advance  a  sum  not  exceeding  lOOOI.  to  fumiah  them  for  the  voyage.  The 
purchase -money  was  paid  in  part,  and  the  remainder  was  to  be  secured  by  a 
mortgage  of  the  vessels.  The  plaintiffs  were  two  of  the  directors  of  the 
A.  D.  S.  Company.  In  order  to  further  the  objects  of  that  company,  they,  on 
its  behalf,  and  at  the  request  of  R.,  accepted,  indorsed,  and  handed  to  him 
oertain  bills  of  exchange.  R.,  on  hie  part,  gave  them  a  guarantee  that  they 
should  not  be  respectively  called  upon  to  pay  more  than  a  portion  of  the 
amount  for  which  they  had  so  become  sureties;  and  not  thai  until  a  time  that 
was  named  in  the  guarantee.  No  transfer  of  the  vessels  from  B.  to  the 
A.  D.  8.  Company  was  ever  completed,  and  no  mortgage  of  them  was  executed 
to  R.  R.  treated  himself  as  the  agent  of  his  own  firm  of  R.  and  Co.  and  of 
the  A.  D.  S.  Company  in  the  matter;  but  instead  of  sending  the  vessels  from 
Newcastle-on-Tyne ,  where  they  were  registered,  to  the  Danube  direct,  as 
agreed  upon,  dealt  with  ihem  as  if  he  had  been  the  complete  owner  of  them, 
speculated  with  them,  mortgaged  one  of  them,  indorsed  over  some  the  bills  of 
exchange,  sent  one  of  the  vessels  to  a  port  which  was  far  away  from  the 
Danube,  after  having  freighted  it  with  contraband  of  war  for  the  use  of  the 
Circassians,  and  did  all  those  acts  without  the  knowledge  of  the  plaintiffs. 
Upon  a  suit  instituted  by  the  plaintiffs  to  be  relieved  from  the  liabilities 
incurred  by  them  on  behalf  of  the  A.  D.  8.  Company,  in  respect  of  the  two 
vessels  it  was: — Held,  that  the  plainiiffs  were  entitled  to  be  discharged  from 
their  suretyship.  Held,  also,  that  the  delivery  of  a  vessel  by  a  vendor  io  a 
yiurchaser  means,  that  the  purchaser  is  to  have  the  control  of  the  vessel,  and 
not  necessarily  that  he  is  to  be  put  into  the  manual  possession  of  it.  To 
•complete  the  delivery  he  must  be  able  to  direct  where  the  vessel  shaU  go,  what 
it  shall  do,  what  performances  it  shall  be  required  to  underte^e;  in  fact,  to 
have  exactly  the  same  power  over  it  as  exists  with  respect  to  any  other  chattel 
which  is  sold  and  delivered  to  a  purchaser. 

The  pleadings  in  this  suit  were  of  a  most  voluminous  character;  the  bill 
alone  covering  44  pages,  and  extending  to  139  pfungraphs ;  and  the  answer  of 
the  defendant  Kogerscm  ocoupying  62  pages,  and  containing  188  paragraphs. 

For  the  purpose,  however,  of  this  report,  it  will  be  necessary  to  state  ool; 
the  following  facts : 

The  plaintiffs,  Edmund  Burke  and  John  Keams,  were  two  of  the 
directors  of  the  Anglo-Danubian  Steam  Navigation  and  Colliery  Company 
(Limited).  The  defendants,  John  Eogerson  and  William  Scott,  were  ship- 
owners, carrying  on  business  in  the  city  of  London  and  also  at  Newcastle- 
upon-Tyne,  under  the  style  of  John  Eogerson  and  Co.  The  defendant  John 
William  Couchihan  was  also  a  director  of  the  Anglo-Danubian  Company,  and 
that  company  were  themselves  defendants  to  the  smt. 

In  1862,  Eogerson  made  a  tender  to  the  company  for  the  supply  to  them 
of  ships  for  the  furtherance  of  their  undertakings.  After  much  negotiatiOT 
between  the  parties,  it  was,  on  the  2nd  June,  1863,  agreed  between  EogersfHi 
and  the  company  that  the  latter  should  purchase,  and  that  Eogerstm,  trading  as 
John  Eogerson  and  Co.,  should  sell  two  steamers,  called  the  Lovise  Crawshay 
and  the  Chesapeake,  free  from  incumbrances,  upcm  the  following  conditions, 
viz. : 
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'*  The  oompanj  will  be  justified  in  purchaBing  two  boats  and  accepting 
a  loan  of  5,5001.  on  the  following  terms:  namely,  to  purchase  (subject  to 
inspection)  the  boat  called  the  Louise  Crawshay  for  5,5001.,  and  the  Chesapeake 
for  2.0001.,  making  together  7,5001.,  to  be  paid  for  as  follows :— 2,0001.  to  be 
paid  by  Mr.  Bogerson  on  his  taking  2001.  shares  in  the  company,  which  are 
to  be  deemed  as.fully  paid-up  shares,  and  by  the  company's  acceptances  for 
1,0001.  and  1,0001.  and  7501.— m  all  2,7501.— payable  at  four  months  after 
^(e;  and  also  iAi9  company's  acceptances  for  2,0001.  and  8841.  and  4161., 
making  in  all  2,7501.,  at  six  noonths  after  date;  but  the  payment  of  all  such 
acceptances  to  be  deemed  satisfied,  if  the  board  shall  so  desire,  by  half  the 
amount  of  such  acceptanceB  being  paid  in  cash  when  due,  and  the  other  half 
by  further  acceptances  of  the  company,  payable  at  four  and  six  months,  as 
^  case  may  be,  according  to  the  tenor  of  the  original  acceptances ;  the  due 
payment  of  those  acceptances  to  be  collaterally  secured  by  a  mortgage  of  the 
two  boats  above  mentioned,  with  power  of  sale  not  to  be  exercisable  until  after 
dfi&ult,  and  after  fourteen  days*  written  notice  to  the  company;  and  also 
to  be  secured  by  a  mortgage  of  the  calls  already  made  and  unpaid,  and  here- 
after to  be  made  on  the  shareholders  whose  names  are  stated  in  a  list  to  be 
furaished  to  Mr.  Rogerson  or  his  solicitors ;  with  liberty,  however,  for  the 
direct<»s  to  apply  a  sum  not  exceeding  1,5001.  out  of  such  arrears  or  calls 
towards  the  debts  and  liabilities  of  the  company.  Mr.  Eogereon  also  to 
provide  funds  as  and  when  required,  to  the  extent  of  l.OOOL,  for  the  purpose 
of  dispatching  and  working  the  two  boats  above  mentioned;  and  also  for 
working  two  other  boats,  called  the  Papin  and  the  Belloi,  and  for  working 
certain  coal-fields  at  a  place  called  Dobra,  under  arrangements  to  be  made  to 
the  mutual  satisfaction  of  Mr.  Bogerson  and  the  directors.  The  directors  defer 
the  consideration  of  the  purchase  of  the  boat  called  the  Harry  Clasper.  That 
the  purchase  of  the  two  boats  called  the  Chesapeake  and  the  Louise  Crawshay 
be  carried  out,  and  the  payment  for  the  same  effected  in  the  manner  and  upon 
the  terms  above  mentioned,  but  subject  to  legal  approval. 

"  That  simultaneously  with  the  above  arrangements  being  carried  out  to 
the  satisfacticm  of  the  legal  advisers  of  the  company  and  of  Mr.  Bogerson,  the 
latter  should  he  empowered,  subject  to  the  limit  of  expense  after  menfaoned, 
to  get  ready,  and  insure,  aod  dispatch  to  the  Danube,  for  and  on  behalf  of 
the  company,  the  two  boats  called  the  Louise  Crawshay  and  the  Chesapeake, 
and  also  to  provide  and  send  out  by  these  boats  proper  materials  for  workng 
the  colliery,  and  that  he  also  be  empowered  to  send  out  for  the  company,  and 
tnantain  seven  men  for  w<H'king  the  collieries ;  he  also  for  the  company  to  pay 
their  wages. 

"  That  the  company  may  reimburse  Mr.  B(^er8on  for  any  necessary 
expenses  that  he  may  incur  to  the  satisfaction  of  the  directors  for  the  above 
purpose  to  the  extent  of  l.OOOL,  Mr.  Bogerson  on  his  part  undertaking  to 
provide  the  necessary  funds  to  that  extent,  as  and  when  required,  it  being 
understood  that  such  reimbursements  may  be  made,  if  the  directors  shall  so 
desire,  by  acceptances  of  the  company,  to  be  given  from  time  to  time  according 
to  the  outlay  actually  made,  and  approved,  and  to  be  paid  respectively  at  four 
months  after  date." 

A  Mr.  Lankaski  was  appointed  manager  of  the  boats  and  collieries 
mentioned  in  the  agreement.  Bogerson  then  accepted  200  shares  in  the 
company,  for  which  he  paid  them  2,000L,  and  the  company  paid  him  a  like 
sum  on  account  of  the  two  ships,  the  Louise  Crawshay  and  the  Chesapeake. 
Xeither  Bogerson  nor  his  firm  advanced  the  5,6001.  The  transfers  of  the 
steamers  were  not  completed. 

On  the  5th  June,  1863,  Bogerson  tendered  to  the  company  for  acceptance 
seven  bills  of  exchange,  drawn  by  him,  in  his  own  name,  on  the  company, 
of  different  amounts,  but  making  together  the  sum  of  5,5001.  Those  bills 
he  uigently  requested  the  directors  of  the  company  to  indorse ;  and  the 
plaintiffs,  in  reliance  upon  his  assertion  that  without  such  acceptance  and 
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indorsement  the  ships  could  not  be  seat  to  the  Danube,  and  confiding  in  his 
promise  to  perform  the  agreement  on  hia  part,  accepted,  indorsed  and  handed 
over  the  biUs  to  him. 

The  defendant  Kogerson  then  also  wrote  to  the  plaintiffs  as  follows : 

"  June  5,  1863. 

"  Gentlemen, — In  consideration  of  your  agreeing  to  guarantee  the  payment 
of  the  acceptances  of  the  Anglo-Danubian  Steam  Navigation  Company,  drawn 
for  the  purpose  of  paying  for  the  boats,  to  the  extent  of  two-thirds  of  the 
5,500/.,  that  is  3,6671.,  I  engage  that  you  shall  not  be  called  upon  to  pay  under 
that  guarantee,  except  upon  the  following  dates,  viz. : 

12  months  from  the  dates  of  the  bills.  1,8831.  10s.  Od. 
18  months  from  the  dates  of  the  bills,  1,8331.  10s.  Od. 
you  agreeing  to  indorse  new  bills  to  take  up  those  first  drawn  until  you  will 
come  to  the  dates  named,  that  is,  twelve  and  eighteen  months  respectively, 
at  which  date  you  become  owners  of  two-thirds  of  the  property  mortgaged  to 
J<^n  B<^erson  and  Co. 

"It  is  further  understood  that  you  will  accept  bills  to  raise  the  funds  to 
work  the  boats  and  colliery — ^you  being  liable  in  the  event  of  the  company  not 
paying  to  the  extent  of  two-thirds  of  the  amount  which  is  not  to  exceed  1,0001. 
— Yours  truly,  John  Roqeeson." 

No  mortgage  of  the  ships  or  either  of  them  was  ever  executed  by  or  on 
behalf  of  the  company.  It  was  alleged  that  the  two  vessels  had  never  been 
sent  by  Bogerson  to  the  Danube;  that  he  had  made  use  of  them  tor  his  own 
purposes;  that,  in  fact,  he  bad  mortgaged  them  unknown  to  the  plaintiffs,  and 
had  also  indorsed  some  of  the  bills  of  exchange  to  Messrs.  Lambton  and  Co., 
who  had  commenced  proceedings  at  law  thereon. 

The  bill  in  the  suit  contained  the  following  chaise : 

"  That  the  defendant  Rogerson,  without  the  authority  or  privity  of  the 
company  and  the  plaintiffs,  or  either  of  them,  after  the  date  of  the  said 
contract  of  the  2nd  June,  1863,  caused  the  Chesapeake  or  Louise  Cratvahay, 
or  one  of  them,  to  be  laden  with  rifles,  muskets,  munitions  of  war,  and  other 
freight,  for  conveyance  to  some  port  or  parte  in  the  Black  Sea  or  elsewhere; 
that  such  freight  was  taken  on  board  at  Newcastle-upon-Tyne,  or  Falmouth, 
or  some  other  port  in  this  country,  and  conveyed  by  the  said  steamers  or  one 
of  them  to  some  port  or  ports  in  the  Black  Sea  or  elsewhere,  other  than  the 
Danube.  Since  the  arrival  of  the  Chesapeake  and  the  Louise  Crawshay  at 
the  port  of  Constantinople,  the  said  steamers  have  in  like  maimer,  without  the 
authority  or  privity  of  the  company  and  the  plaintiffs,  or  either  of  them,  been 
used  and  employed  by  the  said  John  Eogerson  in  the  conveyance  of  passengers 
and  goods  to  and  from  the  port  of  Constantinople  and  Trebizond,  or  elsewhere 
in  the  Black  Sea  other  than  the  Danube,  and,  instead  of  dispatching  the  said 
steamers  to  the  Danube,  as  the  said  John  Rogerson  had  undertaken  to  do,  the 
said  John  Eogerson  has,  in  fact,  used  and  employed  the  said  steamers  for  his 
own  purposes.  The  plaintiffs  charge  that  a  considerable  quantity  of  the  arms 
and  munitions  of  war  and  other  freight  was  sent  by  the  said  John  Bogerscm 
as  aforesaid  as  an  adventure  or  speculation  on  his  own  account,  and  that  the 
residue  of  the  sftid  freight  was  taken  by  the  said  John  lU^erson  for  divers 
other  persons.  The  plaintiffs  charge  that  the  whole  of  such  freight  was 
contraband  of  war,  and  was  shipped  by  the  said  John  Rogerson  with  the  fuU 
knowledge  that  the  same  was  contraband,  and  that  it  was  intended  for,  and 
that  it  was  in  fact  supplied  to,  the  Circassians,  who  were  then  at  war  with  the 
Emperor  of  Russia ;  and  that  the  said  John  Rogerson  wilfully  placed  the 
Chesapeake  in  peril  of  being  seized  and  confiscated  to  the  use  of  his  Imperial 
Majesty.  The  said  John  Bogerson  concealed  from  the  plaintiffs  and  the 
company  that  the  Chesapeake  was  laden  with  suoh  or  any  freight.  The  said 
John  Bogerson  pretends  that  he  was  entitled  to  take  such  freight  under  a 
stipulation  in  a  tender  made  by  him  on  the  28th  May,  1862;  but  the  plaintiflb 
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chaise  the  contrary,  and  that  such  stipulation  formed  no  part  of  the  said 
omtoict. ' ' 

The  bill  then  prayed  a  declaration  that  the  plaintiffs  were  respectively 
altogether  discharged  from  liabiUty  on  the  said  biUs  of  exchange  so  indorsed 

by  them  as  aforesaid;  and  that  the  defendants,  John  Rogerson  and  William 
Soott,  were  severally  bound,  and  ought  to  indemnify  the  plaintifFs  against  the 
said  actions  at  law  brought  by  Messrs.  Lambton  and  Co.  against  the  plaintiffs; 
aod  that  the  said  defendants  might  be  decreed  to  do  so,  or  that  they  might  be 
decreed  specifically  to  perform  the  said  agreements  of  the  2nd  and  5th  June, 
1863,  the  plaintiffs  being  ready  and  willing,  and  thereby  offering  specifically  to 
perfwm  such  agreements  on  their  part ;  for  an  account  of  what  was  due  to  the 
plainti^  from  the  defendants  under  the  said  agreements;  for  the  pn^er 
application  and  payment  of  the  amount  found  due;  and  for  an  injunction  to 
restrain  the  negotiation  of  the  said  bills  of  exchange,  and  the  further 
prosecution  of  the  said  actions. 

The  further  details  of  the  case  will  sufficiently  appear  from  the  judgment 
ol  the  Master  of  the  Rolls  {infra). 

Southgate,  Q.C.,  and  Locoek  Webb  appeared  for  the  plaintiffs,  and  con- 
tended that,  under  all  the  circumstances  of  the  case,  from  the  non-delivery  of 
the  ships  to  the  company,  from  their  not  having  been  duly  sent  to  the  Danube 
as  they  might  and  ought  to  have  been,  and  from  the  peculiar  dealings  with 
them  by  the  defendant  Bogerson,  unknown  to  the  plaintiffs,  they  were 
dischai^ed  from  their  liability  under  the  agreements  of  the  2nd  and  5th  June, 
1863,  and  entitled  to  the  relief  they  sought  by  their  bill. 

Sclu^yn,  Q.C.,  and  A.  Marten,  for  the  defendant  Rogerson,  contended 
that  he  had  acted  as  the  agent  of  the  plaintiffs  and  the  A.  D.  S.  Company  in 
the  transaction.  The  company  was  not  unaware  of  his  proceedings,  and  the 
knowledge  of  the  company  must  therefore  bind  the  plaintiffs.  Further,  they 
insisted  that  when  once  the  ships  were  dispatched  as  they  were  by  him  from 
Newcastle,  they  were  duly  delivered  to  the  plaintiffs  and  their  company, 
subject  to  his  shewing  that  he  had  expended  the  1,0001.  agreed  upon.  No 
time  was  fixed  within  which  the  vessels  were  to  be  delivered.  The  real 
question  in  the  case  was,  what  was  the  construction  of  the  agreement?  They 
insisted  that  Rogerson  had  not  forfeited  his  right  xmder  it  by  transmitting 
the  cargo  of  arms,  &c.,  or  by  his  other  acts.  What  he  did  he  did  at  his  peril, 
but  that  did  not  affect  his  position  as  regarded  the  plaintiffs.  Their  remedy 
was  at  law,  for  a  breach  (if  any)  <A  the  agreements. 

Ffooka  appeared  for  the  defendants,  the  Anglo-Danubian  Company  and 
Couchman. 

Southgate,  Q.C.,  was  not  called  on  to  reply. 

Nov.  14. — ^The  Master  of  the  Bolls. — I  have  read  the  evidence  in  this 
case,  and  T  think  that  the  plaintiffs  are  entitled  to  a  decree.  The  first  question 
to  be  considered  is,  what  is  the  contract  between  the  parties?  There  was  a 
great  deal  of  preliminary  discussion  with  respect  to  the  Anglo-Danubian 
Company  purchasing  the  steamers  from  Mr.  Rogerson ;  but  I  am  of  opinion 
that  that  did  not  form  the  contract.  I  think  the  contract  is  to  be  found  in 
the  resolutions  of  the  2nd  June,  1863,  which  were  entered  in  the  books  of  the 
company  when  Mr.  Bogerson  was  present.  It  is  necessary  for  me  to  refer  to 
those  resolutions  in  order  to  explain  what  I  have  to  say  on  the  subject.  [The 
Master  of  the  Bolls  then  read  the  whole  of  the  contract  as  above  set  forth, 
and  continued:]  Now,  the  first  thing  to  be  observed  upon  that  contract  is, 
the  nature  of  the  proposed  mortgage,  and  that  is  a  material  question  in  the 
case.  The  mortgage  was  to  be  a  mortgage  on  the  ships  of  the  company;  but 
the  mortgage  was  not  to  be  enforced,  and  no  sale  was  to  take  place  until  after 
default.  By  that  was  meant  default  in  the  payment  of  the  acceptances,  and 
therefore  the  mortgage  could  not  have  been  exercised  strictly  until  the  four 
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months  had  expired,  when  the  first  acceptance  became  due,  and  then  there 
would  have  to  be  paid  one  half  at  least,  and  fresh  acceptances  given  for  the 
remaining  half,  if  the  Anglo-Dauubian  Company  so  thought  fit.  Besides,  it 
was  not  to  be  exercisable  until  after  default,  and  after  fourteen  days'  written 
notice  to  the  company.  Those  were  the  conditions  upon  which  alone  the 
mortgage  was  to  be  enforced.  There  was  also  to  be  a  mortgage  of  the  unpaid 
calls  of  the  shareholders,  of  which  a  list  was  to  be  furnished,  subject  to  the 
company  being  entitled,  in  the  first  instance,  to  take  out  1,5001.  f<H*  the 
payment  of  any  sums  of  money  which  they  might  consider  it  desirable  should 
be  appUed  towards  the  affairs  of  the  company.  There  was  a  subsequent 
resolution  that  a  Mr.  Lankaski,  who  appears  was  a  partner  in  the 
firm  of  Kogerson  and  Co.,  in  Servia  (at  least  so  I  infer  from  the  fact 
of  their  ,(^lling  him  "  our  Mr.  Lankaski  "),  was  to  be  manager  of  the 
business  at  Dobra,  near  Belgrade,  at  the  weekly  salary  of  Sf.,  in 
addition  to  his  reasonable  and  necessary  expenses.  Mr.  Lankaski  was  to  act  id 
accordance  with  written  instructions,  to  be  furnished  to  him  by  the  secretary 
of  the  company.  Now,  that  was  the  original  contract.  The  only  variation 
that  was  made  in  it  was  this,  that  the  l.OOOL  to  be  laid  out  was  not  to  be 
"  to  the  satisfaction  of  the  directors,"  but  at  the  mere  absolute  control  of 
Mr.  Rogerson — that  he  was  to  employ  it  as  he  thought  iit.  That  was 
ultimately,  and  in  fact,  the  contract  which  was  entered  into.  Now,  in  the 
first  place,  it  is  quite  clear,  in  my  opinion,  that  that  was  a  contract  with  the 
Anglo-Danubian  Steam  Navigation  Company;  and  that  it  was  not  a  contract 
with  any  individuals  whatever.  It  is  true  that  Mr.  Burke  and  Mr.  Reams 
were,  so  to  say,  substantially  that  company,  and  could  make  it  do  as  they 
pleased.  But  the  contract  was  made  with  the  company,  and  not  with  those 
gentlemen  individually.  It  is  observable  also  with  respect  to  the  1,0001. 
which  was  to  be  laid  out,  that  it  was  not  like  a  trust  which  Mr.  Kogerson 
was  obliged  to  perform ;  it  was  optional  on  his  part,  and  he  was  not  to  lay  it 
out  unless  he  thought  fit.  The  next  thing  to  consider  is,  the  transaction  which 
has  given  rise  to  this  suit;  in  fact,  by  which  the  plaintiffs,  Mr.  Burke  and 
Mr.  Kearns — became  liable  for  the  due  performance  of  the  contract  by  the 
company;  that  is  to  say,  that  to  the  extent  of  two-thirds,  the  acceptances  of 
the  company  should  be  duly  honoured.  That  took  place  upon  the  11th  June, 
1863.  It  took  place  nine  days  after  the  resolutions  were  come  to,  and  on  the 
same  day  (which  is  very  material)  a  letter  of  instructions  was  given  to 
Mr.  Rogerson,  directing  him  to  send  the  steamers  to  the  Danube  at  once. 
It  is  important  to  observe  that  Mr.  Rogerson  told  the  plaintiffs  that  he  could 
not  send  out  the  ships  unless  they  would  give  their  guarantee  that  the  bills 
should  be  paid,  at  all  events  to  the  extent  of  the  two-thirds.  I  think  that 
was  reasonable  enough  on  the  part  of  the  defendant.  He  thought  that  the 
company  had  no  very  large  amount  of  funds.  It  was  a  limited,  company, 
and  it  was  perfectly  intelligible  that  he  did  not  like  to  send  the  ships  out 
without  some  reasonable  certainty  that  the  bills  of  the  company  would  be 
duly  honoured;  and  accordingly  the  guarantee  which  he  required,  and  they 
consented  to  give,  was  as  follows:  [The  Master  of  the  Rolls  read  the 
guarantee  as  above  stated,  and  continued  thus:]  That  sum  of  1,0001.  was 
the  money  to  be  expended  in  sending  the  ships  out.  I  am  not  sure  that  this 
is  a  very  remarkable  circumstance,  although  it  was  a  great  deal  relied  upon 
in  the  course  of  the  arguments,  viz.,  that  no  note  was  made  at  the  time  on 
the  register  of  the  ships,  of  the  ownership  of  them.  I  am  clearly  of  opinion 
that  the  plaintiffs  expected  it  to  be  made;  I  am  also  quite  satisfied  that  a 
bill  of  sale,  executed  by  a  Mr.  Wraith,  was  produced  to  the  office  at  the  time, 
and  that  thev  believed  it  to  be  effectual  to  enable  them  to  get  a  transfer  dulv 
made.  In  point  of  fact,  however.  Mr.  Wraith  at  that  time  had  no  ownership 
in  the  ships  at  all.  It  is  quite  true  that  Mr.  Rogerson  was  the  real  ott^le'■. 
though  thev  were  not  registered  in  his  name..  They  were  registered  in  the 
name  of  the  Tyne  Ferry  Company,  and  though  Mr.  Rogerson  probably  was 
the  principal  manager  of  the  Tyne  Ferry  Company,  and  could  have  got  the 
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ships  transferred  whenever  he  pleased,  he  did  not  think  fit  to  do  so.    I  do 

not  ground  my  judgment  upon  this,  that  the  plaintiffs  were  induced,  either 
by  misrepresentation  qn  the  part  of  Mr.  Rogerson,  or  any  expectation  on 
their  own  part,  that  the  transfer  of  the  ships  would  take  place  immediately; 
to  indorse  the  bills  of  exchange.  It  is,  however,  important  to  observe,  that 
what  then  took  place  was  this:  upon  the  plain  construction  of  the  contract, 
the  vessels  were,  in  my  opinion,  to  be  delivered  immediately  to  the  Anglo- 
Danubian  Steam  Navigation  Compai^;  and  the  mortgage  was  to  be  enforced, 
only  provided  the  biUs  were  not  paid.  Accordin^y  the  first  and  really 
important  question  is  this,  whether  the  ships  were  in  fact  delivered  to  the 
company  at  all?  I  omit  for  the  present  all  consideration  of  the  question, 
whether  the  ships  were  to  be  delivered  in  the  Danube  or  in  the  Tyne.  I  am 
of  opinion,  upon  the  evidence,  that  they  were  never  delivered  to  the  company 
anywhere;  that  no  delivery  of  any  sort  took  place  at  any  place  whatever; 
but  that  they  remained  constantly  in  the  possession  of  Mr.  llogerson,  the 
vendor.  The  way  in  which  it  was  put  by  Mr.  Bogerson,  or  by  his  counsel 
in  their  arguments,  was  this:  He  contended  that  he  represents  two  characters. 
He  says,  it  is  true  that  he  was  the  vendor,  but  he  was  also  the  agent  of  the 
company,  and  after  the  contract  was  entered  into  no  transfer  took  place  on 
the  registry;  for  that  his  position  was  only  that  of  an  agent  of  the  company, 
and  he  was  thereupon  entitled  to  consider  the  ships  duly  delivered  to  him 
as  such  agent.  It  was  urged  very  strongly  before  me,  that  if  A.  B.,  a 
stranger,  had  been  the  agent  of  the  company,  and  Mr.  Rogerson  had  trans- 
ferred the  ships  to  him,  that  would  have  been  a  delivery  of  them  to  the 
company,  because  it  was  a  delivery  to  the  agent  of  the  company.  It  was 
also  strongly  urged,  and  with  great  truth,  that  those  two  characters  might 
be  filled  by  the  same  person.  But  the  question  whether  there  was  such  a 
delivery,  is  the  question  to  be  determined  by  the  evidence  in  the  case.  In 
the  first  place,  it  is  to  be  considered  what  is  meant  by  delivering  a  vessel  to 
the  purchaser?  It  means  that  he  must  have  the  control  over  the  vessel,  and 
not  necessarily  that  he  is  to  be  put  into  the  manual  possession  of  it.  To 
complete  the  delivery,  he  must  be  able  to  direct  where  the  vessel  shall  go, 
what  it  shall  do,  what  performances  it  shall  be  required  to  undertake;  in  fact, 
to  have  exactly  the  same  control  over  it  as  exists  with  respect  to  any  other 
chattel  which  is  sold  and  delivered  to  a  purchaser.  If,  for  instance,  I  buy 
a  carriage,  the  delivery  of  that  takes  place  when  it  is  sent  to  my  stables,  or 
to  the  care  of  any  other  person  whom  I  may  authorise  to  take  it,  and  who 
may  use  it  as  he  pleases.  But  the  important  thing  to  consider  in  this  case  is 
this.  Undoubtedly  these  vessels  might  have  been  so  delivered  to  Mr.  Rogerson, 
and  if  Mr.  Rogerson  had  treated  himself  as  the  mere  agent  of  the  company 
from  that  time,  and  had  in  fact  treated  the  company  solely  as  the  owners, 
then  I  think  it  might  have  been  justly  said  that  there  was  a  delivery  to  the 
company  at  that  time.  I  am  of  opinion,  however,  upon  the  evidence,  that 
Mr.  Rogerson  had  the  sole  and  unquestionable  control  of  the  vessels.  He 
did  exactly  what  he  pleased  with  them,  and  not  as  the  agent  of  the  company, 
from  the  time  when  the  resolutions  were  entered  into  down  to  the  time  when 
the  vessels  were  ultimately  sold  at  Constantinople.  But  what  is  the  duty 
of  an  agent?  The  duty  of  an  agent  is  to  take  the  instructions  of  his  principal, 
and  the  instructions  of  the  principal  in  this  case  were  to  send  the  ships  to 
the  Danube.  Ck)nsider  first  the  case  of  the  Chesapeake,  and  see  what  took 
place  as  to  that  vessel.  The  voyage  to  the  Danube  would  have  been  one  of 
less  expense  and  of  less  duration  than  vessels  usually  incur  in  performing  it. 
The  vessels  were  sent  to  Trebizond.  The  distance  from  the  Bosphorua  to 
Trebizond  is  nearly  double  that  from  the  Bosphorua  to  the  mouth  of  the 
Danube.  I  do  not  know  whether  it  is  proved  in  the  case  or  not,  but  that 
is  a  geographical  fact  which  the  court  is  bo\md  to  know,  and  one  as  to  which 
anybody  may  satisfy  himself  by  inspecting  an  ordinary  map  of  the  Black  Sea. 
The  fact  is,  Trebizond  is  at  least  400  miles  (and  therefore  800  there  and  back) 
out  of  the  way  of  the  direct  passage  to  the  Bosphorus  from  the  mouth  of 
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the  Danube.  How  is  his  conduct  in  this  respect  explained,  and  how  does 
Mr.  Bogerson  justify  it?  He  alleges  that  he  told  the  plaintifiEs  that  he  intended 
to  send  out  certain  goods  in  their  vessel  upon  freight  at  41.  per  ton  for  his 
own  profit,  as  a  speculation,  and  that  this  was  assented  to  by  them.  I  will 
assume  for  the  present  that  that  was  so,  and  then  consider  the  result  of  it. 
It  is  proper  to  observe  that,  with  respect  to  sending  out  any  goods,  the 
plaintiffs  ought  to  have  had  the  express  assent  of  the  owners  of  tiiie  vessels 
for  such  an  use  of  them,  and  to  have  had  explained  to  them  exactly  what 
it  was  that  was  intended  to  be  done.  Assuming,  however,  that  that  was  so, 
according  to  the  evidence  part  of  the  goods  was  actually  shipped  on  board 
the  Chesapeake  before  the  contract  was  entered  into.  The  papers  in  the  suit 
are  very  voluminous,  but  I  think  from  my  perusal  of  them  that  this  is  plain : 
that  the  only  communication  or  conversation  which  refers  to  the  taking  of 
the  goods  mentioned  is  with  respect  to  the  discharge  of  those  goods  in  their 
way  to  the  Danube,  and  that  they  were  not  to  go  out  of  their  way.  That 
it  would  have  been  justifiable,  under  the  contract,  to  have  discharged  goods 
at  Vigo,  Gibraltar,  or  Malta,  or  possibly  at  Athens,  where  the  vessels  might 
touch,  or  at  Constantinople;  but  it  would  not  have  been  right  to  have  gone 
to  Trebizond  to  deliver  any  goods  there.  That,  in  short,  it  would  not  have 
been  justifiable  to  have  gone  out  of  the  regular  course  to  deliver  the  goods 
at  another  place ;  and,  as  I  have  observed,  Trebizond  is  400  miles  out  of  the 
way,  and  to  make  that  deviation  would  have  required  the  express  assent  and 
sanction  of  the  company.  But  that  sanction  is  nowhere  alleged  to  have  been 
given ;  which  is  the  more  striking  because  it  is  wholly  inconsistent  with  that 
which  is  the  great  object  of  the  Anglo- Danubian  Company ;  that  object  was, 
that  the  vessels  should  arrive  at  the  Danube  at  the  very  earliest  time  at  which 
they  could  get  there.  It  was  a  very  serious  injury  to  them  that  there  was 
any  delay  in  the  arrival  of  the  vessels.  Besides  that,  tiiere  is  another  consider- 
ation in  this  case,  which  is  a  matter  of  very  considerable  importance — ^the 
character  of  the  goods  which  were  sent  out  was  of  a  very  dangerous  descrip- 
tion ;  amongst  them  was  a  ton  of  gunpowder,  and  uU  the  rest  were  munitions 
of  war.  They  were  intended  for  the  purpose  of  being  supplied  to  the  Circas- 
sians in  their  struggle  against  the  Russian  empire.  That,  in  my  opinion,  is 
clearly  established.  They  were,  in  fact,  contraband  of  war.  The  whole  of 
the  goods  that  were  sent  out  were — it  does  not  matter  whether  they  were 
six  or  eight  tons,  or  what  the  amount  of  the  tonnage  was ;  but  it  is  quite 
clear  that  they  were  a  cargo  of  great  value  to  the  Circassians,  and  that  tiiere 
was  considerable  difficulty  in  getting  them  in  Circassia.  7^his,  too,  is  quite 
dear,  that  the  vessel  incurred  very  serious  risks;  because,  if  any  Tlussian 
vessel  of  war  had  found  it,  it  would  have  been  taken,  without  a  doubt,  and 
condemned.  I  am  of  opinion,  upon  the  evidence,  that  not  only  was  this 
known  to  all  the  persons,  but  that  it  was  known  at  Constantinople.  When 
they  got  to  Trebizond  they  could  not  get  any  fuel,  and  it  was  only  by  some 
of  the  boats  of  the  country  (which  they  call  caiques)  coming  out,  that  the 
ship  was  unloaded  into  one  of  them.  Thereupon,  being  discharged  of  her 
cargo,  she  goes  back  to  Trebizond  by  means  of  the  interposition  of  the  English 
consul.  It  was  only  upon  the  master  of  the  ship  giving  his  positive  tmder- 
taking  that  the  fuel  would  merely  be  used  to  take  him  back  to  Constantinople, 
that  he  was  able  to  move  from  Trebizond  at  all.  It  is  true  he  did  not  strictly 
perform  hi.s  contract  with  the  Englisti  consul,  because,  no  sooner  was  he 
supplied  with  coal,  which  he  purchased,  than  he  went  out  to  sea,  taking  the 
caique  in  tow,  and,  after  towing  her  for  nine  or  ten  hours,  he  left  her  in  the 
middle  of  the  night,  as  near  the  coast  of  Circassia  as  he  could,  where,  it  is 
to  be  inferred,  the  goods  arrived.  The  vessel  itself  arrived  safely ;  that  is 
to  say,  though  it  incurred  risk,  it  met  with  no  accident.  But  I  am  of  opinion 
that  this  part  of  the  transaction  alone  is  sufficient  to  discharge  the  sureties, 
and  that  it  is  not  necessary  to  go  a  step  beyond  this  for  the  purpose  of 
releasing  them.  They  wanted  the  vessel  to  be  sent  out  immediately  to  the 
Danube.   The  Chesapeake  arrived  at  Constantinople  on  the  23rd  August,  1863. 
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3h.e  spent  a  month,  b11  but  four  days,  in  her  excursion  to  Trehizond,  and  she 
returned  on  the  18th  September  to  Constantinople ;  and  in  mucli  less  time 
Bhe  might  easily  have  gone  to  the  mouth  of  the  Danube.  As  to  this  trans- 
action, independently  of  the  risk  incurred  by  the  vessel  lieing  likely  to  be 
seized,  the  mere  delay  in  going  out  of  her  route  and  employing  herself  for 
a  totally  different  purpose  is,  in  my  opiaion,  sufficient  to  disehurge  the  sureties 
from  their  contract.  But  the  case  does  not  rest  there.  Tliis  is  to  be  seen 
throughout:  that  Mr.  liogersou  disregarded  the  directions  and  instructions  of 
the  company,  whose  agent  he  professed  hiuiself  to  have  been,  and  says  that 
he  now  is.  He  says  now  that  he  would  have  taken  the  Chctfupeake  to  the 
Danube  if  the  plaintiffs  or  the  Anglo-Daiiubian  Company  had  provided  him 
with  the  necessary  funds  for  that  purpose.  But  there  is  this  manifest 
observation  which  occurs  upon  that,  that  a  much  smaller  sum  would  have 
taken  this  vessel  to  the  Danube  than  was  spent  in  taking  her  to  Trebizond, 
and  much  less  than  was  spent  in  taking  her  there  and  back  again.  As  I 
understand  from  his  account,  what  he  seeks  to  be  entitled  to  have  paid  to 
him  is  that  which  he  contends  the  company  must  pay,  namely,  all  the  extra 
expense  that  was  occasioned  by  the  voyage  from  Constantinople  to  Trezibond 
and  back  again,  solely  occasioned  on  account  of  his  own  speculation,  which 
was  not  communicated  to  them.  He  alleges  it  was  merely  because  this  was 
not  paid  and  further  funds  supplied,  that  the  ChesapeaUe  did  not  go  to  the 
I^anube  at  all.  The  evidence  shows  me  clearly  not  only  that  Mr.  Rogerson 
did  not  act  as  the  agent  of  the  company,  but  that  he  did  not  consider  himself 
such  agent,  and  that  he  never  intended  it  to  be  thought  that  he  was  the 
agent  of  the  company,  or  to  relinquish  his  own  control  over  the  vessels  until 
the  bills  which  he  received  had  been  duly  proved.  No  doubt  he  treated  the 
company  as  the  purchasers  of  the  vessels,  and  he  treated  himself  as  the 
mortgagee  of  them;  but  he  determined  not  to  quit  possession  of  the  vessels 
until  he  was  fuUy  paid,  although  the  delivery  of  the  vessels  to  the  company 
so  as  to  put  them  under  the  control  of  the  company  was,  in  my  opinion,  an 
essential  part  of  the  contract,  and  was  so  considered  on  both  sides.  I  have 
already  stated  that  I  am  not  at  all  clear  that  the  transfer  in  the  registry  was 
necessary  for  the  purpose  of  completing  the  contract.  It  was  stated  with 
some  truth  that  this  could  have  been  done  at  any  time,  and  that  the  contract 
was  sufficient ;  but  assuming  this  to  be  so,  exactly  the  same  thing  might  be 
said  of  the  mortgagee  of  the  vessels,  viz.,  that  Rogerson  was  just  as  much 
a  mortgagee  of  the  vessels  under  the  contract  as  the  company  were  owners 
of  the  vessels  under  it.  His  mortgage,  however,  was  to  be  this,  that  he  was 
not  to  exercise  the  power  of  sale  until  after  default  in  payment  of  the  bills. 
How  then  does  he  actV  He  acts  as  the  owner  of  the  vessels,  and  whether 
us  mortgagee  in  possession,  or  as  any  other  owner,  is  not  material,  if  be 
never  acted  as  agent  of  the  Anglo-Danubian  Company,  or  as  if  they  had 
anything  to  do  with  the  vessels  except  to  give  him  money  for  the  purpose 
of  working  them.  The  truth  of  this  is  shown  from  various  letters  which  have 
been  proved  in  the  suit,  and  which  were  written  to  Mr.  Lankaski.  I  will 
refer  to  one  or  two  of  them.  First,  there  is  a  letter  written  from  Newcastle, 
and  subscribed,  "  Yours  faithfully,  John  Rogerson  and  Company,  signed 
f .  Cann  "  (who  is,  I  assume,  a  confidential  person  entitled  to  use  the  name  of 
liogersou  and  Co.).  The  letter  is  dated  the  27th  June,  1863,  therefore  it 
was  twenty-five  days  after  the  contract  was  entered  into ;  and  very  little  more 
than  a  fortnight  (sixteen  days)  after  the  arrangement  with  the  plaintiffs  as 
to  their  giving  the  guarantee.  It  is  written  to  Lankaski,  or  Messrs.  Heald, 
Msthum  and  Co.,  Constantinople  (they  being  the  oorrespondents  there  of 
Rogerson  and  Co.).  This  is  the  letter:  "  We  are  in  receipt  of  your  letters 
of  the  4th,  10th,  and  16th  June.  That  to  Mr.  Holmes  we  did  not  seud  to 
him,  as  it  was  not  encouraging."  I  omit  reading  the  whole  of  the  oonsuter- 
ations  mentioned  in  the  letter,  because  it  would  be  interminable  for  me  to  go 
through  the  detail  of  all  the  circumstances  of  the  case.  I  do  not  think 
Mr.  Bc^erson's  withholding  the  letter  of  Mr.  Holmes  respecting  the  prospects 
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of  the  company  in  Servia  can  have  anything  at  all  to  do  with  the  question  I 
am  now  considering.  I  think  he  ought  to  have  conomunicated  it  to  them; 
but,  whether  he  did  so  or  not,  I  do  not  think  that  can  affect  the  question, 
which  is,  whether,  in  point  of  fact,  there  was  any  delivery  of  the  vessels  at  all. 
Then  the  letter  goes  on  thus:  "  And  indeed  you  could  satisfactorily  judge  of 
tiie  uiutertaking  from  a  mere  stay  of  forty-two  hours  on  &e  spot.  The 
Chesapeake  left  Falmouth  in  order.  Mr.  Crawshay  says  the  Circassians  are 
wanting  such  a  boat.  If  so,  you  can  sell  at  1,500L ;  but  you  must  get  the  cash. 
Mr.  Rogerson  has  gone  to  London,  and  will  write  you  from  there  as  to  any 
other  business."  Here  is,  by  an  authorised  agent  (after  the  delivery  according 
to  his  own  statement  of  the  vessel  to  himself  as  agent),  an  express  direction 
by  him  to  sell  the  vessel.  Now,  it  is  to  be  observed  that  he  was  the  vendor; 
the  vessel  was  standing  in  his  own  name  at  the  time  of  the  r^stry  on  the 
customs.  He,  according  to  his  own  statement,  was  mortgagee  of  the  vessel. 
His  mortgage  only  entitled  him  to  sell  after  default  in  payment  of  the 
acceptances,  and  the  acceptances  were  not  due  for  three  months,  and  yet 
he  directs  the  vessels  to  be  sold,  and  authorises  them  to  be  sold,  providing 
they  can  get  1,5002.  for  them.  It  is  to  be  observed  that  the  price  that  was 
paid  to  him  for  the  vessel  was  2,0001.  I  was  told  that  he  said  he  should 
have  asked  2,5001.;  but  I  confess  I  do  not  look  upon  the  2,5001.  paid  in 
paid-up  shares  of  the  company  as  very  much.  I  consider  the  5,5001.  as  the 
price  of  the  ships;  so  that,  in  fact,  it  might  well  be  said  that  if  the  2,0001. 
was  the  price  of  one  ship,  3,5001.  was  the  price  of  the  other;  or  it  might  have 
been  divided  in  any  way  that  might  have  been  thought  fit.  It  is  also  to  be 
observed  that  the  word  is  "  Circs,"  which  I  read  as  meaning  Circassians.  1 
think  no  one  can  doubt,  con^dering  what  took  place  with  the  ships,  that  that 
is  the  real  meaning  of  the  term.  But  I  think  all  that  is  wholly  inconsistent 
with  any  delivery  of  the  ships  to  the  Anglo-Danubian  Company,  or  to  the 
plaintiffs;  for  here  is  an  express  authority  to  sell  the  ships  without  any 
reference  to  the  plaintiffs  at  all.  Again,  you  have  a  similar  thing  on  the 
6th  August,  1863,  when  a  letter  was  written  from  London  to  Mr.  Lankaski, 
addressed  to  the  care  of  Messrs.  Heatd,  Mathum  and  Co.,  at  Constantinople, 
signed  "  Pro  John  Rogerson  and  Co.  :  W.  R.  Shakell,"  who  was  also 
authorised  to  write  for  them.  The  letter  states  this :  ' '  The  present  is  to  advise 
you  of  the  Chesapeake  having  touched  at  Malta  on  the  28th  ult. ;  and  we 
trust,  if  she  has  not  already  arrived  at  Constantinople,  she  will  very  shortly 
do  so,  and  you  will  get  her  safely  discharged,  and  her  cai^o  sent  to  its 
destination.  You  will  then  make  arrangements  to  get  the  steamer  to  the 
Danube ;  but  if  you  find  the  water  too  low  to  get  to  Belgrade,  you  will  then 
make  the  beat  arrangements  you  can  for  working  the  vessel  profitably  lower 
down  the  river.  The  vessel  must  not  be  sold  under  1,5001.,  and  in  the  event  of 
your  obtaining  a  purchaser  you  must  be  careful  either  to  obtain  cash  or  good 
bills  on  London.  The  Louise  Crawshay,  left  Newcastle  last  week,  and  was  at 
Southampton  on  the  3rd  inst.  You  are  also  at  liberty  to  sell  this  boat  for 
4,0001.,  same  payment  as  for  the  Chesapeake;  and  should  you  sell  either  or 
both,  you  must  not  mention  the  sale  to  the  Banubian  people,  but  telegraph 
to  us  immediately,  and  we  shall  then  replace  them,  by  sending  the  Harry 
Clasper  and  Wanabeck."  Now,  that  letter  is  distinct.  Mr.  Rogerson  had  not 
only  not  delivered  them,  but  he  considers  himself  entitled  to  substitute  two 
other  vessels  for  them.  It  is  not  pretended  that  the  company  ever  agreed 
to  buy  two  other  vessels.  Those  were  the  only  two  they  had  bought ;  but  he 
considered  himself,  at  all  events,  entitled  to  do  as  he  did,  and  on  the  8th 
October  he  writes  to  a  similar  effect.  In  my  opinion  the  probability  was,  that 
Mr.  Rogerson  thought  his  security  was  very  bad,  and  he  was  proposing  to  sell 
the  ships  before  the  bills  had  become  due,  or  any  default  had  been  made,  in 
order  to  pay  himself;  that  he  claimed  to  be,  and  acted  as,  mortgagee  in 
possession  and  not  as  owner  of  the  ships ;  and  that  it  was  not  in  that  character 
that  he  intended  to  do  what  he  did.  But  after  reading  the  evidence  it  is 
impossible  to  say  that  he  ever  gave  the  plaintiffs  or  the  company  the  slightest 
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control  over  these  vessels,  at  any  place  whateTer,  either  in  the  Tyne  or  at 
Constantinople,  or  on  their  way  to  it.  But  assuming  the  defendant  Rogerson 
to  be  in  the  right  (1  will  take  bis  own  case  as  he  states  it),  I  will  then  see 
what  the  result  would  be.  Here  is  a  contract  entered  into  with  the  defendant 
Bogeraon  and  Co.  and  the  Anglo- Danubian  Company.  The  Anglo-Danubian 
Company  wanted  boats  for  the  Danube;  they  buy  two  boats,  and  they 
desire  the  vendor,  who  professes  bis  willingness  to  act  as  their  agent,  to 
take  the  two  boats  to  the  Danube  for  them.  The  vendor  still  professes  to  act 
as  their  agent,  and  saying  he  takes  possession  of  them  as  their  agent, 
withholds  from  his  principal  all  control  over  tile  vessels,  and  keeps  them 
entirely  to  himself  at  Constantinople.  What  he  would  have,  if  I  simply 
dismiss  the  bill,  and  give  him  what  he  claime  he  is  entitled  to,  is  this :  He  has 
received  l,0O0i.  in  one  action;  be  would  receive  3,000L  from  the  plaintiffs, 
which  is  due  upon  three  bills,  and  which  has  been  paid  into  court  with  interest, 
and  he  would  receive  the  1,5001.  for  the  sale  of  the  ship  at  Constantinople, 
beii^  a  sum  of  upwards  of  6,0001.  The  whole  of  that  would  not  meet  the 
amount  which  he  claims  to  be  due  to  him,  because  what  he  claims  to  be  dne 
to  him  is  not  merely  the  amount  of  the  acceptances,  but  also  the  money  he 
has  laid  out  on  the  vessels,  which  he  says  amounts  to  8,0001.  He  would 
receive  upwards  of  6„000I.,  and  the  Anglo-Danubian  Company  would  literally 
get  nothing  at  all.  The  only  thing  would  be  this,  that  they  would  not  have 
even  the  appearance  of  the  vessels  in  the  Danube  for  their  benefit;  they 
would  merely  have  this,  that  in  consideration  of  their  being  the  equitable 
owners  of  the  vessels,  without  having  any  control  or  any  power  over  them, 
they  would  have  an  opportunity,  of  which  they  might  avail  themselves,  of 
declaring  to  their  shareholders  that  they  had  bought  these  two  vessels 
and  that  they  were  the  owners  of  the  vessels.  But,  in  the  meantime, 
Mr.  Rogerson  would  have  received  the  sum  of  6,0001.  and  upwards  from 
either  tha  Anglo-Danubian  Company  or  the  plaintiffs,  as  their  guarantors, 
in  order  to  enable  the  plaintiffs  simply  to  do  and  the  defendant  tn 
carry  on  a  speculative  voyage,  for  the  delivery  of  munitions  of  war  upon 
the  coast  of  Circassia.  It  is  thought  that  I  can,  upon  that,  hold  this  case  to 
be  one  in  which  the  plaintiffs  are  bound  by  their  suretyship  to  allow  that  to 
be  done ;  although  it  is  plain,  in  my  opinion,  that  upon  the  contract  the  vessels 
were  to  be  delivered  to  the  company,  and  they  were  to  have  the  benefit  of  the 
contract  being  duly  performed.  I  am  of  opinion,  with  respect  to  that, 
that  they  are  distinctly  discharged  from  the  suretyship  for  the  company. 
Accordingly,  I  noake  a  declaration  to  that  effect,  and  order  the  amount  to 
be  repaid  to  them,  with  costs. 


KiNDKRSLEY,  V.C.,  Nov.  4,  6,  1865. 

Nov.  4,  6,  1865.  ■ 

TALBOT  V.  MARSHFIELD. 

13  L.  T.  424;  11  Jur.  N.S.  901. 

Practice — Production  of  documents — Sealing  up  letter-book — Place  of 
inspection — Costs. 

DiscovKRY. — Upon  an  order  made  in  the  usual  form  for  production  of 
docvmenta  by  the  •  defendant ,  amongst  other  documents  8et  forth  in  the 
defendant's  affidavit  was  "  a  copy  of  a  letter  contained  in  a  certain  letter- 
book."  The  defendant  subsequently,  upon  an  affidavit  stating  that  the 
letter-book  was  in  constant  use,  and  contained  many  other  letters  relating  to 


Digitized  by  Google 


3196 


TALBOT  V.  MARSHFIELD. 


other  bueine$8,  applied  in  chamben  that  the  leUeT-book  thould  be  open  for 
inepection  at  his  office  in  the  country,  where  the  hook  was  kept,  and  that  he 
should  be  eniitled  to  seal  up  all  the  book  excepting  the  tetter  specified  in  the 
affidavit  : 

Order  made,  that  the  book  he  open  for  inspection  at  the  office  of  the 
defendant's  London  ageni,  and  that  the  defendant  be  allowed  to'seal  up  any 
part  of  the  hook  which,  upon  his  oath,  was  not  relative  to  the  matters  in 
question  in  the  suit.  Costs  of  the  summons  adjourned  into  court  on  the 
question  to  he  costs  in  the  cause. 

An  order  had  been  made  in  this  case  for  the  production  of  documents 
by  the  defendants  (see  12  L.  T.  Rep.  N.S.  761;  2  Da.  &  Sm.  549).  Amongst 
the  documents  so  ordered  to  be  produced,  was  one  described  in  the  defendant's 
afiBdavifc  as  a  "  copy  of  a  letter  contained  in  a  certain  letter-book."  The  case 
now  came  on  upon  an  adjourned  summons  on  the  question  whether  the 
defendant  was  at  liberty  to  seal  up  the  rest  of  the  letter-book  showing  only 
the  copy  letter  ordered  to  be  produced ;  the  book  being  an  ordinary  solicitor's 
letter-book.  There  was  also  another  question  as  to  whether  the  book  might 
not  remain  at  the  solicitor's  office  at  Wareham,  in  Dorset,  instead  of  bc^ig 
deposited,  as  was  the  usual  practice^  at  the  Beoord  and  Writ  Clerks'  office. 

The  defendant's  application  in  chambers  was  upon  an  affidavit  of  his 
solicitor's  clerk,  stating  that  the  letter-book  was  in  constant  use,  and  contained 
many  other  letters  relating  to  other  matters,  and  the  defendant  asked  that 
this  book  should  be  retained  at  Wareham  for  inspection  there,  and  that  be 
sliould  be  entitled  to  seal  up  the  rest  of  the  book,  showing  only  the  letter 
specified  in  the  affidavit. 

The  plaintifi,  on  the  other  hand,  contended  that  the  book  should  be 
deposited  at  the  Record  and  Writ  Clerks'  office,  and  that  he  ought  to  be  at 
liberty  to  inspect  the  whole  of  it,  or,  at  all  events,  that  the  defenidant  ahould 
make  an  affidavit  to  the  effect  that  the  letter  in  question  was  the  only  one 
in  the  book  relatuig  to  the  matter  in  the  suit. 

Hinde  Palmer,  Q.C.,  and  Higgins,  for  the  defendant,  cited 

Draper  v,  Manchester,  Sheffield,  and  Lincolnshire  Railway  Company, 
8  De  G.  F.  &  J.  28;  8  L.  T.  Rep.  N.S.  402.  Qrane  v.  Cooper,  2  Myl.  &  Or. 
268.    Sheffield  Canal  v.  Sheffield  and  Rotherham  Railway,  I  Ph.  484. 

Olasse,  Q,C.  and  Dixon  for  the  plaintiff. 

Hinde  Palmer,  Q.C.  in  reply. 

The  Vice-Ghancellor  reserved  judgment,  in  order  that  he  might  inquire 
into  the  practice  at  chambers,  as  affecting  the  question  of  the  costs  of  the 
application. 

Nov.  6. — The  Vice-Chancbllor. — I  abstained  from  expressing  an  opinion, 
not  as  being  in  any  doubt  as  to  the  sort  of  order  which  ought  to  be  made,  but 
for  the  puipose  of  ascertaining  whether  there  was  any  settled  practice  in 
chambers  as  affectii^  the  question  of  costs.  The  order  here  made  in  chambers, 
upon  the  summons  for  the  production  of  documents,  is  quite  in  the  common 
form.  It  is  the  form  given  in  2  Seton  on  Decrees,  1040,  requiring  the 
defendant  within  seven  days  to  file  his  affidavit  of  documents,  and  within 
seven  days  after  filing  to  deposit  such  documents,  excepting  those  he  shall 
decline  to  produce,  at  the  office  of  Eecords  and  Writs;  and  the  applicant  is 
to  be  at  liberty  to  inspect  and  take  copies  of  such  documents.  Upon  this  the 
defendant  makes  his  affidavit  setting  forth  the  documents  in  his  possession, 
and  dividing  them  into  two  schedules,  the  first  of  which  contained  the  list  o£ 
documents  to  be  produced,  among  which  was  that  which  is  described  as  a 
"  copy  of  a  letter  contained  in  a  certain  letter-book."  The  defendant  then 
applies  by  summons  to  have  this  book  neither  deposited  in  the  Record  and 
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Writs  Clerks'  office,  nor  at  the  office  oi  the  defendant's  London  agent,  but 
kept  at  Wareham,  and  that  all  except  this  one  letter  should  be  sealed  up. 
Not,  it  18  quite  clear  what  ought  to  be  done;  though  the  letters  in  this  book 
onlj  come  down  to  1856,  yet  it  is  evidently  in  frequent,  if  not  in  daily,  use, 
with  a  view  to  the  general  business  of  the  defendant;  and,  if  so,  the  practice 
is  plain  that,  instead  of  being  deposited  in  the  office  of  Becorda  and  Writs,  or 
!»pt  at  Wareham,  which  would  occasion  great  inconvenience  to  those  who 
were  entitled  to  consult  it,  it  should  be  open  to  inspection  at  some  third 
place,  and  no  place  would  be  more  proper  than  the  office  of  the  defendant's 
London  agent.  So  also  the  practice  as  to  seab'ng  up  is  quite  clear  that  a 
defendant  should  be  allowed  to  seal  up  a  part  of  any  document  which  is, 
upon  his  oath,  not  relative  to  the  matters  in  question  in  the  suit.  With 
respect,  however,  to  costs,  the  general  principle  is,  that  when  an  apphcation 
is  made  necessary  by  default  or  miscarriage  of  a  party,  that  party  shall  pay  the 
costs.  Now,  there  are  several  forms  of  order  made  on  an  application  for 
production  of  documents,  and  if  a  defendant  is  able  to  show  on  that  occasion 
that  the  deposit  would  be  inoonvenient  aB  to  some  a£  the  documents,  or  that 
parts  of  some  of  them  ought  to  be  protected,  the  court  will  frame  its  order 
so  as  to  give  the  protection.  And  where  the  documents  are  numerous,  and 
tbe  defendant  is  for  the  first  time  called  on  by  the  suznmons  to  examine  into 
their  character,  it  is  quite  possible  that  he  may  not  be  sufficiently  acquainted 
with  them  to  state  at  once  what  course  he  requires  to  follow  in  respect  of  them. 
The  case  is  different  where  a  defendant  has  appended  a  schedule  of  documents 
to  bis  answer :  there  he  has  had  time  to  consider  their  contents,  and  is  able 
and  bound  to  state  at  once,  in  chambers,  as  to  what  he  requires  protection. 
Here  the  order  was  made  in  the  simplest  form.  The  defendant  was  then, 
for  the  first  time,  called  on  to  examine  these  documents,  and,  in  accordance 
with  the  usual  practice  in  chambers,  is  entitled  to  have  this  application  for 
protection  considered  as  a  part  of  the  original  summons.  The  costs  of  it  will, 
therefore,  be  treated  as  the  costs  of  that  application,  and  be  costs  in  the 
cause. 


Stuart,  V.C,  Dec.  8,  1865. 

BLWES  V.  BARNAED. 

13  L.  T.  426;  11  Jur.  N.S.  1035. 

Practice — Trustees- — Bill  for  an  account  against — Deceased  trustee — 
Liability  of,  though  not  charged. 

Trust  and  Trustee. — On  a  bill  for  an  account  ageanst  trustees,  and 
where  one  of  the  trustees  was  dead,  and  no  allegation  made  against  him  and 
no  relief  prayed  against  hia  estate  by  the  plainiiffa;  but  the  defendants  in 
their  answer  alleged  that  he  had  taken  an  active  part  with  them  in  the 
execution  of  the  trusts: — Held,  that  his  representatives  were  properly  before 
the  court,  and  must,  on  a  reference  to  chambers,  be  included  in  the  inquiry. 

This  suit  was  instituted  for  the  administration,  under  the  direction  of 
the  court,  of  the  trusts  of  a  certain  deed  of  settlement,  and  also  for  the 
appointment  of  new  trustees  to  the  above  deed  in  the  place  of  George  Carry 
Elwes,  deceased,  and  the  defendants  Barnard  and  Backham. 

The  settlement  in  question  was  dated  the  25th  April,  1842,  and  the 
plaintiffs  were  the  cestuis  que  trust,  and  the  defendants  the  trustees  of  the 
property  thereby  settled.  The  bill  prayed  for  an  account  against  the 
defendants  Barnard  and  Backham,  but  the  estate  of  the  deceased  trustee 
G.  C.  Elwes  was  not  included  in  the  prayer  of  the  biU. 
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At  the  commencement  of  the  proceedings  hia  Honour  decided  that  before 
entering  into  any  diacusaion  as  to  the  conduct  of  the  trustees  it  would  be 
better  at  once  to  refer  the  matter  to  chambers  for  an  inquiry,  whereupon 

W.  M.  James,  Q.C.  and  Cracknell,  on  behalf  of  the  representatives  of 
G.  C.  Elwes,  submitted  that  they  were  unnecessarily  before  the  court,  and 
asked  that  they  might  be  dismissed  and  their  costs  allowed  them.  The 
plaintiffs  admitted  in  their  bill  that  Elwes  had  taken  but  little  part  in  the 
management  of  the  trust,  and  in  fact  there  was  nothing  to  prove  that  he 
had  acted  at  all;  as  nothing  had  been  alleged  against  him  and  no  relief 
claimed  against  his  estate,  they  had  consequently  put  in  no  answer. 

Kay  {Malins,  Q.C.  with  him),  for  the  defendants  Barnard  and  Rackham, 
contended  that  the  evidence  would  fully  substantiate  the  fact  of  Elwes  having 
acted.  He  was  clearly  a  trustee  under  the  deed,  and  ought  to  be  represented. 
It  would  be  a  useless  and  unheard-of  thing  to  enter  into  the  accounts  without 
all  the  trustees  being  before  the  court. 

Bacon,  Q.C.  and  Briaiowe  for  the  plaintiffs;  and 

Greene,  Q.C.  and  Tucker  for  other  parties.  • 

The  Vice-Chanoellob. — consider  that  it  is  evident  that  the  plaintiffs 
(probably  on  account  of  some  relationship  existing  between  them  and  Elwes) 
do  not  wish  to  make  his  estate  aocountable  under  the  present  proceeding: 
but  by  the  trust-deed  he  is  constituted  a  trustee,  and  though  tjie  plaintiffs 
may  desire  to  limit  the  decree  to  two  trustees  only,  yet,  as  the  defendants 
the  other  trustees,  have  sworn  that  he  took  an  active  part  with  them  in  the 
execution  of  the  trust,  it  would  be  impossible  (on  principle)  to  refuse  to  make 
all  the  trustees  responsible  for  the  due  performance  of  the  trust  in  question. 
This  decree  ought  not  to  be  considered  as  a  hardship  upon  the  representatives 
of  Elwes,  for  under  it  they  will  be  enabled  (if  necessary)  to  make  every 
defence  that  the  occasion  requires.  If  Elwes  has  received  no  money,  the 
certificate  will  show  that  such  was  the  case,  and  the  certificate  cannot  be 
acted  upon  until  all  parties  have  had  an  opportimity  of  being  heard.  It  has 
been  said  that  all  the  accounts  between  Elwes  and  the  other  trustees  have 
been  long  ago  settled;  but  again,  if  this  be  the  fact,  the  inquiry  will 
substantiate  it.  Under  these  circumstances  I  consider  that  it  is  impossible 
that  complete  justice  can  be  done  either  to  the  ceaiuis  que  trust,  the  other 
trustees,  or  the  estate  of  Elwes  himself,  without  including  him  within  the 
inquiry  about  to  be  instituted.  The  order  must  therefore  be  dran^  up  to 
that  effect. 


[BAIL  COURT.] 

Nov.  25,  1865. 
HARVEY  V.  FEATHERSTONAUGH. 
13  L.  T.  442. 

Inclosure — Award — Appeal. 

Common. — //  one  person  interested  in  an  inclosure  award  gives  notice  of 
appeal  from  valuer'  to  commissioner,  general  in  Us  terms,  the  court  must  hear 
and  determine  on  objections  made  by  any  other  person  interested,  even  though 
the  original  objector  vHthdraw  his  objection,  and  no  notice  of  dUsatisfwHon^ 

has  been  given  by  any  other  person. 

It  is  not  a  condition  precedent  in  such  a  case  that  the  after-coming 
objector  should  have  given  notice  of  objection  to  the  valuer's  award. 
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Maniaitft  Q.C.  and  Kemplay,  for  the  defendant,  showed  cause  against  a 
rale  (4)taineid  by  Temple,  Q.C,  to  review  a  decision  of  an  assistant  commis- 
siooer  under  the  Inclosure  Act.  8  ft  0  Vict.  c.  118. 

Maniaiy,  Q.C.  for  defendant. — Procedure  under  the  Act  is  as  follows: 
The  valuer  selected  in  the  manner  prescribed  b;  sect.  33  and  3?  lodges  a 
schedule  of  claims  parties  entitled  to  allotments  under  the  Act,  so  that 
all  others  may  come  m  and  make  their  objections.  Defendant  made  his  claim, 
uid  DO  one  objected  to  it.  Still,  when  the  valuation  is  made,  the  person 
claiming  is  bound  to  establish  his  right.  Defendant  satisfied  the  valuer  as  to 
part  of  his  claim,  which  was  allowed;  but  the  remainder  was  disallowed.  By 
the  47th  section  all  claims  must  be  in  writmg ;  by  the  48th,  the  valuer  must 
deliver  a  schedule  of  all  such  claims  for  examination.  Then  (by  section  55) 
another  schedule  of  claims  allowed  by  the  valuer  is  deposited  for  inspection, 
and  any  person  dissatisfied  with  the  valuer's  determination  has  thirty  days 
during  which  be  may  deliver  to  the  commissioners  notice  of  objection.  The 
commissioners  may  then  appoint  a  meeting  to  bear  and  determine  the  claim 
by  themselves,  or  by  any  assistant  commissioner  specially  appointed  for  that 
purpose.  By  section  48,  the  party  dissatisfied  must  give  notice-  of  his  desire 
to  have  the  claim  heard  and  reported  on  by  the  commissioners;  therefore 
section  48  is  the  groundwork  of  section  55.  The  order  of  the  valuer  is  final 
unless  notice  is  given,  and  so  is  the  order  of  the  assistant  commissioner. 

Blackburn,  J. — You  say  sections  48  and  55  are  to  be  read  together. 

Kemplay.—The  meaning  of  the  55th  section  is,  that  after  the  valuer 
shall  have  heard  all  matters  and  objections,  he  shall  cause  the  schedule  of 
claim  and  objections  and  his  determinations  thereon  to  be  deposited  and  to 
remain  for  thirty  days  at  least  in  some  public  place  for  examination,  and 
within  those  thirty  days  the  commissioners  shall  have  notice  of  all  claims 
vhtch  shall  be  so  desired  to  be  reheard. 

Maniaty,  Q.C. — What  defendant  did  was  this.  Being  dissatisfied  with  a 
part  of  the  award,  he  gave  notice  within  the  thirty  days.  An  assistant  commis- 
sioner was  appointed,  but  when  he  came  Featherstonaugh  withdrew  his 
objection  and  said  he  would  not  have  it  reheard.  The  matter  was  thought 
to  be  at  an  end,  when  Harvey,  who  had  never  objected  before,  starts 
up.  The  commissioner  refuses  to  hear  him,  thinking  he  has  no  locua_ 
ttcmdi,  and  after  hearing  some  other  cases,  makes  his  final  avrard  simply 
confirming  what  the  valuer  had  done.  The  commissioner  says  there  is 
BO  ground  for  letting  Harvey  in.  The  parties  then  go  before  Crompton,  J., 
who  says,  "  There  should  be  no  order,  but  I  refer  the  case  to  the  court,  so 
that  the  defendant  may  be  in  the  same  position  he  is  now,  and  may  not  be 
prejudiced  by  the  delay."  [Section  56  of  the  Act  read.]  The  plaintiff  is 
not  within  the  Act.  There  was  no  determination  on  this  claim.  The  only 
objection  (that  of  Featherstonaugh)  was  withdrawn,  and  if  Harvey  had  meant 
to  object  be  should  have  done  it  within  thirty  days  after  the  valuer's  award. 

KempUiy  on  the  same  side. — Unless  the  party  lays  a  foundation  for  his 
appearance  by  giving  notice,  he  cannot  appeal.  This  Harvey  failed  to  do, 
and  there  would  be  no  end  to  the  matter  if  he  could  now  come  in,  after 
havmg  failed  to  raise  the  issue  in  the  manner  prescribed. 

Temple,  Q.C.  for  plaintiff. — ^The  whole  turns  on  sections  55  and  56  of  the 
Act.  No  antecedent  step  is  necessaiy;  it  is  sufficient  if  notice  of  dissatis- 
faction is  given  to  the  assistant  commissioner.  Harvey  says,  in  his  affidavit, 
that  Featherstonaugh  and  'other  persons  being  dissatisfied  with  the  valuer's 
estimate  and  determination,  they  appealed  to  the  assistant  commissioner 
respecting  the  whole  matter.  The  56th  section  does  not  expressly  require 
that  the  objection  should  have  been  made  before  that  person's  sitting.  And 
hy  section  55  it  is  not  imperatively  necessary,  as  a  condition  precedent,  for 
Uie  commissioner  hearing  the  objections,  that  there  should  have  been  thirty 
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days'  notice.  [BLACKBru.N,  J. — Either  notice  or  private  information.]  As 
a  matter  of  right  there  must  be  thirty  days'  notice  before  he  hears  or 
determines.  But  he  may  act  without  such  notice  on  the  information  of  any 
persons  present  at  the  meeting.  [Blackburn,  J. — No.  Look  at  the  words 
which  follow :  ' '  Then  the  commissioner  shall  forthwith  give  notice  of  such 
meeting."  He  never  gave  notice  of  such  a  meeting  in  this  case.]  There 
was  an  objection,  though  not  from  us.  Notice  given  on  the  valuer's  award 
is  not  an  absolute  condition  precedent.  Section  56  provides  that  any  person 
dissatisfied  with  the  determination  of  the  commissioner  or  assistant  commis- 
sioner, shall,  within  thirty  days  of  such  determination,  give  notice,  &c.  There 
is  no  proviso  that  be  shall  previously  have  given  notice  to  the  valuer.  It 
stands  wholly  independent  of  section  55.  When  Fcatherstonaugh  withdraws 
his  notice,  Harvey  says,  "  I  am  interested,  and  1  wish  the  matter  gone  into." 

Blackburn,  J.  asked  for  the  notice  of  defendant's  intention  to  appeal. 
It  was  in  general  terms,  and  expresses  dissatisfaction  with  the  whole  matter. 

Maniaty,  Q.C.  contended  that,  though  in  general  terms,  as  it  was  given 
by  a  party  who  had  made  a  claim,  it  must  mean  because  you  have  not 
given  me  enough;  therefore  I  object  to  your  decision,  because  you  have 
not  given  what  you  disallowed.  Had  Featiierstcmaugh  gone  on,  tiie  matter 
would  have  been  tried  between  him  and  the  asdstant  commiBaioner,  not  between 
him  and  Harvey. 

Blackburn,  J. — The  real  point  is,  whether  the  assistant  commissioner 
had  any  jurisdiction  over  the  part  of  the  valuer's  award  in  favour  of  the 
objecting  party. 

Temple,  Q.C. — I  do  not  conceive  that  Featherstonaugh  would  not  be 
dissatisfied  with  what  was  given  him.  He  might  say,  "  You  have  given  me 
an  inclosure  in  respect  of  field  A,  which  belongs  to  my  neighbour,  and  is  a 
small  one;  but  you  have  not  given  me  anything  in  respect  of  field  B,  which 
belongs  to  me,  and  is  a  large  one."  Therefore,  it  is  not  by  any  means  clear 
that  Featherstonaugh  might  not  have  been  dissatisfied  with  the  decision 
come  to  in  his  favour.  If  the  conamissioner  had  heard  our  objection  and 
decided  that  we  had  no  ground  for  complaint,  there  might  have  been  some 
reason  for  saying  that  we  had  no  right.  But  he  hears  nothing  from  us,  and 
publishes  his  decision,  and  our  notice  with  it,  within  the  thiHiy  days  which 
we  have  to  complain.  We  come  certainly  within  the  letter,  and  I  think  withm 
the  spirit,  of  the  56th  section. 

Blackburn,  J.  took  the  notice  of  the  meeting  and  the  award,  and  the 
next  day,  having  considered  their  effect,  said: — On  looking  over  the  form  of 
the  notice,  I  think  that,  after  the  valuer  had  made  his  award,  Featherstonaugh 
gave  a  notice  absolute  in  its  terms,  saying  that  he  was  dissatisfied  with  the 
whole.  Very  likely  he  meant  that  he  was  dissatisfied  only  with  what  was 
against  him.  The  commissioner  having  given  notice  of  a  meeting  at  which  he 
would  consider  the  whole  claim,  Featherstonaugh 's  withdrawal  could  not  take 
away  the  commissioner's  jurisdiction  over  the  whole  of  the  claim.  Within  the 
thirty  days  Harvey  had  a  right  to  say,  "  I  did  not  think  it  necessary  to  give 
notice  of  my  complaint,  because  I  knew  that  the  whole  matter  would  come 
before  the  commissioner."  The  rule  for  a  rehearing  must,  therefore,  be  made 
absolute;  but  the  costs  of  the  application  must  be  costs  in  the  issue. 

Bule  abBolute  accordingly. 
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[BAIL  COURT.] 

Nov.  25,  1866. 
Ex  parte  JOHN  AUSTIN. 
13  L.  T.  448. 
Mandamus— ^Order  of  sesaiona — Coaia. 

Mandamus. — The  Court  will  not,  in  the  first  instance,  grant  a  rule  for 
a  mandamus  calling  on  a  public  body  to  make  a  rate  for  payment  of  costs 
due  to  a  successful  appellant  against  a  rate  which  has  been  quashed  at 
quarter  sessions.  The  proper  course  is  to  bring  the  sessions  order  for  payment 
of  costs  into  the  Q.B.,  where  its  validity  may  be  determined.  If  it  is  found 
to  be  good,  and  is  nevertheless  diaobeyed,  the  motion  for  mandamus  may 
then  be  made. 

Barrow  moved  for  a  rule  to  show  cause  why  a  mandamus  should  not 
issue  to  the  commissioners  of  the  town  of  Milton-next-Sittingboume,  calling 
on  them  to  make  a  rate  for  the  purpose  of  paying  the  applicant  certain  costs. 
The  affidavits  showed  an  appeal  to  the  quarter  sessions  of  the  county  of  Kent 
against  a  rate  made  by  these  commissioners.  The  appeal  was  successful  and 
the  court  ordered  the  costs  to  be  paid.  The  costs  were  not  taxed  during  the 
sessions,  but  there  was  an  express  agreement  that  they  might  be  taxed  out 
oi  sessions.  They  were  ultimately  taxed  at  461.  odd,  and  an  order  for  their 
payment  was  served  on  the  commissioners.  The  clerk  to  the  commissioners 
said  that  they  had  no  funds,  and  begged  that  do  proceedings  might  be  taken. 
A  letter  was  afterwards  written  saying  thr.t  the  commissioners  could  not  pay 
the  costs,  even  if  they  had  the  willingness  to  do  so.  Now,  as  the  commis- 
sioners were  a  public  body,  the  court  would  hardly  hold  them  personally 
liable,  and  ever  smce  Rex  v.  Essex  (4  T.  K.  591,  594,  595),  it  had  been  held 
that  bodies  having  the  superintendence  of  the  public  purse  must  have  the 
power  of  appearing  as  defendants  in  support  of  their  own  rate,  and  as  such 
defendants  they  were  liable  to  costs.  The  authority  to  levy  rates  was  given 
to  these  commissioners  by  1  Vict.  c.  ti.  s.  84 ;  Baines's  Act  (12  &  13  Vict, 
c.  45),  s.  5,  gives  power  to  the  sessions  to  order  costs  in  all  cases  of  appeal; 
Jervis's  Act  (11  &  12  Vict.  c.  43),  s.  27,  prescribes  the  mode  of  enforcing  the 
payment  of  such  costs.  But  the  power  of  enforcing  the  order  is  in  Baines's 
Act  (12  &  13  Vict.  c.  45),  s.  18,  where  it  is  enacted  that  where  any  order 
shall  be  made  by  any  court  of  quarter  sessions,  on  the  application  of  any 
person  entitled  to  enforce  the  same,  and  on  proof  of  neglect  or  refusal  to  obey 
such  order,  the  Court  of  Queen's  Bench,  or  any  judge  thereof,  may  direct  sucb 
order  to  be  removed  into  the  Coxut  of  Queen's  Bench,  whereupon  such  order 
shall  be  of  the  same  force  and  effect,  and  may  be  enforced  in  the  same  manner, 
as  a  rule  made  by  the  said  court. 

Blackburn,  J. — Then  our  course  is  plain.  You  must  make  an  express 
demand  upon  the  commissioners  for  payment  of  yotu:  costs  in  obedience  to 
the  order  of  the  sessions.  If  they  refuse  you  must  bring  the  order  into  the 
Queen's  Bench,  when  the  question  of  its  validity  may  be  determined.  Should 
they  then  disobey,  your  present  motion  may  be  made,  but  at  present  you  are 
too  soon. 

Rule  refused. 
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[BAIL  OOUBT.] 

Nov.  25,  1865. 
REG.  tj.  METROPOLITAN  RAILWAY  COMPANY. 
14  L.  T.  444. 

Lands  Clauaea  Aci—ss.  23,  68,  85,  and  110. 

Compulsory  Purchase. — The  owner  of  property  required  for  railway 
purposes  does  not  lose  his  right  to  have  the  value  assessed  by  a  jury  under 
8  tft  9  Vict.  c.  18,  8.  23,  because  he  has  made  no  claim,  and  because  the 
company  has  proceeded  under  section  85.  They  must  have  actually  paid  or 
tendered  the  money,  or  the  owner  may  claim  to  go  on  under  section  23  or 
68.  And  if  the  assignee  of  a  bankrupt  mortgagor  will  not  concur,  thai  It 
ground  for  proceeding  under  section  110. 

Beaaley  had  obtained  a  rule  calling  on  the  company  to  show  cause  against 
a  mandamus  commanding  them  to  require  the  sheriff  of  Middlesex  to  issue  his 
precept  to  assess  the  compensation  payable  to  the  trustees  of  the  Independent 
Building  Benefit  Society,  No.  6,  for  their  interest  in  certain  premises  required 
for  the  purposes  of  the  railway. 

Keane,  Q.C.  showed  cause  against  the  rule. — He  became  owner  of  these 
premises  by  the  aid  of  the  society.  The  lease  had  sixty  years  to  run.  He 
afterwards  mortgaged  to  the  society  for  the  whole  term,  less  two  days,  and  in 
the  instrument  of  mortgage  he  covenanted  to  assign  to  them.  He  afterwards 
became  insolvent.  The  company  had  previously  given  him  notice  to  treat. 
The  trustees  then  gave  notice  of  their  interest,  and  the  interests  of  tbe 
mortgagee  and  the  company  became  known.  By  the  aid  of  the  Court  of 
Chancery  the  company  obtained  an  assignment  under  which  they  entered. 
The  trustees  say  they  have  a  claim  on  the  property  of  406Z.  1«.  2d. ;  but  they 
do  not  say  that  is  all  they  claim  as  compensation.  We  have  a  survey  ai^ 
then  enter  into  bond  according  to  the  statute.  We  have  given  notice  to 
treat,  and  the  parties  interested  might  then,  had  they  chosen,  have  gone 
for  compensation.  Under  8  A  9  Vict.  c.  18,  b.  68,  the  owner  of  lands  taken 
or  injuriously  affected  by  any  railway  works  may  insist  on  arbitration  if  his 
claim  exceeds  501. ;  or  he  may  have  the  amount  settled  by  a  jury.  By 
section  85,  promoters  may  enter  before  award  made,  on  paying  money  into 
the  Bank  of  England  and  giving  bond.  We  have  given  them  notice,  and  they 
simply  say  that  the  amount  ascertained  by  tfage  surveyor  is  inordinately 
low  (20i.). 

Blackburn,  J. — But,  if  the  company  acted  under  section  85,  they  would 
not  be  within  section  68.  You  say  the  trustees  should  tell  you  what  they 
want  before  they  get  compensation.  The  mandamus  must  not  be  granted 
simply  because  ^e  party  will  neither  take  the  money  nor  ask  for  the  money. 
The  claim  is  not  necessarily  for  the  amount  of  the  mortgage-money,  for  the 
premises  may  not  be  worth  so  much. 

Beasley  relied  on  section  23.  If  the  owner  does  nothing  at  all,  that 
becomes  matter  of  disputed  compensation  "to  be  settled  by  the  verdict  of 
a  jury  as  thereinafter  provided."  The  mortgagor  has  let  the  company  know 
what  he  wants,  and  it  appears  from  the  affidavits  that  his  demand  has  been 
followed  up,  both  before  and  after  the  company  had  taken  the  land.  Sections 
110  and  111  provide  what  is  to  be  done  when  the  mortgage  exceeds  the  value 
of  the  lands,  or  when  the  money  is  refused.  The  company  say,  "  You  are 
not  entitled  as  mortgagees  to  come  under  these  sections  unless  the  mortgagor 
comes  with  you."  Now  M.,  the  mortgagor,  sent  in  his  particulars  in  1^0, 
and  there  has  been  correspondence  on  that  basis,  down  to  May  15,  1865.  The 
mortgagor  having  become  bankrupt  before  1861,  his  rights  passed  to  his 
provisional  assignee,  who  has  no  successor  under  the  24  &  26  Vict.  c.  134. 
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And  the  official  assignee  refuses  to  take  any  steps  towaids  claimiog  the  equity 
of  redemption. 

Keane,  Q.C.  urged  that  the  applicants  ought  not  to  have  a  mandamus, 
when  they  had  a  remedy  by  simply  writing  a  letter.  We  have  taken  posses- 
sion, and  say  we  have  not  made  compensation  under  section  68,  because  the 
surreyco'  fixed  the  value  under  50Z.  If  that  estimate  is  right,  you  get 
compensation  under  section  23;  if  it  is  wrong,  you  go  before  a  jury,  and  get 
it  under  section  68,  but  do  not  go  to  the  court  and  get  it  at  the  expense  of 
the  company.  We  say,  if  we  are  ever  so  wrong  in  our  estimate,  since  you 
may  get  at  the  amount  you  want  by  simply  writing  a  letter,  why  should 
YOU  go  to  the  court  and  cast  the  whole  of  the  expense  of  the  inquiry  upon 
us?  [Blackburn,  J. — If  you  had  been  ready  to  pay  the  money,  your  case 
against  the  mandamus  would  have  been  made  out.  But  if  they  go  under 
section  68,  and  you  have  gone  under  the  previous  demand  for  compensation, 
you  are  all  wrong.]  He  urged  that  all  the  terms  to  entitle  the  company  to 
proceed  under  section  68  have  been  complied  with.  In  Adama  v.  London  and 
BlacltKall  Railway  Company  (2  M.  &  Q.  118),  Gottenham.  C.  held  that 
section  85  applied,  to  every  case  where,  by  right  or  by  wrong,  the  company 
had  got  into  possession  of  the  property.  The  plaintiff's  coiu^e  is  oppressive 
towards  the  company,  as  they  will  lose  all  costs,  and  the  plaintiff's  costs 
as  well,  unless  they  happen  to  offer  an  amount  which  overtops  the  value 
of  the  property.  [Blackburn,  J.  did  not  see  that  the  mortgagee  was  bound 
to  tell  the  company  the  amount  of  equity  of  redemption.]  He  relied  on 
section  110. 

Blackburn.  J. — Neither  party  seems  to  have  done  anything.  The 
compMiy  has  made  no  offer,  the  trustees  have  made  no  demand.  If  the 
provisional  assignee  in  banlnruptcy  does  nothing,  you  come  under  section 
110.  Let  the  rule  be  enlarged  till  next  term,  the  plaintiff  to  write  to  the 
official  assignee  (who  succeeds  to  the  rights  of  the  provisional  assignee).  If 
he  will  do  nothing,  you  will  have  failed  to  agree.  The  company  then  to  make 
an  offer  before  warrant  issued  under  section  110.  All  parties  bona  fide  to 
endeavour  to  agree,  but,  if  any  unforeseen  difficulty  should  arise,  application 
to  be  renewed.   Rule  to  be  enlai^ed  in  the  meantime. 


Legacy — Ademption — Capital  in  co-partnership  business — Original  and 
reduced  capital  in  testator's  lifetime. 

Will. — A  testator,  by  his  will,  bequeathed  to  his  two  sons,  who  had  been 
in  partnership  with  him  as  traders,  a  sum  of  3,0001.  equally  to  be  divided 
between  them,  such  legacy  to  be  paid  out  of  a  portion  of  his  capital  in  the 
co-partnership  business,  which  had  been  subsequently  reduced,  but  which  at 
ike  time  of  his  death  remained  to  his  credit  in  the  firm. 

On  the  dissolution  of  ike  partnership,  a  short  time  before  the  date  of  the 
testator's  wUl,  and  ike  commencement  of  a  new  partnership  with  an  added 
member  to  it  (the  father  not  being  one),  it  was  arranged  that  the  sum  of 


Rule  enlarged  accordingly. 
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12,0001.  which  represented  the  father's  capital,  should  remain  in  the  new 
firm  during  his  life,  the  sons  paying  him  the  interest  on  that  sum  during  such 
period,  and  to  give  bond  as  security  for  the  repayment  after  hia  death  of  the 
principal,  with  interest  to  hia  executora,  administrators,  or  assigns,  by  certain 
mstalments  of  2,0001.  annually: — Held,  that  the  legacy  of  8,0001.  to  the  aona 
had  not  been  adeemed  by  the  circumstances  which  hadf  subsequently  to  the 
dissolution  of  the  partnership ,  taken  place. 

This  was  a  bill  filed  by  the  executor  to  the  will  of  a  Mr.  Charles  Penny, 
formerly  a  wholesale  stationer  in  the  city  of  London,  against  certain  legateee, 
for  the  general  administration  of  the  estate  of  the  testator. 

At  the  hearing,  the  usual  accounts  and  inquiries  had  been  directed,  and 
the  cause  now  came  on  for  further  consideration  on  the  chief  clerk's  certificate, 
and  the  principal  question  was,  as  to  the  character  to  be  given  to  a  legacy  of 
3,000i.  under  the  circumstances  aftermentioned. 

The  testator  by  his  will,  dated  5th  August,  1859,  infer  alia,  bequeathed 
the  legacy  as  follows : 

And  whereas  in  and  by  the  deed  of  co-partnership  between  me  and  my 
sons  Charles  Ellas  Penny  and  John  Simon  Penny  it  is  provided  and  declar^ 
that  in  case  I  shall  happen  to  die  before  the  expiration  of  the  term  of  four 
years  thereby  agreed  to  be  the  term  of  our  co-partnership,  and  in  the  lifetime 
of  my  said  partners  or  of  the  survivor  of  them,  then  the  share  of 
26,4231.  158.  5^.,  my  therein-mentioned  capital  in  the  co-partnership  business, 
shall  be  secured  to  my  executors  or  administrators  by  the  joint  bond  of  my  said 
partners  or,  as  the  case  may  be,  by  the  bond  of  the  survivor  of  them; 
to  be  paid  by  such  annual  instalments  and  with  interest  as  in  the 
said  deed  mentioned.  And  whereas  the  said  partnership  is  stiU  continued 
between  me  and  my  said  sons  notwithstanding  the  lapse  of  the  said  term  of 
four  years ;  now  I  do  hereby  give  and  bequeath  to  my  said  partners  Charles  BUas 
Penny  and  John  Simon  Penny,  the  sum  of  3,0001.  equally  between  them,  part 
of  my  aforesaid  capital  of  26,423!.  158.  5d.  in  the  said  co-partnership  business; 
and  do  direct  my  executors  to  accept  the  balance  of  my  said  capital,  after 
deducting  the  last- mentioned  legacies,  by  such  bond  as  aforesaid,  for  the  said 
balance,  only  payable  by  the  like  annual  instalments  of  the  like  annual  amount 
with  interest  as  is  provided  by  the  said  co-partnership  deed  for  the  payment 
to  my  executors  of  my  aforesaid  capital  in  the  said  co-partnership.  And  I 
direct  my  executors  to  invest  the  said  balance  and  interest,  together  with  aU 
the  other  moneys  provided  by  the  said  co-partnership  deed,  to  be  paid  to  my 
executors  or  administrators  as  and  when  the  same  balance  and  moneys  shall 
be  received  by  them,  in  some  or  one  of  the  parliamentary  stocks  or  public  funds 
of  Great  Britain,  in  the  names  of  my  executors  and  trustees  herein  named, 
or  other  the  trustee  or  trustees  for  the  time  being,  under  this  my  will,  as  part 
of  the  residue  of  my  estate  and  effects.  And  as  to  all  the  rest,  residue,  and 
remainder  of  my  estate  and  effects,  &c.  [in  various  proportions]. 

The  testator  died  on  the  SIst  May,  1862.  The  facts  and  oircumstanees 
existing  at  the  time  of  his  decease  were  found  by  the  chief  clerk's  certificate, 
and  were  in  substance  as  follows :  The  testator  was  not  engaged  in  any 
partnership,  but  had  been  previously  with  his  two  sons,  as  before  mentioned, 
and  the  terms  of  the  partnership  were,  that  by  articles  of  agreement  of  the 
let  July,  1848,  they  agreed  to  carry  on  the  business  of  wholesale  stationers 
at  the  place  and  firm  therein  mentioned  for  four  years  from  the  date  of  the 
agreement.  The  capital  was  to  consist  of  28,191Z.  Qs.  Id.,  and  to  belong  to 
the  partners  in  the  following  shares — ^the  testator's  26,4231.  15s.  5d, ; 
Charles  Elias  Penny's  share,  S481.  la.  lid.  ;  and  John  Simon  Penny's  share, 
1,419Z.  68.  Bd.  Interest  at  5  per  cent,  to  be  charged  on  the  respective  amounts 
of  capital,  but  on  testator's  capital  only  to  the  extent  of  20,000L  The  leases 
of  the  business  premises  were  to  continue  to  be  the  sole  property  of  the 
testator;  the  partnership  to  pay  the  rent  and  taxes  in  respect  thereof.  The 
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net  profits,  after  setting  apart  2  per  cent,  iot  bad  debts,  were  to  be  apportioned 
in  four-ninths  to  the  testator,  three-ninths  to  Cbas.  E.  Penny,  and  two-ninths 
to  J.  S.  Penny;  and  in  case  of  the  death  of  testator  before  his  partners,  or 
the  survivor  of  them,  his  capital  was  to  remain  in  the  business  for  the  better 
enabling  the  same  to  be  carried  on,  but  on  condition  that  his  two  sons,  or  the 
survivor  of  them,  should,  after  the  decease  of  the  testator,  execute  a  bond 
to  his  representatives  for  securing  repayment  of  such  capital  by  thirteen  equal 
yearly  payments  of  2,0001.,  except  the  last,  which  was  to  be  for  2,423L  15«.  5d., 
with  interest  thereon  from  the  death  of  testator. 

The  termination  of  the  partnership  was  thus  stated.  Up  to  the  middle 
of  the  year  1859  no  account  of  stock  had  been  taken,  nor  any  balance-sheet 
made  out,  or  balance  struck.  In  the  year  1859  failing  health  and  the  infirmities 
of  old  age  rendered  the  testator  unfit  for  business,  and  negotiations  were  then 
entered  upon  with  a  view  to  his  retirement  from  the  business.  These  lasted 
a  considerable  time.  The  members  of  the  testator's  family  were  privy  to 
them.  He  subsequently  agreed  to  retire  if  a  Mr.  A.  H.  Penny  (a  defendant) 
was  admitted  as  a  partner  in  his  stead.  Whilst  these  negotiations  were  in 
progress,  an  account  of  the  stock  was  taken  and  a  balance-sheet  made  out, 
and  balance  struck.  It  was  then  found  that  the  testator's  share  of  capital, 
instead  of  being  26,4211.  15s.  5d.,  was  only  17,0001.,  having  been  reduced  by 
bad  debts  and  depreciation  in  the  value  of  the  stock-in-trade,  and  by  the 
withdrawal  by  the  testator  in  the  previous  May  of  3,0001.  in  cash ;  and  it  was 
then  arranged  between  them  that  of  this  sum  of  17,000(.  the  sum  of  5,000L 
should  be  paid  to  the  testator  upon  the  completion  of  the  new  partnership, 
and  that  the  sum  of  12,000/.,  being  the  residue,  should  remain  in  the  business 
during  his  life,  security  being  given  to  him  for  payment  of  interest  on  this 
latter  sum,  and  for  payment  after  his  decease  to  his  executors,  administrators, 
or  assigns,  by  annual  instalments  of  2,0001.  These  arrangements  were  carried 
out  and  completed  in  July,  1859,  before  the  date  of  testator's  will,  and  the 
necessary  deeds  and  bond  were  subsequently  executed  by  all  parties,  and  the 
dissolution  of  the  old  firm  duly  announced  by  advertisement.  The  reduced 
capital  of  the  testator,  minus  1,0001.,  which  had  been  paid  to  him  on  account, 
remained  on  the  footing  of  these  arrangements,  until  the  time  of  testator's 
death. 

One  of  the  questions  now  raised  was,  whether  the  two  sons  were  to  be 
allowed  to  retain  to  their  own  use  out  of  the  12,000(.  capital  the  legacy  of 
8,0001.,  or  whether,  under  the  circumstances,  that  legacy  had  not  been 
adeemed  ? 

Willcock,  Q.C.  and  Hardy,  for  the  plaintiff,  the  executor,  submitted  the 
points  to  the  court. 

Bolt,  Q.C,  and  SUffe  Everiit,  for  the  two  sons,  the  legatees. 

iSi'r  H.  Caime,  Q.C,  and  F.  Harrison,  for  infants,  members  of  the  testator's 
family  who  had  had  liberty  to  attend  before  the  chief  clerk,  in  taking  the 
accounts  and  inquiries  directed  by  the  decree. 

The  Vice  Chancellor  said: — I  think  upon  the  whole  construction  of 
this  will,  the  conclusion  to  be  come  to  is  pretty  clear.  The  case  has  been 
argued  very  fully  and  very  well.  If  the  capital  of  the  partnership  itself  had 
disappeared,  there  would  have  been  an  ademption.  What  the  testator  says, 
referring  to  the  deed  of  co-partnership  between  him  and  his  sons,  is  this: 
**  It  is  provided  and  declared  that  in  case  I  shall  happen  to  die  before  the 
expiration  of  the  term  of  four  years  therein  agreed  to  be  tBe  term  of  our 
co-partnerehip,  and  in  the  lifetime  of  my  said  purtnors  or  of  tlie  survivor  of 
them,  then  the  sum  of  26,423?.,  my  therein-mentioned  capital  in  the  co-partner- 
ship business,  shall  be  eecurerl  to  my  executors  or  administrators  by  the  joint 
bond  of  my  said  partners,  as  the  case  may  be  by  the  bond  of  the  survivor 
of  them;"  which  is  a  true  recital.    The  partnership  articles  having  conceived, 
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apparently,  that  the  busmeBs  would  be  a  prosperous  one,  that  the  sum  of 
26,0001.  and  odd  would  remain  payable,  the  articles  would  only  require  that 
to  be  payable  which  would  be  payable,  but  he  recites  the  articles  of  partner- 
ship correctly,  and  then  says:  "And  whereas  the  said  partnership  is  still 
contuiued  between  me  and  my  said  sons,  notwithstanding  the  lapse  of  the 
said  term  of  four  years  " — will  refer  to  that  presently,  as  to  how  the  things 
really  stood — "  now  I  do  hereby  give  and  bequeath  to  my  said  partners, 
Charles  Elias  Penny  and  John  Simon  Penny,  the  sum  of  3,000L  equally 
between  them,  part  of  my  aforesaid  capital  of  26,423i.  in  the  said  co-partner- 
ship business."  He  had  a  capital  of  26,423/.  in  the  business  at  the  date  of 
the  articles,  which  was  covenanted  to  be  repaid  and  secured  by  bond  in  the 
manner  mentioned ;  this  by  accidents  in  business  had  become  reduced,  partly 
by  payments  to  himself,,  and  he  had  drawn  out  about  5,000/.  It  had  been 
17,0001.  However,  some  of  the  money  had  been  drawn  out;  still  what  remained 
was  capital  in  the  business.  Supposing  the  business  to  have  been  continued, 
it  would  be  his  capital.  It  is  no  less  his  capital  in  the  business  till  it  is 
disposed  of,  or  dealt  with  in  some  way,  though  it  may  be  secured  differently 
to  what  it  may  have  been  in  the  original  partnership  articles.  If  the 
partnership  had  actually  determined,  stili  it  was  his  capital  in  the  business^ 
and  not  yet  paid  off,  although  it  was  intended  to  be  secured  in  one  way,  yet 
really  secured  in  another.  Supposing  there  were  a  bond  of  two,  some  question 
might  have  arisen  if  the  nature  of  the  security  had  changed.  What  he  does 
is  this:  there  is  a  sum  due  as  his  capital  in  the  business;  be  contemplates 
the  case  of  death,  and  he  contemplates  the  event  of  the  business  being  at  an 
end ;  it  could  not  then  be  his  continuing  capital,  and  what  he  contemplates 
is,  the  money  owing  to  me  at  my  death  in  respect  of  my  original  capital  in 
the  business;  that  is  the  thing  out  of  which  he  makes  the  disposition.  He  says, 
"  Here  is  the  money  owing  to  me."  There  was  12,000i.  owing  to  him  at  the 
time  of  his  death,  then  he  gives  the  3,0001. ;  and  it  did  occur  to  me  as  possible 
to  be  suggested  that  there  might  be  a  doctrine  similar  to  that  in  the  case  of 
Page  v.  Leapingwell  (18  Ves.  463),  that  he  had  estimated  the  sum,  and  would 
have  an  aliquot  ratio.  That  is  not  the  true  view,  because  the  circumstances 
of  his  speaking  of  tt  as  capital  in  the  business  must  be  taken  to  be  indicative 
that  he  is  aware  of  the  possibility  before  his  decease  of  the  amount  fluctuating, 
and  the  primary  object  is  to  give  a  sum  of  3,000i.  to  the  sons — he  points  out 
the  fund — had  the  fund  fallen  short  they  would  suffer.  They  have  lost  5,000L, 
but  there  is  the  identical  fund  out  of  which  he  has  given,  reduced  to  12,000!., 
instead  of  its  being  26,0001. ;  but  the  legacy  is  payable  out  of  that  as  long  as 
there  is  a  fund  to  pay  it.  There  is  no  ademption.  It  is  given  in  that  way, 
and  the  circumstance  that  that  fund  has  got  an  additional  security  to  what 
was  provided  in  the  will  (the  security  of  the  additional  brother)  does  not  alter 
the  fund  itself  as  being  that  which  is  called  capital  in  his  business. 

The  following  were  the  minutes  of  the  order  relating  to  this  legacy : 

Declare  thai  the  legacy  of  three  thousand  pounds  by  the  tesfalor's  will 
bequeathed  to  the  defendants  Charles  EUas  Penny  and  John  Simon 
Penny  equally  beiv^een  them,  was  properly  payable  to  them  from 
and  out  of  the  sum  of  twelve  thousand  pounds  due  from  the  three 
defendants  nn  bond,  being  ihe  amount  of  ihe  said  testator's  capital 
in  his  former  partnership  with  ike  defendania,  Charles  Elias  Penny 
and  John  Simon  Penny,  and  remaining  unpaid  at  the-  time  of  his 
death,  and  that  the  same  sum  of  three  thousand  pounds,  less  legacy 
duty,  was  properly  retained  by  the  said  defendants  out  of  the  firsi 
instalments  of  the  said  sum.  of  twelve  thousand  pounds. 
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Wood,  V.C,  Dec.  8.  1866. 
WILLIAMS  V.  OSBORNE. 
13  L.  T.  498. 
Injunction — Use  of  name  of  another  tTader. 

Trade  and  Trade  Name. — Before  the  court  will  interfere  to  prevent  one 
trader  from  making  fraudulent  use  of  the  name  of  another,  it  requires  to  be 
aati»fied  not  only  that  the  course  taken  by  the  defendant  la  caXculaied  to 
deceive  the  public,  hui  that  TepTeaentaiion  has  been  made  to  him  by  the 
plaintiff  that  it  will  have  that  effect. 

This  was  a  suit  to  restrain  the  defendants  from  selling  any  goods 
manufactured  by  them  as  goods  manufactured  by  the  late  Robert  Hendrie, 
perfumer,  or  by  the  plaintiffs,  who  had  bought  his  business,  or  from  selling 
goods  made  up  in  cases,  or  having  labels  affixed  resembling  the  cases  and 
labels  of  Hendrie  or  the  plaintiffs,  or  from  representing  themselves  to  the 
public  as  the  true  and  legitimate  representatives  of  the  business  carried  on 
by  the  late  Bobert  Hendrie. 

The  late  Bobert  Hendrie  carried  ou  an  extensive  trade  as  a  wholesale 
perfumer,  at  Nos.  12  and  13,  Tichbome  Street,  and  Regent's  Quadrant. 

In  order  to  enable  the  public  to  distinguish  his  goods,  Hendrie  used 
certain  labels  or  stamps  upon  which  his  name  was  printed  or  stamped,  and 
many  of  the  articles  manufactured  and  sold  by  him  were  made  up  in  cases 
OT  boxes  of  a  peculiar  shape  and  colour,  and  were  labelled  with  labels  of 
different  colours. 

Bobert  Hendrie  died  on  the  27th  April,  1862,  and  in  November,  1862.  the 
plaintiff  Terrick  Jones  Williams  purchased  from  the  executors  of  Hendrie 

the  goodwill  of  the  business,  and  all  the  recipes  then  in  the  possession  of  the 
executors  belonging  or  relating  to  the  business,  and  all  the  stock-in-trade  of 
the  business. 

The  executors,  by  an  agreement  in  writing,  agreed  to  demise  the  premises 
No8.  12  and  13,  Tichbome  Street,  to  the  plaintiff  Williams,  for  a  term  of 
forty-two  yeare  from  the  Ist  December,  1862,  and  with  an  option  to  buy  the 
reversion  in  fee-simple  within  three  years. 

A  valuation  of  the  stock-in-trade,  tenants'  and  trade  fixtures  was  made, 
and  included  numerous  trade  bills,  cards,  and  placards,  having  the  name  of 
Robert  Hendrie  printed  or  engraved  thereon,  cases  and  boxes,  the  engraved 
plates  from  which  the  labels  and  cards  were  printed,  and  two  framed  plates 
of  glass  fixed  in  positions  to  be  seen  from  the  roadway,  upon  which  the  name 
of  "  Hendrie  "  was  written,  and  the  gilt  wooden  letters,  forming  the  name  of 
"Hendrie,"  which  were  affixed  over  the  shop  front  of  Hendrie's  place  of 
business. 

The  plaintiff  Williams,  with  the  plaintiff  Usherwood,  since  the  month  of 
December.  1862,  carried  on  the  business  as  partners  under  the  name  of 
Robert  Hendrie. 

The  defendants,  W.  T.  Osborne,  H.  Bauer,  and  E.  Cheeseman,  had  been 
all  employed  by  Robert  Hendrie  in  his  business  in  different  capacities. 

The  defendants,  after  the  death  of  Hendrie,  bid  for  the  business,  but 
failed  to  obtain  it,  and  when  the  plaintiffs  took  the  premises,  the  defendants 
left  Tichbome  Street,  and  shortly  after  commenced  business  as  manufacturing 
wholesale  and  retail  perfumers,  at  No.  19,  Golden  Square,  in  partnership,  under 
the  style  of  "  Osborne,  Bauer,  and  Cheeseman." 

Tlie  bill,  as  amended,  alleged  that  the  defendants  had  sold  and  made  up 
in  boxes  and  cases  similar  in  size,  shape,  colour,  and  general  appearance  to 
those  used  by  Hendrie  in  his  lifetime,  and  the  plaintiffs  after  his  death  for 
the  like,   goods  with   labels   similar   in   appearance   to   those   used  by 
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Bobert  Hendrie,  and  that  on  Buch  labels  so  used  by  the  defendante  the  name 
of  Kobert  Hendrie  was  printed  in  large  and  conspiououB  letters,  and  was 
immediately  followed  by  the  defendants'  address.  No.  19,  Golden  Square, 
as  if  it  were  the  address  of  the  said  Robert  Hendrie,  and  although  Golden 
Square,  as  the  bill  alleged,  was  never  described  by  other  perscois  aa 
Golden  Square,  Begent's  Quadrant,  and  could  not  with  any  propriety  be  bo 
described;  yet,  because  the  shop  and  premises  of  the  late  Itobert  Hendrie 
were  always  known  and  described  as  situate  in  Tichbome  Street,  Begent's 
Quadrant,  the  defendants  in  their  labels  always  added  the  words  "  Begent's 
Quadrant  "  in  conspicuous  letters  to  their  address,  No.  19,  Golden  Square, 
and  so  caused  the  public  and  the  trade  to  suppose  that  the  goods  bo  sold 
and  manuiactured  by  the  said  defendants  were  goods  manufactured  and  sold 
by  the  said  Bobert  Hendrie,  or  by  the  plaintiffs  in  their  business. 

The  bill  also  alleged  that  the  defendants  caused  to  be  painted  in  large 
letters  over  the  window  of  the  shop  at  No.  19,  Golden  Square,  the  words 
"Osborne,  Bauer,  and  Cheeseman,"  and  "  B.  Hendrie,"  with  the  words 
"  from  the  late  "  in  very  small  letters  between  the  name  Cheeseman  and 
the  name  E.  Hendrie.  It  appeared,  however,  in  ^the  evidence  that  at  the 
side  of  their  shop  the  defendants  had  a  similar  inscription,  but  that  the  words 
"  from  the  late  "  were  as  large  as  the  rest  of  the  other  words. 

It  appeared  that  in  some  of  their  placards  the  defendants  had  described 
themselves  as  follows:  "  Osborne,  Bauer,  and  Cheeseman,  managers  and 
manufacturers  to  the  late  Bobert  Hendrie,  19,  Golden  Square.  Regent's 
Quadrant,  London;"  and  the  plaintiffs  alleged  that,  in  consequence  of  such 
use  by  the  defendants  of  the  name  of  Bobert  Hendrie  in  connection  with  the 
said  address,  several  persons  had  been  led  to  believe  that  the  business  carried 
on  by  the  defendants  was  the  business  of  the  late  Bobert  Hendrie,  and  that 
a  Mr.  Thompson,  of  Reading,  was  so  deceived,  and  that  on  the  10th  October, 
1864,  he  wrote  and  sent  a  letter  intended  for  the  plaintiffs,  which  he  addressed 
as  follows:  "  Mr.  Hendrie,  perfumer,  19,  Golden  Square,  Regent's  Quadrant, 
London."  The  letter  was  delivered  at  the  shop  of  the  defendants  and  was 
taken  in  and  opened  by  the  defendantB,  who,  finding  from  the  o(»itentB  of  the 
letter  that  it  was  not  for  them  but  for  the  plaintiffB,  returned  the  letter  to  the 
postman,  stating  that  no  Mr.  Hendrie  resided  at  No.  19,  Golden  Square,  and 
it  was  subsequently  delivered  to  the  plaintiffs  at  their  place  of  business.  The 
letter  was  as  follows : 

90,  Broad  Street,  Reading, 
October  10.  1864. 

Sir, — Does  Mr.  Lovewell  travel  for  you?  If  so,  I  ordered  some  tooth 
brushes  and  petroline  soap  to  be  sent  to  me  from  your  house.  It  is  about 
five  weeks  back,  and  as  I  want  them  you  will  oblige  by  sending  them 
immediately  by  Pickford. 

Yours  respectfully, 
Mr.  Hendrie.  A.  Thompson, 

Mr.  Lovewell  was  a  traveller  for  the  plaintiffs. 

The  plaintiffs  also  alleged  that  Hendrie  made  a  particular  kind  of  pomade, 

called  "moelline,"  which  he  sold  in  glass  bottles  inside  a  pasteboard  pull-off 
case,  and  the  defendants  had  sold  an  inferior  article  imder  the  same  name, 
and  in  bottles  and  cases  very  nearly  resembling  those  used  by  Hendrie  and 
the  plaintiffs,  and  also  with  labels  almost  exactly  similar  in  appearance  to  those 
of  Hendrie 's,  with  the  words  "  from  the  late  Robt.  Hendrie's." 

Another  of  the  articles  sold  by  the  said  Robert  Hendrie  in  his  lifetime,  and 
by  the  plaintiffs  since  his  death,  was  a  soap  called  "  petroleum  soap,"  which 
was  prepared  according  to  the  specification  referred  to  in  a  patent,  which  had 
now  expired,  obtained  by  one  W.  L.  Caldecot,  who  sold  and  assigned  his 
patent  to  Hendrie,  whose  rights  and  interest  therein  were  purchased  by  the 
plaintiffs  of  his  executors.    This  was  sold  in  a  wrapper  of  a  particular  colour. 
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The  plaintiffs  alleged  that  the  defendants  alro  sold  soap  very  similar  to 
the  plaintiffs,  and  that  to  induce  the  public  to  believe  that  it  was  the  same  as 
the  plaintiffs',  tJhey  called  it  petroleum,  or  dispensary  8oap>  and  sold  it  in 
wrappers  similar  to  these  of  the  plaintiffs. 

It  appeared  from  the  evidence  that  the  name  "  petroleum  "  was  used  as 
an  appellative  for  soap  by  other  perfumers,  and  petroleum  soap  had  been 
manufactured  by  one  John  Tyler  before  the  date  of  Caldecot's  patent. 

Robert  Hendrie,  in  his  hietime,  also  sold  a  soap  called  "  petroline 
cosmetic  soap,"  which  was  prepared  by  Caldecot's  process.  The  bill  chained 
that  the  defendants  sold  soap  similar  in  appearance  to  the  plaintiffs'  petroline 
cosmetic  soap,  that  they  stamped  it  on  one  side  with  the  words  "  Cosmetic 
petroline  soap.  Osborne  and  Co.,  from  R.  Hendrie's."  On  the  other  with  the 
words  "Osborne  and  Co.,  from  R.  Hendrie's,  Golden  Square;"  the  name 
R.  Hendrie  being  conspicuously  placed  by  itself  in  the  centre,  so  as  to  attract 
attention  to  that  name,  but  at  the  same  time  in  immediate  connection  with 
the  defendants'  address,  19,  Golden  Square,  and  that  they  sold  it  in  wrappers 
similar  to  those  of  the  plaintiffs. 

The  bill  alleged  that  the  words  "  Petroline  cosmetic  Boap  "  were  never 
used  by  any  person  except  the  said  Robert  Hendrie,  deceased,  and  by  the 
plaintiffs,  to  designate  any  particular  soap,  until  they  were  used  by  the 
defendants  as  aforesaid,  and  they  were  formerly  the  said  Robert  Hendrie's, 
and  are  now  the  plaintiffs'  trade-mark. 

The  bill  also  alleged  that  the  defendants  had  sold  and  offered  for  sale 
other  articles  similar  to  those  sold  by  the  plaintiffs  in  the  said  business,  and 
that  they  made  up,  labelled,  and  described  them  in  a  manner  clearly 
resembling  the  way  in  which  those  sold  by  the  plaintiffs  were  made  up, 
labelled,  and  described,  and  in  imitation  thereof;  and  that  they  used  the  name 
of  the  said  Robert  Hendrie  in  such  a  manner  as  to  represent  such  goods  to 
the  public  as  of  the  manufacture  of  the  plaintiffs ;  and  that  the  defendants 
used  their  address,  19,  Golden  Square,  in  connection  with  the  name  of  the 
said  Robert  Hendrie,  in  such  a  manner  as  to  make  it  appear  to  be  the  address 
or  place  of  business  of  the  said  Robert  Hendrie;  and  that  in  consequence 
thereof  various  goods  of  the  defendants'  manufacture  had  been  sold  as 
Hendrie's  goods. 

On  the  let  September,  1864,  the  plaintiffs'  solicitor  wrote  to  the 
defendants  complaining  of  their  selling  goods  in  cases  with  the  name  of 
Hendrie,  and  made  in  imitation  of  the  plaintiffs'.  A  correspondence  then 
ensued  between  the  solicitors  of  the  parties.  On  the  5th  November,  1864, 
the  solicitor  for  the  defendants  wrote  to  the  solicitors  of  the  plaintiffs  asking 
on  whose  behalf  he  had  applied  to  the  defendants,  and  how  they  claimed 
to  use  the  name  of  Hendrie  exclusively  ?   The  letter  then  went  on : 

"  One  or  two  facts  I  may  be  forgiven  bringing  before  your  notice. 
Mr.  Osborne  was  wifth  the  late  Mr.  Hendrie  about  twenty-eight  years, 
Mr.  Cheeseman  about  eight  years  and  a  half,  and  Mr.  Bauer  about  twenty- 
three  years;  during  these  several  periods  one  acted  as  manager  of  the  soap 
department,  and  afterwards  in  addition  as  general  manager;  the  second  had 
the  management  of  the  counting-house  and  books;  and  the  third  for  many 
yeare  manufactured  all  the  perfumes  and  acted  as  buyer  and  salesman  in  the 
retail  department.  The  services  of  the  three  were  continued  by  the  executors 
of  the  late  Mr.  Hendrie.  Under  these  circumstances  I  submit  my  clients  are 
only  stating  the  truth  when  they  say  '  manufacturers  and  managers  to  the 
late  B.  Hendrie.'  .  .  .  Perhaps  in  your  reply,  giving  me  the  names  of 
your  clients  and  informing  me  upon  what  they  ground  their  application,  you 
»iU  be  kind  enough  to  point  out  in  what  particulars  the  label  proposed  by 
me  is  objectionable." 

No  answer  was  sent  to  this  letter,  and  on  the  23rd  November,  1864,  the 
plaintiffs  filed  their  bill  to  restrain  the  defendants  from  selling  any  goods 
nanufactured  by  them  as  goods  of  the  manufacture  of  Robert  Hendrie,  or 
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oi  the  plaintiffs,  or  of  Belling  any  pomade  or  other  artieleB  made  up  in  cases 
resembling  the  plaintiffs',  or  having  affixed  thereto  labels  containing  the  name 
of  Hendrie  or  Robert  Hendrie,  so  contrived  or  expressed  as,  by  colourable 
imitation  or  otherwise,  to  represent  the  goods  sold  by  the  defendants  to  be 
the  same  as  goods  sold  by  the  plaintiff,  particularly  with  reference  to  the 
articles  sold  by  the  plaintiff  as  "  mo€lline  petroleum  soap,"  &c.  ;  and  from 
placing  over  their  shop-windows  any  inscription  so  contrived  or  expressed  as 
to  represent  that  the  business  carried  on  by  the  defendants  was  the  business 
of  Bobert  Hendrie,  deceased,  or  that  the  goods  sold  by  the  defendants  were 
the  same  as  those  sold  by  Bobert  Hendrie  or  the  plaintiffs. 

The  motion  for  an  injunction  came  on  before  his  Honour,  Wood,  V.C., 
on  the  15th  December,  1864,  when  the  defendants  gave  an  imdertaking  not 
**  to  sell,  after  the  Ist  day  of  January  next,  any  goods  having  affixed  thereto 
any  labels  now  in  use  by  them,  or  other  labels  having  the  words  '  Begent'a 
Quadrant '  thereon  added  to  '  Oolden  Square,'  or  having  the  name 
'  R.  Hendrie  '  or  *  Hendrie  '  thereon,  without  the  words  '  the  late  '  prefixed 
thereto;  or  any  labels  having  the  words  '  from  the  late  R.  Hendrie,'  or  the 
name  '  R.  Hendrie,'  immediately  preceding  or  in  connection  with  the 
defendants'  address;"  and  also  undertaking,  "  until  the  hearing  of  this  cause, 
to  keep  an  account  of  the  sales  of  all  goods  which  shall  be  sold  and  labelled 
with  their  labels  now  in  use,  distinguishing  the  goods  sold  under  each 
particular  label;"  and  the  hearing  of  the  motion  was  ordered  to  stand  over 
until  the  hearing  of  the  cause,  with  liberty  for  the  plaintiffs  to  amend  their 
bin.    The  plaintiffs  filed  their  amended  bill  on  the  30th  December,  1864. 

On  the  5th  May,  1865,  the  solicitors  for  the  plaintiffs  wrote  to  offer  to 
stay  proceedings  if  the  defendants  would  submit  to  an  injunction  in  the  terms 
of  the  undertaking,  and  to  pay  costs. 

On  the  6th  May  the  solicitor  for  the  defendants  wrote  declining  to  accept 
this  proposal. 

The  cause  now  came  on  on  motion  for  decree. 

It  appeared  from  an  affidavit  of  a  chemist  at  Bath,  of  the  name  of  King, 
that  in  March,  1864,  he  ordered  from  a  London  patent  medicine  house  a 
number  of  cakes  of  R.  Hendrie 's  petroleum  patent  soap,  prepared  for  the  use 
of  the  dispensary.  Some  of  the  defendants'  soap  was  sent  to  him  and  he 
declared  that  he  was  so  mistaken  by  the  labels  that  he  thought  it  the  genuine 
manufactured  soap  of  the  late  Robert  Hendrie,  and  that  the  defendants  were 
his  successors. 

Several  affidavits  of  letter  carriers  were  filed  on  behalf  of  the  plaintiffs, 
in  which  they  all  stated  that  they  had  never  known  letters  to  be  addressed 
Golden  Square,  Regent's  Quadrant. 

The  defendants  in  their  answer  submitted  that  the  plaintiffs  were  not 
entitled  to  use  the  name  of  Robert  Hendrie,  his  son  never  having  authorised, 
but  objected  to  their  doing  so.  That  no  alteration  had  been  made  by  them 
(the  defendants)  in  their  way  of  carrying  on  business  since  February,  1863, 
and  that  whatever  was  objectionable  to  the  plaintiffs  at  the  time  of  filing 
the  bill  was  equally  so  then;  and  that  until  they  received  a  letter  from  the 
plaintiffs'  solicitor  on  the  Ist  September,  1864,  the  plaintiffs  had  never 
intimated  to  the  defendants  that  they  were  doing  anything  which  the  plaintiff 
considered  objectionable. 

Giffard,  Q.C.,  and  Speed  (with  them  Sir  H.  Caima,  Q.C.),  for  the 
plaintiffs,  submitted  that  they  were  entitled  to  the  interference  of  the  court 
to  protect  the  rights  of  the  plaintiffs,  who  were  properly  entitled  to  use  the 
name  of  Hendrie.  The  defendants  had  palmed  off  their  goods  as  those  of 
the  plaintiffs,  and  by  their  placards  and  advertisements  had  induced  the  public 
to  believe  that  they  were  successors  to  Hendrie.    They  cited — 

Leather  Cloth  Company  v.  The  American  Leather  Cloth  Company,  1  H.  4 
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M.  271;  9  L.  T.  Rep.  N.S.  558.  Edlesden  v.  Vick,  11  Hare,  37,  78.  Glennie 
V.  Smith,  2  Dr.  &  Sm.  476.    Ham»on  v.  Taylor,  12  L.  T.  Bep.  N.S.  540. 


The  Vice  Chancellor  said  that  cases  like  the  present  were  never  free 
from  difficulty.  It  would  be  impossible  to  lay  down  any  general  rule  as 
to  when  persons  in  business  were  entitled  to  use  the  name  of  others  in  the 
same  business.  The  court  had  always  purposely  avoided  doing  so,  that  they 
might  not  iJiereby  open  a  door  to  fraud.  But  the  general  principle  was,  that 
the  court  would  always  interfere  where  there  had  been  a  fraudulent  use  of 
Uie  name.  But  the  court  must  not  only  be  satisfied  that  the  course  which 
had  been  taken  by  the  defendants  had  been  calculated  to  deceive  the  public, 
but  that  it  had  been  represented  to  them  by  the  plaintiffs  as  having  that 
effect ;  and  that,  if  after  such  representation  the  defendants  persisted  in 
continuing  the  use  of  the  name  in  the  same  manner,  then,  on  the  plaintiffs 
bringing  the  case  before  the  court,  the  court  would  be  justified  in  saying  that 
that  which  was  not  fraudulent  at  first  became  so  by  the  defendants  persisting 
in  the  same  course,  and  that  therefore  the  plaintiffs  would  be  entitled  to  the 
relief  they  asked.  In  the  present  case  he  was  quite  satisfied  that  there  had 
been  no  intention  in  these  persons  at  first  to  deceive  the  public.  He  thought 
that  all  they  meant  to  represent  was,  that  they  had  been  employed  as 
manufacturers  by  Hendrie  in  hia  business,  and  this  was  quite  true ;  there  was 
no  doubt  that  Osborne  had  manufactured  for  and  superintended  the  business 
of  the  plaintifT,  and  so  might  be  called  manufacturer  and  manager,  and  though 
the  other  two  defendants  were  not  strictly  manufacturers  and  managers  in 
the  same  sense,  yet  one  had  managed  the  accounts  for  Hendrie  and  the  other 
was  employed  in  selling  retail  goods  in  the  shop  for  a  considerable  time.  So 
these  persons  had  all  taken  a  very  important  part  in  Hendrie 's  busipess.  The 
court  had  always  conceded  to  persons  who  had  taken  an  important  part  in 
&oy  business  the  full  benefit  of  this,  and  the  right  of  informing  the  whole 
world  that  they  came  from  such  business.  So  in  this  case  he  thought  the 
defendants  were  quite  justified  in  stating  in  their  placards,  &c.  that  they  came 
from  Hendrie 's.  As  to  the  instances  of  intentional  fraud  on  the  part  of  the 
defendants,  it  had  been  urged  that  the  defendants  had  eraployed  the  same 
maker  of  boxes,  &o. ;  that  they  had  sold  mo@lline,  petroleum  soap,  and  other 
articles  to  which  Hendrie  had  given  particular  names,  in  packages  of  the  same 
colour  and  appearance  as  those  used  by  him  and  the  plaintiffs,  and  had  put 
on  the  labels  "Managers  and  manufacturers  to  the  late  Robert  Hendrie;" 
that  all  these  things  put  together  were  sufficient  evidence  of  a  fraudulent 
intent  on  their  part.  The  plaintiffs  had  said,  "  If  there  was  do  fraudulent 
mtent  in  it,  what  was  the  object  of  it  all?  "  and  he  thought  they  were  fairly 
justified  in  asking  the  question.  As  to  putting  Hendrie 's  name  on  the  labels, 
4c.,  he  thought  they  were  entitled  to  do  so.  That  being  so,  the  only  remaining 
question  would  be,  whether  they  had  used  Hendrie 's  name  so  as  to  occupy 
a  greater  space  than  their  own  on  the  bills,  labels,  &c.  At  their  house  of 
business,  it  was  clear,  from  the  evidence,  that  at  the  side  of  their  shop  the 
name  Hendrie  was  not  in  larger  letters  than  their  own,  though  it  would  seem 
that  in  the  inscription  over  the  door  the  words  "  from  the  late  '*  were  in  very 
small  letters.  But  then  this  was  seen  by  the  plaintiffs  in  April,  1863,  and  he 
could  not  have  a  better  opinion  than  that  of  the  plaintiffs  on  the  subject.  They 
did  not  think  there  was  anything  fraudulent  in  the  way  the  defendants  had 
put  up  Hendrie 's  name,  and  they  did  not  make  any  representation  to  him 
about  it.  As  to  the  names  of  the  different  articles,  "  moelline,"  "  petroleum 
soap,"  Ac,  which  it  had  been  said  were  adopted  specially  by  Hendrie.  it 
turned  out  that  they  were  also  used  by  other  perfumers.  As  to  the  kind  of 
boxes  in  which  they  had  been  sold  by  the  defendants,  it  had  been  shown  that 
those  used  by  the  defendants  were  like  the  plaintiffs',  but  it  had  also  been 
shown  that  the  boxep  used  by  other  perfumers  resembled  the  plaintiffs',  if 


Rolf,  Q.C.,  and  W.  C.  Fooke,  ixx  the  defendants,  were  not  called  on. 
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anything,  more  nearly  than  those  of  the  defendants.  It  could  not  be  reason- 
ably supposed  that  the  defendants  ought  to  sell  the  articles  under  less  fanciful 
names,  or  in  less  fanciful  packages  than  those  used  by  other  perfumers.  He 
thought  that  these  different  acts  by  the  defendants  in  using  names  and  packages 
for  these  articles  similar  to  those  of  the  plaintiffs  could  not  safely  be  relied 
upon  as  indicia  of  fraud.  For  assuming,  for  the  reasons  he  had  given,  that  the 
defendants  were  entitled  to  use  the  name  of  Hendrie,  it  only  came  to  this, 
that  they  had  sold  articles  under  the  same  names  and  in  similar  packages 
to  those  used  by  other  perfumers.  The  plaintiffs  had  alleged  a  case  of  direct 
fraud,  but  he  thought  it  had  not  been  proved.  Then  there  was  another 
question  as  to  the  address,  "  Golden  Square,  Begent's  Quadrant/'  used  by 
the  defendants.  At  first  he  thought  this  was  a  very  suspicious  circumstance 
against  the  defendants ;  but  he  did  not  then  know  that  Ctolden  Square  was  only 
150  yards  from  Begent's  Quadrant.  But  all  the  sting  had  been  taken  out  of 
this  by  the  fact,  that  in  the  Post  Office  Directory  "  72,  Kegent's  Quadrant," 
had  for  years  been  inserted  as  an  addition  to  Golden  Square,  for  the  purpose 
of  indicating  the  route  to  it.  Still,  if  Tichbome  Street,  Regent's  Quadrant, 
had  been  the  only  address  used  by  Hendrie,  it  might  have  been  different.  But 
it  had  been  shown  that  Hendrie  had  sometimes  placed  Tichbome  Street, 
Golden  Square,  on  his  labels,  and  sometimes  Tichbome  Street,  London. 
With  regard  to  that  part  of  the  case  as  to  the  advertisements  of  the  defendants 
in  which  the  name  of  Bobert  Hendrie  was  immediately  followed  by  the 
address,  No.  19,  Golden  Square,  Begent's  Quadrant,  the  question  for  him  to 
consider  was,  was  there  anything  calculated  to  mislead  the  public,  which  if 
properly  pointed  out  to  the  defendants  would  entitle  the  court  to  interfere? 
The  advertisement  seemed  to  have  misled  Thompson  to  this  extent,  that  he 
thought  Hendrie  lived  at  the  address  of  the  defendants.  But  it  only  came 
to  this,  that  the  plaintiffs  had  been  put  to  the  inconvenience  of  having  their 
letters  sent  to  the  wrong  place.  With  regard  to  the  case  in  which  a  chemist 
had  been  led  by  the  labels  to  suppose  that  the  defendants  were  successOTs  to 
Hendrie,  he  thought  that  was  a  kind  of  mistake  which  it  would  be  out  of  his 
power  to  prevent.  For  the  reasons  he  had  given,  he  thought  tiie  defendants 
were  entitled  to  use  Hendrie 's  name,  ana  also  to  state  that  they  were 
manufac'turers  and  managers  to  him ;  and  if  a  person  saw  them  so  described 
on  their  labels  and  chose  to  think  that  they  were  successors  to  him,  it  would 
be  impossible  for  him  to  prevent  it.  As  to  the  position  of  the  plaintiffs  in 
the  suit,  he  thought  that  they  were  not  justified  in  representing  themselves 
as  perfumers  to  Her  Majesty ;  and  it  was  a  question  whether  they  had  a  right 
to  place  the  name  of  Hendrie  on  entirely  new  articles  made  by  themselves, 
though  it  might  be  said  the  name  was  only  used  qu6,  firm.  Still,  he  should 
have  been  disposed  to  dismiss  the  bill  without  costs  if  the  bill  had  not  been 
filed  so  hastily.  He  thought  the  letter  sent  by  the  defendants  should  have 
been  answered  before  filing  the  bill.  The  undertaking  too,  given  by  the 
defendants,  was  more  than  he  could  have  compelled.  Under  these  circum- 
stances he  must  dismiss  the  bill  with  costs. 


[BAIL  COURT.] 

Blackburn,  J.,  Nov.  23,  1865. 
ILDEBTON  V.  CASTBIQUE. 
18  L.  T.  606. 

Composition-deed — Number  of  creditors — Creditora  holding  securiiy — Out' 
standing  bills  of  exchange — Tender  dispensed  with. 

Bankrcptcy. — In  an  action  by  an  attorney  on  his  bill  of  costs  the  defendant 
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m  hit  plea  set  out  a  compo»iHon-deed  which  was  not  executed  by  the  plaintiff, 
in  which  the  creditors  who  signed  the  deed,  in  conaideration  of,  and  on  payment 
of,  the  composition  covenanted  with  the  defendant  to  execute  a  good  and  suffi- 
cient release,  and  the  defendant  oonenanted  with  aU  his  creditors  to  pay  them 
the  composition.  The  plea  then  averred  that  the  defendant  had  always  been 
ready  and  willing  to  pay  the  said  composition  according  to  the  said  deed,  but 
the  plaintiff  would  not  receive  the  same: — Held,  on  a  rule  to  set  aside  a  judg- 
ment  on  demurrer  in  the  Mayor's  Court,  that  the  averment  in  the  plea  amounted 
to  an  averment  that  the  plaintiff  had  dispensed  with  a  tender  of  the  composition, 
and  that  the  plea  was  good.  It  appeared  at  the  trial  that  some  of  the  creditotB 
who  executed  the  deed,  the  amounts  of  whose  debts  were  necessary  to  make  up 
the  required  statutory  majoriiy  in  val-ue,  held  outstanding  bills  indorsed  by 
the  defendant : — Held,  on  the  authority  of  Ex  parte  Godden  (32  L.  J.  37,  Bank.), 
that  their  debts  were  properly  included  in  considering  whether  three-fourths  in 
Balue  of  the  defendant's  creditors  had  executed  the  deed. 

This  was  an  action  in  the  Mayor's  Court,  London,  for  work  done  by  an 

attorney. 

The  defendant  pleaded,  first,  as  to  II.  3s.  {the  amount  of  the  composition) 
never  indebted;  and  for  a  second  plea  for  a  defence  on  equitable  grounds,  except 
as  to  the  said  sum  of  11.  Bs.,  that  after  the  accruing  of  the  plaintiff's  claim  in 
the  declaration  mentioned,  and  after  the  11th  October,  1861,  the  defendant  waB 
indebted  to  the  plaintiff  and  divers  other  persons,  and  thereupon  a  deed  bearing 
date  the  19th  August,  1864.  was  made  and  entered  into  by  and  between  the 
defendant  of  the  one  part,  and  all  the  creditors  of  the  said  defendant  of  the 
other  part  relating  to  the  debts  and  liabilities  of  the  defendant  and  his  release 
therefrom,  which  said  deed,  without  the  schedule,  was  in  the  words  following 
(that  is  to  say) : 

This  indenture,  made  the  19th  day  of  August,  1864,  between  Louis  Castrique 
of  No.  3,  Philpot  Lane,  in  the  city  of  London,  trading  under  the  style  or  firm 
of  "L.  Castrique  and  Co.,"  of  the  one  part,  and  all  the  creditors  of  the  said 
Louis  Castrique  of  the  other  part;  Whereas  the  said  Louis  Castrique,  from 
divers  causes,  is  unable  to  pay  his  creditors  full  20«.  in  the  pound,  and  whereas 
the  said  Louis  Castrique  hath  applied  to  his  said  creditors  to  receive  and  take 
a  composition  of  28.  Qd.  in  the  pound  in  fuU  satisfaction  and  discharge  of  their 
several  and  respective  debts,  claims,  and  demands  on  him,  such  composition  to 
be  payable  on  the  31st  day  of  December  next,  which  the  several  creditors 
executing  these  presents,  or  in  writing  assenting  thereto,  have  agreed  to  do, 
and  being  a  majority  in  number  representing  three-fourths  in  value  of  the 
creditors  of  the  said  Louis  Castrique  whose  debts  respectively  amount  to  101. 
and  upwards,  have  agreed  to  accept  such  composition  in  full  satisfaction  as 
aforesaid,  and  in  consideration  and  on  payment  thereof,  or  whenever  thereafter 
called  upon  for  that  ptirpose,  hereby  severally,  for  themselves  and  their  partners, 
and  for  their  several  executors,  administrators  and  assigns,  covenanted  with 
the  said  Louis  Castrique,  his  executors  and  administrators,  to  execute  to  him, 
the  said  Louis  Castrique,  his  executors  and  administrators,  a  good  and  sufficient 
release  in  the  law  of  their  several  and  respective  debts,  claims,  and  demands  on 
him;  and,  in  consideration  of  the  covenant  hereinbefore  contained,  the  said 
Louis  Castrique  doth  hereby,  for  himself,  his  executors  and  administrators, 
covenant  with  all  his  creditors  to  pay  them  the  said  composition  of  28.  6d.  in  the 
pound  on  their  said  several  debto,  on  the  said  81st  day  of  December  next. — 
In  witness,  &c.  Lonis  Castrique. 

Signed,  sealed  and  delivered  by  the  within-named  Louis  Castrique,  in  the 
presence  of  T.  J.  Horwood,  solicitor,  8,  Philpot  Lane,  London. 

And  a  majority  in  number  representing  three-fourths  in  value  of  the  creditors 
of  the  defendant  whose  debts  respectively  amounted  to  101.  and  upwards,  did, 
in  writing,  assent  to  and  approve  of  the  said  deed,  and  the  execution  of  the 
said  deed  by  the  defendant  was  attested  by  an  attorney,  and  within  twenty- 
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eight  days  from  the  day  of  the  execution  of  the  said  deed  by  the  defendant  the 
same  was  produced  and  left  (having  been  first  duly  stamped)  at  the  office  of 
the  chief  registrar  of  the  Court  of  Bankruptcy  for  the  purpose  of  being  T^;is- 
tered,  and  t^ether  with  such  deed  there  was  delivered  to  the  said  chief  registrar 
an  affidavit  by  the  defendant  that  a  majority  in  number  represoiting  three- 
fourths  in  value  of  the  creditors  of  the  defendant  whose  debts  amounted  to  101. 
and  upwards  had,  in  writing,  assented  to  and  approved  of  the  said  deed;  and 
also  stating  the  amount  in  value  of  the  property  of  the  defendant  comprised  in 
the  said  deed.  And  the  said  deed  did,  before  the  registration  thereof,  bear  such 
ordinary  and  ad  valorem  stamp  duties  as  were  provided  by  the  B.  A.  1861  in 
that  behalf,  and  at  the  time  of  the  execution  of  the  said  deed  the  plaintiff  was  a 
creditor  of  the  defendant  in  respect  of  the  claims  herein  pleaded  to  within  the 
meaning  of  the  B.  A.  1861,  and  all  conditions  having  been  performed,  and  all 
things  having  happened  necessary  in  that  behalf,  the  plaintiff  became,  and  was, 
and  is  bound  by  the  said  deed  as  if  he  had  been  a  party  thereto,  and  had  duly 
executed  the  same.  And  the  defendant  says  that  he  has  always  been  ready  and 
willing  to  pay  the  said  composition,  and  that  he  offered  to  pay  the  same  accord- 
ing to  the  said  deed,  but  the  plaintiff  would  not  receive  the  same,  and  he  now 
brings  into  court  under  the  next  plea  herein  pleaded,  the  sum  of  IZ.  38.  as  and 
being  the  said  composition  on  the  plaintiff's  debt,  and  all  things  have  been  done 
and  happened  to  entitle  the  defendant  to  have  the  plaintiff  release  him  from  the 
said  claims  herein  pleaded  to  according  to  the  true  intent  and  meaning  of  the 
said  deed. 

Third  plea,  payment  into  court  of  IZ.  38. 

The  plaintiff  joined  issue  on  the  first  and  second  pleas,  and  demurred  to 
the  second  plea,  on  the  ground  that  the  said  deed  therein  mentioned  did  not 
operate  to  release  the  defendant  from  the  said  claim  of  the  plaintiff. 

Judgment  was  given  for  the  plaintiff  on  the  demurrer,  the  parties  agreeing 
that  the  defendant  should  have  leave  to  move  to  set  it  aside,  and  on  the  trial 
of  the  issues  of  fact  it  appeared  that  a  requisite  number  of  creditors  had  executed 
the  deed,  but  some  of  them  held  outstanding  bills  of  exchange,  and  if  the 
amounts  of  their  debts  secured  by  those  bills  were  deducted,  the  creditois 
executing  the  deed  would  not  represent  three-fourths  in  value  of  the  defendant's 
creditors  as  required  by  the  B.  A.  1861.  A  verdict  was  entered  for  the  plaintiff 
tor  81.  l&s.  8d.,  leave  being  reserved  to  the  defendant  to  move  to  enter  it  for 
him  if  the  court  should  be  of  opinion  that  the  persons  holding  bills  not  due  at 
the  time  of  the  execution  of  the  deed  ought  not  to  have  been  reckoned  amongst 
the  defendant's  creditors. 

Philbnck,  in  this  term,  obtained  a  rule  calling  on  the  plaintiff  to  show 
cause  why  the  verdict  obtained  herein  before  the  judge  of  the  Mayor's  Court, 
London,  and  the  judgments  on  the  demurrer,  should  not  respectively  be  set 
aside  and  a  verdict  entered  for  the  defendant  on  the  ground  that  persons  holding 
bills  on  which  the  defendant  was  liable,  and  current  at  the  date  of  the  registering 
of  the  deed,  were  properly  reckoned  among  the  defendant's  creditors  in  numb« 
and  value,  though  such  bills  never  ranked  on  the  defendant's  estate;. and  that 
the  plea  is  sufficient  in  law,  and  no  tender  of  the  composition  need  be  averred 
or  proved. 

Atkineon  now  showed  cause. — The  point  on  the  demurrer  is,  if  the  plea 
can  be  good  without  an  averment  of  tender ;  and  I  submit  that,  as  it  only 
contains  a  conditional  release  on  payment  or  tender  of  the  composition, 
payment  and  tender  must  be  alleged  and  proved  to  enable  the  defendant  to 
take  advantage  of  the  deed.  My  friend  will  rely  on  Clapkam  v.  Atkinson  (4  B. 
&  S.  722) ;  but  I  submit  that  the  plea  must  contain  an  averment  of  tender. 
[BLAGKBrRX,  J. — ^Is  it  uot  sufficient  if  it  says  that  he  would  not  receive  the 
money?  Does  not  that  dispense  with  a  tender?  It  is  no  good  going  through 
the  form  of  pulling  out  the  money  and  showing  it  to  him.  You  are  right  that, 
as  a  general  rule,  there  must  be  a  tender;  but  did  he  not  here  dispense  with  it?] 
No  offer  was  made  till  after  the  money  was  due :  and  there  is  no  evidence  that 
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the  tender  was  made  till  about  a  month  before  the  trial,  and  then  not  of  the 
proper  amount : — 

Hazard  v.  Mare  (6  H.  A  N.  434;  3  L.  T.  Rep.  N.S.  743).    Bosling  v. 
Muggeridge  (16  M.  &  W.  181). 

The  other  point  is,  that  there  were  a  sufficient  number  of  creditore  if  thoBs  were 
to  be  counted  whose  bills  were  outstanding,  but  were  afterwards  paid ;  and  I 
submit  that  those  would  only  have  a  right  to  prove  in  banlcruptcy  where  the 
acceptors  did  not  pay  at  maturity: — 

Turquand  v.  Moss  (17  C.  B.,  N.S.,  15;  10  L.  T.  Rep.  N.S.  574).  Ex  parte 
Cockbum.  (32  L.  J.  17,  Bank. ;  10  L.  T.  Rep.  N.S.  252).  Adkins  v.  Farringion 
(29  L.  J.  345,  Ex. ;  2  L.  T.  N.S.  287). 

Day  in  support  of  the  rule. — It  is  laid  down  that  the  holder  of  a  bill  of 
exchange  not  yet  due  is  a  creditor,  and  may  prove  in  banliruptcy,  and  that  is  the 
common  practice :  (Arch.  Bank.  9th  edit.  109.)  The  reason  would  appear  to 
be,  that  if  he  did  not  prove  the  bankrupt  would  not  be  discharged.  At  common 
law  tender  was  necessary,  but  might  be  dispensed  with,  and  this  is  an  equitable 
plea,  and  it  is  questionable  if  the  same  strictness  is  necessary  as  in  ordinary  pleas. 
The  words  here  are  the  same  as  in  Clapham  v.  Aikineon,  except  that  the  words 
"  offered  to  pay  the  said  composition  "  are  left  out :  Bead  v.  Qolding  (2  M.  &  S. 
86).  The  words  "  would  not  receive  the  same  "  must  mean  that  he  refused  to 
receive  it.  He  was  stopped  on  that  point,  and  contended  that  the  other  point 
was  decided  by 

Ex  parte  Oodden  (82  L.  J.  37,  Bank.;  7  L.  T.  Rep.  N.S.  628);  see  also 
Whittaker  v.  Lowe,  13  L.  T.  469. 

Blackburn,  J. — I  am  of  opinion  that  this  rule  should  be  made  absolute. 
The  question  which  arises  on  tiie  evidence  is,  if  a  proper  number  of  creditcffs 
assented  to  the  deed,  and  that  depends  on  whether  the  persons  who  held  bills 
of  exchange  indorsed  by  the  bankrupt,  and  which  at  the  time  of  the  execution 
of  the  deed  were  not  due,  were  entitled  to  prove.  I  take  it  the  question  is,  if 
the  holder  of  a  bill  of  exchange  can  prove  in  bankruptcy  before  the  bill  is  due. 
In  Archbold's  Bankruptcy  it  is  laid  down  that  a  person  may  prove,  though  he 
holds  security.  Then  comes  the  question,  is  a  person  so  entitled  who  aftw- 
wards  turns  out  to  be  paid  in  full?  It  might  have  been  very  politic  in  the 
LegiBlattue  that  the  difference  only  should  be  allowed;  but,  on  the  other  hand, 
it  might  be  very  difficult  to  ascertain  the  amount  of  it.  Therefore  there  are 
reasons  on  both  sides,  and  it  is  hard  to  say  what  was  the  meaning  of  the  Legis- 
lature, but  that  has  been  decided  by  the  Lords  Justices  in  Ex  parte  Oodden, 
who  decided  that  the  statute  did  extend  to  such  debts,  and  I  follow  their 
decision,  and  do  not  pretend  to  say  if  it  is  right  or  wrong.  The  other  question 
arises  on  the  plea  which  says,  "  The  defendant  has  always  been  ready  and  willing 
to  pay  the  said  composition  according  to  the  said  deed,  but  the  plaintiff  would 
not  receive  the  same;"  and  the  question  is,  whether  that  means  to  say  that 
the  defendant  would  have  paid  if  the  plaintiff  had  come  for  the  money? — If  it 
means  that  it  would  amount  to  nothing — or  if  it  means  that  the  defendant  was 
willing  to  pay  the  composition,  but  the  plaintiff  refused  to  accept  it ;  that  would 
amount  to  a  dispensation  with  tender,  and  that  I  think  is  the  reasonable  meaning 
of  the  words.  I  think,  therefore,  that  the  rule  should  be  absolute  to  enter  the 
verdict  for  the  defendant. 

Rule  absolute. 
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[ADHIRALTV.] 

Dr.  LusHiNOTOKf  July  5,  1865. 
THE  MONSOON  v.  THE  NEPTTJNE. 
13  L.  T.  filO. 

Steamers  and  sailing  skips— Collision — Admiralty  regulatiws — Oonstructim 

of  aTticles  15,  18,  and  19. 

Shipping. — 15th  regulation. — //  two  ships,  one  of  which  is  a  sailing  ship 
and  the  other  a  steamship,  are  proceeding  in  such  directions  as  to  involve  risk 
of  collision,  the  steamship  shall  keep  out  of  the  way  of  the  sailing  ship. 

18th  regulation. — Where  by  the  above  rule  one  of  two  ships  is  to  keep  out 
of  the  way,  the  other  shall  keep  her  course,  subject  to  the  qualifications  contaiiud 
in  the  following  article,  viz. : 

19th  regulation. — In  obeying  and  construing  the  above  rules,  due  regard 
must  be  had  to  all  dangers  of  navigation,  and  due  regard  must  also  he  had  to 
any  special  circumatancee  which  may  exist  in  any  particular  case  rendering  a 
depaiiure  from  auch  rules  neceaaary,  in  order  to  avoid  immediate  danger. 

Case  1 :  Steamer  in  default. 

Brett,  Q.C.  and  E.  C.  Clarkaon  for  the  Monsoon. 

Vernon  Luahirigton  for  the  Neptune. 

Dr.  Lushinoton  gave  judgment  in  this  case,  which  was  an  action  brought 
by  the  barque  Monsoon,  296  tons  register,  from  Port  Natal,  with  a  general  cai^o 
and  passengers  for  London,  against  the  General  Steam  Navigation  Company's 
ateamship  Neptune,  364  tons  register,  from  Havre,  with  passengers  and  cai^o 
for  London,  to  obtain  compensation  in  damages  for  injuries  sustained  by  reason 
of  a  collision  between  them  in  the  vicinity  of  the  North  Foreland,  about  ten 
p.m.  on  the  25th  March  last.  The  barque  stated  the  wind  as  W.  by  S.,  and, 
the  weather  as  fine,  clear,  and  starlight;  the  steamer  represented  the  former  as 
about  W.,  and  the  latter  as  very  dark,  but  clear.  The  case  for  the  Monaoon 
was,  that  she  was  under  double-reefed  foretopsail,  maintopsail,  jib,  and  mizen, 
in  Margate  Roads,  proceeding  close-hauled  on  the  port  track,  heading  N.W.  by 
N.,  the  tide  being  about  three-quarters  flood,  and  making  about  two  knots, 
carrying  the  Admiralty  regulation  lights,  and  in  charge  of  a  duly  licensed  Trinity 
Cinque  Port  pilot  to  take  her  to  Gravesend ;  that  the  pilot  having  determined 
not  to  proceed  further  with  the  barque  on  that  night,  an  attempt  was  made  to 
stay  her,  in  order  to  bring  her  to  anchor;  that  she,  however,  refused  stays,  and 
thereupon  her  mizen  was  brailed  up,  her  maintopsail  was  taken  in,  and  her 
helm  was  put  hard  hard  a-port,  and  she  was  wore  round  with  a  view  to  bringing 
her  head  on  tide,  and  letting  her  anchor  go;  that  whilst  the  barque  was  so 
wearing  round,  and  a  part  of  her  crew  were  engaged  in  taking  in  the  foretopeail, 
and  when  her  head  was  about  E.S.E.,  the  look-out  from  on  board  her  made  out 
the  three  lights  of  the  Neptune,  bearing  about  one  point  on  her  starboard  bow, 
and  at  the  distance  of  about  one  mile ;  that  the  lights  were  watched  from  the 
barque,  and  it  being  seen  that  the  Neptune  was  approaching  the  barque,  and 
rendering  a  collision  immediate,  the  Neptune  was  loudly  hailed  to  iport  her 
helm,  and  then  to  stop  her  engines,  but  no  notice  was  apparently  taken  of  such 
hailing,  and  the  Neptune,  under  a  starboard  helm,  ran  into  and  with  her  star- 
board bow  struck  the  barque  on  her  port  bow,  and  did  her  very  considerable 
damage.  The  defence  on  the  part  of  the  steamer  set  forth,  that  the  tide  was 
flood,  running  about  three  knots;  that  the  Neptune  was  steering  north  by  west, 
going  about  three  knots  an  hour,  and  was  carrying  the  regulation  lights  brightly 
burning,  when  the  green  light  of  the  barque  was  observed  about  two  points 
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on  her  port  bow,  distant  about  a  mile;  t^at  the  Neptune's  helm  was  thereupon 
immediately  put  hard  a-starboard ;  that  shortly  after,*  on  both  her  lights  coming 
into  view,  her  engines  were  eased ;  that  in  a  few  seconds  afterwards,  on  her 
green  light  disappearing  and  her  red  light  only  being  visible,  the  Neptune'a 
engines  were  stopped,  but  the  Monsoon  not  keeping  her  course,  came  on  under 
s  port  helm,  and  with  her  stem  struck  the  Neptune  a  violent  blow  on  the 
starboard.  The  court  had  to  decide  two  questions  on  this  case:  first,  whether 
the  Neptune  was  to  blame,  and  secondly,  whether  any  fault  was  to  be 
imputed  to  the  Monsoon.  The  15th  article  of  the  steering  and  sailing 
rules  appeared  to  be  applicable  to  this  case :  "If  two  ships,  one  of 
which  is  a  sailing  ship,  and  the  other  a  steamship,  are  proceeding  in  such  direc- 
tions as  to  involve  risk  of  collision,  the  steamship  shall  keep  out  of  the  way  of 
the  sailing  ship."  It  was  clear  both  these  vesseki  were  proceeding  up  channel, 
and  that  at  the  time  when  they  descried  each  other,  whetiier  the  distance  was  a 
mile,  more  or  less,  if  it  involved  a  risk  of  collision,  it  was  the  duty  of  the  steamer 
to  keep  out  of  the  way.  If  the  steamer  did  not  keep  out  of  the  way,  the  burden 
of  proof  was  upon  her  to  shew  there  were  sufficient  causes  and  reasons  why  she 
did  not  obey  the  statute.  On  the  other  hand,  there  was  also  an  obligation 
imposed  on  the  Monsoon,  because  the  words  of  the  18th  article  were  these : 
"  That  where,  by  the  above  rules,  one  of  two  ships  is  to  keep  out  of  the  way, 
the  other  «hall  keep  her  course,"  subject,  of  course,  to  certain  contingencies. 
The  question  was,  whether  the  steamer  took  proper  measures  and  means  to  keep 
out  of  the  way  of  the  Afongoon,  and  whether  the  Monsoon  did  koep  her  course; 
or  whether,  if  she  did  not  keep  her  course,  there  was  any  sufficient  justification 
by  the  facts  and  circumstances  of  the  case?  The  case  of  the  Monsoon  was, 
that  after  the  Neptune  was  seen  in  the  manner  stated,  the  lights  were  watched 
from  tlie  barque,  and  it  being  seen  that  the  Neptune  was  approaching  the  barque 
and  rendering  a  collision  imminent,  the  Neptune  was  loudly  hailed  to  port  her 
helm,  and  then  to  stop  her  engines;  but  no  notice  was  apparently  taken  of  such 
hailing,  and  the  Neptune,  under  a  starboard  helm,  ran  into  and  with  her  star- 
board bow  struck  the  barque  on  her  port  bow  and  did  the  dama^^e.  It  did  not 
appear  whether  it  was  intended  to  impute  any  particular  blame  to  the  Neptune 
for  coming  under  a  starboard  helm,  nor  did  it  appear  to  be  of  great  importance 
to  consider  what  was  the  intention  of  the  pleader  here,  for  the  substance  of  the 
pleading  was,  that  she  did  not  comply  with  the  15th  article  and  keep  out  of  the 
way.  On  the  other  side,  on  behalf  of  the  Neptune,  the  statement  was,  in 
substance,  that  the  Neptune  did  that  which  was  right  under  the  circumstances; 
that  she  did  do  all  that  she  could  do  to  avoid  the  collision,  that  it  was  right 
to  put  her  helm  hard  a-starboard,  and  right  afterwards  to  ease  her  engines  in 
the  nuinncr  they  were  eased;  and  the  blame  was  thrown  upon  the  Monsoon 
in  not  keeping  her  course.  As  to  the  weather,  it  seemed  to  be  pretty  nearly 
agreed  on  that  the  night  was  dark  but  clear,  and  the  wind  was  about  half  a  gale, 
certainly  not  stronger.  The  questions  then  to  be  determined  were,  whether 
the  Neptune  was  right  in  immediately  starboarding,  and  whether  her  engines 
were  eased  in  due  time;  because  there  was  another  regulation,  that  if  there  is 
the  least  danger  of  collision  the  engines  are  to  be  immediately  eased  to  prevent 
the  consequences  of  a  violent  collision.  Under  all  the  circumstances  of  the 
case,  the  court  felt  bound  to  hold  that  the  Neptune  was  sdely  to  blame  for  the 
collision. 

The  Court  was  assisted  by  Captain  Shuttleworth  and  Captain  Webb. 
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[IN  THE  COURT  OF  BXOHBQUEB.] 

Not.  16  and  25,  1866. 

GOBDON  AND  ANOTHER  v.  THE  VESTRY  OF  ST.  JAMES'S, 

WESTMINSTER. 

13  L.  T.  511. 

Action  for  damage  by  leakage  of  water  from  a  drain — Metropolu  Local 
Management  Act,  1855 — 18  *  19  Vict.  c.  120— Liability  of  veairy  for  the  aiate 
of  parochial  drains — Negligence — Evidence  of. 

London.  Water. — Defendants,  in  whom,  under  the  MetropoUa  Local 
Management  Act,  1855,  were  vested,  and  who  had  the  control  and  management 

of,  all  the  drains  and  sewers  in  the  parish  (except  the  main  sewers),  gave  leave 
to  the  Drinking  Fountains  Association  to  erect  a  drinking -fountain  in  Argyll- 
place,  near  to  plaintiff's  premises,  and  undertook  to  pay  for  the  supply  of  water 
thereto  at  the  rate  of  fifteen  gallons  per  hour  day  and  night.  The  supply  was  in 
a  stream  of  a  quarter  of  an  inch  in  diameter,  and  the  surplus  or  waste  water  was 
carried  off  by  a  waste-pipe,  which  also,  by  leave  of  defendants  and  under  the 
superintendence  of  their  surveyor,  was  connected  with  a  gully  drain  or  aewer 
which  ran  close  to  plaintiffs'  wine-cellars  and  descended  into  the  main  sewer 
underneath  siich  ceUars.  The  fountain  commenced  working  in  AprU,  1882, 
^nd  in  September,  1868,  a  quantity  of  water,  which  had  escaped  from  the  guUy 
drain  and  accumulated  at  the  back  of  the  wall  of  the  cellars,  forced  its  way 
into  plaintiffs'  cellars  and  damaged  their  stock  of  wine  there.  Thereupon,  by 
order  of  defendants,  the  gully  drain  was  opened,  and  it  was  found  that  the 
earth  on  which  it  had  originally  rested  had  sunk,  and  so  the  bottom  of  the 
drain  had  cracked  and  become  leaky,  and  caused  the  damage.  A  new  pipe- 
barrel  drain  was  then  substituted  by  defendants  for  the  old  gully  drain,  since 
which  no  leakage  had  occurred.  The  guUy  drain,  which  was  an  ordinary  brick 
drain,  was  made  before  plaintiffs*  cellars,  which  were  about  forty  years  oH, 
were  built.  -The  walls  of  the  ceUars  were  in  good  condition,  and  tmUl  the  erection 
of  the  fountain  had  been  dry  and  free  from  damp.  Plaintiffs  were  ignorant  of 
the  condition  of  the  gully  drain  or  of  the  water  outside  their  cellar  wall  until 
ihis  occurrence,  and  defendants  had  no  means  of  ascertaining  Us  state  unless 
they  had  opened  it,  which  they  did  not  do  till  September,  1863,  after  the  water 
had  escaped  into  plaintiffs'  cellars,  as  they  had  no  previous  notice  that  it  was 
out  of  repair.  Conflicting  evidence  was  given  before  the  arbitrator  as  to  the 
cause  of  the  sinking  of  the  soil  of  the  drain,  and  he  stated  that  it  was  impossibU 
at  this  distance  of  time  to  form  a  satisfactory  opinion  upon  the  point. 

In  an  action  to  recover  damages  from  defendants  for  the  injury  sustained 
by  the  leakage  of  water  from  the  drain  into  plaintiffs'  cellars,  through  the  alleged 
neglect  of  duty  on  the  part  of  the  defendants  in  not  properly  examining  the 
drain,  at  the  time  the  waste-pipe  from  the  fountain  was,  hy  their  permission, 
introduced  into  it,  and  ascertaining  thai  it  was  in  a  fit  condition  to  perform  the 
additional  duty  thereby  imposed  on  it;  it  was: — Held,  that,  under  the  drcum- 
stancee  stated,  there  was  no  evidence  of  negligence  on  the  part  of  the  defendants, 
and  therefore,  following  the  decision  of  the  Ex.  in  Fletcher  v.  Bylands  and 
another  {13  L.  T.  121;  34  L.  J.  177  Ex.),  the  plaintiffs  were  not  entitled  to 
recover. 

Special  Case. 

This  was  an  action  by  plaintiffs,  wine  merchants  in  Argyll-place  and  King- 
pitreet,  Regent-street,  in  the  parish  of  St.  James,  Westminster,  against 
defendants,  to  recover  damages  for  injury  sustained  by  -water  coming  into  their 
wine-cellars  and  damaging  their  wine  in  manner  hereinafter  stated. 

At  the  trial  in  TrinityTerm,  1864,  at  the  Middlesex  sittings,  before  Martin  B. 
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and  a  special  jury,  a  verdict  was  found  by  consent  for  plaintiffs,  subject  to  a 
Bpecial  case  to  be  stated  by  a  barrister  for  the  opinion  of  the  court,  as  to  the 
defendants'  liability,  the  question  of  damages  being  referred  to  an  asseesor 
named  by  the  Judge,  who  subsequently  assessed  them  at  800Z. 

The  pleadings  which  accompanied  and  formed  part  of  the  special  case  were 
as  follows : 

The  first  count  of  the  declaration  stated 

That  before  and  at  the  time,  Ac.  plaintiffs  carried  on  business  as  wine 
merchants  at  No.  1,  Ai^yll-place,  Begent-street,  and  at  King-street,  &c.,  and 
were  possessed  of  certain  wine-cellars  there,  in  which  they  kept  large  quantities 
of  wine  for  use  in  their  said  business,  the  said  cellars  being  situate  in  and  running 
imdemeath  the  roads  of  Argyll-place  aforesaid  and  King-street  aforesaid,  in 
front  of  and  adjoining  to  the  house  of  plaintiffs;  and  that  after  the  passing  of 
the  Metropolis  Local  Management  Act,  1855,  and  before  the  committing,  &c., 
defendants  were  a  vestry  duly  constituted  for  the  said  parish  of  St.  James, 
Westminster,  under  the  said  Act,  and  being  so  constituted,  had  thereby  vested 
in  them,  and  had  under  their  care,  custody,  and  control,  as  such  vestry  as 
aforesaid,  all  the  drains  and  sewers  (except  the  main  sewers)  of  the  said  parish, 
and  the  gullies  connected  therewith ;  and  were,  as  such  vestry  as  aforesaid, 
bound  to  repair,  maintain,  and  keep  the  same  in  good  and  proper  order 
itnd  repair,  and  that  afterwards,  and  before  the  committing,  &c.,  defend- 
ants, as  such  vestry  as  aforesaid,  permitted  and  suffered  a  certain  associa- 
tion of  persons,  called  "  The  Metropolitan  Drinking  Fountains  Association,"  to 
erect  a  drinking-fountain  in  Argyll-place  aforesaid,  upon  land  imder  the  control 
of  the  said  vestry  as  such  vestry  as  aforesaid,  and  to  lead  and  place  the  overflow 
pipes  of  the  said  fountain  which  were  used  for  carrying  away  the  surplus  water 
from  the  same,  to  and  into,  and  to  be  connected  with,  a  certain  drain  or  sewer, 
not  being  a  main  sewer,  in  Argyll-place  aforesaid,  which  said  drain  or  sewer  is 
near  to  the  said  cellars  of  plaintiffs,  such  drain  or  sewer  being  then  vested  in, 
and  being  under  the  care  and  control  of,  defendants  as  such  vestry  as  afore- 
said, and  which  said  drain  or  sewer  defendants,  as  such  vestry  as  aforesaid,  were 
liable  and  bound  to  repair,  maintain,  and  keep  in  proper  state  and  condition, 
together  with  the  other  drains  and  sewers  so  vested  in  them  as  aforesaid;  and 
that  afterwards,  and  after  the  said  overflow  pipes  of  the  said  fountain  had  been 
connected  with  the  said  drain  or  sewer  as  aforesaid,  and  whilst  the  said  sewer 
or  drain  continued  under  the  care  and  control  of  defendants  as  aforesaid ;  and 
whibt  they  were  so  liable  and  bound  to  repair  and  maintain  the  same  as  afcnre- 
siid,  defendants  neglected  their  duty  as  such  vestry  as  aforesaid  in  this,  that 
they  unlawfully,  wrongfully,  and  negligently  permitted  and  suffered  the  said 
drain  or  sewer  into  which  the  said  overflow  pipes  of  the  said  fountain  had  been 
led  and  placed  as  aforesaid,  to  become  ruinous,  leaky,  insufficient  and  out  of 
repau",  so  that  on  divers  days  and  times  continuously  between  1st  and  80th 
September,  1863,  large  quantities  of  the  surplus  water,  refuse,  and  other  water 
necessarily  running  and  flowing  from  the  said  fountain,  and  from  the  overflow 
pipes  of  the  same,  and  also  from  a  gully  connected  with  the  said  drain  or  sewer 
into  l^e  said  drain  or  sewer,  in  order  to  be  thereby  oarried  and  conveyed  away 
to  and  into  a  certain  main  sewer,  flowed,  leaked,  and  percolated  through  and 
out  of  the  walls  and  sides  of  the  said  drain  or  sewer  into  the  soil  and  earth 
surrounding  the  same,  and  then  and  without  any  default  of  plaintiffs  neces- 
sarily and  unavoidably  percolated  and  flowed  through  the  said  soil  to  and  into 
the  said  wine-cellars  of  plaintiffs  and  into  the  bins  thereof,  and  in  and  upon 
the  wine  stored  therein,  to  wit  [stating  the  quantity],  thereby  causing  the 
temperature  of  the  said  cellars  to  be  reduced  by  the  entrance  of  the  said  water 
into  the  said  cellars  and  the  said  bins,  and  chilled  and  injured  the  said  wine, 
kc.  Allegation  of  damage  to  the  wine,  &c.,  and  special  damage  in  plaintiffs 
thereby  losing  the  supplying  of  certain  orders  for  wine,  Ac. 

The  second  count  charged 

That  defendants  being  such  vestry,  &c.,  and  while  plaintiffs  were  such 
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wine  merchants,  kc,  as  in  the  said  first  count  mentioned,  unlawfully,  wrong- 
fully, and  negligently  permitted  and  suffered  a  certain  gully,  and  a  certain 
sewer  or  drain,  in  Argyll-place  aforesaid,  situated  respectively  near  to  the  said 
cellars  of  plainti£Fs,  which  said  gully  and  the  said  drain  or  sewer  were  then  vested 
in  and  under  the  care  and  control  of  defendants,  as  such  vestry  as  aforesaid, 
and  which  they  were,  as  such  vestry  as  in  first  count  mentioned,  bound  to 
maintain  and  repair,  to  become  insufficient,  ruinous,  and  out  of  repair,  whereby, 
and  through  no  default  of  plaintifEs,  on  the  said  day  and  times  in  first  count 
mentioned,  large  quantities  of  water,  which  were  necessarily  running  and  passing 
into  the  said  gully  and  into  and  through  the  said  drain  or  sewer,  through  the 
insufficiency  of  the  same  and  not  otherwise,  ran  and  percolated  through  and 
out  of  the  said  gully  and  also  through  and  out  of  the  walls  and  sides  of  i^e  said 
drain  or  sewer  into  the  earth  and  soil  surrounding  the  same,  and  &om  the  same 
to  and  into  the  said  cellars  of  plaintifFs,  and  thereby  caused  the  damage  to 
plaintiffs  as  in  first  count  alleged. 

Plea,  not  guilty  (by  stat.  25  &  26  Vict.  c.  102,  sects.  106,  112,  116,  70,  69, 
68;  18  &L  19  Vict.  c.  120,  sects.  68,  69,  70,  71,  72,  250,  251). 

Notice  of  action  was  duly  served  on  the  vestry,  pursuant  to  25  &  26  Vict.  c. 
102,  s.  106,  more  than  one  month  befcffe  action  brought.  Defendants  are  a 
vestry  duly  constituted  for  the  parish  of  St.  James's,  Westminster,  under 
the  Metropolis  Local  Management  Act,  1855  (18  &  19  Viet.  c.  120),  under  which 
Act  and  the  Amendment  Acts  (19  &  20  Vict.  c.  112 ;  21  &  22  Vict.  c.  104 ;  24  &  25 
Vict.  c.  61 ;  and  25  &  26  Vict.  c.  102)  they  act.  Sects.  68  and  69  of  the  first- 
mentioned  Act  vest  the  drains  and  sewers,  except  the  main  sewers,  in  them, 
and  contain  provisions  as  to  their  reparation  and  maintenance. 

In  August,  1861,  the  vestry  gave  permission  to  the  Metropolitan  Free 
Drinking  Fountains  Association  to  erect  a  drioking-fountain  on  the  n(»i;h  side 
of  Argyll-place,  nearly  opposite  to  plaintiffs'  premises. 

In  September,  1861,  the  association  accordingly  erected  the  fountain,  and 
carried  off  the  surplus  water  by  a  waste-pipe,  which  they  connected  with  a  gully 
drain,  which  ran  from  a  gully  in  Argyll-place,  opposite  plaintiffs'  house  and 
close  to  their  wine-cellars,  and  then  descended  into  a  main  sewer  underneath 
the  said  cellars.  This  connection  of  the  pipe  with  the  gully  drain  was  made 
under  the  auperintendence  of  the  surveyor  of  the  vestry. 

The  fountain  conunenced  working  in  April,  1862,  the  water  supplied  to  it. 
for  which  the  vesiry  have  undertaken  to  pay,  was  at  the  rate  of  fifteen  gallons 
per  hour  day  and  night.  More  water  is  wasted  than  used,  and  the  waste  water 
passes  into  the  waste-pipe,  and  from  thence  into  the  gully  drain ;  the  stream 
of  waste  water  so  flowing  into  the  waste-pipe  being  about  a  quarter  of  an  inch 
in  diameter. 

Early  in  September,  1863,  a  considerable  quantity  of  water  found  its  way 
into  plaintiffs'  cellars,  and  it  was  ■  ascertained  that  this  water  came  through 
the  mortar  of  the  wall  of  the  ceUara  next  to  the  gully  drain  at  a  part  of  the 
wall  between  seven  and  eight  feet  from  the  floor  of  the  cellars  behind  bin  19. 
The  water  remained  in  the  cellars  several  days  and  caused  damage  to  some  of 
the  wine  there,  which,  as  has  been  stated,  has  been  assessed  at  800i.  The  stock 
of  wine  at  the  time  in  the  cellars  was  worth  11,0001. 

Shortly  after  this  influx  of  water  the  gully  drain  was  opened  by  order  of 
the  vestry,  and  was  found  to  be  very  much  out  of  repair.  The  earth  beneath 
the  drain  on  which  it  had  originally  rested  had  sunk,  and  left  the  bottom  of 
the  drain  uiuupported,  and  so  caused  it  to  crack  and  become  leaky.  In  conse- 
quence of  this  state  of  the  drain  the  water  which  flowed  from  the  waste-pipe 
of  the  fountain  had  escaped  from  the  drain,  accimaulated  at  the  back  of  the  wall 
of  plaintiffs'  cellars,  and  eventually  forced  its  way  into  the  cellars  and  caused 
the  damage  before  described.  There  was  no  leakage  in  the  waste-pipe  of  the 
fountain. 

The  vesbrj  substituted  a  new  pipe  barrel  drain  for  the  old  gully  drain,  the 
bottom  of  which  gully  drain  was  so  out  of  repair  that  it  ftiH  in  when  uieir  servant 
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was  exaioimiig  it,  and  since  tlie  pipe  barrel  drain  was  substituted  for  the  gully 
drain  there  has  been  no  escape  of  water  into  plaintiffs'  cellars. 

Tbe  gully  drain  was  made  before  plaintiffs'  cellars  were  built.  It  was  a 
brick  drain,  built  in  the  manner,  and  of  the  materials,  in  and  of  which  euch 
drains  were  built  about  forty  or  fifty  years  ago,  when  such  drains  were  seldom 
made  perfectly  water-tight.  The  wall  of  plaintiffs'  cellars,  through  which  the 
water  percolated,  was  built  against  the  gully  drain,  and  was  on  an  average 
sixteen  inches  thick,  faced  on  the  inside  with  brick,  and  rough  and  jagged  on 
the  outside.  It  has  not  bulged  or  cracked,  and  was  built  of  sufficient  strength 
(0  resist  any  pressure  to  which  cellars  in  such  a  position  are  usually  exposed. 
But  for  the  escape  of  water  from  the  drain  no  damage  would  have  been  sustained 
by  plaintiffs.  The  cellars  have  been  occupied  as  wine-cellars  by  plaintiffs,  and 
their  predecessors  for  forty  years.  Until  the  water  found  its  way  into  them 
in  September,  1863,  they  had  always  been  perfectly  dry  and  free  from  damp, 
and  fit  for  use  as  wine-cellars. 

The  soil  beneath  the  gully  drain  was  composed  of  made  ground,  old  bricks, 
bits  of  stone,  and  coals.  The  sinking  of  this  soil  from  tbe  bottom  of  the  gully 
drain  had  caused  it  to  crack  and  become  leaky. 

On  behalf  of  plaintiffs  evidence  was  given  before  the  arbitrator  that  the 
sinking  of  their  soil  probably  arose  from  its  not  having  been  well  and  sufficiently 
rammed  when  the  drain  was  made.  On  behalf  of  defendants  evidence  was 
given  that  the  probability  was  that  the  persons  who  built  the  wall  of  plaintiffs' 
cellar,  while  building  it,  removed  part  of  the  soil  beneath  the  drain,  or  loosened 
it  and  so  caused  it  to  sink. 

At  this  distance  of  time  the  arbitrators  stated  it  was  impossible  to  form  a 
satisfactory  opinion  as  to  the  cause  of  the  sinking  of  the  soil. 

When  plaintiffs  became  tenants  of  the  cellars  in  1855,  they  found  them 
internally  perfectly  dry  and  in  good  repair,  and  they  did  not  know,  and  had  no 
means  of  knowing,  the  condition  or  state  of  repair  of  the  gully  drain,  or  of  the 
outside  of  their  wall,  or  its  position  with  reference  to  the  drain. 

When  in  1855  the  sewera  and  drains  vested  under  18  &  19  Vict.  c.  120, 
in  the  vestry,  no  plans  or  other  materials  came  into  their  possession  from  which 
they  could  ascertain  the  position  and  state  of  repair  of  this  gully  drain  and  of 
the  wall  of  plaintiffs'  cellars,  unless  they  had  opened  the  pavement  and  examined 
it.  It  is  not  usual  so  to  examine  drains  and  sewers  unless,  there  is  reason  for 
supposing  they  require  repairs.  The  opening  of  such  drains  causes  inconvenience 
to  the  public  traffic  in  the  streets. 

The  vestry  had  not  repaired  or  examined  this  gully  drain  until  September, 
1663,  after  the  water  escaped  into  plaintiffs'  cellars,  and  they  had  no  notice 
before  that  time  that  it  was  out  of  repair. 

They  have  always  employed  competent  surveyors,  officers,  and  workmen. 

The  question  for  the  court  is,  whether  defendants,  as  the  duly  constituted 
vestry  of  the  parish  within  which  the  gully  drain  is  situate  are  under  the  circum- 
stances liable  to  plaintiffs  for  the  damage  sustained  by  them.  If  the  court  are 
of  opinion  defendants  are  liable,  the  verdict  is  to  stand  and  be  entered  for  8001. ; 
but  if  the  court  should  be  of  opinion  the  defendants  are  not  liable,  the  verdict 
is  to  be  entered  for  them. 

Plaintiffs'  points: — 1.  Under  the  circumstances  stated  defendants  are 
liable  to  plaintiffs  in  damages  for  the  injury  done  to  the  wine  in  their  cellar 
by  the  entry  of  the  water  thereto  in  manner  and  from  the  causes  stated.  2. 
That  defendants  were  guilty  of  negligence  in  permitting  the  Metropolitan  Free 
Drinking  Fountain  Association  to  erect  their  fountain  so  near  to  plaintiffs* 
cellars,  and  in  allowing  them  to  carry  their  surplus  water  into  the  gully  drain 
as  stated  in  the  case,  without  first  taking  proper  measures  to  ascertain  whether 
or  not  the  said  gully  drain  was  a  sufficient  and  proper  gully  and  in  a  proper  state 
of  repair  to  carry  off  such  surplus  water,  and  that  they  were  liable  in  damages 
to  plaintiffs  for  the  damage  done  to  their  stock  resulting  from  such  negligence. 

Defendants'  points: — 1.    There  is  no  such  duty  impeded  on  defendants 
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as  that  stated  in  the  sevetal  countB  of  the  declaration,  nor  any  jEacts  stated  in 
the  case  sufficient  to  raise  such  duty.  2.  There  is  not  any,  or  at  all  events  any 
sufficient,  evidence  of  any  neglect  of  any  duty  on  the  part  of  defendants.  8. 
Assuming  the  duty  and  breadi  of  duty  relied  on,  plaintiffs  contributed  to  the 
injury  sustained  by  them  by  their  own  imprudence  and  neglect,  and  that  the 
injury  being  only  partially,  if  at  all,  caused  by  the  neglect  of  defendants,  they 
are  not  liable.  4.  Assuming  neglect  or  misfeasance  on  the  part  of  the  officers 
of  defendants,  defendants  are  not  liable,  inasmuch  as  it  is  found  that  the  officers 
were  proper  and  competent  officers.  5.  Assuming  that  defendants  by  their 
neglect  caused  the  injury  complained  of,  still  they  are  not  liable,  inasmuch  as 
they  are  a  corporation,  acting  in  trust  for  the  public,  and  having  no  funds  which 
they  could  lawfully  apply  to  compensate  plaintiffs.  6.  It  would  have  been  an 
illegal  act  on  the  part  of  the  defendants  to  apply  their  funds  to  indemnify 
plaintiffs.  7.  Assuming  the  permission  given  by  defendants  to  erect  the 
drinking-fountain  to  be  an  act  beyond  the  authority  given  to  them  by  the  statute 
constituting  them  a  vestry,  it  is  not  an  act  capable  of  being  done  by  the  vestry 
38  such,  nor  for  which  the  corporation  funds  can  in  any  way  be  touched. 

Temple,  Q.C.,  and  H.  T.  Cole,  for  plaintiffs,  contended  that  defendants 
were  liable.  By  sections  68  and  69  of  18  &  19  Vict.  c.  120  (the  Metropolis 
Local  Management  Act,  1855),  all  drains  and  sewers  (excepting  main  sewers) 

were  vested  in  the  vestry  and  put  under  their  control  and  management,  and 
a  duty  was  thereby  imposed  upon  them.  All  the  authorities  were  collected 
in  Ruck  v.  Williams,  in  this  Court  (3  H.  AN.  308;  27  L.  J.  837,  Ex.). 
[  PiGOTT,  B. — The  question  there  was  whether  they  were  a  public  body. 
[Pollock,  C.B. — The  question  here  is,  which  is  the  party  that  has  been  guilty 
of  negligence,  whether  or  not  the  building  of  plaintiffs'  cellar  wall  was  the 
cause  of  the  drain  giving  way.  The  arbitrator  finds  it  impossible  to  decide 
that  fact  at  this  distance  of  time,  and  so  he  leaves  it  open.  Are  then  we  to 
decide  it?]  Whatever  may  have  been  the  condition  of  the  gully  drain  at 
the  time  of  this  alteration,  it  was,  and  had  been  always,  sufficient. 
[Chan'nell,  B. — Defendants  will  say  they  are  protected  as  a  public  body. 
It  is  for  you  to  shew  negligence.]  The  pipe  from  the  drinking-fountain 
was  put  in  by  the  defendants'  surveyor,  and  the  gully  was  then  opened, 
giving  them  full  opportunity  of  seeing  if  it  was  of  sufficient  strength  and 
constitution  to  perform  the  fresh  duty  imposed  upon  it.  Had  they  not 
superintended  the  work  they  would  have  been  guilty  of  neghgence,  a  fortiori 
then,  when  they  had  superintended  it,  it  was  their  duty  carefully  to  examine 
the  gully,  which  they  did  not  do.  The  turning  a  continuous  stream,  however 
small,  into  a  gully  which  had  before  only  carried  off  occasional  surplus  water, 
was  a  very  probable  source  of  damage.  Since  the  present  complaint,  a  new 
and  sufficient  barrel  drain  had  been  put  in,  which  answered  well,  and  that 
should  have  been  done  at  first.  [Bramwbll,  B. — Might  not  defendants  say 
to  the  Drinking  P'ountain  Association,  "  You  may  pour  your  water  down  our 
gully  if  you  like,  but  you  must  take  the  consequences  of  doing  so;  it  is 
sufficient  for  our  purposes,  but  whether  capable  of  carrying  off  your  foimtain 
water  or  not  we  neither  know  nor  care?"]  The  case  of  a  private  person 
digging  at  his  own  risk  under  another's  wall  by  the  owner's  leave  was  different 
from  a  public  body  in  whom  there  was  a  duty  which  they  could  not  waive  or 
exonerate  themselves  from.  [Pollock,  C.B. — Then  you  say  that  if  the  drain 
had  given  way  without  this  additional  water,  the  vestry  would  have  been 
liable.]  No,  because  it  was  stated  in  the  case  that  the  drain  had  been  covered 
and  out  of  sight  for  forty  years,  and  there  was  no  reason  to  suppose  that  it 
was  out  of  order.  The  vestry  paid  for  the  water  supplied  to  the  fountain. 
[Brahwell,  B. — Then  they  caused  it  to  flow.]  That  was  undoubtedly  so. 
It  was  their  duty  to  have  examined  the  drain  before  subjecting  it  to  the 
additional  duty.  [Chankel,  B.  refers  to  Fletcher  v.  Ryland  (13  L.  T.  Rep. 
N.S.  121;  34  L.  J.  177,  Ex.),  and  the  judgment  of  Bramwell,  B.  therein.] 

The  Court,  without  calling  on  Keane,  Q.C.,  and  R.  W.  Harriaon,  who 
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appeared  to  argue  the  case  for  the  defendants,  were  about  to  give  judgment 
for  the  defendants,  leaving  plaintiffs  to  bring  error  if  so  inclined,  but  having 
sa^ested  that  a  nonsuit  should  be  entered,  so  that  plaintiffs  might,  if  they 
pleased,  bring  a  fresh  action,  and  if  they  could  do  so,  bring  forward  more 
C(HiclusiTe  evideQce  of  negligence,  they  postponed  giving  judgment,  and  would, 
if  necessary,  hear  defendants*  counsel  before  doing  so. 

Cut.  adv.  vult. 

Nov.  25. — Pollock,  C.B. — In  the  course  of  the  argument  in  this  case, 
a  few  days  ago,  the  Coxurt  intimated  their  opinion,  and,  indeed,  their  reasons 
for  it;  but  they  suggested  that,  instead  of  their  giving  judgment  for  the 
defendants,  the  plaintiffs  should  be  nonsuited,  and  bring  a  fresh  action ;  and 
certainly  the  Court  thought  that  they  had  disposed  of  the  case.  It  turned 
out,  however,  that  that  arrangement  would  confer  no  benefit  upon  the 
plaintiff,  for,  there  being  in  the  present  case  a  more  special  limitation  than 
in  the  ordinary  statute  with  reference  to  the  commencement  of  actions,  the 
plaintiffs  would  be  too  late  to  bring  another  action,  and  therefore  Mr.  Temple, 
on  the  part  of  the  plaintiffs,  declined,  after  having  made  this  discovery,  to  be 
nonsuited,  and  wished  rather  that  the  Court  should  give  judgment,  when, 
if  it  were  against  him,  he  might  take  the  case  to  error.  We  think  that  our 
judgment  should  be  for  the  defendants.  I  do  not  think  it  necessary  now  to 
give  any  elaborate  judgment  beyond  saying  that,  in  this  court,  we  have  decided 
already  that,  if  there  be  no  evidence  of  negligence,  the  defendant  is  entitled 
to  judgment.  We  think  that  there  was,  in  the  present  case,  no  evidence  of 
negligence  on  the  part  of  the  defendants,  and  therefore  we  think  the  plaintiffs 
are  not  entitled  to  recover.  Mr.  Temple  may  take  the  case  to  a  court  of  error 
if  he  thinks  fit. 

Channbl,  B. — I  consider,  if  I  w^ere  in  a  situation  to  draw  the  inference 
of  negligence  in  the  present  case,  that  it  would  be  concluded  by  a  decision, 
though  not  a  unanimous  one,  of  this  court  in  the  case  of  Fletcher  v.  Rylands 
(uhi  $itp.)  during  the  last  term.  I  am  not  sure  that,  if  I  were  at  liberty  to 
reconsider  the  matter,  whether  I  should  agree  with  the  view  of  my  brother 
Bramwell,  who  was  the  dissentient  Judge  in  that  case :  but  I  feel  bound  by 
the  opinion  of  the  majority  of  the  court,  and  that  governs  the  present  case, 
unless  we  could  draw  the  inference  of  negligence,  which  I  am  unable  to  do. 

PiGOTT,  B. — I  am  of  the  same  opinion.  I  thought  at  the  time  of  the 
argument  that  there  was  some  slight  evidence  of  negligence;  but,  having  since 
carefully  read  through  the  case,  I  cannot  discover  that  there  was  any  negli- 
gence; and  therefore  I  agree  in  the  judgment  of  the  Court. 


[IN  THE  queen's  BENCH.] 

Nov.  28,  1865. 

•  18  L.  T.  526;  12  Jur.  N.S.  889. 

GILES  AND  ANOTHER  {appellants)  v.  GLUBB  {respondent). 

Highway  district — Ancient  borough — Charter  with  non-intromittant  clause 
msdiction  of  county  justices. 

HiaHWAYS. — E.  is  an  ancient  borough,  having  liberties  and  franchises^ 
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with  chaHera  containing  non-intromittant  clauses,  but  it  is  not  a  borough 
within  the  exception  in  section  2  of  the  Highways  Amendment  Act  (25  A  26 
Vict.  c.  61).  It  is  wholly  surrounded  by  the  county  of  C,  and  maintains  its 
own  poor  and  highways: — ^Held.  thai  the  justices  of  the  county  of  C,  might 
take  the  proper  proceedings  in  quarteT  seseione  for  making  it  a  paH  of  a  high- 
way district,  under  the  25  A  26  Vict.  c.  61,  s.  5:  and,  further,  that  they  had 
jurisdiction  to  hear  a  complaint  by  the  waywarden  against  the  overseers  of 
the  poor  of  the  borough  of  E.,  for  not  paying  over  to  the  treasurer  of  the 
highway  board  the  sum  ordered  by  the  precept  of  the  hoard  to  be  levied  in  the 
borough: — Held,  that  the  following  description  of  the  borough  of  E.,  "  The 
several  parishes,  townships,  tithings,  hamlets,  or  places  of  Liskeard  parish, 
dc,  £c.,  E.,  dc,  dc,  shall  be  united,  £c.,"  in  the  order  constituting  the 
highway  district,  was  not  such  an  imperfect  description  as  to  vitiate  it. 

Case  stated  under  20  &  21  Vict.  o.  48. 

At  a  petty  sessions  boMen  at  Trecan  Gate,  in  and  for  the  division  of  the 
Hundred  of  West  in  the  county  of  Cornwall,  on  the  Isfc  February,  1865,  and 
by  adjournment  on  the  Ist  March,  1865,  a  complaint  preferred  by  Albert 
Charles  Lyne  Glubb  in  this  case  called  the  respondent,  as  clerk  to  the  Liskeard 
District  Highway  Board,  against  Richard  Giles  and  Henry  Davey,  in  this  case 
called  the  appellants,  as  siu-veyors  of  the  poor  of  the  borough  of  East  Looe, 
in  the  county  of  Cornwall,  was  brought  before  us  to  be  heard. 

The  complaint  was  to  the  effect,  that  the  appellants  the  overseers  of  the 
poor-law  parish,  highway  parish  or  place  of  East  Looe,  in  the  said  county, 
and  which  formed  part  of  the  Liskeard  Highway  District,  had  not  paid  to  the 
treasurer  of  the  board  a  sum  of  30(.  ordered  to  be  paid  by  virtue  of  a  precept 
duly  issued  by  such  board. 

At  the  hearing  the  respondent  appeared  in  person  and  the  appellants  by 
their  attorney.  On  the  case  being  called  on,  and  before  any  evidence  waa 
taken,  the  attorney  for  the  appellants  raised  an  objection  to  our  proceeding 
with  the  case,  and  urged  that  we  being  justices  acting  for  the  county  of 
Cornwall,  and  not  being  justices  of  the  borough  of  East  Looe,  had  not  any 
jurisdiction  to  hear  and  determine  the  complaint  against  the  appellants,  both 
of  wliom  it  was  admitted  resided  within  the  borough  of  East  Looe,  and  were 
overseers  of  the  poor  of  such  borough  only ;  and  he  further  contended  that  the 
justices  of  the  l)orough  of  East  Looe  were  the  only  persons  who  possessed 
jurisdiction,  if  any  existed,  over  the  subject-matter  of  the  complaint,  and  in 
support  of  his  arguments  the  appellants'  attorney  produced  several  royal 
charters  which  had  been  granted  to  the  inhabitants  of  the  said  borough  of 
East  Looe,  in  the  reigns  of  Elizabeth,  James  I.,  and  James  II.,  containing 
among  other  things  the  clauses  hereinafter  set  forth.  It  was  admitted  as  a 
fact  that  the  mayor  and  burgesses  of  East  Looe  have  been  an  ancient  corpora- 
tion from  time  immemorial,  and  in  the  year  1588  received  a  charter  from 
Queen  Elizabeth  confirming  their  ancient  rights  and  privileges  and  granting 
others.  By  the  charter  they  were,  amongst  other  things,  to  have  a  common 
gaol,  to  appoint  a  mayor,  to  elect  a  recorder,  and  have  and  hold  a  court  of 
record  for  civil  causes. 

(Further  charters  were  referred  to  as  conferring  exclusive  jurisdiction.) 

It  was  also  admitted  that,  under  the  provisions  of  the  last-mentioned 
charter,  now  known  as  the  governing  charter,  justices  of  the  peace  have  from 
time  to  time  been  appointed,  and  have  acted  in  and  for  the  borough  of  East 
Looe,  and  that  there  have  been  and  still  are  justices  of  the  peace  in  and  for 
that  borough  qualified  to  act,  and  acting,  as  such  justices. 

The  appellants' attorney  also  cited  in  support  of  his  argument  the  following 
cases  which  had  been  submitted  for  the  opinion  of  this  court,  and  in  which 
he  contended  that  the  construction  put  by  the  court  on  the  language  of  the 
charter  was  in  favour  of  establishing  an  exclusive  jurisdiction  in  the  justices 
of  the  borough  of  East  Looe  over  all  matters  and  complaints  arising  within 
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the  borough  except  such  as  are  specially  extended  by  the  charter,  viz.,  Reg.  v. 
Inhabitanta  of  Eaat  Looe  and  Ware  (appellants)  v.  Clerk  of  the  Peace  for  the 
County  of  Devon  (respondent). 

In  answer  to  the  objection  raised  by  the  appellants  the  respondent 
contended  that  by  section  2  of  the  Highway  Act,  1862,  the  subject-matter  of 
the  complaint  was,  notwithstanding  the  language  of  the  charters,  expressly 
brought  within  our  jurisdiction  as  justices  of  the  county  of  Cornwall,  the  words 
of  that  section  being  as  follows;  "And  for  the  purpose  of  this  Act  all  liberties 
and  franchises  except  the  liberty  of  St.  Albans,  and  except  boroughs  as  herein- 
after defined,  shall  be  considered  as  forming  part  of  that  county  by  which  they 
are  surrounded,  or  if  partly  surroimded  by  two  or  more  counties,  then  as 
forming  part  of  that  county  with  which  they  have  the  longest  common 
boundary." 

It  was  admitted  by  both  parties,  as  the  fact  is,  that  the  borough  of  East 
Looe  did  not  come  within  the  definition  or  class  of  borough  so  expressly 
excepted,  and  which  were  by  the  same  section  (section  2)  defined  to  mean 
boroughs  as  defined  by  the  act  5  A  6  Will.  4,  c.  76,  for  the  regulation  of 
municipal  corporations  in  England  and  Wales,  or  any  place  to  which  the 
provisions  of  the  said  Act  have  been,  or  shall  hereafter  have  been  extended. 

It  was  also  admitted,  as  the  fact  is,  that  the  borough  of  East  Looe  is 
surrounded  by  the  county  of  Cornwall,  in  and  for  which  county,  we,  the  under- 
signed, are,  and  act  as,  justices  of  the  peace.  After  hearing  the  argument 
ire  considered  that  the  foregoing  section  of  the  Highway  Act,  1862,  conferred 
on  ws  as  such  justices  of  the  county  of  Cornwall  jurisdiction  to  hear  and 
determine  the  said  complaint,  and  we  decided  accordingly,  and  overruled  the 
appellants'  objection. 

The  respondent  then  produced  in  evidence  a  certified  copy  of  a  final  order 
which  had  been  made  under  the  provisions  of  the  Highway  Act,  1862,  at  the 
(ieneral  Quarter  Sessions  of  the  peace,  held  at  Bodmin,  in  and  for  the  said 
county  of  Cornwall,  on  the  5th  January,  1864,  under  which  said  order  the 
county  was  divided  into  highway  districts,  and  a  copy  of  which  order  is  set 
forth  in  the  appendix  to  this  case.  Those  parts  of  the  order  most  material 
to  the  present  case  are  in  these  words : 

The  several  parishes,  townships,  tithiugs,  hamlets,  or  places,  of  Liskeard 
parish,  St.  Cleer,  Duloe,  St.  Neot,  St.  Martin's,  Morval  Talland,  St.  Pinnock, 
St,  Keyne,  East  Looe,  and  West  Looe,  shall  be  united  and  form  and  constitute 
the  Liskeard  district.  And  this  court  doth  further  order,  that  should  any  of 
the  parishes,  townships,  tithings,  hamlets,  and  places  hereinbefore  mentioned, 
or  any  part  or  parts  thereof  respectively,  be  comprehended  in  the  terms  of 
the  restrictions  imposed  with  respect  to  the  formation  of  highway  districts 
by  section  7  of  the  said  Act,  25  &.  26  Vict.  c.  61,  such  parishes,  townships, 
tithings,  hamlets,  and  places,  or  any  part  or  parts  thereof  respectively,  shall 
not  be  included  in  the  said  highway  districts.  And  this  order,  so  far  only  as 
regards  the  said  parishes,  townships,  tithings,  hamlets,  and  places,  or  part  or 
parts  thereof,  comprehended  in  the  terms  of  the  said  restrictions,  shall  be  of 
no  effect. 

We  find  as  a  fact,  and  it  was  also  admitted,  that  the  borough  of  East 
Looe  is  not  comprehended  in  the  terms  of  the  restrictions  imposed  with 
respect  to  the  formation  of  highway  districts  by  section  7  of  the  last-mentioned 
Act. 

We  also  find  that,  under  the  provisions  of  the  Highway  Act,  1862,  the 
highway  board  in  the  highway  district  called  in  the  said  final  order  the 
Liskeard  district,  has  been  formed,  and  that  the  first  and  subsequent  meetings 
ID  that  district  of  the  board  have  from  time  to  time  been  duly  held  under  that 
Act  and  the  Highway  Act,  1864,  and  the  treasurer  and  several  officers  and 
persons  referred  to  in  this  case  have  been  appointed  by  the  said  highway 
board,  and  have  acted  accordingly  under  the  provisions  of  the  Highway  Acts 


3226 


GILES  V.  OLTTBB. 


aa  defined  in  the  Highway  Act,  1864.  before  the  issue  of  the  precept  mentioned 
in  the  case. 

We  also  find  that  the  appellants  befwe  and  at  the  time  ot  the  service  on 
tiiem  of  the  precept  hereinafter  mentioned  were  the  overseers  of  tiie  poor  (d  the 
borough  of  East  Looe,  and  that  the  said  b(ffous^  separately  maintains  its  own 
poor  and  its  own  highways,  and  has  done  so  from  time  immemorial. 

We  also  find  that  the  highway  board  of  the  Liskeard  district  on  the  17th 
December,  1864,  ordered  a  precept  to  be  issued,  and  that  the  same  was 
accordingly  well  and  duly  served  upon  the  appellants,  so  being  and  as  such 
overseers  of  the  poor-law  parish,  highway  parish,  or  place  of  Eut  Looe,  in 
the  county  of  Cornwall,  directing  them  to  pay  the  sum  of  301.  from  the  poor- 
rates  towards  the  maintenance  and  repairs  of  the  highways  thereof,  pursuant 
to  25  A  26  Vict.  c.  61,  and  27  &  28  Vict.  c.  101. 

It  was  also  proved  before  us,  and  we  find  as  a  fact,  that  the  appellants 
have  not  paid  to  the  treasurer  of  the  said  highway  board  the  money  directed 
by  the  precept  to  be  paid  to  him,  or  any  part  of  such  money,  either  at  the 
time  appointed  by  the  precept  for  payment  thereof,  or  any  other  time, 
although  payment  thereof  has  been  duly  demanded. 

The  foregoing  facts  being  either  proved  or  admitted  before  us,  we  were 
asked  to  make  an  order  under  section  35  of  the  Highway  Act,  1664,  directing 
the  amount  named  in  the  precept  to  be  levied  and  recovered  from  the  appel- 
lants in  the  manner  pointed  out  by  the  said  section. 

The  appellants'  attorney  thereupon  made  the  following  objections  to  our 
making  the  said  order,  viz. : 

First,  that,  by  reason  of  the  non-intromittant  clause  in  the  before- 
mentioned  charter  of  James  II.,  we  had  not  as  county  justices  jurisdiction 
to  hear  and  determine  the  complaint. 

Secondly,  that  the  justices  acting  in  and  for  the  county  of  Cornwall  had 
not  jurisdiction  to  include  the  borough  of  East  Looe  within  a  highway  district 
under  their  said  order  of  sessions,  by  reason  of  the  before-mentioned  non-intro- 
mittant clause,  and  the  said  order  was  of  no  effect  so  far  as  the  borough  of 
East  Looe  was  concerned. 

Thirdly,  that,  whatever  the  intention  of  the  justices  in  quarter  sessions 
might  have  been,  they  had  not  in  legal  construction  and  effect  included  the 
borough  of  East  Looe  within  the  terms  of  their  order  of  sessions;  that  the 
name  East  Looe  there  mentioned  could  not  be  said  legally  to  include  the 
borough  of  East  Looe;  that  the  borough  of  East  Looe  is  a  place  having  a 
known  legal  boundary,  nor  had  any  wardens  and  overseers  been  appointed 
otherwise  than  for  the  borough  of  East  Looe ;  that  the  town  of  East  Looe  is 
wholly  within  the  borough,  but  that  there  are  lands  within  the  borough  which 
form  no  part  of  the  town :  that  for  these  reasons  the  borough  of  East  Looe 
was  not  included  in  the  said  order  of  sessions. 

Fourthly,  that  the  said  precept  issued  by  the  highway  board  and  addressed 
to  the  appellants  in  the  manner  herein  appearing,  was  not  sufficiently  or 
rightly  addressed  to  them,  and  was  inoperative  for  the  purposes  of  the  said 
complaint. 

As  to  the  first  objection,  we  were  of  opinion,  as  before  stated  b^*  us,  that 
we  had  jurisdiction  to  hear  and  determine  the  said  complaint. 

As  to  the  second  objection,  we  were  of  opinion  that  the  justices  acting  in 
and  for  the  county  of  Cornwall  had  jurisdiction,  notwithstanding  the  non-intro- 
mittant clause  in  the  charter,  to  Include  the  borough  of  East  Looe  within  a 
highway  district,  by  virtue  of  the  provisions  contained  in  the  Highway  Act, 
1862,  having  reference  especially  to  the  terms  of  section  2  of  that  Act  as  herein- 
before set  forth. 

As  to  the  third  objection  we  were  of  opinion  that  the  said  justices  had 
both  in  intendment  and  in  legal  effect  included  the  borough  of  East  Looe  in 
their  said  order  of  sessions  constituting  highway  districts,  and  that  the  said 
borough  thereby  became,  and  formed  part  of,  Liskeard  Highway  District; 
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that  the  name  East  Looe,  mentioned  in  the  order  of  sessions,  was  a  sufficient 
designation  ol  the  borough  of  East  Looe,  so  as  to  bring  it  within  the  terms 
of  that  order,  and  mdicated  a  place  maintaininig  its  own  highways,  which  the 
bwough  of  East  Looe  was  known  and  admitted  to  be,  and  capable  of  being 
included  in  a  highway  district. 

As  to  the  fourth  objection,  we  were  of  opinion  that  the  precept  issued 
by  the  highway  board,  and  addressed  to  them,  was  addressed  to  them  with 
sufficient  clearness  and  certainty  to  prevent  their  being  misled  by  the  descrip- 
tive words  therein  used,  and  that  tiie  same  was  therefore  valid  and  binding 
in  law  on  the  appellants  as  overseera  of  the  borough  of  East  Looe. 

On  the  whole,  therefore,  we  considered  that  the  objections  raised  by  the 
appellants'  attorney  were  untenable,  and  we  accordingly  made  an  order  on  the 
appellants  for  payment  of  the  money  mentioned  in  the  precept,,  and  ordered 
the  same  to  be  levied,  and  recovered  in  default  of  payment  in  the  manner 
pointed  out  by  section  35  of  the  Highway  Act,  1864,  whereupon  the  appellants' 
attorney  asked  us  to  state  a  case  pursuant  to  the  statute  20  &  21  Vict.  c.  43, 
which  we  hereby  state  and  sign. 

The  questions  for  the  opinion  of  the  court  are : 

1.  Whether,  as  such  county  justices  as  aforesaid,  we  had  jurisdiction  to 
hear  and  determine  the  said  complaint. 

2.  Whether  the  justices  acting  in  and  for  the  said  county  of  Cornwall  had 
jurisdiction  to  include  the  borough  of  East  Looe  in  a  highway  district  under 
their  said  order  of  sessions. 

3.  Whether  in  legal  construction  the  borough  of  Bast  Looe  was  included 
in  the  said  order  of  sessions. 

4.  Whether  the  said  precept  issued  by  the  highway  board,  and  addressed 
to  the  appellants,  was  sufficient  to  legally  bind  them  as  overseers  of  the  poor 
of  the  borough  of  East  Looe,  and  operative  for  the  purposes  of  the  said 
complaint. 

Should  the  court  return  an  affirmative  answer  to  all  the  foregoing 
questions,  then,  the  said  order  for  payment  made  by  us  on  the  appellanto  is 
to  stand ;  but  if  the  court  should  answer  all  or  any  of  the  said  questions  in 
the  negative,  then  the  said  complaint  is  to  be  dismissed. 

The  Solicitor-Qeneral  (J.  F.  CoUier  with  him)  for  the  respondent. 

Karslake,  Q.C.,  (Bullar  with  him)  for  the  appellants. 
Reg.  V.  Mayor,  ifc,  East  Looe,  31  L.  J.  45,  M.  C. ;  26  &  26  Vict.  c.  61, 
8s.  2.  3,  5,  7,  8,  9,  18,  82,  35.  47. 

Mellor,  J. — I  am  of  opinion  that  this  order  is  a  good  order.  The  objec- 
tions relied  on — the  substantial  objections  made  by  Mr.  Karslake — are  three, 
because  the  fourth  objection  turns  entirely  upon  the  third.  The  first  is,  that 
the  justices  had  no  power  to  include  East  Looe,  it  being  an  old  borough  consti- 
tuted with  certain  privileges,  and  a  charter  conferring  certain  rights.  He  says 
that  the  justices  have,  therefore,  no  power  to  include  it  in  a  highway  district 
which  was  formed  out  of  the  county  of  Cornwall.  Now,  the  2nd  section  of 
the  Highway  Act  defines  a  county,  that  "  the  word  county  in  this  Act,  shall 
not  include  a  county  of  a  city,  or  a  county  of  a  town;  but  where  a  county  as 
hereinbefore  defined  is  divided  into  ridings  or  other  divisions  having  a  separate 
court  of  quarter  sessions  of  the  peace,  it  shall  mean  each  of  such  divisions  or 
ridings,  and  not  the  entire  county  " — that  is,  for  the  purposes  of  this 
Act,  and  for  the  purpose  of  administration  of  tiie  law  as  regards  highways 
— ■■  and  for  the  purposes  of  this  Act,  all  liberties  and  franchises  except 
the  liberty  of  St.  Albans  (which  shall  be  considered  a  county),  and 
except  boroughs  as  hereinafter  defined,  shall  be  considered  as  forming 
part  of  that  county  by  which  they  are  surrounded,  or,  if  partly  surrounded 
hy  two  or  more  counties,  then  as  forming  part  of  that  county  with  which 
they  have  the  largest  common  boundary."  Then  it  says,  "  The  word 
borough  shall  mean  a  borough  as  defined  by  the  Act  of  the  session  of 
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6  &  6  Will.  4,  c.  76— the  Act  for  the  regulation  of  municipal  corporations, 
or  anj  place  to  which  the  provisions  of  the  said  Act  may  be  extended."  Now, 
it  is  conceded  that  this  is  not  one  of  those  boroughs,  and  therefore  it  seems 
to  follow  necessarily,  by  the  operation  of  this  section,  that  the  non-intro- 
mittant  clauses  shall  be  disregarded,  and  that  franchises  and  liberties  therein 
mentioned  shall  be  part  of  the  county.  Very  well,  then,  if  they  are  part  of 
the  county,  the  5th  section  immediately  applies,  and  any  five  or  more  justices 
may,  by  a  writing  under  their  hands,  set  the  whole  machinery  in  motion. 
Mr.  Karslake  says,  how  monstrous  it  is  to  suppose  that  the  Legislature  could 
have  intended  that  the  justices  would  have  that  authority  in  East  Looe,  and 
because  of  the  operation  of  the  Act  of  Parliament  they  would  become  the 
parties  to  set  the  law  in  motion  to  determine  whether  or  not  East  Looe  should 
form  part  of  a  highway  district.  It  may  or  may  not  be  hard :  I  do  not  pretend 
to  give  an  opinion  as  to  whether  it  would  have  been  better  of  wiser  in  the 
Legislature  to  have  made  a  special  provision  for  the  purpose,  circumstanced 
as  East  Looe  is;  but  they  have  not  done  so.  It  appears,  by  the  operation  of 
the  Highway  Act,  that  East  Looe  would  become  part  of  the  county  of  Corn- 
wall; and  I  see  nothing,  therefore,  to  prevent  the  justices  of  the  county  from 
acting  in  this  matter;  and  on  their  calling  together  a  sessions,  and  giving  the 
notices  to  the  sessions,  they  have  power  to  make  the  order  first  a  provisional 
one,  and  then  a  final  one.  The  next  objection  that  Mr.  Karslake  makes  is, 
that  at  all  events,  when  the  highway  board  requires  funds  for  the  expenses  of 
maintaining  the  highways,  they  are  empowered  to  send  their  precept  to  the 
overseers  of  the  poor  of  the  various  parishes  which  form  part  of  the  highway 
district,  and  if  the  parish  officers  refuse  to  comply  with  the  order,  he  then 
says  the  complaint  can  only  be  determined  before  the  justices  residing  in  the 
borough  of  East  Looe.  That  is  a  construction  entirely  inconsistent  with  this 
Act  of  Parliament.  I  am  not  at  all  called  upon  to  determine,  and  I  forbear 
to  determine,  whether  or  not  the  justices  of  East  Looe  may  not  have  juris- 
diction under  the  Highway  Act.  They  may  possibly  have  jurisdiction  in  this 
very  matter,  but  what  I  desire  to  be  considered  as  determining  is,  that  in  my 
opinion  any  of  the  justices  of  the  county  may  entertain  a  complaint  of  the 
waywardens  when  they  are  seeking  to  recover  by  compulsory  process  the 
money  the  overseers  are  required  to  pay.  That  is  the  second  objection.  The 
third  objection  is,  that  this  order  is  bad  because  it  misdescribed  one  of  the 
places,  or  part  of  one  of  the  places,  included  in  the  general  order.  Now  the 
order  itself  pturports  to  be  made  by  the  justices  acting  or  mtending  to  act 
under  the  25  &  26  Vict.  c.  61,  and  entitled  "  An  Act  fw  the  better  manage- 
ment of  highways  in  England."  And  the  whole  purview  of  the  order 
shews  that  it  had  the  object  and  design  to  make  provision  for  carrying  into 
effect  the  enactments  of  that  Act  of  Parliament.  What  it  does  is  this,  with 
reference  to  the  particular  district,  the  "  Tregony  district:"  "The  several 
parishes,  townships,  tithiugs,  hamlets,  or  places  of  Liskeard  " — among  them 
"  East  Looe  "  and  "  West  Looe  " — "  shall  be  united  and  form  and  constitute 
the  Liskeard  district."  By  the  Highway  Act,  the  interpretation  clause,  the 
word  ' '  pariah  "  is  to  include  any  place  maintaining  its  ovm  highways,  and 
the  expressions  "  highway  district  "  and  "  highway  board  "  have  a  commim 
meaning.  Now  it  is  admitted  that  the  borough  of  East  Looe,  which  is  not  a 
mimicipal  borough  within  the  exception,  is  a  borough  maintaining  its  own 
poor  and  its  own  highways,  and  therefore  is  a  parish  within  the  definition 
of  this  3rd  section  of  the  Act  25  &  26  Vict.  Well  then,  if  it  is  a  parish, 
that  is  to  say,  a  highway  parish — because,  when  considering  all  these 
details  of  the  highway  law,  it  would  be  imxeasonable  to  entertain  su^esticms 
that  go  to  shew  the  possibility  of  there  being  some  other  place  that  nu^ 
answer  the  description  in  an  order  of  that  sort  found  in  the  case — ^we  have 
before  us  that  the  borough  of  East  Looe  is  a  place  maintaining  its  own  poor 
and  its  own  highways,  and  we  have  the  order  desiring  and  intending  to  operate 
on  the  parish  of  East  Looe,  for  the  purposes  of  the  Highway  Act.    I  can  see 
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no  difficulty  whatever  myself.  It  would  be  unreasonable  to  make  objections^ 
for  the  purpose  of  making  an  order  invalid,  which  do  not  appear  to  have  any 
foundation  in  fact;  and  therefore,  reading  this  reasonably,  with  a  desire  to 
uphold  the  order  and  give  effect  to  what  the  justices  have  done,  which  it  is 
our  duty  to  do,  unless  we  can  see  they  have  manifestly  misconceived  or  gone 
beyond  their  authority,  or  have  made  a  mistake  in  the  mode  of  exercising  it, 
I  am  far  from  saying  that  that  vitiates  the  order  in  the  description  so  given. 
That  being  the  case,  the  fourth  objection  follows  it,  because  Mr.  Karslake  does 
not  deny  that,  if  the  order  did  not  constitute  East  Looe  part  of  the  highway 
district,  then  the  precept  is  informal.  He  aays  that  they  endeavoured  by  the 
precept  to  cure  what  he  calls  a  defect  in  the  order,  which  he  says  it  does  not 
do.  They  have  given  a  full  description  in  the  precept  and  in  the  order,  and 
they  really  do  mean  the  same  thing.  On  these  groimds  I  am  of  opinion  that 
the  order  is  valid  and  that  the  respondent  is  entitled  to  judgment. 

Lush,  J. — I  am  of  the  same  opinion,  and  I  add  nothing  to  the  reasons 
given  by  my  learned  brother. 

Judgment  for  the  respondent. 


[PBOBATB.] 

Dec.  5,  1865. 
TAILBY  17.  BROWN. 
13  L.  T.  566. 

Pleading — Practice . 

Will. — To  a  declaration  on  a  will  the  defendant  pleaded,  in  addition  to 
pleas  of  undue  execution,  want  of  testamentary  capacity,  and  undue  influence, 
that  a  will  of  an  earlier  date  brought  in  with  the  scripts  was  the  last  will  and 
testament  of  the  deceased : — Held,  that  the  plea  might  stand,  as  it  occasioned 
no  inconvenience  to  the  plaintiff. 

Declaration  by  an  executor  on  a  will,  bearing  date  25th  May.  1863.  in  the 
usual  form.  The  defendant  pleaded  that  it  was  not  the  will  of  the  deceased ; 
tmdue  execution;  want  of  testamentary  capacity;  undue  influence;  and  that 
one  of  the  scripts  brought  into  court  of  an  earlier  date  was  in  truth  and  fact 
the  last  will  and  testament  of  the  deceased. 

Dt.  Swabey,  for  the  plaintiff,  moved  that  the  last  plea  should  be  struck 
out.  It  seemed  to  him  that  the  plea  of  a  will  of  an  earlier  date  was  not  a 
good  plea  to  a  declaration  which  set  up  a  subsequent  will. 

Sir  J.  P.  WiLDB  said  that  the  rules  on  the  point  were  very  defective;  but, 
unless  they  were  to  have  as  many  suits  as  testamentary  instruments,  it  was 
necessary  that  the  defendant  should  have  the  opportunity  of  propounding  any 
paper  writing  that  he  relied  on.  He  hoped  very  shortly  to  have  some  rules 
on  the  subject;  but,  as  he  did  not  think  that  the  plea  in  question  put  the 
plaintiff  to  any  inconvenience,  he  should  allow  it  to  stand.  The  plaintiff's 
case  would  be  wholly  independent  of  it,  and  the  only  effect  would  be  that  the 
court  would  have  the  whole  matter  before  it  at  the  same  time. 
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Deo.  8,  9.  14,  18,  1865. 
Before  the  Lord  Chancellor  (Cranworth.) 
PICKEBING  V.  THE  CAPETOWN  BAILWAT. 

13  L,  T.  570:  reversing,  [1866]  E.  R.  A.  8165;  18  L.  T.  867;  L.  R.  1 

Eq.  84  (V.C.). 

Award — ATbitTation— Staying  proceedingi — C.L.P.A.  1854,  8.  11— 
Injunction. 

Arbitration,  Befergnce  and  Award. — The  provisions  of  the  C.L.P.A, 
with  regard  to  staying  proceedings,  do  not  interfere  with  the  power  of  the 
Court  of  Chancery  to  stay  proceedings  in  the  suit  in  a  case  where  a  reference 

and  a  suit  are  going  on  together. 

This  was  an  appeal  from  a  decision  of  Wood,  V.C.,  which  will  be  found 
fully  reported  13  L.  T.  367. 

Sir  H.  Cairns,  Q.C.,  Q.  M.  Giffard,  Q.C.,  and  Bedwell  supported  the 
appeal  on  behalf  of  the  defendants. 

Bolt,  Q.C.,  and  Locock  Webb  were  for  the  pluntifF. 

Dec.  18. — Giffard,  Q.C.,  was  about  to  reply,  when  he  was  stopped  by  the 
Lord  Chancellor,  who  asked  him  whether  the  company  would  undertake,  if 
the  order  were  discharged,  not  to  act  upon  any  award  which  might  be  made, 
except  under  the  sanction  of  the  court.  If  so  the  Lord  Chancellor  would  not 
make  any  order  to  restrain  the  arbitration  from  proceeding,  this  being  an  inter- 
locutory motion  and  not  tending  to  the  final  disposal  of  the  cause. 

Giffard,  Q.C.,  on  behalf  of  the  company,  was  willing  to  give  the 

undertaking. 

The  Lord  Chancellor. — I  have  no  doubt  that  there  is  jurisdiction  in  the 
court  to  take  this  account,  notwithstfmding  there  has  been  an  agreement  to 
refer.  The  parties  cannot  oust  the  jurisdic^on  of  the  Superior  Courts  by  any 
contract  to  refer,  and  had  it  not  been  for  the  doubt  raised  by  the  case  of 
Dimsdale  v.  BobeTtson  (2  Jo.  &  L.  508),  I  should  have  thought  that  that  did 
not  make  any  difference  at  all.  At  the  same  time  the  C.  L.  P.  A.  has  intro- 
duced a  very  wholesome  provision,  that,  where  there  is  a  reference  going  on 
it  shall  be  competent  for  the  court  to  stay  the  proceedings  pending  the 
reference.  The  Vice  Chancellor  may  have  come  to  a  correct  conclusion  as 
to  the  parties  having,  by  their  conduct,  excluded  themselves  from  the  benefit 
of  their  contract  to  arbitrate;  but  I  cannot  see  any  way  to  that  conclusioi 
until  the  cause  is  heard.  Some  matters  do  appear  to  be  excluded  from  the 
arbitration,  but  some  remain.  It  is,  however,  quite  clear  that  the  Legislature 
never  intended  that  where  a  reference  and  a  suit  were  going  on  together  the 
court  should  not  have  power  to  stay  proceedings.  The  order  must  be  to 
discharge  the  order  of  the  Vice  Chancellor.  Let  both  motions  stand  over  with 
liberty  to  apply;  the  defendants  undertaking  not  to  take  any  proceedings  upon 
any  award  without  the  leave  of  the  court. 
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Deo.  12,  18.  1666. 

(Before  the  Full  Court — Crakworth,  L.C.,  and  the  Lords  Justices. ) 

OEMEBOD  V.  RILEY. 

13  L.  T.  571;  12  Jur.  N.S.  112. 

Special  case — Will — Clauses  of  forfeiture — Gift  over — Condition  precedent. 

Condition. — G.  0.,  the  devisee  for  life  of  certain  freehold  and  copyhold 
estates,  with  remainder  to  his  children,  gave  his  residuary  real  and  personal 
estate  equally  to  his  four  children,  and  directed  that  each  of  his  three  younger 
children  should  sell  and  convey  his  share  of  a  certain  part  of  the  estates  to 
which  he  was  entitled  for  life  as  aforesaid  to  his  eldest  son;  and  in  case  any 
of  the  three  should  refuse  so  to  do,  he  directed  that  his  or  her  share  in  his 
own  real  and  personal  property  should  go  over  to  his  said  eldest  son,  and  that 
the  child  so  refusing  should  take  no  benefit  under  his  will.  And  he  declared 
that  the  share  of  his  daughter  Ann  (one  of  the  three  younger  children  under 
hia  will)  should  be  settled  for  her  separate  use  for  life,  and  after  her  death 
for  her  children  equally;  and  he  willed  and  desired  thai  his  said  daughter  and 
her  husband  should  settle  and  assure  the  real  property  to  which  he  himself 
was  entitled  for  life,  upon  trusts  corresponding  with  those  already  declared 
concerning  her  share  of  his  own  estate;  and  in  case  she  and  her  husband  should 
refuse  to  make  such  settlement,  then  that  the  property  given  by  his  will  to 
her  and  her  issue  should  go  over  to  his  other  three  children  in  equal  shares. 
After  G.  O.'a  death,  Ann  and  her  husband  signed  a  letter  icherein  they  posi- 
tively refused  both  to  sell  the  aforesaid  share,  and  to  make  the  settlement 
directed.  Upon  special  case  for  the  opinion  of  the  Court  it  was, — Held,  that 
provisions  of  forfeiture  are  to  be  construed  strictly,  and  that  both  of  the 
provisions  in  this  case  icere  nugatory  and  void;  for  G.  0.,  though  he  had 
clearly  defined  his  intention  upon  the  happening  of  either  of  two  events,  had 
given  no  indication  of  his  intention  upon  the  simultaneous  occurrence  of  both. 

This  cage  came  for  its  original  hearing  before  the  court  of  the  XiOrds 
Justices,  on  which  occasion  their  Lordships  diffwed  as  to  the  construction  of 
the  will  of  Peter  Ormerod,  and  the  case  was  consequently  set  down  for 
hearing  before  the  full  court. 

Several  questions  arose  in  the  case,  but  the  only  one  which  calls  for  a 
report  was,  whether  in  the  events  which  had  happened,  a  forfeiture  of  the 
interests  of  Ann  Biley  (deceased),  and  her  only  child,  the  defendant  Thomas 
Sdmondson  Biley.  had  or  had  not  taken  place,  and  the  question  of  comtruction 
alluded  to  above  is  not  referred  to  in  the  present  report. 

The  questions  were  raised  by  a  special  case  under  Sir  George  Turner's  Act 
(13  &  14  Vict.  c.  35),  which  stated  the  will  of  Peter  Ormerod,  dated  the 
3lBt  December,  1831,  who  thereby  gave  and  devised  all  his  freehold  and 
copyhold  estates  to  trustees  upon  certain  trusts,  and  subject  thereto  the 
testator  gave  and  devised  to  his  son  George  Ormerod  (the  elder),  his  heirs 
and  assigns  for  ever,  certain  freehold  and  copyhold  estates  and  farms,  including 
a  copyhold  estate  called  the  Bose  Grove  estate  and  mansion-house,  where  he 
then  resided. 

Peter  Ormerod,  by  a  codicil  dated  the  14th  September,  1832,  after  reciting 
the  above  devise  to  his  said  son,  revoked  the  same,  and  directed  that  his 
trustees  should  stand  seised  of  the  estate  so  devised  upon  trust  to  pay  the 
annual  proceeds  thereof  to  the  use  of  his  said  son  for  his  life,  and  upon  his 
decease  upon  trust  to  divide  the  same  equally  amongst  the  children  of  his 
said  son,  on  the  youngest  child  attaining  twenty-one. 

Peter  Ormerod  died  on  the  28th  of  the  same  month.  George  Ormerod 
the  elder  made  his  will,  dated  the  18th  March,  1861,  and  thereby  gave, 
devised,  and  bequeathed  all  his  real  estate,  and  the  residue  of  his  personal 
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estate  to  his  sons,  the  plaintiffs  in  the  case,  namely,  Peter  Ormerod  (now 
deceased)  and  Thomas  Ormerod,  their  heirs,  executors,  administrators,  and 
assigns,  on  trust  to  pay  an  annuity  to  his  wife,  and  subject  thereto  he  gave 
one-fourth  part  to  each  of  his  four  children,  including  one  such  fourth  to  his 
daughter  Ann  Biley  (the  wife  of  Richard  Biley),  "  in  manner  thereinafter 
mentioned."  Then  after  reciting  the  aforesaid  devise  in  the  will  of  Peter 
Ormerod  of  the  estate  called  the  Bose  Grove  estate,  and  that  he  (the  said 
George  Ormerod  the  elder)  was  desirous  that  that  estate  should  become  the 
sole  property  of  his  eldest  son  Peter,  he  willed  and  directed  that  each  of  his 
other  three  children,  George,  Thomas,  and  Ann  Riley,  should  sell  and  convey 
their  respective  shares  of  the  last-mentioned  estate,  and  all  their  estate  and 
interest  therein,  to  the  said  son  Peter,  for  the  sum  of  7471.  each  share ;  and 
in  case  any  one  or  more  of  them,  the  said  George,  Thomas,  and  Ann,  should 
decline  or  refuse  so  to  do,  upon  the  request  of  his  said  son  Peter,  then  his 
will  was  that  his  or  her  share  and  interest  in  the  whole  of  his  said  real  and 
personal  property  should  go  over  and  belong  to  his  said  son  Peter,  his  heirs, 
executors,  administrators,  and  assigns  for  ever;  and  such  child  or  children 
so  refusing,  or  any  of  his  or  her  issue,  should  take  no  benefit  under  that  his 
will.  And  he  declared  that  the  share  of  the  said  Ann  Riley,  or  so  much 
thereof  as  should  consist  of  money,  should  be  invested  in  Government  or 
real  securities,  and  that  the  whole  of  her  share  of  his  property  should  be 
settled  in  trust  for  her  separate  use  for  her  life,  and  after  her  death  in  trust 
for  all  her  children  and  their  respective  heirs,  executors,  administrators,  and 
assigns,  in  equal  shares;  and  in  the  event  of  bis  daughter  dying  without 
leaving  issue,  he  gave  the  same  over  to  his  three  other  children.  And  he 
willed  and  desired  that  his  said  daughter  Ann  Riley  and  her  husband  should, 
within  three  calendar  months  after  his  death,  settle  and  assure  the  real 
property  devised  to,  or  devolving  upon,  her  under  the  will  of  his  late  father 
Peter  Ormerod,  and  also  the  money  to  arise  from  the  sale  of  her  share  of 
the  said  Rose  Grove  estate,  upon  trusts  corresponding  with  those  already 
declared  concerning  her  share  or  his  (the  said  George  Ormerod  the  elder's) 
estate ;  and  in  case  she  and  her  husband  should  refuse  or  decline  to  make 
such  settlement,  then  that  the  property  given  by  the  now  stating  will  to  her 
and  her  issue  should  go  over  to  his  other  diiloren  in  equal  shares,  and  to 
their  respective  heirs,  executors,  administrators,  and  assigns. 

George  Ormerod  the  elder  died  on  the  2l8t  March,  1861,  and  after  his 
death  the  solicitor  of  the  plaintiffs  applied  to  the  solicitor  of  the  said  Ann  Riley 
and  Richard  Riley,  her  husband,  to  know  whether  the  said  Ann  Riley  would 
accede  to  the  terms  and  conditions  contained  in  his  will,  and  with  reference 
to  that  application  Richard  and  Ann  Riley  signed  and  sent  the  following  letter 
to  their  own  solicitor : 

Sir, — ^We  the  undersigned  Bicbard  Riley,  of  Burnley,  in  tiie  county  of 
Lancaster,  fellmonger,  and  Aim  Biley,  the  wife  of  the  said  Richard  Biley,  do 
hereby  authorise  you  to  inform  Peter  Ormerod  and  Thomas  Ormerod,  executors 
of  the  will  of  George  Ormerod,  deceased,  or  their  solicitor,  Mr.  Richard 
Holmes,  that  we  decline  to  accept  the  bequests  made  by  the  said  will  to  the 
said  Ann  Riley  upon  the  terms  and  conditions  therein  mentioned ;  and  ve 
authorise,  empower,  and  retain  you  to  act  ui  all  things  for  us  as  our  solicitor 
and  attorney  in  all  matters  arising  out  of  or  incident  to  the  wills  of  Peter 
Ormerod,  late  of  Rose  Grove,  deceased,  or  the  said  George  Ormerod,  deceased, 
or  either  of  them.  As  witness  our  hands  this  did  day  of  July,  1861. 

RiCHABD  Riley. 
Ann  Bilby. 

To  Mr.  Alexander  Baldwin,  soUcitor,  Burnley. 

Mr.  Baldwui,  in  pursuance  of  these  instruotioiig,  wrote  the  following 
letter  to  Mr.  Holmes : 

Re  George  Ormerod,  deceased. 
Dear  Sir, — Mis.  Biky  and  her  husband  authorise  me  to  say  that  the 
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bequest  made  to  Mrs.  Riley  by  her  father  is  declined  upon  the  terms  sought 
to  be  imposed  upon  her  by  his  will.  .  .  . — Yours  truly, 

Alexander  Baldwin. 

Burnley,  3rd  July,  1861. 

By  an  indenture  dated  the  12th  June,  1862,  Kichard  Kiley  and  Ann  hie 
wife  mortgaged  all  the  undivided  fourth  part  of  her  the  said  Ann  Riley  in 
the  freeholds  devised  by  the  will  and  codicil  of  Peter  Ormerod  to  George 
Ormerod  the  elder  and  his  children.  And  the  said  Richard  Riley  covenanted 
that  he  and  the  said  Ann  Riley  or  her  heirs  would  surrender  all  her  undivided 
fourth  part  of  the  said  Rose  Cyrove  estate,  and  all  other  the  copyhold  here- 
ditaments which  in  and  by  the  same  will  and  codicil  were  devised  to  the 
said  George  Ormerod  the  elder  and  his  children,  to  the  use  of  the  mortgagee, 
subject  to  the  usual  proviso  for  redemption. 

The  one-fourth  of  the  Rose  Grove  estate  was  soon  after  surrendered  in 
pursuance  of  this  covenant,  and  Joseph  Harrison  was  accordingly  admitted 
thereto. 

This  mortgage  was,  in  June,  1864,  transferred,  and  the  freehold  estates 
were  granted  and  conveyed,  and  the  copyhold  estates  were  covenanted  to 
be  surrendered,  to  the  use  of  Peter  Ormerod,  George  Ormerod,  and  Thomas 
Ormerod,  subject  to  the  like  equity  of  redemption  therein. 

The  special  case  stated  that  it  was  under  these  circumstances  admitted 
by  all  parties  that  the  said  Ann  Riley  had  declined  and  refused  to  comply 
with  the  directions  contained  in  her  father's  will  for  the  sale  by  her  to  Peter 
Ormerod,  her  brother,  of  the  share  of  the  Rose  Grove  estate  devised  to  her; 
and  also  that  the  said  Ann  Riley  and  her  husband  did  not  within  three 
calendar  months  of  her  father's  death,  and  in  fact  did  not  at  any  time, 
execute  any  settlement  of  the  real  property  devised  to  or  devolving  upon  her 
under  the  before-stated  codicil,  in  pursuance  of  the  direction  in  that  behalf 
cwtained  in  the  will  of  her  said  father. 

Geoi^e  Ormerod,  jun.,  and  Thomas  Ormerod,  however,  both  sold  and 
conveyed  their  shares  of  the  said  estate  to  their  brother  Peter  Ormerod,  in 
pursuance  of  the  said  directions. 

Ann  Riley  died  on  the  9th  July,  1863,  having  made  her  will,  whereby 
she  appointed  her  husband  her  sole  devisee,  legatee,  and  executor.  He 
survived  her,  and  proved  her  will,  and  she  left  one  child  only,  namely,  the 
defendant  Thomas  Edmondson  Kiley. 

On  the  4th  April,  1864,  Richard  Riley  became  bankrupt,  and  the  defen- 
dants Johnson  and  Derbyshire  were  appointed  his  assignees. 

In  June,  1864,  Peter  Ormerod,  George  Ormerod,  and  Thomas  Ormerod 
contracted  to  sell  the  said  Rose  Grove  estate  and  other  property  subject  to 
the  trusts  of  the  will  of  Geoi^e  Ormerod,  sen.,  to  the  defendant  David 
Ash  worth. 

The  special  case  also  stated  that  doubts  had  arisen  whether  the  refusal 
of  the  said  Ann  Riley  to  accept  the  bequests  made  by  the  last-mentioned 
will  to  her,  upon  the  terms  and  conditions  mentioned,  operated  as  a  forfeiture 
of  the  interests  in  the  said  estates  thereby  given  to  the  defendant  Thomas 
Edmondson  Riley,  as  well  as  of  the  interest  thereby  given  to  the  said  Anr. 
Riley,  and  if  so,  whether  such  forfeiture  accrued  for  the  benefit  of  the  said 
Peter  Ormerod  alone  under  the  first  clause  of  forfeiture  contained  in  the  will, 
or  for  the  benefit  of  the  said  Peter  Ormerod,  George  Ormerod,  and  Thomas 
Ormerod  under  the  second  clause  of  forfeiture  therein. 

After  the  special  case  was  filed  Peter  Ormerod  died,  and  his  repre- 
sentatives were  brought  before  the  court. 

The  questions  which,  upon  this  part  of  the  case,  were  put  to  the  court, 
were : 

First,  whether  the  share  and  interest  of  the  said  Ann  Riley,  or  the  share 
and  interest  of  her  said  son,  in  the  real  estate,  directed  by  the  will  of  George 
Ormerod,  sen.,  to  be  settled  in  trust  for  her  for  life,  and  after  her  death  for 
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her  children,  their  heirs,  executors,  administrators,  and  assigns,  had  become 
forfeited  under  the  circumstances  ahready  mentioned.  And  secondly,  whether 
any  share  or  interest  so  forfeited  went  over  to  the  said  Peter  Ormerod  alone, 
or  to  him  and  the  said  George  Ormerod  and  Thomas  Ormerod  in  equal  shares. 

Baily,  Q.C.,  and  Bowclifje  were  for  the  plaintiffs. 

Hobhouse,  Q.C.,  Osborne,  Q.C.,  Wicken$,  Jolliffe,  John  Pearson,  and 
Thomas  Hughes,  for  the  several  defendants. 

The  authorities  referred  to  were — 

Re  Catt's  Trusts,  2  Hem.  &  M.  46;  10  L.  T.  Eep.  N.S.  409.  Rochford 
V.  Hackman,  9  Hare,  475.    Constantine  v.  Constantine,  6  Ves.  100. 

Baily,  Q.C.,  having  replied — 

The  Lord  Chancellor  said: — We  have  had  an  opportunity  of  speaking 
to  each  other  on  this  subject,  and  I  believe  we  have  all  come  to  the  same 

conclusion,  without  any  hesitation;  I  must  own  that  that  conclusion  is  quite 
contrary  to  what  was  my  impression  at  first.  We  think  that  there  is  no 
forfeiture  at  all,  and  for  this  simple  reason.  It  is  quite  clear  I  was  wrong 
in  the  suggestion  I  threw  out,  that  this  might  probably  be  treated  as  a 
condition  precedent.  That  will  not  do  at  all,  because  the  true  construction 
of  the  will  is  this.  The  testator  says :  "  I  give  one-fourth  part  to  my  daughter 
An"  in  manner  hereinafter  mentioned,  that  is  to  say,  to  her  for  her  life,  with 
remainder  to  her  children,"  settled  in  the  ordinary  way.  There  is  no  distinct 
gift  of  it,  first  to  her,  and  afterwards  a  direction  to  sell;  it  never  vested  in 
her;  although,  however  worded,  that  was  the  true  interpretation  of  it — "I 
give  it  to  my  daughter  for  life,  with  remainder  over  to  the  children  in  the 
ordinary  way."  Then  there  is  this:  "  I  direct  my  daughter  to  sell  her  share 
of  the  Eose  Grove  estate,  which  she  derives  from  her  grandfather,  to  my  son 
Peter,"  at  a  certain  fixed  sum,  which  he  names;  "  and  if  she  refuses  to  do 
so,  then  I  revoke  the  gift  to  her,  and  what  I  have  given  to  her  shall  go  over 
to  Peter."  I  think,  upon  the  true  construction,  that  "  what  I  have  given  to 
her,"  the  share  and  interest,  means  the  whole;  because  he  does  not  qualify 
it,  but  adds  to  it  by  saying,  ' '  I  will  that  her  share  and  interest  in  the  whole 
of  my  said  real  and  personal  estate  shall  go  over  and  belong  to  my  said  son 
Peter,  his  heirs,  executors,  administrators,  and  assigns  for  ever,  and  such 
child  or  children  so  refusing,  or  any  of  his  or  her  issue,  shall  take  no  benefit 
under  this  my  will."  Coupling  these  together,  it  is  quite  clear  that  what 
he  meant  by  "  the  share  and  interest  of  my  daughter  "  was  the  "  share  and 
interest  of  my  daughter  and  her  children."  Therefore,  having  given  this 
property  to  his  daughter  Ann,  and  settled  it  in  the  ordinary  way,  he  revokes 
that,  and  gives  it  over  to  Peter,  if  she  refuses  to  sell  her  interest  in  a  certain 
estate  which  she  derived  from  her  grandfather,  at  a  given  siun  of  money. 
The  testator  then  provides  further  thus :  "  I  further  direct  my  daughter  and 
her  husband  to  concur,  within  three  calendar  months  after  my  death,  in 
making  a  settlement  of  the  property  which  she  derived  in  fee  simple  from 
her  grandfather;  "  of  course  excluding  that  which  came  for  her  share  in  the 
Rose  Grove  estate,  but  expressly  mentioning  that  the  purchase -money  for 
that  is  to  be  deemed  part  of  that  which  is  so  settled.  "  If  she  refuses  to 
make  this  settlement,  then  I  revoke  the  gift  given  to  her;  "  not  using  the 
express  words,  but  that  is  the  meaning  of  it.  "I  give  it  over  to  the  three; 
that  is  to  say,  having  given  her  share  to  her  and  her  children  in  the  ordinary 
mode  of  a  marriage -settlement,  if  she  refuses  to  do  one  act,  I  give  it  over 
to  Peter;  if  she  refuses  to  do  another  act,  I  give  it  over  to  the  three."  Now, 
upon  the  death  of  the  testator,  she  says,  "  I  will  do  neither  one  nor  the 
other."  Weil,  who  is  to  have  the  forfeiture?  It  is  impossible  to  say. 
Therefore,  the  provision  is  absolutely  void;  not  void  because  you  do  not 
understand  what  the  testator  means — ^you  understand  that  perfectly  plainly; 
but  he  has  provided  two  alternatives,  in  either  of  which  it  is  clear  what  he 
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meant,  but  if  both  of  them  happen  he  has  not  indicated  what  was  to  take 
place  in  that  case;  and  therefore  I  think,  especially  considering  that  cases 
of  forfeiture  are  construed  with  strictness,  the  whole  thing  becomes  absolutely 
void  or  nugatory,  and  is  incapable  of  being  upheld.  Mr.  Baily  pressed  upon 
us,  and  at  one  time  I  thought  there  was  something  in  it,  that  the  latter 
alternative  must  prevail,  upon  the  well-known  rule  that,  though  in  a  deed 
the  earlier  part  prevails  against  the  latter  (so,  at  least,  it  is  always  said),  in 
a  will  the  latter  is  to  prevail  against  the  former.  I  think,  considering  both 
the  one  and  the  other,  that  the  proper  way  of  interpretation  is,  to  see  what 
is  the  real  meaning  of  the  whole  taken  together.  That  is  rather  a  technical 
rule,  but  a  rule  which,  perhaps,  for  want  of  a  better,  we  might  have  adhered 
to  in  the  present  case ;  that  is  to  say,  if  it  had  been  a  case  to  which  such  a 
rule  could  apply.  But  that  rule  ooiUd  only  apply  to  the  case  where  the  two 
statements  are  ad  idem,  or  there  is  a  disposition  subsequent  in  the  will  incon- 
sistent with  what  has  been  given  before.  That  ia  not  the  case  here,  because 
what  is  said  here  is,  not  that  he  had  in  the  first  instance  said,  "  Upon  the 
first  breach  I  give  it  to  Peter,"  and  had  afterwards  said,  "  On  that  same 
breach  I  give  it  to  the  three,"  then  the  rule  would  have  applied;  but  her© 
it  is,  "  Upon  a  particular  breach  I  give  it  to  Peter,  and  upon  a  different  breach 
I  give  it  to  the  three."  Both  breaches  happened,  and  both  breaches  happened 
at  the  same  time.  That  being  so,  there  is  nothing  to  guide  us  as  to  which 
of  these  is  to  prevail;  the  consequence  of  which  is,  that  the  lady,  or,  now 
that  she  is  dead,  her  children,  must  take  the  one-fourth  of  her  father's  estate 
as  if  there  were  no  such  direction  in  his  will. 

LoBD  Justice  Knight  Bruce  said: — agree  with  the  decision,  and  upon 
the  same  grounds. 

Lord  Justice  Turner  said: — I  agree  also  upon  the  same  grounds.  It 
does  not  seem  to  me  that  the  case  can  properly  be  considered  a  case  of 
forfeiture;  it  is  a  case  of  gift  over  on  certain  events.  Nor  is  it  a  case  in 
which  there  are  inconsistent  dispositions,  because  the  dispositions  are  upon 
different  events,  and  the  result,  in  my  opinion,  is  as  the  Lord  Chancellor  has 
stated.  It  is  a  case  in  which  the  property  is  to  go  in  a  particular  direction 
if  one  event  occurs;  it  ia  to  go  in  a  different  direction  if  another  event  occurs; 
and  it  does  not  say  how  it  is  to  go  if  both  events  occur.  The  original 
disposition  must  therefore  remain. 


Stuart,  V.C.,  Dec.  14,  1865. 

THE  EARL  OF  HABRINGTON  t).  THE'  METEOPOLITAN  RAILWAY 

COMPANY. 

IS  L.  T.  583 :  affirmed,  [1866]  E.  R.  A. ;  13  L.  T.  658. 

Railway  company — Notice  to  take  land — Insufficiency  of  service. 

Compulsory  Purchase. — Where  the  defendants,  a  railway  company, 
proposed,  under  their  compulsory  powers,  to  take  lands  belonging  to  the 
plaintiff,  an  infant,  and  served  notice  of  such  intention  upon  the  plaintiff's 
next  friend  in  certain  proceedings  pending  in  the  court,  and  not  upon  his 
guardian,  as  required  by  their  Act,  and  commenced  their  worhs;  and,  after 
the  expiration  of  the  time  mentioned  in  the  Act  for  the  service  of  such  notice, 
proceeded  to  take  measures  to  assess  the  value  of  the  land;  on  a  motion  by 
the  plaintiff's  guardian  to  restrain  such  proceedings : — Held,  that  the  notice 
had  not  been  served  aa  the  Act  required,  and  an  injunction  granted  accordingly. 
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This  was  a  motion  on  behalf  of  the  plaintiff,  an  infant,  by  his  guardian, 
for  an  injunction  to  restrain  the  defendants  (the  company)  from  proceeding 
upon  a  notice  to  empannel  a  jury  to  assess  the  value  of  certain  land  belonging 
to  the  plaintiiT,  and  which  the  defendants  proposed  to  take. 

The  facts  were  these : 

On  the  20th  July,  1864,  an  Act  was  passed  authorising  the  defendants 
to  take  certain  lands  belonging  to  the  plaintiff  for  the  purposes  of  their  under- 
taking.   The  Act  obliged  the  defendants  to  give  notice  to  the  plaintiff  within 

a  year  from  the  passing  thereof,  of  the  lands  which  they  might  require  under 
their  compulsory  powers;  otherwise,  they  were  only  permitted  to  get  posses- 
sion of  the  property  by  agreement.  In  a  subsequent  clause  it  was  enacted 
that  "Earl  of  Harrington"  should  mean,  during  his  minority, ,  his  testa- 
mentary guardian,  and,  in  case  of  the  earl's  death,  notice  was  to  be  served 
on  the  person  entitled  in  remainder  to  the  estate. 

On  the  4th  March,  1865,  the  solicitors  at  that  time  acting  for  the 
defendants  served  the  solicitors  of  the  Duke  of  Leinster  (who  was  the  next 
friend  of  the  plaintiff  in  other  proceedings  pending  in  this  court)  with  a  notice 
specifying  the  lands  required  by  the  defendants.  This  notice,  however,  waf 
not  communicated  to  the  plaintiff's  testamentary  guardian,  his  mother  the 
Countess  of  Harrington,  as  she  alleged,  until  the  expiration  of  a  year  from 
the  passing  of  the  Act. 

In  September,  1865,  the  defendants'  present  solicitors  served  on  the 
plaintiff's  testamentary  guardian  a  notice  of  their  intention  to  empannel  a 
jury  for  the  purpose  of  assessing  the  value  of  the  lands  required.  It  was 
then  objected  by  the  solicitors  of  the  guardian  that  no  notice  had  been  served 
upon  them  or  upon  the  Countess  of  Harrington  within  the  period  required 
by  the  Act. 

The  defendants  alleged  that  the  solicitors  on  whom  the  notice  had  been 
served  accepted  the  service  on  the  10th  March,  and  had  then  forwarded  a 
copy  of  the  notice  to  the  testamentary  guardian  of  the  plaintiff. 

Sir  Hugh  Caima,  Q.C.,  and  Charles  Hall  supported  the  motion. 

The  Atiomey-GeneTal  (Sir  K.  Palmer),  Maline,  Q.C.,  and  W.  J.  Bovill, 
for  the  defendants,  contended  that  everything  necessary  under  the  Act  had 
been  complied  with  by  the  defendants.  Notice  had  been  given  to  plaintiff 
himself;  but  because,  in  point  of  form,  there  had  been  no  personal  service 
upon  the  testamentary  guardian,  the  company's  works  were  to  be  stopped. 
The  guardian,  however,  in  the  course  of  a  correspondence  which  passed 
between  her  solicitors  and  those  of  the  defendants  on  the  subject,  had  clearly 
waived  the  objection  raised,  and  could  not  now  be  permitted,  on  a  mere 
technical  omission,  to  stop  the  works  in  progress. 

No  reply. 

The  Vice-Chancellob. — The  language  of  the  Act  of  Parliament  is  clear 
and  peremptory.  It  requires  a  notice  to  be  served  upon  the  plaintiff's 
guardian,  and  this  has  not  been  done.  As  to  the  question  of  waiver,  I  consider 
that  there  has  been  none,  and  I  very  much  doubt  whether  a  guardian  could 
have  power  to  waive  a  notice  of  this  kind,  without  the  sanction  of  the  court. 
Under  these  circumstances  I  have  no  choice  but  to  grant  the  injunction 
asked  for. 
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[in  the  queen's  bench.] 
Nov.  8,  1865. 

DODD  (appellant)  v.  THE  CHURCHWARDENS  AND  OVERSEERS  OF 

BILSTON  (respondentB.) 

18  L.  T.  589. 

Poor-rate — Small  tenements — Composition  by  landlord — What  deductions 
to  be  made. 

Rates  and  Rating. — By  a  local  Act  the  owner  of  small  tenements,  rented 
under  a  certain  sum,  might  be  rated  instead  of  the  tenants,  and  the  rates 

might  be  compounded  for,  in  which  case  he  was  to  he  liable  to  pay  one-half 
of  the  rate  only: — Held,  that  such  owner  is  entitled  to  be  considered  as 
standing  in  the  place  of  the  tenant,  and  entitled  to  the  same  deductions  as 
are  allowed  when  the  rate  is  payable  by  the  tenant. 

This  was  an  appeal  against  a  rate  duly  made  and  allowed  on  24th  May, 
1864,  and  confirmed  by  the  Jiistices  in  special  sessions  on  the  12th  August^ 
1864. 

The  following  is  an  extract  from  the  rate-book  of  the  assessment  which 
was  the  subject  of  the  appeal : 


No. 


Names  of 
oecupien. 


Nomss  of 
ownen. 


Description  '      Name  or 
of  propeny  I    titiution  of 
rated.      I  properlr- 


1112    WUUun  Mitlward. 
Tbomaa  Sinms. 


UohardDodd  I) 

and  .  r  HonK. 
Jotan  Southam.  1 1 


Lunts 


-1 


Gross   i  B-.-*w-  1  Composition  on 
ralimated  "5^?"  '    rate  at  I«.  4d. 
rental.  I    ™"»"-       in  the  pound. 


7  16  3 


£  «.  d. 
6  3  0 


6  11   3     S  9  0  , ) 


s.  d. 
7  8 


The  appeal  was  heard  at  the  Staffordshire  Epiphany  Quarter  Sessions, 
1865,  when  the  court  found  that  the  gross  estimated  rental  of  each  of  the 
bouses  was  61.  lOs.,  and  that  their  rateable  value  was  41.  13s.  Id.  each,  and 
reduced  the  rate  accordingly,  subject  to  a  further  reduction  of  the  rateable 
value,  according  to  the  opinion  of  the  Court  of  Queen's  Bench,  upon  the 
following  case. 

The  appellants  are  the  owners  of  the  houses  which  are  the  subject  of 
the  above  assessment,  and  which  are  let  each  at  2«.  Gd.  per  week,  giving  an 
annual  rental  of  &l.  10a.  Starting  from  this  sum,  it  is  to  be  taken  that  the 
rateable  value  is,  in  the  present  case,  correctly  arrived  at  by  deducting  in  the 
first  place  from  the  gross  rental  of  6/.  lOs.  a  sum  sufficient  to  cover  rates  and 
taxes,  and  then  by  deducting  from  the  remainder  bo  left  the  sum  of  li.  3s.  5d., 
to  meet  the  repairs  and  other  deductions  allowed  by  the  Parochial  Assess- 
ment Act. 

It  is  to  be  taken  that  the  sum  to  be  deducted  for  rates  and  taxes  in 
respect  of  houses  which  are  not  within  the  provisions  of  the  Composition  Act 
hereinafter  mentioned  is  one-fifth  of  the  gross  rental. 

By  that  Act,  which  was  passed  in  the  10  &.  11  Vict.,  and  which  is  entitled 
"  An  Act  for  better  assessing  the  poors  rates,  highway  rates,  county  and 
police,  and  other  parochial  and  local  rates  on  small  tenements  in  the  several 
townships  of  Wolverhampton,  Bilston,  Willenhall,  and  Wednesfield,  in  the 
county  of  Stafford,"  it  is  enacted  that  the  owner  of  any  tenement  within 
tbe  several  townships  of  Wolverhampton,  Bilaton,  Willenhall,  and  Wednes- 
field, being  in  the  union  of  Wolverhampton,  in  the  parish  of  Wolverhampton, 
in  the  county  of  Stafford,  which  may  be  assessed  to  the  poor-rate  and  other 
rates  mentioned  in  the  Act.  at  an  annual  sum  under  G/.  10s.  rateable  value, 
which  first  annual  sum  of  6/.  lOs.  shall  he  ascertained  according  to  the 
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provisions  of  an  Act  passed  in  the  6  &  7  Will.  4,  c.  96,  entitled,  "  An  Act 
to  regulate  parochial  assessments,"  shall  thereafter  be  rated,  and  pay  such 
several  poor-rate,  highway  rate,  county  and  police  rate,  and  the  local  rates 
aforesaid,  in  respect  of  such  tenements,  instead  of  the  actual  occupiers  thereof; 
and  it  is  further  enacted  that,  in  all  cases  where  any  owner  shall  have  been 
or  shall  be  hable  to  be  rated  in  pursuance  of  this  Act,  in  respect  of  any  such 
tenement  as  aforesaid,  it  shall  be  lawful  for  such  owner  to  give  notice  to  the 
officer  authorised  to  make  or  collect  any  such  rate  of  his  intention  to  compound 
for  the  same  by  payment  of  a  reduced  rate,  whether  such  tenement  be 
occupied  or  not,  and  that  in  every  such  case  every  such  owner  shall  thence- 
forth, until  he  shall  give  like  notice  for  determining  such  composition,  be 
liable  to  pay  one-half  of  such  rate  only,  and  all  such  compositions  shall  be 
entered  in  the  rate-book  of  such  officers,  and  such  owners  shall  be  thenceforth 
rated  accordingly. 

The  houses  which  are  the  subject  of  this  appeal  are  within  the  provisions 
of  this  Act  and  are  in  composition,  the  owners  paying  the  rates  but  com- 
pounding for  and  paying  in  respect  of  them  only  one-half  of  the  sum  which 
would  be  payable  in  respect  of  the  said  houses  if  they  were  out  of  oompraition. 

The  Act  above  mentioned  is  to  be  taken  as  part  of  this  case. 

The  appellants  contend  that,  although  these  bouses  are  in  composition, 
they  are  entitled  to  the  same  deduction  for  rates  and  taxes  as  is  allowed  in 
respect  of  other  property  which  is  not  in  composition,  and  that  the  following 
statement  and  figures  correctly  represent  the  amount  of  rateable  value  and 
the  mode  in  which  it  is  arrived  at: 

Oross  rental    £6  10  0 

One-fifth  deduction  for  rates  and  taxes   16  0 


Gross  estimated  rental  according  to  Parochial 

Assessment  Act         ...       ...       ...       ...  540 

Deductions  for  repairs      ...       ...       ...       ...  185 

£4  0  7 

The  respondents  contend  that,  inasmuch  as  houses  in  composition  only 
pay  half  rates  and  taxes,  the  owners  of  such  houses  are  only  entitled  to 
one-half  of  the  deduction,  being  the  sum  actually  paid  by  them;  and  tiiat 
Uie  proper  deduction  in  respect  of  such  houses,  therefore,  is  only  one-tenth 
of  the  gross  rental;  and  the  following  statements  and  figures  correctly  repre- 
sent the  rateable  value  and  the  mode  in  which  it  is  arrived  at ; 

Gross  rental    £6  10  0 

One-tenth  deduction  for  rates  and  taxes        ...       0  13  0 


Gross  estimated  rental  according  to  Parochial 

Assessment  Act    ...       ...       5  17  0 

Deductions  for  repairs,  &c.    ...  135 


£4  18  7 

The  question  for  the  opinion  of  the  court  is,  whether  the  owners  of  the 

houses  the  subject  of  this  appeal  are  entitled  to  the  same  amount  of  deduction 
for  rates  and  taxes  in  respect  of  such  property  as  is  allowed  to  the  occupiers 
of  property  which  is  not  in  composition?  If  the  court  shall  be  of  opinion 
that  they  are  not  so  entitled,  the  rateable  value  of  each  of  the  houses  is  to 
stand  as  reduced  by  the  Court  of  Quarter  Sessions,  viz.,  at  4i.  IBs.  7d.  If 
the  court  shall  be  of  opinion  that  they  are  entitled  to  the  same  amount  of 
deduction,  then  the  rateable  value  of  each  of  the  houses  is  to  be  reduced  by 
a  further  reduction  of  thirteen  shillings. 

Staveley  Hill  appeared  for  the  respondents,  and  contended  that  the  order 
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of  sessions  was  coirect,  and  that  the  appellant  was  not  entitled  to  the 
deduction  he  claimed. 

Keane,  Q.C.  (M'Mahon  with  him)  was  not  called  upon. 

CocKBURN,  C.J. — I  am  of  opinion  that  the  sessions  were  wrong,  and  that 
the  appellant  is  entitled  to  this  deduction.    The  Parochial  Assessment  Act 

is  anterior  to  the  local  Act,  and  its  enactments  are  quite  irrespective  of  Acts 
allowing  compositions.  That  Act  points  out  what  deductions  are  to  be  made 
in  respect  of  usual  tenant's  rates  and  taxes.  Now,  that  is  a  general  enact- 
ment, and  must  be  taken  to  apply  to  the  case  in  which  the  landlord  is  put 
in  the  place  of  the  tenant,  and  we  must  ascertain  what  are  the  usual  tenant's 
rates  and  taxes,  independently  of  the  local  Act.  The  landlord,  therefore,  must 
be  considered  as  standing  in  the  place  of  the  tenant,  and  as  being  entitled 
to  the  deductions  in  respect  of  what  the  tenant  would  be  rated  at,  and  not 
at  what  he  (the  landlord)  actually  paid.  The  rate,  therefore,  must  be 
amended. 

Blackburm,  J. — I  am  of  the  same  opinion.  The  rateable  value  is  ascer- 
tabed  under  the  Parochial  Assessment  Act,  and  then  the  local  Act  says, 
"  If  the  landlord  agrees  to  pay  the  rates,  whether  the  house  be  occupied  or 
not,  he  is  only  to  be  required  to  pay  half  the  sum  assessed."  That,  however, 
does  not  a£Fect  the  deductions  to  be  made  in  order  to  ascertain  the  rateable 
value. 

Mellob  and  Shke,  JJ.,  concurred. 

Rate  to  be  amended. 


[IN  THE  QtJBEN's  BENCH.] 

Jan.  11,  1866. 
HUNTEB  V.  SHARP. 
18  L.  T.  692. 

Libel  and  Slander. — Practice — Libel — Qeneral  justification — Particulars  of 
specific  acts  imputed. 

This  was  an  action  by  the  plaintiff.  Dr.  Hunter,  against  the  printer  of  the 
Pall  Mall  Gazette,  for  an  alleged  libel  upon  him  in  that  paper.  The  article  set 
out  in  the  declaration  was  as  follows : 

IMPOSTORS  AND  DUPES. 

"  The  modem  system  of  easy  advertising  and  the  facilities  of  the  penny  post 
have  many  advantages,  but  they  have  also  their  attendant  evils  of  no  little 
weight.  One  of  these  evils  is  nothing  less  than  a  curse  upon  English  society. 
Occasional  exposures  in  the  law  courts  and  the  newspapers  have  made  us  familiar 
with  the  advertising  practices  of  a  certain  class  of  medical  impostors,  and  with 
the  misery  they  inflict  upon  their  unhappy  dupes.  And  now  a  series  of  recent 
proceedings  in  the  Marylebone  Police  Office  has  revealed  the  existence  of  ramifi- 
cations of  the  detestable  system  in  question  for  which  few  ordinary  readers  will 
have  been  prepared.  Persons  who  turn  over  the  pages  of  the  cheap  newspapers 
in  search  of  the  ctuiosities  of  advertising  will  have  noticed  the  frequent  recurrence 
of  a  whole  column,  purporting  to  give  a  consecutive  series  of  extracts  from  a 
medical  work  on  consumption  by  a  person  signing  himself  '  Robert  Hunter,  M.D. ' 
If  they  have  taken  the  trouble  to  read  its  uninviting  paragraphs  they  will  have 
found  that  they  are  a  long  rigmarole  of  some  scientific  declamation,  professing 
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to  expound  to  the  non-pro fessional  invalid  the  causes  and  symptoms  of  diBease 
of  the  lungs,  and  to  prove  that  nobody  knows  how  to  cure  it  except  this  same 
Dr.  Hunter,  whose  method  is  one  of  inhalation.  On  the  face  of  all  this  there  is 
nothing  more  than  the  puffery  of  the  dealers  in  the  various  pills,  potions, 
ointments,  and  linimento,  who  rejoice  in  the  profusion  of  testimonials  from 
innumerable  correspondents  who  bless  the  day  that  they  first  made  their 
acquaintance.  That  any  reputable  physician  would  thus  advertise  for  patients 
is,  of  course,  out  of  the  question ;  but,  although  these  advertisements  are  free  ^ 
from  the  mysterious  hints  and  suggestions  and  the  scarcely  veiled  offensive 
phraseology  of  the  basest  class  of  medical  puffs,  one  is  led  to  suspect  the  existence 
of  very  serious  malpractices  by  observing  the  length  and  frequency  of  these 
recommendations  of  Dr.  Hunter  and  his  inhalations.  When  a  man  finds  it 
worth  his  while  to  insert  a  very  costly  advertisement  in  several  papers,  and 
to  go  on  with  it  from  day  to  day,  or  week  to  week,  it  is  clear  that  his  patients 
must  be  dupes  of  a  very  different  class  from  the  simple  people  who  buy  pills  by 
the  gross  and  potions  by  the  gallon.  Nor  need  there  be  any  actual  difficulty  in 
putting  a  stop  to  such  advertisements  by  Act  of  Parliament.  It  should  be  an 
indictable  offence  for  any  man  to  call  himself  a  physician,  surgeon,  apothecary, 
or  dentist,  unless  empowered  to  practise  by  the  colleges  or  societies  recognised 
by  the  law  of  the  land.  The  assumption  of  all  foreign  medical  degrees  should  be 
absolutely  forbidden  under  the  same  penalties,  whether  claimed  by  English 
subjects  or  foreigners.  Bnglish  subjects  are  forbidden  to  assume  any  foreign 
title  of  rank  without  the  permission  of  the  Crown.  But  what  would  be  the  evil 
of  permitting  some  foolish  gentleman  to  call  himself  *  count  '  or  '  baron  ' 
compared  with  the  mischief  done  by  scoundrels  who  utter  this  base  forged  coin, 
and  claim  to  be  respected  as  qualified  physicians  on  the  strength  of  some  diploma 
obtained  in  Canada  or  New  York." 

Pleas: — 1.  Not  guilty.    2.  A  general  justification  that  the  libel  was  true. 

A  summons  was  taken  out  at  chambers  to  strike  out  the  plea  of  justification, 
or  to  compel  the  defendant  to  give  particulars,  but  Lush,  tf.  declined  to  make 
any  order  thereon. 

Hume  Williams  now  made  a  similar  application  to  the  court. — The  article 
makes  several  imputations  on  the  plaintiff;  it  charges  him  with  being  a  medical 
impostor,  and  unfairly  assuming  the  degree  of  M.D.,  as  if  he  were  not  a  doctor. 
[CocKBUitN,  C.J. — It  appears  to  me,  on  reading  the  article,  that  it  is  only  a 
comment  upon  allowing  persons  to  assume  degrees  which  they  have  acquired 
abroad.  That  is  a  fair  subject  of  conunent,  upon  which  the  writer  might  enter- 
tain a  very  honest  opinion.]  The  article  assumes  that  the  plaintiff  does  not 
possess  the  degree,  and  it  goes  on  to  compare  the  plaintiff  to  an  utterer  of  forged 
coin.  The  libel  then  refers  to  the  existence  of  certain  ramifications  revealed  by 
the  proceedings  in  the  police  court.  It  then  charges  that  his  patients  are  dupes. 
Now,  under  the  plea  of  justification,  it  was  open  to  the  plaintiff  to  call  any 
number  of  persons  to  prove  this  allegation.  He  should  give  a  list  of  such  persons 
as  he  intended  to  call  to  support  the  justification.  [Blackburn,  J. — There  is 
no  case  that  goes  so  far  as  to  compel  the  defendant  to  give  a  list  of  the  witnesses 
he  intends  to  call  to  prove  his  case. )  In  Hickinbotham  v.  Leech  (10  M.  &  W. 
363),  Parke,  B.  said:  "  In  libel  or  slander,  where  the  charge  is  general  in  its 
nature,  the  defendant  in  his  justification  must  state  specific  instances  of  the 
misconduct  imputed  to  the  plaintiff.  As  it  is,  the  statement  (in  the  plea  then 
before  the  court)  is  so  general,  that  the  plaintiff  cannot  know  with  what  he  is 
intended  to  be  charged.  The  defendant  is  bound  to  give  him  information  of 
some  specific  acts  with  which  he  intends  to  charge  him."  Here  the  plaintiff 
asks  the  defendant  to  state  the  specific  acts  of  misconduct  which  he  intends  to 
impute  to  the  plaintiff.  The  plaintiff  asks  for  the  particulars  on  which  these 
general  allegations  in  the  libel  are  founded. 

CocKBURN,  C.J. — The  whole  scope  of  the  alleged  libel  which  the  plea 
justified  was  professional  malpractice  or  quackery,  whereas  the  other  matter 
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referred  to  was  altogether  unprofeBsional.  The  charge  justified  was  founded 
upon  the  published  letters  of  the  plaiulaff  himself,  which  it  was  open  to  any  one 
to  criticise  and  comment  upon.    It  was  true  the  hearing  at  the  police-court  was 

alluded  to,  but  only  as  having  incidentally  revealed  the  system  of  quackery 
denounced.  That  system  was  the  advertising  of  particular  modes  of  cure, 
under  the  auspices  and  with  the  apparent  authority  of  a  medical  degree  obtained 
abroad,  but  which  would  be  naturally  supposed  to  have  been  conferred  by  some 
British  college,  and  which  thus  was  used  to  convey  a  sanction  or  authority 
which  might  not  really  belong  to  it;  and.  further,  that  the  mode  of  cure  thus 
published  and  put  before  the  world  by  every  species  of  puffery  was  purely 
iUusory,  and  that,  in  short,  the  whole  system  was  one  of  mere  puffery.  Now,  a 
public  journal  had  a  right  to  comment  upon  publications  of  this  kind,  especially 
if  they  partook  of  the  character  of  puffery.  It  was  clear  that  this,  at  all  events, 
was  the  scope  of  the  alleged  libel,  and,  therefore,  the  scope  of  the  plea.  There 
was  no  reference  to  any  other  matter ;  if  there  were,  it  would  have  been  other- 
wise. The  meaning  of  the  hbel  and  of  the  plea  was  this:  You,  the  plaintiff, 
professing  to  describe  yourself  as  a  "doctor,"  represent  yourself  publicly  as 
possessed  of  a  perfect  cure  for  consumption  or  pulmonary  complaints,  which  in 
reality  is  mere  nonsense.  You  are  taking  people's  money  for  what  is  doing 
them  no  good.  Yoiu*  pretended  "  degree  "  conveys  the  idea  of  a  British  degree, 
whereas  it  is  not  so.  Your  thus  advertising  for  patients  is  unprofessional,  and  a 
course  which  no  respectable  physicians  adopt.  And  in  short,  the  whole  thing  is 
quackery,  and  in  this  way  you  are  an  impostor  and  a  quack.  Now,  that  being 
the  substance  and  scope  of  the  libel,  is  also  the  substance  and  scope  of  the  plea, 
and  it  is  perfectly  intelligible  and  sufficiently  explicit.  No  other  matter  could 
be  open  to  the  defendant  to  plead  under  that  plea.  That  being  so,  the  plea  was 
fairly  allowable,  and  no  "  particulars  "  were  required.  The  plaintiff  must  well 
enough  know  what  it  meant.  The  plea  might  be  proved  either  by  scientific 
evidence  upon  the  subject,  showing  that  the  mode  of  proof  described  in  the 
plaintiff's  letters  was  purely  iUusory,  or  by  calling  persons  who  had  adopted  this 
plan  of  inhalation,  and  had  found  themselves  no  better,  or  rather  worse.  On 
the  other  hand,  it  would  be  open  to  the  plaintiff  to  call  as  witnesses  the  peraons 
he  had  cured  of  consumption,  and  thus  falsify  the  plea.  Any  other  matter 
than  this  would  be  excluded  at  the  trial. 

Blackburn,  J.  concurred. — The  scope  of  the  plea  was  the  same  as  the 
scope  of  the  libel,  which  was,  in  effect,  that  the  plaintiff  was  one  of  those  who 
called  themselves  "  doctors  "  or  "  physicians,"  which  would  imply  that  they 
were  so  by  British  diploma  or  degree ;  when,  in  point  of  fact,  they  were  only 
so  by  some  foreign  diploma  or  certificate  which  might  be  of  little  or  no  value, 
and  that  his  letters  amounted  to  quackery  and  puffery. 

Luan,  J.  likewise  concurred. — As  he  read  the  libel,  that  was  its  scope,  and 
the  plea  could  not  be  carried  further. 

Application  refused. 


fiN  THE  queen's  BENCH.] 

Jan.  12,  1866. 
HAZLITT  V.  TEMPLEMAN. 
18  L.  T.  593. 

Copyright  before  statute  of  Anne — Registration  under  6  (ft  6  Vict.  c.  45.  • 
Copyright. — H.  agreed  with  T.  to  edit  a  translation  of  a  foreign  work,  and 
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compose  a  biographical  sketch  of  the  author,  and  give  notes,  Ac,  of  his  own. 
It  was  intended  that  T.  should  have  the  sole  right  of  multiplying  copies  of  the 
work,  and  the  work  was  published  before  the  passing  of  the  5  A  6  Vict.  c.  45. 
There  was  no  assignment  of  the  copyright  from  H.  to  T.  After  T.'a  death,  T/s 
widow,  with  H.'s  knowledge  and  assent,  registered  the  copyright  in  her  otpn 
name  under  5  AG  Vict.  c.  45 : — Held,  that  the  copyngki  was  in  T.*»  widow  and 
not  in  H. 

After  H.'s  assent  to  T.'s  widow  registering  the  copyright  in  her  own  name, 
she  paid  to  him  money,  and  he  received  from  her  books  on  the  publication  of 
a  fresh  edition  on  the  same  terms  as  stipulated  in  the  agreement  between  H. 
and  her  husband  in  his  lifetime.  H.,  on  three  occasions,  claimed  Temuneratitm 
on  those  terms,  and  she  did  not  repudiate  all  liability,  but  disputed  the  quantum 
merely: — Held,  evidence  from  which  the  jury  might  infer  an  agreement  by 
the  widow  to  remunerate  H.  on  the  same  scale  as  in  the  agreement  with  her 
husband  in  consideration  of  his  assenting  to  her  registering  the  copyright  in  her 
own  name. 

Declaration. — First  count,  for  printing  and  cauBing  to  be  printed,  and 
publishing  and  exposing  for  sale,  divers  copies  of  the  works  of  Michael  de 
Montaigne. 

Second,  for  wrongful  conversion  of  plaintiff's  goods,  viz.,  printed  paper  and 
manuscripts. 

Third,  for  money  payable  by  defendant  for  privilege  given  to  her  by  plaintiff 
of  printing,  publishing,  and  selling  a  certain  edition  of  a  certain  book,  the  copy- 
right of  which  belonged  to  the  plaintiff,  and  for  the  copyright  of  a  certain  w<ak 
bargained  and  sold  to  her  by  plaintiff. 

Fourth,  for  money  had  and.  received,  money  paid,  for  interest,  and  on 
accounts  stated. 

Pleas: — To  first  and  second  counts,  1.  Not  guilty.  To  first  and  third 
counts,  2.  Plaintiff  not  proprietor  of  copyright.  To  same,  3.  Non-registry 
pursuant  to  5  &  6  Vict.  c.  45.  To  second  count,  4.  That  said  goods  were  not 
plaintiff's.  To  third  count  and  residue  of  declaration,  5.  Never  indebted.  To 
third  count,  6.  Accord  and  satisfaction.  To  third  count,  7.  That  the  said 
edition  of  book  in  said  third  count  mentioned  was  an  edition  published  in  185S, 
and  that  before  action  plaintiff  accepted  and  received  of  defendant  certain  books, 
in  full  satiBfaetion  and  discharge  of  his  claim  therein  pleaded  to.  To  whole  of 
declaration,  Statute  of  Limitations. 

At  the  trial  before  Mellor,  J.,  in  Middlesex,  on  the  lOtb  May,  1865,  it 
appeared  that  some  time  prior  to  the  passing  of  the  Copyright  Amendment  Act, 
5  &  6  Vict.  G.  45  (1st  July,  1842),  the  plaintiff  negotiated  with  the  deceased 
husband  of  the  defendant  to  bring  out  an  edition  of  the  works  of  Montaigne, 
comprising  the  essays,  letters  and  journeys  through  France  and  Italy,  with 
notes  and  a  review  of  the  previous  editions,  and  a  biographical  preface.  Cottons' 
translation  was  to  be  taken  as  the  basis  of  the  new  edition.  The  work  was 
partly  re-translated  by  the  plaintiff ;  the  notes  were  original  by  the  plaintiff,  and 
also  the  notice  of  former  editions  and  the  biographical  preface.  Several  letters 
passed  between  the  plaintiff  and  the  late  Mr.  Templeman  as  to  terms,  but  the 
one  mainly  relied  on  was  the  following  : 

"  Dear  Sir, — You  must  be  aware  the  proposition  to  read  Montaigne  for  IW. 
was  your  own,  and  then  you  suggested  writing  a  life,  and  comparing  the  quota- 
tions, and  giving  a  bibliographical  sketch  of  the  various  editions,  and  for  this  you 
stated  you  should  require  40L  You  then  suggested  translating  the  travels,  and 
said  for  that  you  should  require  lOL  in  addition.  To  this  I  acceded  if  I  det^ 
mined  to  print  the  travels  only,  varying  the  payments,  viz.,  201.  for  the  second 
edition,  and  printing  500  only;  the  same  for  the  third  of  1,500,  and  101.  on  the 
fourth  of  500.  If  I  printed  1,000,  the  second  edition,  of  course  you  would  be 
entitled  to  the  40(. ;  and  if  the  translation  of  the  travels  was  made,  you  would 
be  entitled  to  the  201.  for  the  first  edition.    It  would  require  the  sale  of  1,500  to 
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bring  me  home,  and  should  it  not  sell  beyond  that,  you  would  receive  40L  for 
your  labour,  and  I  should  be  minua  my  exertions,  and  if  I  did  not  sell  1,000,  I 
should  be  a  considerable  sum  minus.  I  do  not  think  you  should  abide  by  your 
proposals.  When  Mr.  Keynell  asked  me  if  I  had  decided  when  I  would 
oonunence,  I  said  that  everything  was  so  exceedingly  dull,  that  I  should  not  com- 
mence at  present ;  at  no  time  have  I  stated  (hat  I  had  given  up  the  intention  of 
printing  it. — Yours  truly, 


"  P.S. — The  first  time  65i.  was  mentioned  is  in  your  note  of  about  a  month 
since.  To  show  you  that  I  do  not  wish  to  be  hard  on  you,  I  will  give  you  101. 
for  every  500  I  print  after  the  first  2,000,  and  for  .that  number  you  will 
receive  601." 

Mr.  Templeman  supphed  the  plaintiff  with  many  of  the  books  necessary 
for  bringing  out  the  work,  and  the  work  was  published  in  the  early  part  of  1842, 
and  before  the  passing  of  the  Copyright  Act,  5  &  Q  Vict.  c.  45.  The  work  was 
brought  out  in  monthly  parts,  and  two  editions  were  published  in  Mr. 
Templeman 's  lifetime.  He  died  in  April,  1843,  having  mortgaged  the  copyright 
of  this  and  other  works.  The  defendant  was  executrix  and  continued  to  carry 
on  the  business.  In  1853  she  published  what  she  called  a  third  edition  of  the 
work,  and  the  plaintiff  applied  to  her,  claiming  the  sum  of  20Z.  under  the 
agreement  with  her  husband,  when  she  said  that  it  was  not  a  new  edition,  but 
that  she  was  only  using  up  the  old  copies.  Subsequently  there  was  another 
edition  published,  on  which  the  plaintiff  claimed  201.,  but  received  101.  only  in 
cash,  and  102.  in  copies  of  the  work.  Then  came  the  present  edition,  in  respect 
of  which  the  plaintiff  claimed  20Z.,  and  in  reply  to  which  she  said  "  she  could 
only,  and  would  only,  pay  lOL"  It  was  proved  that  on  the  8rd  June,  1845,  the 
defendant  registered  herself  as  the  proprietor  of  the  copyright  at  Stationers '  Hall, 
under  the  5  &  6  Will.  4.  c.  45.  The  defendant,  in  her  evidence,  said  she  had  a 
conversation  with  the  plaintiff  about  registering  it,  and  that  he  said  it  ought  to 
be  registered  for  her,  and  that  she  accordingly  registered  it  in  her  own  name 
with  his  assent.  The  jury  returned  a  verdict  for  the  plaintiff  for  201. >  and  leave 
was  reserved  to  the  defendant  to  move  to  enter  a  nonsuit  or  verdict  for  the 
defendant,  the  court  to  be  at  hberty  to  draw  inferences  of  fact. 

A  rule  nisi  was  accordingly  obtained,  on  the  ground  that  on  the  facts  proved 
the  plaintiff  was  not  the  proprietor  of  Montaigne's  works,  within  the  meaning 
of  the  Copyright  Acts. 

Crompton  showed  cause. — This  question  arises  under  the  old  Copyright 
Act  of  8  Anne,  c.  19.  The  legal  copyright  was  in  the  plaintiff.  The  work  was 
the  subject  of  copyright.  The  plaintiff  had  to  furnish  much  original  matter  of 
his  own ;  and  though  it  may  be  both  plaintiff  and  Templeman  thought  that  the 
copyright  was  to  belong  to  Templeman,  yet  there  has  never  been  any  assignment 
from  the  plaintiff.  The  statute  8  Anne,  c.  19,  requires  an  assignment  in  writing, 
attested  by  two  witnesses : 

Davidson  v.  Bohn,  6  C.B.  456.  Shepherd  v.  Conquest,  25  L.  J.  127,  CP. 
Sweet  V.  Benning,  16  C.B.  459.  Hation  v.  Kean,  29  L.  J.  20,  CP. ;  1  L.  T. 
Rep.  N.S.  10.  Allen  v.  Rawaon,  1  C.B.  551.  Stevens  v.  Benning,  24  L.  J, 
153,  Ch. 

Secondly,  the  plaintiff  is  entitled  to  retain  his  verdict  of  the  indebitatus  counts. 
When  the  defendant  chose  to  publish  another  edition,  with  knowledge  of  the 
original  agreement,  she  was  liable  to  the  plaintiff  for  similar  remuneration. 

Werner  v.  Humphries,  2  M.  &  G.  853.  , 

There  was  evidence  for  the  jury  of  a  promise  by  the  defendant  to  pay  the 
plaintiff : 

Gibson  v.  Canuthers,  8  M.  A  W.  821,  C.B.,  Lord  Abinger,  C.B. 

Huddlcston,  Q.C.  (McIniyTe  with  him)  in  support  of  the  rule. — The 
defendant  was  the  registered  proprietor  of  the  copyright  within  sect.  18  of 
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5  &  S  Yiot.  c.  45.  [Blackburn,  J. — ^Registratioii  is  only  primA  facte  evidenoe 
of  proprietorship,  and  is  liable  to  be  rebutted.]  The  registration  was  made  with 
plaintiff's  knowledge  and  assent.  Here  the  plaintiff  was  employed  by  Mr. 
Templeman  to  write  these  notes,  &c.  for  him,  and  the  plaintiff  was  supplied  with 
the  necessary  books  by  Mr.  Templeman,  so  that  what  the  plaintiff  contributed 
was  merely  incidental  to  the  publication  of  Montaigne's  works,  in  the  same  way 
as,  in  Hatton  v.  Kean,  the  music  supplied  by  Mr.  Hatton  was  held  to  be  merely 
incidental  to  the  production  of  Shakespeare's  plays,  and  Mr.  Kean  was  held  to 
have  the  sole  right  of  performing  the  music,  as  part  of  the  plays,  without  assign- 
ment or  consent  in  writing  from  Mr.  Hatton.  Moreover,  that  was  the 
understanding  of  the  parties  in  this  case.  Secondly,  as  to  the  defendant's 
liability  upon  the  common  counts.  If  she  is  Hable  at  all,  it  is  in  her  representa- 
tive character  as  executrix.  This,  with  other  works,  was  mor^aged  by 
Mr.  Templeman,  and  the  publication  was  in  her  character  as  executrix. 

Blackburn,  J. — I  am  of  opinion  that  this  rule  should  be  discharged. 
Several  mirious  points  of  law  have  been  raised,  some  of  which  are  open  to  very 
considerable  doubt,  but  which  it  is  not  necessary  to  decide  now.  The  facts  are 
these :  Mr.  Hazlitt,  the  plaintiff,  entered  into  an  agreement  with  Mr. 
Templeman,  the  defendant's  late  husband,  by  letters  [the  learned  Judge  then 
recapitulated  the  leading  facts  of  the  case.  ]  All  the  copies  published  were  to 
be  printed  by  Templeman.  That  shows  that  the  copyright  was  to  be  his.  and 
that  the  right  of  multiplying  copies  of  the  work  was  to  belong  to  Templeman, 
and  not  to  Hazlitt.  Had  the  case  stood  there,  the  question  would  have  been 
raised,  whether  or  no  Hazlitt  was  the  author  and  owner  of  the  copyright  in  the 
work.  I  do  not  wish  to  express  a  decided  opinion;  but  my  present  impression 
is  that  he  would  have  been  the  author,  and  that  the  copyright  would  have  been 
in  him,  although  a  court  of  equity  might  have  called  on  him  to  transfer  the 
copyright  to  Templeman.  The  case,  however,  does  not  rest  here,  because, 
after  the  death  of  the  defendant's  husband,  she  acted  as  his  executrix,  and  also 
carried  on  the  business  on  her  own  account,  and  she,  with  the  consent  of  the 
plaintiff,  made  an  entry  of  her  proprietorship  in  the  work  in  the  register  at 
Stationers'-hall.  Although  that  entry  is  only  primd  facie  evidence  of  the 
proprietorship  or  assignment  of  copyright,  or  licence,  yet  finding  that  to  exist, 
and  regarding  it  as  a  mode  of  conveying  the  copyright  in  furtherance  of  the 
original  agreement,  I  think  that  the  prima  facie  evidence  of  proprietorship  ought 
not  to  be  upset  by  the  want  of  proof  of  some  technical  requirements,  particularly 
when  the  statute  makes  it  primd  facie  evidence,  and  the  moral  evidence  supports 
it.  On  the  second  count  of  the  declaration,  however,  we  think  that  the  plaintiff 
is  entitled  to  recover  201.  for  the  edition  actually  published.  The  effect  of  what 
has  taken  place  between  the  plaintiff  and  the  defendant  is,  that  the  defendant 
was  to  have  herself  the  copyright  and  herself  to  take  the  onus  of  remunerating 
the  plaintiff,  and  it  amounts  to  a  promise  by  her  to  pay  what  her  late  husband 
would  have  had  to  pay  the  plaintiff  under  the  original  agreement.  The  court 
draws  this  inference  from  the  facts  of  the  case,  and  it  is  not  a  stronger  inference 
than  that  drawn  in  the  case  of  an  assignment  of  a  bill  of  lading,  of  a  promise  by 
the  assignee  to  pay  tlie  freight.  Here  it  is  true  there  is  no  lien  to  be  given  up; 
but  the  plaintiff  gave  his  consent  to  the  defendant  registering  herself  as  the 
proprietor  of  the  work,  and  that  was  an  ample  consideraiton  for  her  promise  to 
pay  him  according  to  the  original  agreement.  Moreover,  the  parties  subse- 
quently acted  on  this  view,  for  when  the  plaintiff  first  applied  to  the  defendant 
after  her  husband's  death,  when  she  was  carrying  on  the  business,  and  told  her 
that  she  was  bringing  out  a  new  edition  of  Montaigne,  she  did  not  say  that 
she  was  not  bound  to  pay  him  anything,  but  that  she  was  not  bringing  out  a 
new  edition,  but  only  using  up  the  old  parts.  Subsequently  when  another 
edition  was  brought  out  slie  paid  the  plaintiff  10/.  in  cash,  and  he  took  10/.  in 
books  in  addition.  So  that  both  sides  understood  that  she  was  to  pay  the 
plaintiff  in  the  same  manner  as  her  husband  had  stipulated  to  do.    On  that  view 
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of  the  case  the  plaintiff  is  entitled  to  keep  the  verdict,  and  this  rule  must  be 
discharged. 

Mellor,  J. — It  IB  not  necessary  to  decide  whether  the  plaintiff  was  an 
author  who  would  have  been  entitled  to  the  copyright  of  this  work  except  for 
his  agreement  with  Mr.  Templeman,  of  which  the  true  meaning  probably  was, 
that  he  should  write  the  work,  but  transfer  the  copyright  to  Mr.  Templeman. 
At  present  I  am  inclined  to  think  that  he  was  an  auth(»*  so  entitled,  but  it  is 
flot  necessary  to  decide  the  question.  I  base  my  judgment  on  the  facts  my 
brother  Blackburn  has  relied  on,  which  I  think  entitle  the  plaintiff  to  maintain 
his  verdict  on  the  common  counts.  I  should  have  been  satisfied  with  their 
verdict  if  a  jury  had  drawn  the  inference  he  has  drawn  from  the  facts,  and  sitting 
ss  a  jur3rman,  I  draw  that  inference. 

LrsH,  J. — I  am  of  the  same  opinion.  By  the  terms  of  the  original  agree- 
mvnt,  and  the  subsequent  conduct  of  tlie  parties,  I  think  it  was  the  original 
intention  of  the  parties  that  Templeman  should  be  the  proprietor  of  the  copy- 
right. The  agreement,  however,  does  not  make  Templeman  the  author  in  the 
Kose  of  the  statute  of  Anne,  entitled  to  the  c(^yright;  but  then  there  comes 
the  entry  in  the  regisfay  at  Stationers'  Hall,  by  the  defendant,  as  the  proprietor 
of  the  copyright.  That  prima  facie  evidence  of  her  title  is  not  sufficiently 
rebutted  by  the  absence  of  proof  of  a  formal  assignment  in  writing.  That  entry 
was  made  with  the  assent  of  the  plaintiff,  on  the  terms  that  he  should  receive 
payment  for  each  edition  published  according  to  the  original  agreement.  It 
^•as  not  intended  by  the  plaintiff  to  forego  the  benefit  of  the  original  agreement, 
but  as  far  as  he  was  concerned,  he  intended  to  have  the  benefit  of  the  subsequent 
editions.  She  did  not  repudiate  the  agreement,  but  said  on  the  first  occasion, 
"1  am  not  publishing  a  new  edition."  And  on  the  second  occasion  she  paid 
the  plaintiff  101.,  and  he  took  101.  worth  of  books;  and  ev&a  when  this  action 
v&B  brought  I  do  not  understand  that  she  denied  all  liability.  On  these  grounds 
Uie  plaintiff  is  entitled  to  retain  the  verdict  for  201. 

Rule  discharged. 


[PROBATE.] 

Jan.  12,  1866. 
DAVIES  «.  REES. 
13  L.  T.  609. 

WiU — Undue  execution — Executors'  coats. 

Will. — An  executor  propounded  a  will  in  the  interest  of  infant  children, 
and  did  not  become  aware,  until  after  the  suit  was  instituted,  that  it  had  not 
been  duly  executed: — Held,  that  under  the  circumstances  the  esecutor  wai 
tniitled  to  his  costs  out  of  the  estate. 

The  testator,  Enoch  Bees,  a  farmer  in  Cardiganshire,  made  a  will  in 
September,  1865,  shortly  before  his  death.  He  was  at  the  time  very  ill  of 
smallpox,  and  was  almost  blind  from  the  disease.  The  evidence  showed  that  it 
was  prepared  by  one  of  the  attesting  witnesses  from  instructions  given  by  the 
testator;  that  when  it  was  reduced  to  writing  it  was  not  read  over  to  him,  and 
that  it  was  signed  by  the  witnesses  in  a  different  room  from  that  in  which  the 
testator  lay,  and  where,  supposing  he  had  the  full  possession  of  sight,  he  could 
not  see  them.    The  property  was  left  among  several  members  of  his  family^ 
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of  whom  some  were  infants.  The  executor  did  not  become  aware  of  the 
circumstances  of  the  execution  until  after  the  suit  had  been  instituted. 

Dr.  Spinke,  for  the  plaintiff,  the  executor. 

Dr.  Swabey,  for  the  defendant,  the  next-of-kin. 

Sir  J.  P.  Wilde  pronounced  against  the  will,  but  allowed  the  costs  of  both 
parties  out  of  the  estate. 


[PROBATE.] 

Jan.  12,  1866. 
TOLLAND-  V,  STEVENSON  AND  OTHERS. 
13  L.  T.  609;  12  Jur.  N.S.  800. 

Will — Plea  of  undue  influence — No  withdrawal  and  no  appearance  at  trial 

— Defendant  condemned  in  coats. 

Will. — To  a  declaration  on  a  will,  the  defendants,  the  widow  and  daughter 
of  the  teatatoT,  pleaded  undue  influence  and  incapacity.  The  daughter  obtained 
leave  to  withdraw  from  the  suit  on  payment  of  coeta  up  to  the  time;  the  other 
defendant  did  not  withdraw,  and  did  not  appear  at  the  Mai. 

The  Court,  having  pronounced  for  the  toiU,  condemned  her  in  coatt. 
Dr.  Spinka,  for  the  plaintiff,  the  executrix. 

The  testator,  a  retired  clerk  in  a  Government  office,  died  in  March,  1865. 
He  had  been  separated  from  his  wife,  and  on  the  16th  March,  1858,  he  executed 
a  will  in  favour  of  his  housekeeper,  who  had  lived  with  him  for  many  yeus. 

His  widow  and  daughter  opposed  probate,  and  pleaded  imdue  influence  and 
incapacity.  The  daughter  applied  for  and  obtained  leave  to  withdraw  from  the 
suit  on  payment  of  costs  up  to  the  time.  The  widow  did  not  withdraw,  and 
no  one  appeared  on  her  behalf  to  support  the  pleas.  i 

The  attorney  who  prepared  the  will,  and  the  attesting  witnesses,  having 
proved  its  due  execution  and  the  testator's  capacity. 

Sir  J.  P.  Wilde  pronounced  for  the  will,  and  condemned  the  defendant 
in  costs. 


[HATRIBCONUL.] 

Jan.  12,  1866. 

CUFLEY  V.  CUFLEY  AND  LOVECK. 

18  L.  T.  610. 

Huaband'a  petition — Voluntary  eeparation  by  wife. 

Divorce  and  Matrimonial  Causes. — Where  the  wife's  conduct  ahowed 
that  her  separation  from  her  huaband  was  voluntary,  the  Court  held  that  he  had 
not  failed  in  his  duty  towards  her,  aUhough  he  had  no  knowledge  of  her 
tvhereabouts  for  five  years,  and  apparently  made  no  effort  to  find  her. 
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Warner  Sleigh,  for  the  husband,  the  petitioner. 
The  respondent  and  co-respondent  did  not  appear. 

This  was  a  husband's  petition  for  dissolution  of  marriage  on  the  ground  of 
the  wife's  adultery  with  the  co-respondent,  and  it  was  tried  by  oral  evidence 
before  the  Judge  Ordinary.  The  adultery  having  been  clearly  proved,  the 
petitioner,  a  domestic  servant,  was  called  and  examined  by  the  court.  He 
stated  that  he  made  the  acquaintance  of  the  respondent  while  in  the  same 
service,  and  that  at  the  date  of  the  marriage,  which  took  place  at  St.  Leonard's 
Church,  Shoreditch,  on  the  21flt  March,  1857,  he  was  sixteen  and  she  thirty 
years  of  age.  They  slept  together  one  night  after  the  marriage,  and  the  respon- 
dent then  went  home  and  gave  birth  to  a  child  within  three  months.  During 
this  time  the  petitioner  was  in  service.  He  frequently  wrote  to  the  respondent, 
and  also  occasionally  forwarded  her  a  portion  of  his  wages.  He  met  her  once 
by  appointment  at  the  Shoreditch  station,  when  she  came  up  to  town  in  search 
of  a  situation,  and  about  two  months  afterwards  her  brother  wrote  to  him  to 
say  that  she  had  obtained  service  at  Inverness  Terrace,  Bayswater.  There  was 
no  correspondence  of  any  kind  between  them  after  that,  and  he  heard  nothing 
more  of  her  till  five  years  afterwards,  when  her  sister  informed  him  that  she 
was  living  with  another  man. 

Wilde,  J.  O. — It  is  quite  plain  that  this  woman  has  been  living  in  adultery 
for  some  time,  and  from  the  statement  of  the  petitioner  I  am  satisfied  that  she 
voluntarily  separated  herself  from  him.  His  senior  by  several  years  at  the 
time  of  the  marriage,  it  is  probable  that  she  inveigled  him  into  it,  and  then, 
not  caring  to  continue  the  connection,  she  went  into  service  without  com- 
mimicating  with  him.  He  cannot  be  said  to  have  failed  in  his  duty  towards  her, 
and  is  entitled  to  a  decree  niai. 


Steamship  meeting  end  on — Collision — Admiralty  regulations  as  to  rules 
of  the  road — Conairuction  of. 

Shipping. — ISth  regulation:  If  two  skips  under  steam  are  meeting  end 
on,  or  nearly  end  on,  so  as  to  involve  risk  of  collision,  the  helm  of  both  shall 
be  put  to  port,  so  that  each  may  pass  on  the  port  side  of  the^other. 

14th  regulation:  If  two  ships  under  steam  are  crossing  so  as  to  involve 
risk  of  collision,  the  ship  which  has  the  other  on  her  ovm  starboard  side  shall 
keep  out  of  the  way  of  the  other. 

Brett,  Q.C.,  and  E.  C.  Clarkson  for  the  FingaL 
Butt  and  Pritchard  for  the  Fruiter. 

Dr.  LcsHiNOTON  gave  judgment  in  this  case,  which  came  before  the  court 
in  the  form  of  an  action  brought  by  the  schooner  Fruiter,  105  tons,  from 
London  for  Plymouth,  laden  with  fruit,  against  the  screw  steamship  Fingal, 
613  tons,  90-hor8e  power,  from  Dantzic  for  London,  laden  with  a  general  cargo 


Decree  niti  accordingly. 


[admiralty.  ] 
Dr.  Lushington,  July  22,  1865. 
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and  passengers,  to  obtain  compensation  for  damages  sustained  by  a  collision 
between  them  off  Cuckold's  Point,  in  the  river  Thames,  about  eight  o'clock  in 
the  morning  of  December  last.  The  wind  was  stated  hy  the  parties  as  S.W.  ; 
and  the  weather  on  one  side  was  described  as  dull  but  no  fog  or  rain,  and  on 
the  other  as  moderate  and  clear,  the  tide  being  about  high  water.  The  case 
for  the  FruHer  was,  that*  on  the  morning  in  question  she  was  in  tow  of  a 
steam-tug  called  the  Highland  Maid,  and  was  in  the  river  Thames  off 
Rotherhithe ;  that  the  steam-tug  had  also  another  vessel,  called  the  Esperanzaf 
in  tow,  and  the  Fruiter  was  being  towed  astern  of  the  Eaperama,  and  by  a 
separate  hawser  fastened  to  the  tug  and  not  to  the  Esperama;  that  the  jib, 
topsail,  topgallant-sail,  and  mainsail  were  set,  but  only  occasionally  drawing, 
and  the  Fruiter  was  being  towed  at  the  rate  of  about  three  knots  an  hour; 
that  the  master  'was  at  the  wheel  steering,  and  the  waterman  and  all  the  crew 
were  forward  on  the  look-out,  and  a  good  look-out  was  kept  on  board  the  vessel ; 
that  the  Fruiter,  in  tow  of  the  steam-tug,  was  proceeding  down  the  river  to  the 
southward  of  mid-channel,  and  when  the  tug  reacHied  Cuckold's  Point, 
Rotherhithe,  those  on  board  the  tug,  and  immediately  afterwards  those  on 
board  the  Fruiter,  observed  the  steam-vessel  Fingal  coming  up  the  river,  and 
distant  from  200  to  300  yards,  and  about  two  points  on  the  port  bow  of  thr^ 
tug ;  that  the  helm  of  the  tug  w^as  put  hard  a-port,  and  the  helm  of  the  Fruiter 
was  ported  as  much  as  possible  consistently  with  passing  a  brig  at  anchor  on 
her  starboard  side,  and  on  the  Fruiter's  passing  the  brig  the  helm  of  the 
Fruiter  was  put  hard  a-port,  and  all  the  three  vessels  were  kept  as  near  as 
possible  to  the  southern  shore;  that  the  Fingal  nevertheless  continued  to 
approach  the  Fruiter,  apparently  under  a  starboard  helm,  and  the  FruHer^B 
bow-rope  was,  therefore,  cast  ok  from  the  tug,  and  the  Fingal  immediately 
afterwards,  still  apparently  under  a  starboard  helm,  and  without  stopping  her 
engines,  struck  with  her  stem  and  port  bow  the  port  quarter  of  the  Esperanza, 
and  then  with  her  starboard  bow  struck  first  the  jibboom  and  then  the  port 
bow  of  the  Fruiter;  that  the  Fingal  carried  away  the  jibboom,  bowsprit,  knight- 
ieads,  and  cutwater  of  the  Fruiter,  and  did  other  damage ;  that  the  Fingal 
backed  astern  and  away  from  the  Fruiter,  and  afterwards  continued  her  course 
up  the  river.  The  anchor-chain  of  the  Fruiter  was  set  fast  by  the  collision, 
but  was,  after  some  delay  and  difficulty,  cleared,  the  anchor  let  go,  and  the 
vessel  brought  up,  and  as  the  Fruiter  had  received  so  much  damage  as  to  be 
unable  to  continue  her  voyage,  she  was  subsequently  towed  back  again  to 
London.  The  defence  on  the  part  of  the  Fingal  pleaded,  that  while  in  charge 
of  a  duly  licensed  Trinity  pilot,  and  being  at  the  upper  end  of  Limehouse 
Beach,  as  a  matter  of  precaution,  and  owing  to  the  great  number  of  craft 
coming  down  the  river,  her  engines  were  stopped,  and  she  was  allowed  to  drift 
with  the  tide,  with  her  head  anghng  in  towards  the  south  shore;  that  whilst 
BO  drifting  the  Fruiter,  which  was  the  aftermost  vessel  in  tow,  was  seen  distant 
600  or  600  yards  on  her  starboard  bow  coming  down  the  river;  that  the  tug 
with  the  two  vessels  in  tow,  instead  of  passing  to  the  northward  of  l^e  Fingal, 
as  she  could  and  ought  to  have  done,  and  although  warned  and  hailed  from  the 
Fingal  so  to  do,  attempted,  under  a  port  helm,  to  pass  to  the  southward  of 
her;  and,  notwithstanding  the  engines  of  the  Fingal  were  turned  astern  with 
a  view,  if  possible,  of  avoiding  a  collision,  the  foremost  of  the  vessels  in  tow 
with  her  port  quarter  struck  the  stem  of  the  Fingal,  and  the  Fruiter,  which 
had  been  cast  ofE  by  the  tug,  with  her  jibboom  and  bowsprit  struck  the  Fingal 
on  the  starboard  bow,  about  the  cathead.  It  was  then  denied  that  the  collision 
was  in  any  way  caused  by  the  Fingal,  or  those  on  board  her.  Now,  the  article 
of  the  Admiralty  Steering  and  Regulation  Rules  was,  that  "  if  two  ships  under 
steam  are  meeting  end  on,  or  nearly  end  on,  so  as  to  involve  risk  of  collision, 
the  helm  of  both  shall  be  put  to  port,  so  that  each  may  pass  on  the  port  side 
of  the  other."  Looking  at  the  facts  of  this  case,  and  the  conflicting  evidence, 
could  it  be  said  that  these  two  vessels  were  meeting  end  on,  or  nearly  end  on:' 
Part  of  the  evidence  stated  that  they  were  within  two  points  of  meeting  end 
on,  and  if  they  were  so  they  would  fall  in  with  the  latter  part  of  the  statement 
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— ^nearly  end  on;  and  if  tihey  did,  and  there  was  no  nautical  impediment, 
undoubtedly  the  directions  of  the  13th  article  were  not  complied  with,  because 
both  these  vessels  did  not  put  their  helms  a-port.  If  the  13th  article  did  not 
apply,  we  come  feo  the  next,  the  14th,  viz.,  "  If  two  ships  under  steam  are 
crossing  so  as  to  involve  risk  of  collision,  the  ship  which  has  the  other  on  her 
starboard  side  shall  keep  out  of  the  way  of  the  other."  Now,  it  appears  to  the 
court,  that  the  Fingal  had  the  other  vessel  on  her  starboard  side,  and  therefore 
it  was  her  duty  to  keep  out  of  the  way.  As  to  the  tug  with  the  two  vessels  in 
tow,  did  she  or  did  she  not  keep  to  the  southward  coming  round  this  place 
called  Cuckold's  Point,  and  was  she  or  was  she  not  to  the  southward  of  mid- 
chaimel  before  the  coUision,  and  at  the  coUision?  Upon  that  there  is  conflicting 
evidence  beyond  all  doubt.  It  has  been  pointed  out  that  one  of  the  strongest 
arguments  in  favour  of  her  being  to  the  southward  is  that  the  Fruiter  was 
close  to  the  brig  at  the  time  of  the  coUision.  Undoubtedly  that  was  a  fact, 
supposing  it  to  be  of  importance,  or  that  there  was  any  doubt  whatever  that 
she  was  at  the  time  in  question  considerably  to  the  southward  of  mid- 
channel.  Take  it  she  had  ported  in  due  time,  and  was  to  the  southward  of 
mid-channel,  and  saw  the  screw  coming  across  from  the  north  shore  angling  to 
the  south,  was  it  her  duty  or  not  to  port  ?  That  she  did  port  there  is  not  a  shadow 
of  doubt;  but  the  question  raised  was,  whether  she  was  to  the  southward  of 
mid-channel  at  the  time  ?  The  screw-E^ip  states  that,  as  she  was  approaching, 
going  to  Cuckold's  Point,  she  saw  the  road  was  blocked  off  Cuckold's  Point, 
and  she  could  not  proceed  to  the  northward,  and  she  then  stopped  and 
reversed  her  engines,  and  at  the  time  in  question  she  was  going  a  very  little 
ahead,  if  at  all.  On  a  careful  consideration  of  the  evidence  on  both  sides,  the 
court  was  of  opinion  that  the  Fingal  was  wholly  to  blame,  and  mwat  be  so 
held. 

The  Court  was  assisted  by  Capt.  Pigott  and  Capt.  Webb  of  the  Trinity 
House. 


[ADMIRALTY.] 

July  22,  1865. 
THE  WHEATSHEAF  v.  THE  INTRBPIBE. 
18  L.  T.  612. 

Overiahing  ships — Collision' — Admiralty  regulations  as  to  rules  of  the  road 
— Construction  of. 

Shipping. — The  llth  AdmiTalty  regulation,  "  that  every  vessel  overtaking 
any  other  vessel  shall  keep  out  of  the  way  of  the  vessel  being  overtaken, 
applies  to  foreign  ships  as  well  as  to  British. 

A  French  ship,  under  sail,  following  a  British  ship  in  tow  on  entering  a 
harbour,  came  into  collision  with  her  whilst  crossing  the  bar: — Held,  that  the 
collision  so  occurring  was  occasioned  by  the  negligence  of  the  French  ship  in 
not  attending  to  the  rule  of  the  road  as  laid  down  in  the  llth  Admiralty 
regulation,  and  that  the  French  ship  was  liable  for  the  loss  caused  by  such 
c^UHon. 

Brett,  Q.C,  and  E.  C.  Clarkson  appeared  for  the  Wheaisheaf. 
Deane,  Q.C,  and  Vernon  Lushingion  for  the  Inirepide. 

Dr.  LusHiMOTON  gave  judgment  in  this  case,  which  was  an  action  of 
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damage  brought  by  the  British  ship  Wheatsheaf,  108  tons,  from  London,  in 
ballaBt  for  Sunderland,  against  the  French  schooner  Inirepide,  106  tons 
register,  to  obtain  compensation  for  damage  sustained  on  the  17th  November 
last  under  the  following  circumstances.  The  case  of  the  Wheataheaf  was,  that 
when  about  two  miles  off  SunderUnd  harbour,  the  master  of  the  Wheatsheaf 
engaged  a  steam-tug  to  tow  her  into  the  harbour,  and  such  tug  accordingly 
took  her  in  tow,  and  between  eight  and  nine  a.m.  of  the  day  in  question 
proceeded  with  the  Wheatakeaf  in  tow  for  that  harbour,  and  whilst  approaching 
that  harbour,  and  before  entering  it,  all  sail  was  taken  off  the  W  heat  shea  f ; 
that  the  wind  at  this  time  was  about  S.E.  by  S.,  a  fresh  breeze,  the  weather 
was  fine,  and  the  tide  was  about  half-ebb ;  that  the  Wheatakeaf,  in  tow  of  the 
tug,  proceeded  into  harbour,  and  as  she  was  entering  it  the  Intrepide,  which 
had  previously  been  seen  hove-to  outside  the  harbour,  was  noticed  at  the 
distance  of  about  a  cable's  length  astern  of  the  Wheaisheaf  and  also  coming 
into  Sunderland  harbour;  that  the  Intrepide  was  under  sail,  and  was  going 
very  considerably  faster  than  and  overtaking  the  Wheatakeaf ;  that  the 
Wheatakeaf  and  her  tug  kept  on  up  the  harbour,  in  the  expectation  that  the 
Intrepide  would  keep  clear,  as  she  ought  to  have  done;  that  the  Inirepide 
passed  very  close  to  the  Wkeatsheaf  on  her  starboard  side,  ran  against  the 
tow-rope  with  which  the  tug  was  towing  the  Wkeataheaf,  and  rendered  a 
collision  between  herself  and  the  tug  imminent;  whereupon  the  tug,  to  save 
herself,  slipped  the  tow-rope,  and  although  every  endeavour  was  made  by 
those  on  board  the  Wheatakeaf  to  save  her  from  so  doing,  the  WkeaUheaf 
drove  on  to  the  ground  and  suffered  considerable  damage,  and  was  compelled 
to  take  the  assistance  of  her  tug  and  another  tug  to  get  her  off ;  that  those  on 
board  the  Intrepide  did  not  whilst  passing  the  Wheaisheaf  and  her  tug  take 
proper  measures  to  keep  clear  of  the  Wheatsheaf  and  her  tug  as  they  ought  to 
have  done;  that  those  on  board  the  Intrepide,  whilst  passing  the  Wheatakeaf 
and  her  tug,  improperly  starboarded  the  helm  of  the  Intrepide;  that  the 
collision  and  the  damages  and  losses  consequent  thereon  were  occasioned  by 
the  negligence  and  improper  navigation  of  the  Intrepide,  and  no  blame  with 
regard  thereto  was  attributable  to  the  Wkeatsheaf  or  her  tug.  The  defence  on 
the  part  of  the  Inirepide  set  forth,  that  on  the  morning  in  question  she  was 
lying-to  off  the  harbour  of  Sunderland,  when  those  on  board  her  observed  the 
Wheatskeaf  two  miles  distant,  bearing  about  S.W. ;  that  the  wind  was  blowing 
fresh  from  about  S.S.E.;  the  tide  was  ebb,  running  strong,  and  there  was  a 
heavy  sea  on;  that  about  9  a.m.  the  Wheatakeaf,  then  in  tow  of  a  steam-tug, 
was  observed  to  be  making  for  the  entrance  of  the  harbour,  and  when  it 
appeared,  as  the  fact  was,  that  she  had  got  near  enough  to  the  harbour  to  get 
in  safely  before  the  Inirepide,  the  Inirepide' a  sails  were  filled,  and  her  course 
made  to  cross  the  bar;  that  as  the  Intrepide  was  advancing,  being  astern  but 
to  the  northward  of  the  Wheatskeaf,  the  Wheatakeaf  was  observed  to  touch 
-the  bar  in  crossing;  that  the  Wheatakeaf'a  engine  was  thereby  stopped,  and  the 
distance  between  the  two  vessels  was  diminished ;  that  the  Intrepide  crossed 
the  bar,  being  then  under  all  sail  except  the  ffying  jib  and  foretopsail,  and 
sailing  at  about  the  rate  of  four  knots  an  hour,  and  between  the  piers  picked 
up  a  licensed  pilot,  who,  on  boarding,  took  the  wheel;  that  the  Wheatakeaf 
was  then  observed  to  take  the  ground  on  the  couch  or  bank  near  the  south  pier, 
and  the  steam-tug,  in  order  to  try  to  get  her  off,  crossed  over  to  the  northward, 
carrying  the  tow-line  across  the  Intrepide'a  course;  that  the  Inirepide,  mean- 
while, necessarily  advanced,  and,  as  there  was  no  room  for  her  to  pass  between 
the  steam-tug  and  the  north  pier,  was  obliged  to  continue  her  course,  and  she 
consequently  ran  against  the  tow-rope  between  the  tug  and  the  Wkeataheaf, 
but  the  Intrepide'a  helm  was  not  starboarded;  that  the  pilot  on  board  the 
Wheatsheaf  hailed  those  on  board  the  tug  to  let  go  the  tow-rope,  but  it  was  not 
let  go  till  just  as  the-  Intrepide'a  stem  came  against  the  rope;  that  the  rope 
was  not  carried  away,  and  the  Intrepide  never  touched  either  the  Wkeatskeaj 
or  the  tug.  It  was  then  pleaded,  that  the  Intrepide  was  in  no  wise  instru- 
mental to  the  Wheatakeafa  getting  on  shore ;  that  the  contact  of  the  Znfrepide 
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with  the  tow-rope  between  the  Wheataheaf  and  the  tug  was  not  caused  by  any 
negligence  of  those  on  board  the  Intrepide,  but  was,  so  far  as  they  were 
concerned,  an  inevitable  accident ;  and  that  the  contact  of  the  IniTepide  with 
the  tow-rope  between  the  Wheatsheaf  and  the  tug  was  occasioned  by  the 
default,  of  those  on  board  the  Wheaiaheaf  or  the  tug.  Now  the  court  could 
Dot  discover  any  materials  to  conclude  that  it  was  an  inevitable  accident  which 
caused  this  calamity,  and  therefore  one  or  other  of  the  two  vessels  must  be  to 
blame.  There  was  great  difficulty  from  the  extreme  contradiction  in  the 
«ridence  in  the  case,  and  more  especially  from  a  fact  that  crept  out  in  the 
course  of  that  evidence,  which  was,  that  there  was  a  sort  of  feud  sprung  up 
between  the  pilots,  and  they  seemed  to  have  adopted  their  own  coiu^s,  and, 
as  frequently  arises  in  such  a  state  of  things,  the  evidence  was  not  to  be 
relied  on,  on  the  one  side  or  the  other,  with  the  same  satisfaction  as  if  no  such 
feeling  had  previously  existed.  The  ease  appeared  to  fall  within  the  17th  rule 
of  the  statutory  regulations,  that  "  Every  vessel  overtaking  any  other  vessel 
shall  keep  out  of  the  way  of  the  said  last-mentioned  vessel."  The  fact  was 
undoubted,  that  the  Wheatsheaf  was  first,  and  that  the  Inirepide  was  following 
her,  and  that  it  was  not  a  matter  of  necessity  that  the  Intrepide  should  have 
kept  80  close  to  the  Wheaiaheaf  as  she  happened  to  do;  and  it  was  her  duty, 
therefore,  in  ■accordance  with  this  17th  article,  which  was  equally  binding  upon 
French  vessels  as  upon  English  vessels,  to  keep  out  of  the  way.  Therefore, 
one  of  the  principal  questions  to  determine  was  this :  did  the  Intrepide  adopt 
those  proper  measures  which  would  enable  her  to  escape  the  consequences 
which  subsequently  occurred?  It  had  been  said,  on  the  part  of  the  French 
vessel,  that  it  was  very  improbable  she  should  have  starboarded,  there  being 
no  necessity  for  such  a  proceeding,  and  it  being  obviously  indiscreet  for  her  to 
do  so.  It  was  said  for  the  Intrepide  that  the  Wheataheaf  struck  on  the  bar 
on  getting  between  the  piers,  but  that  was  entirely  unsupported  by  the 
evidence.  Upon  the  whole  of  the  evidence  taken  together,  the  court  was  of 
opmion  that  the  Intrepide  was  solely  to  blame,  and  there  must  be  a  decree 
accordingly. 

The  court  was  assisted  by  Captain  Bax  and  Captain  Lambert,  of  the 
Trinity-house. 


Stuart,  V.C,  Jan.  12,  1866. 

HOPE  V.  CAENEGIE. 

18  L.  T.  624;  L.  B.  1  Eq.  126. 

Administration  —  Real  and  personal  estate  abroad  —  Foreign  suit  — 
Injunction. 

IsjuwcTioN.  International  Law. — Where  the  testator,  a  domiciled 
British  subject,  died  posaeaaed  of  real  and  personal  property  in  a  foreign 
country,  and  a  decree  had  been  made  for  the  administration  of  hia  estate  by 
an  English  court,  and  suhaequently  proceedings  were  instituted  in  the  courts 
of  a  foreign  country  for  the  distribution  of  the  estate  according  to  the  laws  of 
that  country: 

The  Court  granted  an  injunction  to  restrain  such  proceedings,  without 
prejudice,  however,  to  any  future  proceedings  as  to  the  real  estate. 

This  was  a  motion  on  behalf  of  the  plaintiff,  Adrian  Elias  Hope,  an 
infant,  for  an  injunction  to  restrain  the  defendant,  Emily  Mathilde  Hope,  from 
pn»eouting  any  legal  proceedings  in  the  kingdom  of  Holland  or  elsewhere,  in 
lespect  of  the  estate  of  the  testotor  in  the  cause,  Adrian  John  Hope. 
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The  testator  by  his  will,  dated  the  29th  August,  1862,  gave  the  residue  of 
his  real  and  personal  property,  whether  in  England,  Holland,  or  elsewhere  (but 
as  to  his  foreign  property,  only  so  far  as  he  had  power  to  dispose  of  the  same 
by  the  law  of  the  country  in  which  the  same  was  situated,  and  as  not  intending 
by  his  will  to  interfere  with  the  operation  of  such  law  or  preventing  any  of 
his  children  taking  benefits  under  his  will  from  also  taking  under  such  law,  or 
as  depriving  them  of  any  benefit  imder  his  will  by  reason  of  their  so  taking), 
to  two  trustees,  upon  trust  (subject  to  two  legacies  of  10,0001.  each  for  the 
defendants  Emily  Mathilde  Hope  and  Henrietta  Hope),  for  the  plaintiff  if  he 
should  attain  the  age  of  twenty-one,  with  a  gift  over,  in  the  event  of  his  dying 
under  that  age.  to  the  defendants  Emily  Mathilde  Hope  and  Henrietta  Hope 
equally;  and  the  testator  gave  to  bis  trustees  powers  of  maintenance  and 
advancement  and  other  poweiB,  and  nominated  them  bis  executors. 

The  testator  died  in  1863,  leaving  his  widow  the  defendant  Emilie 
Meleanie  Mathilde  Hope,  the  plaintiflE,  and  the  defendants,  Louisa  Alhertine 
Carnegie,  Emily  Mathilde  Hope,  Henrietta  Hope,  and  Jean  Henry  Hope,  his 
only  children  surviving  him. 

The  testator  was  a  British  subject,  and  at  the  time  of  his  death,  as  the  bill 
alleged,  was  domiciled  in  England. 

His  property  comprised  real  and  personal  estate  in  England,  various  stocks 
of  the  Bussian,  Austrian,  Netherlands,  and  many  other  Governments,  shar^B 
of  public  companies  in  those  countries,  and  other  personal  estate,  and  also  real 
estate  in  the  Netherlands. 

In  October,  1864,  a  suit  was  instituted  in  England  on  behalf  of  the  present 
plaintiff,  for  the  administration  of  the  real  and  personal  estate  of  the  testator, 
and  a  decree  was  then  made  whereby  it  was  declared  that  the  trusts  of  the  will 
were  to  be  carried  into  execution,  and  the  usual  accounts  and  inquiries  were 
directed  as  to  the  real  and  personal  estate,  and  also  an  inquiry  whether  it  would 
be  for  the  advantage  of  the  plaintiff  and  the  testator's  estate  that  the  litigation 
commenced  should  be  prosecuted  or  compromised. 

Accordingly,  by  a  certificate  dated  the  10th  December  and  approved  of  by 
his  Honour,  it  was  found  advantageous  to  enter  into  a  compromise,  and  this  was 
done  by  a  deed  dated  the  19th  December,  1864,  and  made  between  Mrs.  Hope, 
the  testator's  widow,  of  the  one  part,  and  the  trustees  of  the  will  of  the  other 
part,  whereby  it  was  agreed  that,  in  consideration  of  a  sum  of  268,315/.  23c. 
paid  by  Mrs.  Hope  to  the  trustees,  they  should  pay  to  her  (she  performing  the 
covenants  and  stipulations  therein  contoined)  a  jointure  of  3,0001.  a  year. 

It  appeared  that  since  the  date  of  the  above-mentioned  decree  it  had  been 
contended  by  some  of  the  defendants  that  the  testator  at  the  time  of  his  death 
was  domiciled  in  the  Netherlands,  and  that  his  will  ought  to  be  construed  in 
accordance  with  the  law  of  that  country,  and  if  this  were  done  an  intestacy 
would  at  once  arise  as  to  the  greater  part  of  the  property  in  England  and 
elsewhere.  Acting  upon  this  contention,  the  defendant,  Emily  Mathilde  Hope, 
who  was  residing  abroad  with  her  mother,  had  commenced  in  Amsterdam  the 
proceedings  complained  of  against  the  agents  of  the  testator's  property, 
requiring  them  to  concur  in  the  distribution  of  the  movable  and  immovable 
estate  within  the  kingdom  of  the  Netherlands,  according  to  the  laws  of  that 
country,  as  in  an  intestacy. 

The  bill  charged  that  there  was  no  such  intestacy,  and  that  the  whole  of 
the  testator's  property,  whether  in  England,  the  Netherlands,  or  elsewhere, 
was,  after  payment  of  the  legacies  given  by  the  will,  subject  to  the  trusts 
declared  in  favour  of  the  plaintiff,  and  on  his  death  under  the  age  of 
twenty-one,  in  favour  of  the  defendants,  Emily  Mathilde  Hope  and  Henrietta 
Hope.  The  bill  further  charged  that  the  defendant  Mrs.  Hope  was  precluded 
by  the  deed  of  compromise  from  any  other  claim  than  that  of  jointure  out  of 
the  testator's  estate. 

Molina,  Q.C.,  and  Hemming,  in  support  of  the  motion,  submitted  that 
there  was  clearly  an  English  domicil,  and  c<»isequently  that  the  whole  of  the 
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personal  estate  ought  to  be  governed  by  the  law  of  England,  and  could  in  no 
WSJ  be  subject  to  the  law  of  the  Netherlands.  It  was  further  submitted  that 
although  the  defendant  might  be  entitled  to  take  meaaiu^a  in  the  Butch  courts 
with  reference  to  the  real  estate,  yet,  as  the  proceedings  now  pending 
embraced  both  real  and  personal  property,  they  ought  to  be  restrained. 

Bacon  and  Swanston,  for  the  defendant  E.  M.  Hope,  contended  that  there 
was  a  conflict  of  evidence  as  to  the  domicil,  which  the  court,  in  the  present 
state  of  the  proceedings,  could  not  enter  into.  Even  if  it  should  appear^ 
however,  that  the  defendant  was  not  entitled  to  take  measures  in  respect  to 
the  personal  estate,  still  her  right  to  sue  as  to  the  real  estate  in  Holland  was 
undoubted,  and  could  not  be  interfered  with.  The  defendant  had  been  put  to 
great  expense  by  the  proceedings  in  the  Butch  court,  and  had  clearly  a  r^t 
to  continue  them  with  regard  to  the  real  estate,  and  any  interference  now  mi 
the  part  of  the  court  woiild  occaBion  the  loss  of  the  payments  incurred. 

Cole,  Q.C.,  and  Druce  for  Mrs.  Hope. 

The  Vice  Chancellor. — I  consider  from  the  evidence  before  me  that  the 
testator  was  clearly  a  domiciled  British  subject.  A  suit  has  been  instituted  in 
this  court  in  which  a  decree  has  been  made  for  the  administration  of  the 
testator's  estate.  There  is  a  remarkable  provision  in  his  will  as  to  the 
disposition  of  the  testator's  foreign  property,  for  it  appears  that  he  was  entitled 
to  both  real  and  personal  estate  abroad  as  well  as  to  property  in  this  country. 
By  the  law  of  this  country  the  real  estate  of  a  testator  who  dies  domiciled  in 
England  is  subject  to  and  governed  by  the  law  of  the  country  in  which  such 
estate  is  situated.  With  respect,  however,  to  the  personal  property  abroad  of 
a  testator  who  dies  domiciled  in  England,  such  property  must  be  controlled  by 
the  law  of  this  country,  and  is  distributable  accordingly.  The  evidence  shows 
that  the  injunction  asked  for  is  to  restrain  proceedings  in  a  foreign  country, 
comprising  both  real  and  personal  estate,  or,  as  it  called  'm  the  bul,  movable 
and  immovable  property.  The  court  cannot  permit  this  interference  as  to  the 
personal  property,  and  therefore  these  proceedings  must  be  restrained.  With 
respect,  however,  to  any  future  proceedings  that  may  be  taken  as  to  the  real 
estate,  no  order  can  now  be  made. 


Jan.  18,  1866. 
SHELBOUBNE  (appellant)  v.  OLIVER  (respondent). 

18  L.  T.  630. 

See  SkinneT  v.  Kitch,  [1867]  E.  E.  A. ;  36  L.  J.  M.C.  116;  L.  B.  2  Q.B.  893; 
16  L.  T.  413;  15  W.  R.  830  (Q.B.). 

6  Geo.  IV,  c.  129  was  repealed  by  34  &  35  Vict.  c.  32. 

Master  and  workmen — Combination — Intimidation — 6  Oeo.  4,  c.  129,  «.  3. 

Criminal  Law. — By  the  6  Geo.  4,  c.  129,  a.  3,  it  la  enacted  that  if  any 
person  shall  by  threats  or  intimidation  force,  or  endeavour 'to  force,  any 
manufacturer  to  limit  the  number  or  description  of  his  workmen,  he  shall, 
OR  conviction,  ifc. 

The  workmen  of  the  respondent  had  all  struck,  with  the  exception  of  one 
man  of  ike  name  of  James.  The  men,  however,  agreed  to  resume  work,  but 
upon  returning  and  finding  James  still  at  work  they  gave  over  work  and 
reUred,  and  in  answer  to  a  question  of  the  respondent  why  they  did  so,  a 
deputation  from  a  trade's  union  headed  by  the  appellant  attended,  who  said. 
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"  We've  come  about  James,  we  shall  not  allow  James  io  work;"  wkereupon 
the  Teapondeni  said,  "  It  is  a  very  hard  case;  James  was  the  only  man  who 
stayed  to  help  me  with  the  special  orders  in  hand;  "  whereupon  the  appellant 
said,  "  Well,  it's  of  no  use,  we  have  made  up  our  minds.  He  shall  not  work, 
he's  a  scoundrel;  unless  you  discharge  him  your  men  shaU  not  be  allowed 
to  work  '  * : — ^Held>  that  the  appellant  brought  himself  tvithin  the  meaning  of 
the  foregoing  section. 

This  was  a  case  stated  under  the  20  &  21  Vict.  c.  43,  upon  a  decision 
of  justices  at  Nottingham,  convicting  the  appellant  under  the  6  Geo.  4,  c.  129, 
8.  3,  for  having  on  the  10th  July,  1865,  at  Basford.  unlawfully  by  threats 
endeavoured  to  force  George  Oliver  to  limit  the  desco'iption  of  bis  journeymen 
and  workmen.  It  appeared  that  the  respondent  carried  on  the  business  of  a 
bleacher  and  trimmer,  at  Basford,  and  employed  more  than  100  workpeople; 
that  Benjamin  Samuel  Oliver  was  the  acting  manager  of  the  works,  with 
power  to  employ  and  discharge  workmen,  and  that  a  man  named  James  was 
employed  by  Oliver  as  a  journeyman;  that  the  appellant  was  not  in  the 
employment  of  Oliver,  but  was  in  the  service  of  another  bleacher  and  trimmer 
in  the  neighbourhood,  and  that  he  was  a  member  and  acted  as  vice-president 
of  a  trade's  union  society  at  Basford;  that  demands  had  been  made  by  the 
men  employed  in  different  bleaching  yards  for  an  advance  of  wages,  whidi 
demands  were  resisted  by  the  masters,  and  that  striking  had  taken  place  in 
some  of  such  yards,  and  in  Oliver's  yard  amongst  others;  that,  after  Oliver's 
yard  had  struck,  James  worked  for  a  short  period  to  finish  some  orders 
specially  required  to  be  finished,  and  subsequently  to  this  Oliver  agreed  upon 
certain  terms  with  his  workmen,  and  some  of  those  men  came  back  to  work, 
and  foimd  James  at  work ;  that,  on  seeing  James  at  work,  the  men  immedi- 
ately gave  over  work,  and,  in  answer  to  an  inquiry  by  Oliver  why  they  did 
so,  a  deputation  from  the  society  (of  which  deputation  the  appellant  was 
one)  went  to  Oliver's  works  and  saw  the  manager,  B.  S.  Oliver;  that  the 
appellant  was  the  spokesman,  and  said  to  B.  S.  Oliver,  "  We've  come  about 
James;  we  shall  not  allow  James  to  work;  "  that  B.  S.  Oliver  replied,  "  It 
is  a  very  hard  case ;  James  was  the  only  man  who  stayed  to  help  me  with 
the  special  orders  in  hand;  "  that  the  appellant  said,  "  Well,  it's  of  no  use; 
we  have  made  up  our  minds;  he  shall  not  work;  he's  a  scoundrel;  unless 
you  discharge  him  your  men  shall  not  be  allowed  to  work;  "  that  B.  S.  Oliver 
said,  "  If  I  be  compelled  to  do  it,  I  mtist  discharge  him;  "  that,  in  conse- 
quence of  what  passed  as  above,  James,  who  was  then  at  work,  was  immedi- 
ately dismissed,  and  the  next  day  Oliver's  men  returned  to  work,  James 
being  discharged  as  above;  that  counter-evidence  was  given  on  behalf  of  the 
appellant,  but  the  justices  found  the  facts  to  be  as  above  set  out. 

By  sect.  8  of  6  Geo.  4,  c.  129,  it  is  enacted — 

That,  if  any  person  shall  ....  by  threats  or  intimidation  ....  force 
or  endeavour  to  force  any  manufacturer  to  limit  the  number  or  deecription 
of  his  journeymen,  workmen^  or  servants,  any  person  so  offending  shall,  &c. 

Cave  appeared  for  the  respondent  in  support  of  the  conviction,  and  cited — 

Waleshy  v.  Anley,  30  L.  J.  121,  M.C. ;  referred  to  and  approved  by 
O'NeiU  V.  Longman,  32  L.  J.  259,  M.C. 

He  was  stopped  by  the  Court,  who  called  upon 

Sergt.  O'Brien,  in  support  of  the  appeal,  and  who  contended  that  the 
facts  would  not  bring  the  appellant  within  the  Act,  for  that  all  that  he  did 
was  to  remonstrate  with  the  respondent  for  keeping  James  in  his  employment. 
[CoosBURN,  C.J. — ^Tbis  is  not  the  exercising  of  a  man's  right  to  revise  to 
work,  but  it  is  the  coming  forward  of  a  man  who  says,  your  men  shall  not 
work  if  a  particular  person  is  employed.  ]  There  is  no  endeavouring  to  limit 
the  number  or  description  of  the  workmen  as  contemplated  by  the  statute. 
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CoCEBtmN,  C.J. — That  is  not  so.  He  says  in  effect  that,  notwithstanding 
this  man  has  well  served  you,  and  you  are  satisfied  with  him,  yet  we  will 
not  permit  others  to  work  for  you  uidess  you  discharge  him.  I  think  this  is 
quite  a  case  within  the  Act. 

BiAOKBUBN,  J. — I  think  the  case  is  quite  dear,  and  is  governed  by  the 
previous  one  of  Wdl0»by  v.  ArUey. 

ConvieHon  affirmed. 


[PBOBATB.] 

Jan.  16,  1866. 
In  the  Goods  of  THOMAS  MABSHALL  (deceased.) 
18  L.  T.  648. 

Will — Sipiature  of  testator  by  third  party — Necessary  acknowledgment — 
1  Vict.  c.  26,  8.  9.  ' 

Will. — //  the  signature  of  a  testator,  who  is  too  til  to  write  himself,  be 
signed  in  his  presence  and  thai  of  the  attesting  witnesses  to  the  will  by  a  third 
party,  suck  signature  must,  nevertheless,  be  accompanied  by  some  act  or 
word  on  the  part  of  the  testator  to  show  that  it  was  made  at  his  request. 

The  testator,  Thomas  Marshall,  late  of  Durham,  was  a  labourer.  Being 
very  ill,  a  will  was  prepared  for  him,  at  his  request,  by  a  person  of  the  name 
of  Ward,  on  the  22nd  August,  1865,  and  he  then  asked  another  neighbour, 
named  Errington,  to  aign  it  for  him,  saying  that  he  was  too  weak  to  sign 
it  himself.  Errington  did  not  do  so  at  the  moment,  but,  having  sent  for  two 
witnesses  to  attest  the  execution  of  the  will,  signed  it,  in  the  name  of  the 
testator,  in  his  and  their  presence;  but  it  did  not  appear  from  the  affidavits 
that  the  testatOT  had  repeated  his  request  to  Errington,  or  that  he  had  done 
any  act  in  acknowledgment  of  the  signature  in  their  presence. 

Dr.  Tristam  moved  for  probate  of  the  paper,  and  submitted  that  the 
requirements  of  the  9th  section  of  the  Willa  Act  had  been  complied  with.  He 
cited 

In  the  Qoods  of  James  Clarke,  2  Curt.  329. 

Sir  J.  P.  Wilde. — That  case  only  goes  this  length — that,  where  a  person 
who  was  requested  by  a  testator  to  subscribe  his  will  for  him,  wrote  his  own 
name  instead  of  that  of  the  testator,  such  signature  was  held  sufficient.  The 
case  had  better  be  postponed,  as  you  may  be  able  to  present  a  further  affidavit 
as  to  what  passed  at  the  execution.  On  the  construction  of  the  section,  I  am 
very  clear  that,  by  act  or  by  word,  the  testator  must  in  some  way  indicate  to 
the  two  witnesses  present  that  the  signature  was  put  there  at  his  request.  Of 
course,  if  a  previous  positive  direction  had  been  made  to  the  agent  to  sign  the 
will,  it  might  not  be  that  the  testator  would  repeat  that  direction  in  the 
presence  of  the  witnesses;  but  he  must  do  something  to  shew  tiiat  they 
understood  at  the  time  that  the  other  party  was  signing  for  him. 
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Lords  Jdstices,  Dec.  21,  22,  1865. 

THE  EAEL  OF  HABBINGTON  v.  THE  METKOPOLITAN  RAILWAY 

COMPANY. 

13  L.  T.  658:  affirming,  [18661  E.  R.  A.  3235;  13  L.  T.  583. 

Railway  company —  Compulsory  powers —  Infant —  Guardian — Notice  to 
take  land — Defective  service. 

CoHPULSOBY  Purchase. — By  the  defendants'  Act  of  Parliament  it  was 
enacted  that  they  should,  within  twelve  months,  give  notice  to  the  plaintiff 
(an  infant)  of  the  lands  belonging  to  him  which  they  might  require  to  take; 
and  it  was  declared  that  by  the  "  Earl  of  Harrington  "  should  be  meant,  during 
his  minority,  his  testamentary  guardian.  Other  proceedings  were  pending  in 
which  the  plaintiff  was  represenied  by  a  next  friend,  and  the  notice  was, 
within  the  limited  time,  served  upon  that  next  friend;  but  it  was  not  until 
after  the  expiration  of  twelve  months  that  any  notice  was  served  upon  the 
guardian: — Held  (affirming  the  decision  of  Stuart,  V.C.)^  thai  no  notice  had 
been  given  under  the  Act,  and  that  the  company  must  he  restrained  from 
taking  the  land. 

This  was  an  appeal  motion  by  the  railway  company  above  mentioned  to 
dissolve  an  interlocutory  injunction  granted  by  Stuart,  V.C.  The  case  is 
reported  (18  L.  T.  583),  where  the  circiunstances  are  sufficiently  stated. 

The  Attomey-Qeneral,  Maliru,  Q.C.,  and  BoviU  tat  the  appellants. 

Sit  Hugh  Cairns,  Q.C.,  and  Charles  Hall,  for  l^e  earl,  were  not  called  <m. 

Lord  Justice  Knight  Bruce  said. — That  which  was  directed  to  be  done 
within  the  prescribed  twelve  months  was  not  so  done.  If  the  omission  to  do 
that  act  within  the  time  could  have  been  waived  in  the  case  of  an  infant,  it 
has  not  been  so  waived.  It  appears  to  me  plain  that  the  Vice  Chancellor  had 
no  alternative  but  to  grant  the  injunction,  and  there  is  no  ease  whatever,  in 
my  judgment,  for  disturbing  it. 

Lord  Justice  Turner  said. — I  entirely  agree  with  my  learned  brother's 
opinion.  Assuming,  for  the  purposes  of  the  argument,  that  which  is  probably 
the  fact,  that  the  notice  required  by  the  28th  section  is  not  the  general  notice 
to  treat,  as  I  imderstand  the  Attorney-General  to  Etrgue,  still  there  is  this 
provision,  that  no  lands  are  to  be  taken  unless  the  notice  required  by  the  28th 
section  be  given.  Then  comes  the  question,  what  is  the  notice  required  by 
the  28th  section?  The  notice  is  distinct.  In  the  body  of  the  section  it  says 
it  is  to  be  served  on  Lord  Harrington,  and  in  the  4th  article  of  the  section 
that  "  Lord  Harrington  "  is  to  be  read  as  "  the  guardian  during  his  minority." 
There  is  no  pretence  for  saying  there  was  service  on  the  guardicm,  and  I 
cannot  agree  with  the  Attorney-General's  argument  that  that  is  a  question  of 
form  and  not  of  substance,  because,  in  my  opinion,  the  guardian  is  the  proper 
person  to  consider  what  steps  should  be  taken  on  the  part  of  the  infant  on 
the  notice  required  by  the  28th  section  being  given;  and  to  say  that  the  next 
friend  in  the  suit  was  the  proper  person  to  consider  the  question,  really 
amounts  to  substituting  the  discretion  of  one  person  for  that  discretion  which 
the  Legislature  has  vested  in  another  person.  I  think,  therefore,  the  order 
of  the  Vice  Chancellor  is  perfectly  right,  and  that  this  motion  must  be  refused, 
and  with  costs. 

Lord  Jiutice  Knight  Bbuce. — Certainly. 
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Stdart.  V.C.,  Jan.  20,  1866. 
EWINS  V.  WAITE. 
13  L.  T.  664. 
Sale  under  order  of  court — Opening  biddings. 

Vendor  and  Purchaser. — An  estate,  put  up  for  sale  by  auction  under  the 
court's  direction,  was  knocked  down  to  B.;  and  the  order  then  drawn  up, 
after  reciting  that  the  property  was  about  to  be  offered  again  for  sale,  directed 
ikat,  m  the  event  of  there  being  no  higher  offer,  B.  was  to  be  allowed  to  be 
purchaser.  On  the  day  named  the  estate  was  again  put  up  for  sale,  but  no 
offer  was  then  made,  and  the  chief  clerk  subsequently  certified  B.  to  be  the 
purchaser.  Within  eight  days  after  the  certificate  an  t^vanced  offer  was 
made. 

The  Court,  on  an  adjourned  summons,  directed  the  biddings  to  be  opened. 

This  was  an  adjourned  siimmonB  into  court  for  the  purpose  of  opening 
the  biddings  to  certain  property  sold  under  a  decree  in  the  above  suit. 

In  pursuance  of  the  decree,  the  property  was  ofFered  for  sale  by  public 
auction  on  the  8th  May,  1865,  and  was  knocked  down  at  19,000L  It  was 
again  opened  at  an  advance  of  5001.,  and  knocked  down  at  28,0001.;  and 
finally  it  was  opened  on  an  offer  mode  by  a  Mr.  J.  P.  Bowring  for  29,0001. 

The  order  drawn  up  on  this  occasion,  after  reciting  (inter  aUa)  that  the 
property  had  been  knocked  down  to  Bowrmg,  and  that  it  was  about  to  be 
again  offered  fat  sale  by  auction,  directed  that,  in  case  there  should  be  no 
bidding  for  the  estate  at  such  resale  higher  than  the  sum  of  29,0001.,  the 
said  J.  P.  Bowring  was  to  be  allowed  to  be  the  purchaser  thereof  at  the 
8um  of  29,0001. 

On  the  12th  December,  1865,  the  property  was  accordingly  again  put 
op  for  sale,  but  no  offer  was  made. 

On  the  16th  I^cember,  1865,  the  chief  clerk  certified  that  there  being  no 
bidding  at  the  last  auction,  J.  P.  Bowring  was  the  purchaser  of  the  estate. 

The  present  application  resulted  from  an  offer  made  within  eight  days 
from  the  date  of  the  certificate,  of  1,0001.  in  advance  of  the  price  last 
named. 

Fischer,  in  aupport  of  the  application,  contended  that  the  chief  clerk's 
certificate  was  not  final;  and,  as  a  matter  of  coturse,  the  applicant  had  a 
li^t  to  have  the  biddings  opened. 

Dickinson  and  Langworthy,  for  other  parties,  also  supported  the  summons. 

/nee,  for  Bowring,  submitted  that  the  chief  clerk's  certificate  was 
immaterial.  He  relied  on  the  order,  the  effect  of  which  was  to  constitute 
Bowring  a  purchaser  in  the  event  of  there  being  no  bidduig  at  the  last  sale. 
He  cited 

MUliken  v.  Vanderplarik,  11  Hare,  186.  Barlow  v.  Osborne,  6  H.L. 
Cas.  556. 

The  Vice  Chancellor. — The  order  has  been  drawn  up  in  the  usual  form. 
The  court  is  always  desirous  of  doing  all  that  is  possible  for  the  benefit  of  the 
estate  before  the  final  order;  and  there  is  nothing  in  the  present  case  to 
preclude  it  from  so  doing.  There  must  be  a  direction  that  the  biddings  are  to 
be  opecued. 
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IN  BE  LTE*S  ESTATES. 


Stuart,  V.C.,  Jan.  19,  1866. 


Be  LTE'S  ESTATES  AND  Re  BEEKS  ANB  HANTS  EXTENSION 


See  In  re  Brooskofts'  Settlement,  [1889]  E.  B.  A.;  58  L.  J.  Ch.  654; 
42  Ch.  D.  253;  61  L.  T.  320;  87  W.  R.  744  (Ch.  D.). 

Railway  company — Coeta — hande  ClauBes  Conaolidaiion  Act. 

Compulsory  Purohasb. — Where  the  purchase-money  of  land  taken  by  a 
railway  company  has  been  paid  into  court  to  their  credit,  and  suhsequenUy 
invested  in  stock  in  trust  for  B.,  who  dies,  bequeathing  it  to  C.  for  Ufe. 

The  Court,  on  a  petition  by  B.'a  executors,  in  directing  payment  of  the 
dividends  to  C.,  ordered  the  costs  of  the  petitioners  to  be  paid  by  the 

company. 

This  petition  was  presented  for  payment  of  the  dividends  of  stock 
purchased  with  the  proceeds  of  certain  land  taken  by  the  Berks  and  Hants 
Extension  Railway  Company. 

Under  the  will  of  Richard  Lye,  who  died  in  1847,  his  daughter,  Mary 
Mather,  became  entitled  to  the  above  property. 

In  October,  1860,  the  railway  company  agreed  to  purchase  part  of  the 
property.  Subsequently,  in  1861,  Mary  Mather'a  husband  (C.  B.  Mather) 
was  declared  bankrupt,  and  under  an  order  made  in  the  bankruptcy  Ann 
Lye  became  the  purchaser,  for  460L,  of  the  whole  of  the  interest,  which  the 
bankrupt,  in  right  of  his  wife,  possessed  in  the  property,  including  the 
purchase-money  agreed  to  be  paid  by  the  company. 

In  January,  1862,  the  company  paid  the  purchase-money,  3151.,  into 
court,  "  to  the  credit  of  ex  parte  the  Berks  and  Hants  Extension  Railway 
Company,"  and  in  the  same  month  the  whole  estate  and  the  fund  in  cotirt 
were  conveyed  to  a  trustee,  to  hold  the  same,  subject  to  the  agreement 
with  the  company. 

Upon  a  petition  presented  by  Ann  Lye,  in  June,  1862,  the  fund  in 
court  was  directed  to  be  invested  in  consols  in  trust  for  the  petitioners  during 
the  joint  lives  of  Mrs.  Mather  and  her  husband. 

In  December,  1863,  Ann  Lye  died,  and  by  her  will  she  gave  all  her 
interest  in  the  property  in  trust  to  pay  the  rents  to  Mary  Mather,  for  her 
separate  use  for  life,  with  remainder  to  her  husband  for  life,  with  remainder 
to  such  person  or  persons  as  Mary  Mather  should  appoint,  and  in  default  of 
appointment,  to  her  children. 

The  testatrix  also  bequeathed  all  the  rest  of  her  personal  estate  to 
Mary  Mather  absolutely. 

The  testatrix's  executors  were  the  present  petitioners,  and  they  asked 
for  an  apportionment  of  the  property,  and  that  the  dividends  of  the  stock 
might  be  paid  to  Mary  Mather  for  her  separate  use  for  life;  and  "  that  the 
costs,  charges,  and  expenses  of  the  petitioners  might  be  paid  by  the  railway 
company." 

Dewsnap,  for  the  petitioners. 

Streeten,  for  the  company,  opposed  the  apphcation. 

The  Vice  ChancelIiOB. — The  order  must  be  drawn  up  as  prayed,  and 
ttie  costs  of  the  petitioners  paid  by  the  railway  company. 


RAILWAY  ACT,  1859. 


13  L.  T.  664. 
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[PROBATB.] 

Jan.  28,  1866. 
COLMAN  AND  BAKLOW  v.  COLMAN. 
In  the  Goods  of  THOMAS  COLMAN  (deceased). 
18  L.  T.  682;  14  W.  B.  291. 


Lett  will — Parol  evidence  of  suhetance — Probate. 

Will. — The  will  of  a  testator  was  brought  to  the  house  by  an  executrix, 
in  whose  custody  it  had  been,  on  the  morning  of  the  funeral.  It  was  suddenly 
missed,  and  there  was  reason  to  suspect  that  it  had  been  abstracted  and 
destroyed  by  the  only  party  who  was  interested  in  an  intestacy,  and  who  was 
died,  but  did  not  appear. 

The  Court,  under  these  circumstances,  did  not  require  the  will  to  be 
propounded  in  solemn  form  of  law,  but  granted,  on  motion,  probate  of  the 
substance  as  proved  by  parol  evidence. 

The  deceased,  Thomas  Colman,  died  on  the  29th  October,  1866.  On 
the  10th  April,  1865,  he  brought  home  a  lithograph  form  of  will,  and  filled 
it  up,  bequeathing  all  his  property  to  his  wife,  in  the  presence  of  four  persons, 
two  of  whom  signed  it  as  attesting  witnesses.  The  will  was  then  given  into 
the  charge  of  one  of  those  persons,  Elizabeth  Barlow,  who  was  named  an 
executrix,  and  she,  on  the  morning  of  the  funeral,  brought  it  with  her  to  the 
house  of  the  deceased,  and  placed  it  on  the  parlour  table.  After  the  funeral 
it  was  missed.  Every  search  was  made,  and  advertisements  were  inserted  in 
the  newspapers,  offering  a  reward,  but  it  could  not  be  found.  Affidavits  in 
support  of  these  facts  were  filed  by  the  parties,  and  the  testator's  father, 
who  was  the  only  person  interested  in  an  intestacy,  and  who  was  suspected 
of  having  taken  the  wiU,  had  been  cited,  but  had  not  appeared. 

Dr.  Spinks  now  moved  for  probate,  and  submitted  that  it  was  a  case  in 
which  the  practice  of  the  Prerogative  Court  ought  to  be  followed.  AocoFding 

to  that  practice,  probate  was  always  granted  of  a  lost  will  where  the  affidavits 
fully  showed  the  substance  and  the  execution,  and  accounted  for  the 
destruction  of  the  instrument. 

Sir  J.  P.  Wilde. — I  have  seen  no  reason,  in  any  of  the  cases  which 
have  come  before  the  court,  to  depart  from  the  general  rule  which  I  have 
laid  down  in  these  matters — that  where  parties  do  not  choose  to  take  care 
of  a  will  and  lose  it,  they  must  be  content  to  be  put  to  the  expense  of 
propounding  it  in  open  court,  that  the  court  may  hear  the  testimony  of  the 
witnesses,  and  be  thoroughly  satisfied  that  such  a  will  existed  at  the  time 
of  the  death  of  the  testator,  and  that  its  substance  was  such  as  represented. 
But  all  rules,  intelligently  applied,  are  subject  to,  and  admit  of,  exceptions. 
I  think  this  is  a  case  in  which  tiie  court  may  depart  from  the  rule,  for  here 
is  the  testimony  of  four  persons  as  to  the  making  of  the  will,  the  contents 
of  it  at  the  time  it  was  made,  and  after  the  death  of  the  testator,  its  due 
execution,  its  possession,  and  lastly,  the  way  in  which  it  disappeared.  On 
the  other  hand,  there  is  only  one  person  who  would  be  injured  by  a  grant 
of  probate  as  now  asked  for,  and  that  person  has  been  cited,  but  has  not 
chosen  to  appear.  The  estate  also  is  a  very  small  one,  and  the  party  who 
has  been  cited,  and  who  is  alone  interested  in  the  destruction  of  the  will, 
not  having  appeared,  there  is  no  one  upon  whom  the  cost  of  propounding 
the  will  could  be  thrown,  except  the  person  intended  to  be  benefited  imder  it.  . 
The  substance  of  the  wUl  is  very  short,  and  there  can  be  no  question  as  to 
its  being  accurately  recollected.  The  case  is  free  from  all  reasonable  doubt 
or  suspicion  and  I  think  1  ought  to  make  the  grant. 


Probate  decreed. 


3260 


LINO  V.  LING. 


[HATRIHONIAL.] 

Jan.  20,  1865. 


LING  V.  LING  AND  PRIOB. 


13  L.  T.  683. 


Huahand't  peUtion^Cuaiody  of  children  in  father's  absence — Practice. 

DrvoROE  AND  Matrimonial  Causes. — The  Court  decreed  the  custody  of 
the  children,  in  a  suit  for  dissolution  by  the  husband,  who  was  in  India,  io 
"  the  father  or  his  agent,"  with  the  view  that,  in  the  father's  absence,  the 
grandfather  should  have  charge  of  them. 

This  was  a  husband's  petition  for  dissolution  of  marriage  on  the  ground 
of  the  wife's  adultery.  Neither  of  the  respondeats  appeared.  It  was  heard 
by  the  Judge  Ordinary  on  Saturday,  January  20,  and  a  decree  nisi  was 
granted. 

Dr.  Spinks,  for  the  petitioner,  who  was  employed  as  a  railway  engineer 
in  India,  asked  that  the  custody  of  the  children  might  be  given  to  the 
grandfather  in  the  absence  of  the  father. 

Wilde,  J.O. — ^I  cannot  do  that,  but  I  will  make  the  order  to  "  the  father 
or  hia  agent,"  which  will  serve  your  purpose  equally  well. 


Stuart,  V.C.,  Jan.  22,  1866. 

SHEPHEEDSON  u.  DALE. 

13  L.  T.  699;  12  Jur.  N.S.  156. 

Dissented  from,  In  re  Yates,  [1891]  3  Ch.  53;  64  L.  T.  819;  39  W.  B. 
578  (Ch.  D.). 

Will — Tenants  in  common. 

Will. — Gift  among  all  and  every  tesiator's  "  brothers  and  sisters  u'ho 
should  he  then  living,  and  the  children  of  such  of  them  as  should  be  then 
dead,  such  children  to  take  their  respective  parents'  share  only:" — Held,  that 
the  children  of  the  brothers  and  sisters  took  their  parents'  shares  as  tenants 
in  common f  inter  se. 

This  was  an  administration  suit. 

Bobert  Banks,  by  his  will,  dated  the  3rd  January,  1845,  after  having 
given  to  trustees  all  his  real  and  personal  estate  upon  trust  to  provide  for  his 
widow  certain  benefits  during  her  life  or  widowhood,  and  declaring  certain 
trusts  in  favour  of  his  son  and  daughter,  and  their  children  respectively, 
directed  that  in  the  event  of  both  his  son  and  daughter  dying  under  the 
age  of  twenty-one,  without  leaving  any  children  who  attained  that  age,  his 
trustees  should  sell  the  whole  of  his  real  estate,  and  hold  the  proceeds  thereof, 
together  with  his  personalty,  in  trust  for,  and  to  be  equally  divided  among, 
all  and  every  his  brothers  and  sisters  who  should  then  be  living,  and  the 
children  of  such  of  them  as  should  be  then  dead,  such  children  to  take  t^eir 
respective  parents'  share  only. 


Order  accordingly. 


BJUL 
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The  testator  died  on  the  4th  March,  1845,  and  his  widow  in  July  of 
the  same  year.    Both  of  the  children  died  under  twenty-one  unmarried. 

The  testator  left  several  brothers  and  sisters;  one  of  the  sisters  married 
Geoi^e  SbepherdsoQ,  and  died  in  1856,  leaving  several  children,  of  whom  the 
plaintiff  was  one. 

The  executors,  the  defendants  in  the  suit,  were  still  in  possession  of  the 
real  and  personal  estate,  and  in  consequence  of  their  liability  (as  they  alleged) 
to  decide  who  were  the  proper  recipients  of  the  proceeds,  had  refused  to  teke 
any  further  steps  towards  carrying  out  the  trust  of  the  will. 

The  bill  prayed  that  the  trusts  of  the  will  might  be  executed,  and  the 
real  and  personal  estate  of  the  testator  administered  under  the  direction  of  the 
court,  and  that  for  that  purpose  all  proper  accounts  might  be  taken  and 
inquiries  made. 

Wickens  for  the  plaintiff. — The  only  question  was,  whether  the  children 
of  the  testator's  brothers  and  sisters  took  as  tenants  in  common  or  as  joint 
tenants ;  he  submitted  there  was  a  joint  tenancy.   He  cited 


Bridge  v.  Yaiea,  12  Sim.  646;  Penny  v.  Clark,  John.  619;  1  L.  T.  Bep. 
N.S.  537. 


Davey,  for  other  children,  supported  the  view  taken  by  the  plaintiff. 

Chapman  BarheTf  for  the  executors,  left  the  question  for  the  decision 
of  the  court. 

The  Vigb-Chancellor. — The  best  guide  for  the  court  in  cases  of  this 
description  is  the  will  itself.  The  testator  directs  that  his  property  is  to  be 
equally  divided  among  all  his  brothers  and  sisters  living  at  his  decease,  and 
that  the  children  of  such  of  them  as  should  be  dead  are  to  take  their  parents' 
share  only.  There  must  be  a  declaration  that  the  children  are  to  take  their 
parents'  shares  as  tenants  in  common,  inter  ee.  To  avoid  the  necessity  of 
a  certificate  a  statement  as  to  the  number,  &o.,  of  the  children  may  be  drawn 
up  on  affidavit. 


Pleading — Plea  on  equiiahle  grounds — Treapaas  by  h-uthand  of  cestui  que 
truet,  on  land  alleged  to  have  been  improperly  conveyed  away  by  the  trustee. 

Trust  and  Trustee. — To  a  declaration  in  trespass  to  land,  and  for 
throiuing  down  a  wall,  defendant  pleaded  upon  equitable  grounds  that  one 
Brown  was  seised  of  the  land  in  trust  for  the  defendant's  wife  for  life,  and 
by  the  permission  of  Brown,  defendant  and  wife  occupied  it;  that  Brown,  in 
breach  of  the  trust,  and  with  plaintiff's  knowledge  of  all  the  facts,  conveyed 
the  land  to  the  plaintiff,  who  built  the  wall  upon  it,  which  the  defendant 
threw  down: — Held,  upon  demurrer  that  the  plea  was  bad. 

The  declaration  stated: 

That  the  defendant  broke  and  entered  a  certain  close  of  the  plaintiff 

situate  and  being  in  the  parish  of  Uppingham  in  the  county  of  Rutland,  that 
is  to  say,  a  certain  close  bounded  on  the  south  by  a  certain  stable  or  building 
there,  in  the  occupation  of  one  John  Edwards,  and  on  the  north  by  certain 


[IN  THE  COURT  OF  EXCHEQUER.  ] 

June  7,  Nov.  25, 1865. 


DBAKE  V.  PIWELL. 


18  L.  T.  714;  4  H.  A  C.  78. 
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land  there  used  as  a  road  or  way  to  the  Baid  stable  or  building,  and  certain 
other  premises  of  the  said  John  Edwards,  and  on  the  east  by  a  certain 
messuage  or  tenement  of  the  plaintiff,  and  on  the  west  hy  certain  land  there 
in  the  oocupation  of  one  Thomas  Brown,  and  then  and  there  broke,  pulled 
down,  prostrated,  and  destroyed,  a  certain  wall  of  the  plaintiff,  which  vms 
then  being  built  and  erected  b;  the  plaintiff  in  and  upon  the  said  close  of  the 
plaintiff,  and  then  and  there  threw  down,  placed  and  deposited,  large  quantities 
of  bricks,  lime,  mortar,  and  other  materials  in  and  upon  the  said  close 
of  the  plaintiff,  and  thereby  greatly  incumbered  the  said  close,  and  hindered 
and  prevented  the  plaintiff  from  having  the  use  and  enjoyment  of  the  same, 
and  of  a  certain  road  or  way  over  and  across,  the  said  close,  and  the  plaintiff 
claimed  1001. 

Twelfth  plea : 

Upon  equitable  grounds,  that  before  the  time  of  the  committing  of  the 
trespasses  in  the  declaration  mentioned  one  Thomas  Brown  was  seised  in 
his  demesne  as  of  fee  of  the  said  land  in  which,  &c.,  in  trust  to  pay  the  rents 
and- profits  arising  therefrom  unto  Grace,  the  wife  of  the  defendant,  for  and 
during  the  term  of  her  natural  life,  for  her  sole  and  separate  use,  free  from 
the  control,  debts,  and  engagements  of  the  defendant  her  husband,  and  so 
that  during  her  coverture  she  should  have  no  present  power  to  alien  or 
anticipate  the  said  rents  and  profits,  or  any  part  thereof,  and  after  her  death 
upon  certain  other  trusts,  all  which  trusts  the  said  Thomas  Brown  had 
accepted  and  had  entered  upon,  and  the  defendant  says  that  afterwards  and 
whilst  the  defendant  and  Grace  hie  said  wife  were  in  occupation  of  the  said 
land,  and  in  enjoyment  of  the  profit  of  and  in  the  same,  with  the  assent  of 
the  said  Thomas  Brown  as  such  trustee  as  aforesaid,  and  before  the  time 
when,  &c.,  the  said  Thomas  Brown  committed  a  breach  of  the  said  trusts, 
and  wrongfully,  illegally,  and  improperly,  and  without  the  consent  or 
knowledge  of  the  defendant,  or  his  said  wife,  conveyed  and  assigned  the  said 
land  in  which,  &.c.,  to'  the  plaintiff  in  fee-simple,  and  the  defendant  says  that 
always  before  and  at  the  time  of  the  said  conveyance,  and  ever  afterwards, 
the  plaintiff  had  full  notice  of  the  premises  and  of  the  said  breach  of  trust, 
and  joined  with  the  said  Thomas  Brown  in  committing  the  same,  and 
persuaded  and  induced  him  to  commit  the  same  and  to  make  such  conveyance 
as  aforesaid;  and  the  defendant  says  that  at  the  time  of  the  said  breach  of 
trust  his  said  wife  Grace  was  and  still  is  alive,  and  that  in  equity  the  said 
land  in  which,  &c.,  belonged  to  and  still  belongs  to  his  said  wife  Grace,  and 
to  him  as  her  husband,  and  the  defendant  further  says  that  after  such 
conveyance  and  breach  of  trust  as  aforesaid,  and  whilst  the  defendant  and 
his  wife  Grace  were  in  such  occupation  and  enjoyment,  and  before  the  time 
when,  Ac,  the  plaintiff  wrongfully  and  improperly  built  a  wall  on  the  said 
land  in  which,  &c.,  which  incumbered  the  same  and  prevented  the  defendant 
and  his  said  wife  Grace  from  enjoying  the  same,  wherefore  the  defendant  in 
his  own  right,  and  by  the  permission  and  direction  of  his  said  wife  Grace, 
committed  the  acts  in  the  declaration  mentioned,  doing  no  more  damage  to 
the  plaintiff  than  was  necessary  in  order  that  he  or  his  said  wife  might  enjoy 
the  said  land  in  which,  &c.,  which  are  the  trespasses  in  the  declaratitm 
mentioned. 

Demurrer  thereto,  and  joinder  in  demurrer. 

C  W.  Wood,  for  the  plaintiff,  argued,  first,  that,  admitting  the  state- 
ments made  in  the  defendant's  twelfth  plea  to  be  true,  still  a  court  of  equity 
would  not  stay  the  present  action  by  unconditional  injunction  without  first 
setting  aside  the  alleged  conveyance  to  tiie  plaintiff.  Secondly,  that  the 
mere  title  of  the  defendant  in  right  of  his  wife  to  the  rente  and  profits  of  the 
land  in  question  is  not  sufficient  ground  for  the  interference  of  a  court  of 
equity  in  favour  of  the  defendant,  who  is  an  admitted  trespasser  over  such 
land.  Thirdly,  that  the  commission  by  the  defendant  of  the  trespasses 
alleged  on  the  declaration  could  not  in  any  way  further  ihe  defendant  in 
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obtaining  the  rents  and  profits  of  land  to  which  alone  he  asserts  that  be  is 
entitled  in  the  right  of  his  wife.  Fourthljr,  that  a  court  of  equity  upon  the 
facts  stated  in  tne  twelfth  plea  would  be  unable  to  do  complete  justice  m 
this  matter  without  taking  an  account  of  the  rents  and  protits  of  which  the 
defendant  and  his  wife  have  been  deprived  as  alleged  in  that  plea ;  and 
before  such  a  court  would  interfere  by  way  of  injunction  upon  the  facts 
stated  in  the  plea,  it  would  be  necessary  that  the  deed  should  be  set  aside 
under  a  suit  instituted  for  the  purpose.  The  deed  of  conveyance  is  a  good 
and  valid  deed,  and  as  the  defendant  is  merely  tenant  at  will,  that  was  put 
an  end  to  by  the  conveyance;  the  defendant  was  not  entitled,  nor  does  he 
show  his  right  to  the  actual  possession,  but  only  to  the  rents  and  profits,  and 
the  wall  in  question  might  have  been  built  in  pursuance  of  the  trusts.  Scoii 
V.  Colbom,  26  L.  J.  635,  Ch.,  is  directly  in  favour  of  the  plaintiff.  He  also 
referred  to 

Hyde  v.  Graham,  32  L.  J.  27  Ex.  7  L.  T.  Rep.  N.S.  568.  Bolfe  v. 
Gregory,  34  L.  J.  275  Ch. ;  12  L.  T.  Rep.  N.S.  162. 

Crompton  contra,  for  defendant,  in  support  of  the  plea,  contended  that 
the  plea  was  good,  first,  because  the  breach  of  trust  having  been  committed 
with  the  assent  and  knowledge  of  the  plaintiff,  he  must  be  considered  a 
trustee,  and  to  hold  the  property  under  the  trusts  of  the  settlement. 
Secondly,  that  the  Court  of  Chancery  would  restrain  an  action  broxight  by 
such  trustee  against  the  defendant  for  mere  acts  of  ownership  exercised  by 
him  and  his  wife  on  the  property,  the  subject  of  the  trusts.    He  referred  to 

WiUiama  v.  Waters,  14  M.  &  W.  166.    Story  on  Equity  Jtirisp.  695,  section  688. 

The  Court  of  Chancery  would  restrain  this  action  absolutely  on  the  facts  now 
before  the  court,  if  brought  by  the  trustee  himself. 
Wood  in  reply. 

Cur.  adv.  vult. 

Nov.  25. — Beahwsll,  B.  delivered  judgment. — The  declaration  stated 
that  the  plaintiff  was  possessed  of  land,  and  the  defendant  pleaded  an 
equitable  plea,  that  one  Brown  was  seised  of  the  land  in  trust  for  the 
defendant's  wife  for  life,  and,  by  the  permission  of  Brown,  the  defendant 
and  his  wife  occupied;  that  Brown,  in  breach  of  the  trust,  and  with  the 
knowledge  of  the  plaintiff,  conveyed  the  land  to  the  plaintiff,  whereupon  the 
defendant  pulled  a  wall  down  that  had  been  built  upon  the  property.  We 
think  this  is  a  bad  plea,  because,  although  there  may  have  been  a  breach 
of  trust  in  what  Brown  did,  still  the  building  of  the  wall,  though  the 
defendant  may  have  objected  to  it,  may  have  been  a  benefit  to  the  estate 
which  was  so  improperly  conveyed  by  Brown,  and  which,  on  the  conveyance 
thereof,  the  parties  interested  in  the  estate  woidd  be  glad  to  have  left 
standing,  rather  than  that  it  should  have  been  pulled  down.  Besides, 
there  are  other  considerations  tending  to  show  that  the  plea  is  a  bad  plea, 
namely :  one  would  have  thought  the  right  course  to  be  adopted  would  be 
to  file  a  bUl  against  the  trustee  and  the  plaintiff,  and  to  procure  a  recon- 
veyance, and  upon  that  reconveyance  it  might  very  well  be  that  some 
compensation  should  be  made  for  that  wall,  benefiting  the  property,  which 
had  been  erected  during  the  time  the  legal  estate  vested  in  the  plaintiff. 
We  think,  therefore,  the  plea  is  a  bad  plea,  and  it  is  clear  the  replication  is 
a  good  one  and  an  answer.  We  pronounce  judgment  therefore  against  the 
plea,  and  in  favour  of  the  plaintiff;  but  we  al^o  think,  if  the  plamtiff  should 
be  minded  to  apply  xmder  the  Common  Law  Procedure  Act  to  have  the  plea 
struck  out,  he  may,  notwithstanding  our  judgment  that  it  is  a  bad  plea,  and  that 
the  replication  is  good. 

Judgment  for  the  plaintiff. 
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[BAIL  OOURT.] 

Mellor,  J.,  Jan.  81,  1860. 
REG.  V.  THE  JUSTICES  OF  RUTLANDSHIRE. 
13  L.  T.  722. 

Magisterial  Law. — Justices  are  not  bound  to  state  a  case  under  20  A 
21  Vict.  0.  43,  when  the  applieaiion  discloses  no  point  on  which  a  case  ought 
to  be  granted. 

Francis  Russell  had  obtained  a  rule  caUing  aa  these  justioes  to  show  cause 
why  a  mandamus  should  not  issue  calling  on  them  to  state  a  case  for  the 
consideration  of  the  court  under  20  &  21  Vict.  c.  43. 

Serit.  O'Brien  now  showed  cause. — The  applicant  had  been  conTicted 
under  uie  Highway  Act  for  ploughing  up  and  injuring  the  surface  of  an 
uninclosed  public  road  through  a  fi^d.  He  appealed  to  Quarter  SesBions  and 
there  contended  that  the  road  had  been  dedicated  to  the  public  subject  to 
this  use  of  it  by  the  owners  of  the  adjoining  land.  The  appeal  was  dismissed, 
and  the  offence  being  repeated,  the  defendant  was  again  convicted. 

There  were  no  facts  disclosod  at  the  hearing  on  which  the  justices  could 
raise  a  point  for  the  consideration  of  the  court,  and  it  was  not  their  business 
to  raise  one  tar  the  benefit  of  the  applicant. 

Mellor,  J.  held  in  accordance  with  this  view,  and  discharged  the  rule, 
Baying  that  if  hereafter  the  defendant  should  be  in  a  position  to  prove  the 
claim  he  had  set  up.  he  could  maintain  it  before  the  justices,  and  it  might  then 
be  their  duty  to  state  a  case,  but  that  was  clearly  not  their  duty  at  present. 

Rule  discharged. 


Lords  Justices,  Jan.  13,  23,  1866. 

MOOBE  t).  MARRABLE. 

18  L.  T.  725;  L.  R.  1  Oh.  217. 

Specific  performance — Agreement  for  lease — Substituted  agreement — 
Lapse  of  time — Laches. 

Landlord  and  Tenant. — In  1866  the  plaintiff  and  defendant  agreed  that 
the  former  should  let  to  the  latter  a  house  for  seven,  fourteen,  or  twenty-one 
years,  the  defendant  agreeing  not  to  underlet  without  the  plaintiff's  consent 
in  writing,  and  also  to  execute  forthwith  a  lease  arid  counterpart.  No  lease 
was  ever  executed.  In  October,  1859,  an  agreement  was  executed  between 
them  whereby  the  plaintiff  agreed  to  accept  W.  as  his  tenant  in  lieu  of  the 
defendant,  and  on  the  same  terms  and  conditions;  the  defendant  undertaking 
io  give  a  guarantee  for  the  rent.  W.  entered  into  possession  and  paid  rent 
to  the  plaintiff,  for  which  receipts  were  given  as  though  the  payments  were 
by  the  defendant.  In  March,  1863,  the  defendant  gave  notice  to  determine 
the  tenancy  at  the  end  of  the  first  seven  years  (then  about  to  expire),  but 
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Mul  ihat'he  did  so  merely  as  a  matier  of  foTtn,  ae  he  concluded  thai  all 
liability  on  his  part  had  long  been  at  an  end.  In  November,  1864,  this  bill 
u-ag  filed  for  specific  performance,  and  ike  Master  of  the  Rolls  having  decreed 
accordingly,  it  was — Held,  on  an  appeal  by  the  defendant,  thai  aa  the  agreement 
of  1B59  u:a8  inconsistent  u-iih  that  of  1856,  it  must  be  taken  as  a  substitution 
jor  it.  and  that  the  plaintiff  could  not  revert  to  the  original.  The  bill  was 
therefore  dismissed,  but  without  costs.  But,  as  the  defendant  had  never 
procured  \V.  to  accept  a  lease  in  his  place, 

Qutere,  whether,  but  for  the  lapse  of  time,  the  plaintiff  might  not  have 
insisted  upon  the  original  agreement  against  the  defendant  himself. 

This  was  an  appeal  by  the  defendant  against  a  decree  of  the  blaster  of 
th«  Rolls,  under  the  following  circumstances : 

The  bill  was  filed  by  Mr.  David  Moore,  of  No.  2,  Clarendon  Road, 
Kensington,  and  its  object  was  to  compel  the  specific  performance  of  an 
agreement  dated  the  12th  August,  1856,  which  was  made  between  the  plaintiff 
ot  the  one  part,  and  the  defendant  Frederick  Marrable  of  the  other  part, 
whereby  the  plaintiff  agreed  to  let,  and  the  defendant  agreed  to  take  a 
messuage  in  Eldon  Bottd,  Kensington,  called  Malvern  Villa,  with  garden, 
ie.  adjoining,  for  a  term  of  seven,  fourteen,  or  tweuty-one  years  from 
Michaelmas,  1856,  at  the  yearly  rent  of  lOOL ;  and  the  defendant  agreed  to 
keep  the  premises  in  repair,  and  to  paint  them  outside  in  every  third  ypar, 
and  to  paint  and  paper  them  inside  in  every  seventh  year,  and  not  to  underlet 
without  the  consent  in  writing  of  the  landlord;  and  he  also  agreed  forthwith 
to  execute  a  lease  and  counterpart,  embracing  the  above  and  all  other  usual 
conditions  and  covenantB. 

In  pursuance  of  this  agreement  the  defendant,  shortly  after  its  date, 
entered  into  possession  of  the  premises,  and  he  continued  in  possession  until 
the  month  of  August,  1859,  holding  imder  the  agreement,  without  any  lease 
having  been  executed,  and  he  paid  to  the  plaintiff  the  agreed  rent,  down  to 
and  including  the  quarter's  rent  to  Christmas,  1863  (or  at  least  the  plaintiff 
treated  the  payments  as  payments  by  him) ;  but  the  bill  alleged  that  he  had 
not  performed  the  agreement  so  far  as  it  related  to  repairs  and  painting. 

In  August,  1859,  the  defendant  entered  into  a  negotiation  with  Mr.  Henry 
Williams  for  the  transfer  to  him  of  the  agreement,  and  this  negotiation  led  to 
communications  and  correspondence  between  him  and  the  plaintiff,  which 
resulted  in  a  further  agreement  between  the  defendant  and  the  plaintiff,  which 
was  dated  the  12th  October,  1859,  and  was  to  this  effect:  that  the  plaintiff 
agreed  to  accept  Mr.  Williams  as  his  tenant  of  Malvern  Villa  in  lieu  of 
the  defendant,  and  on  the  same  terms  and  conditions,  and  to  grant  him 
an  agreement  for  a  lease  of  the  said  house  for  foiu-,  eleven,  or  eighteen 
years  from  Michaelmas  then  last  (being  the  same  terms  as  were  mentione-d 
in  the  earlier  agreement,  after  deducting  the  three  years  which  had  then 
already  elapsed);  and  the  defendant  undertook  to  give  to  the  plaintiff  a 
guarantee  for  the  rent  during  Mr.  Williams's  tenancy. 

A  few  days  before  this  agreement  was  executed  Mr.  Williams  had  been 
let  into  possession  of  the  premises,  under  an  agreement  between  himself 
and  the  defendant  (to  which  the  plaintiff  was  no  party),  by  which  Williams 
had  agreed  to  take  an  assignment  of  the  defenc^nt'e  agreement  with  the 
plaintiff,  provided  the  plaintiff  would  consent  thereto,  and  on  certain 
conditions  as  to  some  decorative  repairs  which  were  to  be  done  by  the 
defendant.  Shortly  after  the  date  of  this  agreement  the  plaintiff,  at  the 
request  of  the  defendant,  sent  him  the  draft  of  the  lease  which  he  proposed 
to  grant,  being  a  lease  to  Mr.  Williams,  to  which  the  defendant  was  also 
made  a  party,  for  the  term  of  four,  eleven,  or  eighteen  years,  with  covenants 
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by  the  defendant  as  well  as  by  Mr.  Williams  for  the  payment  of  the  rent, 
and  for  the  repairs,  painting,  and  papering  stipulated  for  by  the  original 
agreement  between  the  plaintiff  and  the  defendant. 

When  the  defendant  received  this  draft  he  made  some  alterations  in  it 
and  struck  out  his  name  as  one  of  the  parties  to  it,  and  after  doing  so  he 
forwarded  it  to  Mr.  Williams.  However,  it  did  not  appear  that  the  plaintiff 
was  informed  that  the  defendant  had  thus  struck  out  his  own  name,  but 
only  that  he  was  told  that  some  parts  of  the  draft  had  been  struck  out  as  not 
being  mentioned  in  the  original  agreement.  But  when  the  draft  was  forwarded 
to  Mr.  Williams  he  was  on  the  point  of  going  to  America;  he  did  not 
altogether  approve  of  the  draft,  but  sent  it  back  to  the  defendant  desiring 
that  the  matter  might  stand  over  until  his  return.  When  Mr.  Williams  left 
this  country  he  left  his  wife  in  the  occupation  of  the  houae,  and  she  paid  the 
rent  for  the  three  following  quarters  to  the  defendant,  who  handed  it  over 
to  the  plaintiff,  but  subsequently  she  paid  the  rent  to  the  plaintiff  himself, 
who  gave  receipts  for  it  as  on  account  of  the  defendant,  and  this  couree  of 
payment  continued  for  some  time  after  the  year  I860,  when  Williams  returned 
to  this  country. 

On  the  9th  March,  18G3,  the  defendant  wrote  to  the  plaintiff  the  following 
letter : 

My  dear  Sir, — As  the  first  seven  years  of  the  lease  of  Malvern  Villa, 
Eldon  Eoad,  Kensington,  will  expire  at  Lady-day  next,  I  beg  to  give  you 
notice  that  it  is  not  my  intention  any  longer  to  remain  your  tenant  of  that 
house.  I  have  not  the  slightest  wish  to  interfere  with  any  arrangement  that 
may  exist  between  you  and  Mr.  Williams,  nor  have  I  written  to  him  on  the 
subject,  nor  do  I  intend  to  do  so,  if  you  will  kindly  acknowledge  the  receipt 
of  this  lease  and  inform  me  that  I  am  no  longer  responsible  in  any  way.  I 
write  this  as  a  matter  of  form  and  precaution,  as  I  believe  all  my  responsibihty 
has  long  ago  ceased. — Very  truly  yours, 

F.  Marrable. 

The  defendant  alleged  that  no  answer  was  ever  returned  to  this  letter. 
The  bill  was  not  filed  until  the  30th  November,  1864 ;  it  prayed  specific 
performance  of  the  agreement  of  August,  1856,  the  execution  by  the  defendant 
of  a  proper  lease  and  counterpart,  and  that  he  might  be  decreed  to  pay  all 
costs  of  the  suit. 

The  defendant  by  his  answer  relied  upon  the  agreement  of  the  t2th 
October,  1859,  as  having  cancelled  the  original  agreement  between  him<!elf 

and  the  plaintiff ;  and  he  insisted  that,  even  if  the  original  agreement  had  not 
been  cancelled,  tlie  plaintiff  had  lost  any  right  which  he  might  otherwise 
have  had  to  relief,  by  lapse  of  time,  and  by  the  determination  of  the  term  for 
which  the  lease,  if  it  had  been  granted,  would  have  been  good  against  him. 

The  evidence  in  the  cause  consisted  mainly  of  the  affidavits  of  tiie 
plaintiff  and  the  defendant,  the  necessary  parts  of  which,  referred  to  by 
Turner,  L.J.  in  his  judgment,  are  as  follows: 

I  met  the  defendant  by  appointment  on  the  12th  October,  and  then  agreed 
with  him  to  grant,  at  his  request,  an  agreement  for  a  lease  to  the  said  Honry 
Williams ;  and  I  say,  although  it  is  the  fact  that  the  defendant  was  to 
guarantee  the  rent,  that  being  the  matter  of  greatest  consequence,  yet  it 
was  never  agreed  or  understood  by  me  that  the  defendant  was  to  be  released 
from  any  of  his  said  obligations  under  his  agreement  with  me.  And  at  the 
conclusion  of  our  conversation  the  defendant  wrote  down  the  memorandum 
of  the  12th  October,  1859,  and  requested  me  to  sign  the  same,  which  I  did 
without  very  closely  weighing  the  words  of  such  memorandum.  If  the 
construction  of  such  memorandum  is,  that  the  defendant  was  to  be  released 
from  all  his  obligations  except  as  to  the  payment  of  rent,  such  agreement 
does  not  thereby  express  what  was  agreed  to  by  me,  and  my  signature  thereto 
was  obtained  by  surprise;  and  if  such  memorandum  bears  the  construction 
that  the  defendant  puts  upon  it,  then  I  say  it  was  a  memorandum  of  agreement 
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between  me  and  the  defendant  to  which  the  eaid  Henry  WilliamB  waB  no  party, 
and  that  the  defendants  never  procured  the  B&id  Henry  Williams  to  toke  a 
lease  of  the  said  premises  for  me. 

The  defendant,  however,  by  his  answer,  stated  as  follows : 
After  some  further  correspondence  and  interviews  betveen  the  plaintiff 
and  me,  a  clear  and  distinct  arrangement  was  entered  into  between  us,  that, 
instead  of  Mr.  Williams  taking  an  assignment  of  the  said  agreement,  he  was 
to  become  directly  the  tenant  and  lessee  of  the  plaintiff  in  lieu  of  mn,  as 
if  the  name  of  Mr.  Williams  had  been  inserted  in  the  said  memorandum 
instead  of  mine;  but  that  I  was  to  give  the  plaintiff  a  guarantee  for  the 
payment  of  the  rent;  and  accordingly  the  plaintiff  wrote  and  gave  to  me 
another  memorandum  or  note  as  follows : 

And  the  defendant  then  set  forth  the  agreement,  dated  12tb  October, 
1859,  the  full  effect  of  which  is  stated  above.  Mr.  Williams  never  executed 
any  lease. 

The  Master  of  the  Bolls  (on  the  7th  Jtily)  thought  that  there  had 
been  no  privity  of  any  sort  between  the  plaintiff  and  Williams,  and  the  former 
could  have  no  right  under  the  agreement  of  October,  1859,  to  enforce  any 
contract  against  the  latter.  The  plaintiff  had  agreed  with  the  defendant  to 
accept  Williams  as  tenant,  provided  that  he  was  put  in  exactly  the  same 
situation.  This  was  not  done,  for  Williams  was  not  bound  to  the  same 
covenants  as  the  defendant  was,  and  the  plaintiff  was  therefore  entitled  to  a 
decree  against  the  defendant.  If  the  defendant,  in  putting  an  end  to  his 
own  tenancy,  had  deUvered  up  possession  to  the  plaintiff,  it  would  have 
appeared  that  Mr.  WiUiams  did  not  intend  to  perform  the  same  covenants; 
and  without  expressing  any  opinion  upon  the  defendant's  rights  against 
Mr.  Williams,  his  Lordship  made  a  decree  according  to  the  prayer  of  the 
present  bill,  with  costs. 

Against  this  decree  the  defendant  appealed. 

Southgate,  Q.C.  and  Archibald  Smith,  for  the  plaintiff,  supported  the 
decree,  contending,  first,  that  the  plaintiff  had  never  intended  to  release  the 
defendant,  though  he  was  willing  that  Mr.  Williams  should  become  the  tenant; 
and  next,  that  if  the  second  agreement  was  a  complete  substitution  for  the 
earlier  one,  the  defendant  had  never  procured  WiUiams  to  take  a  lease,  and  had 
therefore  iailed  to  perform  bia  part  of  it. 

Selwyn,  Q.C.  and  J.  Napier  Higgins,  for  the  appellant,  urged  that  the 
agreement  of  the  12th  October,  1859  was  a  complete  substitution  for  that  of 
August,  1856,  excepting  only  the  defendant's  guarantee  of  the  rents;,  but 
if  that  were  not  so,  the  conduct  of  the  plaintiff,  his  acquiescence,  and  the 
great  lapse  of  time,  would  defeat  any  right  he  might  have  had,  notwith- 
standing the  later  agreements.  The  defendant  had,  moreover,  determined 
his  own  tenancy  by  his  letter,  in  March,  1863.  The  following  authorities 
were  cited : 

Heaphy  v.  Hill,  2  S.  &  St.  29.  Southcomh  v.  The  Bishop  of  Exeter, 
6  Hare,  213.  Crosbie  v.  Tooke,  1  Myl.  &  K.  431.  Morgan  v.  Rhodes,  1  Myl. 
&  K.  435.  Lucas  v.  Comerford,  3  Bro.  C.  0.  166.  Bandera  v.  Benson,  4  Beav. 
850.    Cox  V.  Bishop,  8  De  G.  M.  &  G.  815.    Close  v.  Wilberforce,  1  Beav.  112. 

Southgate,  Q.C,  having  replied. 

Judgment  was  reserved  until  the  23rd  January  when 

Lord  Justice  Turner,  after  referring  to  the  facts  said: — The  material 
question  upon  this  appeal  appears  to  me  to  be,  what  was  the  effect  of  the 
agreement  of  the  12th  October,  1859.  and  how  the  case  is  affected  by  the 
conduct  of  the  parties  since  that  date.  As  to  the  effect  of  th^t  agreement 
considered  simply  with  reference  to  the  terms  of  it,  there  cannot,  I  think, 
be  any  doubt  that  under  the  agreement  of  the  12th  August,  1856,  the 
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defendant  would  have  been  liable  for  the  rent,  and  upcm  the  covenants  during 

the  whole  tenn  of  the  lease;  but  by  the  agreement  of  the  12th  October,  1859, 
he  was  to  be  liable  for  the  rent  only,  and  not  upon  the  covenants.  The  two 
agreements  therefore  could  not  stand  together,  and  upon  the  face  of  them 
the  latter  cannot  be  considered  otherwise  than  as  a  substitution  for  the 
former.  [  His  Lordship  here  read  the  passages  from  the  affidavit  of  tlie 
plaintiff,  and  the  answer  of  the  defendant,  and  proceeded :  ]  Here  then 
arises  a  material  difference  between  the  parties  as  to  what  was  intended 
to  be  done,  but  the  agreement  itself  is  clear  upon  the  point;  it  is  that  the 
plaintiff  is  to  accept  Williams  as  tenant  in  lieu  of  t^e  defendant,  and 
although  perhaps  there  is  not  much  in  the  conduct  of  the  plaintiff  to 
corroborate  this  view,  what  he  says  in  his  cross-examination  goes  far  to 
support  it,  and  there  is  not,  so  far  as  I  can  find,  anything  in  his  conduct 
which  is  inconsistent  with  it.  There  is  nothing  therefore,  in  my  opinion, 
which  can  countervail  the  express  terms  of  the  agreements.  As  to  the  case 
of  surprise  which  the  plaintiff  alleges,  I  can  see  no  foundation  for  it.  The 
only  remaining  question  then  is  as  to  the  effect  of  the  defendant  not  having 
procured  Mr.  Williams  to  take  the  lease.  Upon  this  1  have  for  some  time 
doubted,  and  certainly  I  am  not  prepared  to  say  that  if  the  plaintiff  had, 
within  any  reasonable  time  after  the  date  of  the  agreement  of  the  12th  October, 
1859,  called  upon  the  defendant  to  procure  Williams  to  execute  the 
lease,  he  might  not,  upon  the  defendant's  having  failed  to  do  so,  have  insisted 
upon  the  performance  of  tlie  original  agreement;  but  the  plaintiff  did  not  do 
this;  he  allowed  matters  to  rest  as  they  were  until  the  year  1863,  and  he  did 
not  file  this  bill  until  the  end  of  the  year  1864,  and  I  do  not  think  that  after 
this  lapse  of  time  it  was  competent  to  him  to  treat  the  agreement  of  the 
12th  October,  1859,  as  a  nullity,  and  revert  to  his  rights  under  the  original 
agreement.  I  may  add,  that  the  notice  contained  in  the  lease  of  the 
9th  March,  1863,  which,  although  it  is  expressed  to  be  for  the  determination  of 
the  tenancy  under  the  original  agreement  at  Lady-day,  1863,  must  have  been 
intended,  and  known  to  have  been  intended,  to  be  for  the  determination  of 
it  at  Michaelmas,  1863,  when  the  first  seven  years  expired,  seems  to  me  to 
furnish  very  strong,  if  not  conclusive,  ground  against  the  plaintiff's  right  to 
the  specific  performance  of  the  original  agreement.  Upon  the  whole,  therefore, 
with  all  respect  to  the  Master  of  the  Rolls,  my  opinion  is  that  this  decree 
cannot  be  maintained,  and  that  this  bill  ought  to  have  been,  and  ought  now 
to  be  dismissed;  but  I  think  that  it  should  be  dismissed  without  costs,  and 
without  prejudice  to  any  remedy  at  law,  and  of  course  there  will  be  no  oosta 
of  the  appeal. 

Lord  Justice  Kniobt  Bruce  declared  himself  of  the  same  opinion,  sayiug 
that,  with  all  deference  to  the  Master  of  the  Rolls,  the  plaintiff  had,  by  his 
acts  and  conduct,  so  complicated  and  entangled  matters  in  connection  with 
tills  house  as  to  render  a  decree  for  specific  performance  impossible. 


Stuart,  V.C.,  Jan.  26,  1866. 
Re  THOMPSON. 
18  L.  T.  746:  reversed,  [1866]  E.  R.  A. ;  14  L.  T.  6  {L.  JJ.). 
Practice — Solicitor  and  client — Taxation  of  costs — Mortgage. 

Solicitor. — Where  property  waa  mortgaged  to  a  solicitor  by  a  client,  at  a 
security  for  costs  in  a  pending  suit :  The  Court,  on  an  application  by  the  client's 
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assignee  in  bankruptcy,  to  set  aside  the  mortgage  and  obtain  taxation  of  the 
solicitor's  costs,  upheld  the  arrangement  between  ike  partieSt  and  dismissed 
ike  application  with  costs. 

This  wsB  an  culjoumed  sununons  into  court  for  the  purpose  of  obtaining 
the  taxation  of  a  solicitor's  bill  of  costs  under  the  following  oircumstanoes : 

The  solicitor  in  question,  T.  F.  Thompson,  had  been  employed  by  a 
Mr.  Moon  to  act  for  him  as  his  solicitor  in  the  cause  of  Fisher  v.  Moon.  During 
the  progress  of  the  suit,  sums  amounting  to  about  1401.  had  at  different  times 
been  paid  by  IMoon  in  part  satisfaction  for  costs  incurred ;  at  length,  as  the 
litigation  seemed  likely  to  continue,  Thompson  asked  for  some  security  for  his 
costs,  and  refused  to  act  any  longer  for  Moon  unless  his  request  was  complied 
with. 

Accordingly,  on  the  30th  June,  1864,  Moon,  to  effect  his  purpose, 
mortgaged  certain  property  to  Thompson  for  5501.  and  interest.  By  an  arrange- 
ment between  the  parties  3001.  of  this  sum  went  to  pay  off  a  previous  mortgage 
on  the  property,  and  250/.  was  retained  by  Thompson  in  payment  of  his  costs, 
including  certain  costs  not  actually  incurred  at  the  date  of  the  mortgage. 

It  appeared  that  Moon  had  acted  without  any  other  professional  advice, 
and  that  no  bill  of  costs  had  been  delivered. 

On  the  14th  February,  1865,  Moon  was  adjudicated  bankrupt.  The 
present  application  was  made  by  his  assignee. 

F.  W.  Bvsh,  in  support  of  the  summons,  contended  that  the  mortgage 
could  not  be  considered  as  a  payment  for  the  costs.  It  was  incumbent  upon 
the  solicitor  to  show  that  he  had  tendered  bis  best  advice  (as  against  himself) 
to  his  client,  and  that  the  client  had  willingly,  after  receiving  such  advice, 
executed  the  mortgage.  Independently,  however,  of  the  special  circumstances 
of  the  case,  the  court  would  be  justified  in  ordering  the  taxation  of  the  bill  of 
costs.    He  cited 

Re  Loughborough,  23  Beav.  439.  Longstaffe  v.  Fenwick,  10  Ves.  404. 
Cowdry  v.  Day,  1  Giff.  316;  1  L.  T.  Kep.  N.S.  88. 

The  Vice  Chancellor. — I  consider  that  a  solicitor,  for  the  purpose  of 
avoiding  the  expense  of  taxation,  is  perfectly  justified  in  entering  into  an 
arrangement  with  his  client  for  a  certain  sum  by  way  of  settlement  for  his  costs. 
At  the  time  of  the  transaction  in  questi<m  the  client  was  sui  juris,  and  quite 
able  to  decide  what  was  best  for  his  own  interest.  The  application  must  be 
refused  with  costs. 


Wood,  V.C,  Nov.  6,  7,  8,  1865. 
BEARD  V.  TURNER. 
18  L.  T.  746. 

Trade-mark — Injunction — Fraud — Laches — Use  of  crest. 

Trade  Mark.- — A  trader  may  establish  a  trade-mark  by  the  use  of  a  crest, 
and  anything  u-hich  amounted  to  an  imitation  of  the  crest  as  a  trade-mark 

would  br  restrained  by  the  conri.  Bvt  the  vnc  of  a  different  crest  by  another 
trader,  if  not  accompanied  by  other  indicia  to  make  it  a  colourable  imitation  of 
the  trade-mark  of  the  plaintiff,  uiU  not  be  restrained. 

A  plaintiff  laid  by  for  two  years  before  filing  his  bill  for  an  injunction,  having 
seen  labels  of  the  defendant  exhibited  publicly,  which  he  now  complained  of  as 
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being  colourable  imitations  of  his  labels  .■ — Held,  that  euch  laches  disentitled  the 
plaintiff  to  relief. 

This  was  a  bill  filed  by  the  firm  of  Beard  A  Co.,  the  celebrated  needle- 
makere,  against  the  defendant  Turner,  also  a  needle  manufacturer,  of  Bedditch, 
and  it  prayed  an  injunction  to  restrain  him  from  selling  needles  not  manufac- 
tured by  the  plaintiffs,  in  cases  or  packets  having  labels  which,  they  alleged, 
were  colourable  imitations  of  their  embossed  labels ;  and  for  an  account  of  the 
sales  and  profita  made  by  such  sales. 

By  the  bill  the  plaintiffs  alleged  that  the  said  firm  consisted  of  Robert 
Kirby,  George  Beard  (the  late  father  of  the  plaintiff  George  Beard),  all  since 
deceased,  and  Peter  James  Kirby,  and  they  had  previously  to  the  year  1835 
acquired  very  great  celebrity  for  improvements  invented  by  them  in  the  manu- 
focture  of  needles,  and  which  improvements  were  the  result  of  many  years' 
experience  in  their  aforesaid  business,  and  had  been  carried  out  at  great 
expense. 

By  means  of  such  improvements,  not  only  had  the  eyes  of  the  needles 
manufactured  by  the  said  firm  a  peculiar  strength,  roundness,  and  polish, 
whereby  they  were  much  less  liable  to  break  or  cut  the  material  on  which 
they  were  employed,  but  the  needles  themselves,  by  being  made  expressly  to  a 
scale  of  thickness,  length,  taper,  and  elasticity,  were  suited  to  the  separata 
trades  and  uses  for  which  they  were  intended,  and  were  capable  of  being  sorted 
accordingly ;  that  the  improvements  were  so  fully  recognised  that  the  said 
Bobert  Kirby,  the  head  of  the  firm,  was  appointed  manufacturer  of  needles 
to  her  late  Majesty  Queen  Adelaide ;  and  the  superior  quality  of  the  needles 
manufactured  by  their  said  firm,  according  to  the  aforesaid  improvements,  was 
fully  admitted  both  in  England  and  on  the  Continent,  and  became  a  source 
of  great  profit. 

Such  needles  were  known  as  Kirby 's  "  Ne  plus  ultra  "  needles;  the  said 
words,  "  Ne  plus  ultra,"  having  been  for  the  first  time  applied  by  them  to  their 
said  needles  as  a  term  of  distinction  whereby  they  might  be  known  as  their 
own  special  manufacture. 

In  the  year  1835  the  plaintiffs,  in  order  to  prevent  the  possibihty  of  other 
manufacturers  making  and  seUing  needles  under  the  representation  that  they 
had  been  manufactured  by  the  said  firm,  and  thereby  injuring  them  in  their 
reputation  and  business,  employed  a  die-sinker  of  the  name  of  Whiting,  who 
had  obtained  letters  patent  for  "  embossed  labels,"  to  frame  a  perfectly  new 
embossed  label,  to  be  used  by  the  said  firm,  and  to  be  applied  or  affixed  to  the 
covers  of  packets  containing  needles  made  and  sold  by  them  according  to  the 
aforesaid  improvements,  in  order  to  distinguish  them  from  all  needles  manu- 
factured by  other  parties,  and  which  label,  containing  a  crest  and  words, 
"  Ne  plus  ultra,"  as  the  firm's  trade-mark  and  distinguishing  characteristic, 
is  of  the  utmost  importance  to  thern,  from  the  fact  that  the  needles  could  be 
stamped  in  any  way,  and  therefore  the  label  was  the  only  guarantee  the  public 
could  rely  upon  for  the  needles  being  genuine. 

For  that  purpose  the  firm  furnished  the  said  Mr.  Whiting  with  the  crest 
of  the  Kirby  family,  consisting  of  an  elephant's  head  on  a  coronet,  with  direc- 
tions to  place  underneath  it  the  aforesaid  words,  "  Ne  plus  ultra,"  and  further 
to  denote  on  each  case  or  cover  the  name  of  each  particular  class  of  needles 
according  to  their  mode  of  finish,  as  "diamond-drilled  eyes,"  or  "polished 
eyes. 

That  Whiting,  in  accordance  with  such  instructions,  invented  a  perfectly 
new  and  original  embossed  label,  containing  the  aforesaid  crest  of  the  Kirby 
family,  with  the  words,  "  Kirby's  ne  plus  ultra  Needles/'  immediately  beneath 
such  crest,  and  followed  by  a  description  of  the  sort  of  needles  intended  to  be 
contained  in  the  case  or  cover  in  which  the  same  were  to  be  placed.  The  said 
orest  and  letters  were  all  embossed  in  white,  and  were  surrounded  by  a  peculiar 
fringe  or  border  also  in  white,  on  grounds  of  blue,  scarlet,  or  brown  colour,  such 


Digitized  by 


UJL 


BEARD  V.  TURNEB. 


3271 


Beveral  ooloutB  being  intended  to  distinguish  classes  of  needles  more  particularly 
applicable  to  the  work  of  some  particular  trades. 

That  said  embossed  label  was  so  invented,  composed,  and  manufactured 
expressly  for  the  firm  of  Kirby,  Beard  &  Kirby,  and  to  be  used  by  them  as  a 
trade-mark  for  the  purpose  of  distinguishing  the  needles  manufactured  by  them 
from  needles  manufactured  by  other  parties  in  the  trade. 

That  said  embossed  label  was  accordingly,  from  the  year  1885,  used  by 
said  firm  as  their  trade-mark,  and  all  the  needles  manufactured  by  said  firm 
were  sold  in  packets  or  cases,  of  which  one  side  was  formed  of  the  said  embossed 
]abel. 

That  in  the  year  1836,  said  firm,  by  way  of  giving  full  publicity  to  such 
trade-mark,  and  reudering  it  more  effectual  to  prevent  the  public  beihg  led  to 
purchase  needles  manufactured  by  other  firms  under  the  impression  that  they 
were  the  needles  of  the  said  Kirby,  Beard  &  Kirby,  caused  to  be  printed  and 
very  generally  circulated  a  printed  paper,  containing  statements  of  facta  relating 
to  the  improvements  in  the  manufacture  of  the  needles  of  the  said  firm,  and 
giving  specimens  of  the  aforesaid  different  embossed  labels. 

Tliat  by  this  means  the  needles  manufactured  by  the  firm  were  easily 
recognised  as  a  special  article  of  trade,  and  the  demand  for  needles  contained 
in  packets  having  the  aforesaid  embossed  label  thereon  became  very  great, 
under  the  impression  that  all  such  needles  had  been  manufactured  by  the  said 
firm. 

That  said  trade-mark  having  become  well  recognised,  the  pubhc  considered 
themselves  perfectly  secure  that,  in  purchasing  packets  with  the  said  embossed 
label  thereon,  they  were  purchasing  none  other  than  needles  manufactured 
by  said  firm;  and  said  firm,  and  plaintiffs  as  representing  the  said  firm,  had, 
he  a  series  of  years,  and  up  to  the  time  that  their  said  label  was  imitated  by 
the  defendant,  secured  to  themselves  the  particular  advantages  derived  from 
their  aforesaid  improvements,  insomuch  that  their  customers  order  their  goods 
of  this  particular  quality,  simply  by  quoting  "  Ne  plus  ultra  Needles,"  or  "  Ne 
plus  Needles,"  mostly  omitting  the  name  Kirby  as  unnecessary,  from  the  fact  of 
the  long-established  and  acknowledged  use  of  such  mark  and  description. 

That  for  some  time  past  plaintiffs  had  been  aware  that  large  quantities  of 
needles  had  been  sold  in  the  trade  under  the  pretence  that  the  same  were  the 
manufacture  of  the  plaintiffs;  and  such  needles  being  of  an  inferior  quality, 
and  in  many  respects  of  a  different  character,  the  plaintiffs  had  suffered  materi- 
ally, not  only  from  the  injury  done  to  the  repute  of  their  said  genuine  needles, 
but  also  in  the  loss  necessarily  arising  from  the  diminished  sale  thereof.  That 
plaintiffs  had  discovered  that  the  defendant  Turner,  carrying  on  the  business  of 
a  needle  manufacturer,  under  the  style  or  firm  of  Tumcr  A  Co.,  had  for  some 
time  past  been  using  for  the  sale  of  his  own  needles  embossed  labels,  which 
(with  the  exception  of  a  very  trifling  alteration  in  the  crest,  consisting  of  the 
omission  of  the  trunk  of  the  elephant,  whicli  forms  the  crest  of  the  said  Kirby 
family,  and  the  substitution  of  the  words  "  Turner  &  Co."  for  that  of  "  Kirby  & 
Co.")  was  a  complete  facsimile  of  the  label  used  by  and  invented  for  the  said 
firm  of  Kirby  &  Co.,  the  plaintiffs. 

The  bill  then  alleged  that  label  so  used  by  the  defendant  not  only 
resembled  the  label  of  the  plaintiffs  in  the  figures  and  letters  embossed  thereon, 
but  it  was  also  embossed  in  w  hite  on  the  same  coloured  ground,  and  was  calcu- 
lated in  every  way  to  deceive  purchasers,  who  looked  to  the  general  appearance 
and  colour  of  the  packets  or  cases  of  the  needles,  rather  tlmn  to  the  name  of 
the  manufacturer  indorsed  thereon. 

The  bill  then  went  on  to  allege  other  circumstances  amounting  to  a 
fraudulent  imitation,  and  a  correspondence  between  the  solicitors. 

The  defendant,  by  his  answer,  generally  insisted  that  the  label  complained 
of  was  not  an  imitation,  but  that  it  contained  numerous  distinctive  differences 
in  form,  wording,  arrangement,  and  colotu* ;  denying  the  exclusive  use  of  the 
plaintiffs*  label,  or  the  words  "  Ne  plus  ultra,"  which  was  a  designation  well 
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known,  and  had  been  used  extensively  in  the  trade  by  other  manufacturers 
of  needles  for  a  number  of  years ;  denying  any  intention  to  deceive,  and  stated 
that  he  had  exhibited  the  label  complained  of  in  the  International  Exhibition 
of  1862,  in  a  case  next  to  that  of  the  plaintiffs,  which  had  been  seen  and  examined 
by  them,  and  that  this  was  two  years  prior  to  the  filing  of  the  bill. 

The  cause  now  came  on,  on  motion  for  decree.  The  effect  of  the  evidence 
on  both  sides  is  stated  in  the  Vice  Chancellor's  judgment. 

Daniel,  Q.C.  and  Druce,  for  the  plaintiffs,  contended  at  great  length  that 
plaintiffs  were  entitled  to  the  relief  prayed. 

Rolt,  Q.C,  Ampkhtt,  Q.C,  and  Wickena,  for  the  defendant,  were  not 
called  upon. 

Nov.  8. — The  Vice  Chancellor  now  said  : — This  is  a  case  in  which  I  think  I 
Qught  not  to  call  on  the  defendant.  This  case  is  one  entirely  distinct  in  character 
from  those  that  come  before  me  sometimes,  and  requires  a  little  examination  of 
the  exact  stages  in  which  the  claim  to  the  distinctive  trade-mark  arises  under  the 
circumstances  in  which  the  different  manufacturers  have  been  in  the  habit  of 
disposing  of  the  articles  and  goods  in  question.  There  are  two  or  three  things 
sufficiently  plain  in  the  case.  I  am  far  from  adopting,  and  certainly  it  would 
require  considerable  argument  to  induce  me  to  adopt,  the  assertion  by  some 
of  the  defendant's  witnesses  that  there  cannot  be  a  trade-mark  in  this  trade; 
that  a  man  cannot  have  his  crest,  or  any  other  distinctive  mark,  if  he  chooses 
to  make  it;  by  which  he  shall  assert  his  claim  to  designate  his  goods  as  goods 
known  by  that  mark,  and  shall  be  entitled  to  exclude  all  others  from  so  using 
the  mark,  and  the  insignia  he  chooses  to  put  on  his  particular  goods.  But,  in 
the  particular  case  of  these  needles,  we  6nd  how  very  difficult  it  was  for  the 
plaintiff  to  correctly  frame  his  case,  because  his  claim  was  founded  on  the  use 
of  the  words  "  Ne  plus  ultra."  That  ground  wholly  fails.  It  was,  in  truth, 
for  the  reason  at  present  alleged,  a  mark  that  everybody  had  a  right  to  use, 
and  it  became  a  common  mark  in  the  trade ;  nevertheless,  in  this  bill  he  states 
his  case  in  the  letters  he  addressed  to  the  defendant  in  this  way.  In  the  letter 
of  the  8th  April,  the  first  letter  he  addressed  to  the  defendant,  he  says,  "  We 
have  been  consulted  by  the  plaintiffs  about  the  alleged  infringements."  And 
again,  "  We  may  mention  that  Messrs.  Kirby,  Beard  &  Co.  years  back  adopted, 
and  have  .since  continually  used,  their  present  label,  the  distinctive  features  of 
which  are  the  crest,  an  elephant's  head,  and  the  words  '  Ne  plus  ultra,'  Those 
they  give  as  their  trade-mark,  and  their  two  marks  only — the  elephant's  head 
as  a  crest,  and  the  words  '  Ne  plus  ultra.'  The  words  have  been  copied  and 
adopted  by  you,  and  you  have  also  added  a  crest  which  may  readily  be  mistaken 
for  that  of  our  clients;  and  in  fact  in  all  respects  your  label  is  such  a  close 
imitation  of  Messrs.  Kirby,  Beard  &  Co.'s,  that  at  a  little  distance  it  is  impos- 
sible to  distinguish  them."  Now  the  first  remark  I  have  to  make  on  it  is  this, 
that  in  trutli  the  plaintiff's  trade-mark  is  reduced  to  this,  independently  of 
the  white  and  blue  ground,  which  is  a  part  of  the  case  to  be  dealt  with  separately, 
the  distinguishing  trade-mark  on  his  label  is  simply  the  crest  of  the  elephant's 
head  rising  out  of  the  crown,  and  it  is  imporaible  for  the  plaintiff  to  claim  the 
"  ne  plus  ultra  "  alone,  as  a  distinguishing  mark,  because  it  has  been  abundantly 
proved  that  that  mark  was  invented  long  before  the  plaintiff  dreamt  of  using 
the  term  at  all.  Although  that  contest  was  raised  by  him  distinctly,  and 
Bupportod  by  his  witnesses,  some  of  them  of  the  highest  character,  as  to  the 
value  and  worth  of  the  pLiintiff's  articles  and  the  general  user  of  them,  some 
of  tliose  witrifsses  did  go  tlie  whole  length  of  suying,  "  It  is  a  mistake  they 
have  fallen  into,  that  anybody  asking  for  '  Ne  plus  ultra  '  needles  would  get 
Kirby 's;  "  and  they  gave  as  a  reason,  that  they  never  heard  of  any  other,  which 
explains  the  evidence.  That  is  to  say,  those  large  firms  who  deal  with  Kirby 
do  not  know  of  other  firms  which  exist  at  Bedditch.  They  do  not  know  that 
a  great  number  of  firms  exist  at  Bedditch,  where,  if  they  ask  for  "  Ne  plus 
ultra  "  needles,  they  would  have  seen  other  needles,  and  they  therefore  have 
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onlj  seen  Kirby's,  who  furnishes  the  "  Ne  plus  ultra,"  and  no  others.  But 
if  they  had  been  down  in  Redditch,  if  they  had  been  in  communication  with 
those  firms  (for  I  have  sixteen  or  eighteen  before  me),  and  if  they  had  asked 
lor  "  Ne  plus  ultra  "  needles,  they  would  have  been  asked  whose  needles  they 
wanted?  Are  they  to  be  Kirby's,  Milward's,  Bolton's,  Lock's,  ^lorley's, 
Baylis's,  and  so  on?  Of  course,  therefore,  the  "  Ne  plus  ultra  "  is  gone 
entirely,  as  to  any  designation  which  the  plaintiff  can  claim  as  to  a  particular 
right,  or  as  excluding  others  from  the  use  of  it.  In  truth,  what  appears  to  me 
DOW  to  b6  the  case  is  this,  that  in  this  particular  trade  it  is  required  to  have 
the  qualities  of  the  needles  distinguished,  no  less  than  the  manufacturer's  name. 
Tou  want  to  know  what  are  the  different  qualities  of  the  needles,  and  accord- 
ingly it  is  common  ground  on  both  sides  that  such  manufacturer  has  his  own 
colour  and  his  own  envelopes,  and  his  own  labels  to  the  extent,  the  defendant 
says,  of  no  less  than  thirty-six  by  one  man  to  designate  the  particular  qualities 
of  bis  needles.  I  apprehend  it  is  difficult  for  a  man  to  say,  "  1  have  established 
a  ^de-mark  for  my  quality  of  needles  wholly  irrespective  of  my  being  a 
nunufacturer, "  for  this  simple  reason:  a  man  invents  "  drill-eyed  "  needles, 
and  has  taken  out  a  patent;  of  course  he  cannot  prevent  anybody  else  from 
putting  "  drill-eyed  "  needles  on  his  packets.  It  is  different,  I  agree,  with 
r^ard  to  the  fancy  name  "  Ne  plus  ultra;  "  but  thaX  very  name  has  become 
common  in  the  trade,  and  now  having  become  common  anybody  may  put 
"  Xe  plus  ultra  "  to  designate  any  character  of  needles  he  pleases. 

The  next  question  is  about  the  use  of  the  crest.  At  present,  not  having 
beard  the  other  side,  I  am  not  prepared  to  say  or  hold  that  a  man  putting 
his  crest  should  not  so  put  it  as  to  establish  his  right  to  say,  "  Nobody  else 
shall  use  my  crest."  It  is  incumbent  on  him,  as  on  every  plaintiff,  to  show 
that  this  crest  is  an  essential  part  of  his  trade-mark.  I  think  the  plaintiff  has 
gone  a  long  way  to  do  that,  although  he  has  not  proved  that  anybody  has  asked 
for "  Elephant  needles  "  in  China,  and  other  places  where  the  Boman  character 
is  only  understood,  and  where  the  mark  on  the  thing  sells  it.  The  evidence 
ifi  strong  that  the  name  is  the  material  thing,  it  is  the  thing  that  persons  look 
to,  and  not  any  trade-mark.  But  still  I  should  hesitate  very  much  before 
allowing  the  defendant  to  put  the  plaintiff's  crest  on  his  goods.  Then  the  crest 
being,  as  it  appears  to  me,  the  sole  point  as  far  as  design  is  concerned,  excepting 
the  blue  ground  on  the  border,  I  will  now  consider  the  question  upon  the 
embossed  ticket  or  label,  with  the  blue  ground  or  white  border,  and  the  appear- 
ance presented  thereby,  and  the  difference  of  the  label  iu  the  one  case  and  the 
other.  Now,  as  regards  the  white  border  or  white  emblem,  it  appears  that  the 
nature  of  embossing  is  such  that  everything  in  character,  every  figure  or  design, 
which  appears  on  an  embossed  article  must  be  white,  which  I  suppose  arises 
from  the  stamp  of  the  die  being  formed  and  the  flat  part  of  the  die  which 
touches  the  surface  being  coloured ;  the  concave  part  of  the  die  being  without 
colour,  that,  of  course,  would  leave  the  white  paper,  as  is  the  case  with  every 
label  before  me.  Everybody,  therefore,  who  attempts  to  have  an  embossed 
label  at  all  must  have  it  in  white  figures,  whatever  they  are,  on  some  ground 
or  other.  That  being  so,  it  is  abundantly  clear  that  the  plaintiff  is  not  the  first 
person  who  had  the  blue  die,  because  he  went  very  early  to  a  person  who  had 
a  patent  for  embossing.  Therefore,  it  would  be  quite  ridiculous  to  say  that  he 
would  have  been  the  person  who  could  alone  be  entitled  to  the  blue  colour  with 
raised  figures  on  white;  so  far  from  that  being  the  fact,  I  have  abundant 
evidence  before  me  that  it  has  been  done  largely  by  the  trade,  and  that  the 
plaintiff  has  never  attempted  to  complain  of  it;  therefore,  it  is  the  universal 
practice  of  the  trade.  I  liave  before  me  labels  distinguishing  thirty-six  kinds  of 
needles;  I  hnve  every  sort  and  colour  I  could  name,  and  there  is  blue  among 
the  rest.  With  regard  to  the  border,  there  is  abundant  evidence  that  that  is 
the  design  of  the  pattern  maker.  I  find  here  a  border  exactly  similar  to  the 
plaintiff's  border,  which  when  it  first  came  out  the  defendant  thought  a  pretty 
thing.  Without  any  intention  of  imitation,  a  general  border  at  all  events  has 
been  adopted.    That  sort  of  label  with  the  blue  and  raised  letters  has  been 
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adopted  by  everybody  for  years ;  and  therefore  the  plaintiff  can  raise  no  ground 
upon  that  point.  It  may  be  taken  as  an  ingredient  in  the  case  to  this  extent, 
that  all  needle  labels  are  very  much  alike,  the  packets  are  all  very  much  of  the 
same  size,  the  form  of  the  labels  has  been  the  same  from  all  time,  and  the  colour 
has  been  the  same  from  all  time.  [The  V.C.  here  commented  on  certain  parts  of 
the  evidence  unnecessary  further  to  advert  to.  ]  Then  there  is  only  the  subject  of 
the  orest  which  remains  for  a  moment  to  consider.  With  regard  to  the  crest, 
undoubtedly  the  plaintiff  has  made  out  a  case  of  having  adopted  the  crest  of  a 
former  partner  of  the  firm,  which  was  therefore  put  on  the  labels.  It  is  oi 
some  use  to  remark  this,  that  here  you  find  another  person  did  use  the  same 
crest,  but  apparently  the  whole  thing  being  so  open  to  fancy  work  that  the 
name,  and  the  name  only,  was  the  thing  principally  regarded.  [The  V.C.  again 
commented  at  length  upon  other  parts  of  the  evidence  as  to  the  use  of  the 
crests,  the  lion  and  the  elephant,  and  then  proceeded :  ]  It  is  impossible  on 
the  evidence  for  me  to  say  which  one  is  copied  from  the  other,  if  copying  there 
be,  or  when  the  copying  took  place  ;  but  there  is  no  evidence  from  the  beginning 
to  the  end  of  this  case  that  any  people  have  ever  asked  for  the  plaintiffs'  goods 
by  the  crest;  there  is  evidence  they  asked  for  "  Ne  plus  ultra,"  and  Kirby's 
and  the  defendant's  are  "  Ne  plus  ultra."  But  there  is  no  distinguishing  mark 
at  all,  and  that  fails  him  entirely.  Now,  as  regards  the  honest^  of  the  case, 
it  is  to  my  mind  a  strong  point  that  the  defendant  did  exhibit  this  identical 
label  at  the  Exhibition  side  by  side  with  the  plaintiffs'  own  stall  and  division 
where  the  plaintiffs  had  their  needles.  That  is  a  very  strong  circumstance  as 
to  the  bona  fides.  A  man  who  is  committing  fraud  does  not  do  it  in  daylight 
and  put  it  imder  the  eyes  of  the  persons  whom  he  is  cheating.  It  was  seen 
by  one  of  the  plaintiffs,  and  that  same  plaintiff  having  seen  it  took  counsel's 
opinion  upon  it,  and  the  only  result  is  that  he  did  not  file  his  bill  for  more 
than  two  years  afterwards.  That  being  so  (I  am  now  speaking  of  the  merits 
of  the  case  and  not  of  the  question  of  acquiescence),  it  does  impress  me  yaj 
strongly  with  the  bona  fides  of  the  defendant  when  I  find  he  sends  over  a  labd 
with  the  white  embossed  border,  a  French  customer  asking  him  for  it.  He 
says  '*  I  did  not  send  over  the  plaintiff's  label  to  him. "  Then  he  brings  forward 
the  man  who  makes  the  die,  who  explains  that  this  is  the  man's  own  crest. 
He  sends  out  a  form  identical  in  every  shape  with  the  one  used  as  long  ago  as 
1844,  which  is  Milward's.  He  does  not  send  the  horse,  and  he  does  not  send 
the  elephant,  and  the  single  circumstance  of  the  lion  being  put  on  the  ctowd 
is  much  too  slight  for  the  court  to  arrive  at  a  conclusion  of  fraud.  The  thing 
has  been  done  for  seven  years  past,  but  there  is  not  one  single  tittle  of  evidence 
of  the  plaintiff  having  lost  a  sixpence  by  the  user.  There  is  the  circumstanoe 
of  the  man  no  less  than  three  years  ago,  two  years  before  the  filing  of  the  bill, 
having  that  very  thing  which  he  says  was  a  fraudulent  copy  of  his  label  in  a 
place  where  it  must  have  met,  as  it  did  in  fact  meet,  the  attention  of  the 
plaintiffs  themselves.  With  regard  to  the  evidence  of  fraud,  I  think  those 
circumstances  put  together  are  extremely  strong  evidence  in  favour  of  Turner, 
as  showing  that  he  had  no  such  intention.  Then  I  ought  not  to  omit  the  strong 
evidence  there  is  of  persons  asking,  not  for  "  Ne  plus  ultra,"  but  for  "  Elephant," 
needles,"  or  "Kirby's"  needles,  or  "  Hemming 's  "  needles,  or  So-and-so's 
needles;  so  much  so  that  one  witness  speaks  of  having  given  three  years' 
purchase  for  the  goodwill  and  for  the  use  of  names  like  these.  I  have  not  a 
single  case  before  me  of  needles  being  sold  without  a  label,  and  not  a  witness 
who  says  that  he  looks  at  the  label  for  any  other  purpose  than  the  name.  It 
is  not  a  case  in  which  it  appears  to  me  that  the  question  of  trade-mark  can 
be  pressed  to  anything  like  the  extent  which  is  necessary  for  maintaining  the 
bill.  I  am  far  from  adopting,  as  I  have  said  before,  the  proposition  of  the 
defendant,  that  he  would  have  the  right  to  take  that  gentleman's  crest  and 
put  it  on  his  own  labels.  I  say  nothing  of  the  kind.  But  this  I  do  say,  be 
has  not  taken  anything  whatever  that  was  likely  to  deceive,  or  has  deceived, 
the  pubhc  into  buying  his  needles  for  the  plaintiffs'  needles.  I  have  one  wcwd 
to  say  upon  acquiescence,  because  I  do  conceive  that,  if  I  had  come  to  t 
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different  view  of  this  case,  I  am  glad  to  have  heard  it  out,  and  because  it  is 

important  with  reference  to  eosta  if  I  had  come  to  a  different  conclusion,  and 
bad  misgivings  in  my  mind  much  stronger  than  any  that  arise  as  to  the  question 
about  the  use  of  the  crown,  and  as  to  the  bona  fides  of  the  defendant  in  this 
matter,  and  whether  he  was  contemplating  fraud.  I  confess  that,  if  a  person 
sees  the  identical  thing  done  of  whipb  he  complains  two  years  before  he  files 
his  bill,  he  places  himself  in  the  position,  which  is  fully  within  the  authorities 
cited.  The  principles  laid  down  are  well  Iknoxvn;  first,  if  you  induce  another 
to  lay  out  money  by  keeping  back  a  right,  which  you  intend  at  some  future 
tune  to  assert,  you  may  induce  him  to  incur  serious  expenditure.  That  was 
the  well-known  case  before  Lord  Hardwicke.  Where  I  was  wrong  in  the 
Photograph  case,  was  that  in  that  case  there  was  a  slight  expenditure.  If  it 
had  been  the  building  of  a  house  instead  of  a  photographic  studio,  I  have  little 
doubt  that  the  conclusion  would  have  been  otherwise.  If  you  allow  consider- 
able expenditure  to  be  made,  you  are  not  allowed  afterwards  to  question  the 
title  of  the  person  who  has  made  that  expenditiu-e.  But  that  rule  would  not 
apply  to  the  case  before  me.  I  should  not  consider  the  making  of  these  dies 
to  be  an  expenditure  of  that  kind.  But  suppose  you  wish  to  profit  by  that  act 
of  which  you  say  you  have  a  right  to  complain,  and  shall  at  some  future  period 
complain  of,  then  I  apprehend  this  court  will  say,  you  must  come  here  at  once : 
(or  this  reason,  that  you  ask  in  the  bill  for  an  account  of  the  profits  made  by 
this  gentleman  upon  the  sale  of  these  goods.  The  plaintiff  may  say  :  "  It  may 
answer  my  purpose  to  let  the  defendant  go  on  selling  four  or  five  years,  and 
then  at  the  end  of  that  time  to  say  he  is  my  salesman,  and  I  come  for  my  account 
of  profits."  I  know  of  no  instance  in  which  the  court  has  given  relief  with 
reference  to  a  trade-marlk  except  on  a  prompt  application.  By  not  complaining 
at  the  time  when  you  might  complain  (I  do  not  say  that  it  is  your  intention, 
we  must  judge  of  the  intention  by  the  necessary  result),  you  are  lying  by,  the 
man  continuing  to  use  your  property  with  the  hope  (and  such  is  the  prayer 
in  your  bill  filed  two  or  three  years  afterwards)  of  obtaining  those  profits  which 
you  stood  by  allowing  him  to  make  under  this  designation,  without  apprising 
him  of  your  intention  to  make  any  such  use  of  it.  On  that  ground  it  falls 
vitbin  the  principle  enunciated  by  Lord  Sr.  Leonards  in  the  Irish  case  referred 
to,  in  which  it  is  stated  that  it  is  a  fraud  to  allow  a  plaintiff  to  avail  himself 
of  delay  to  obtain  benefit  for  himself.  In  that  case  you  will  not  grant  him 
relief.  You  will  assume,  when  he  allows  another  wrongfully  to  use  that  which 
in  the  plaintiff's  judgment  would  facilitate  a  rival  in  trade,  that  being  so,  unless 
you  come  quickly,  you  must  make  a  rival  in  trade  your  agent  for  the  purpose 
of  carrying  on  that  business,  and  for  the  purpose  of  getting  an  account  at  the 
end  of  four  years.  When  it  is  said  that  you  had  no  proof,  it  should  be  remem- 
bered that  you  had  the  die,  and  people  do  not  stamp  tlieir  needles  and  not 
use  tbem,  and  the  stamping  was  a  fraud  upon  which  you  could  have  proceeded. 
Why  not  have  sent  him  a  letter  such  as  you  have  sent  him  now ;  and  the  letter 
now  sent  I  suppose  has  led  to  this  litigation  ?  If  it  had  been  in  a  milder  form, 
perhaps  litigation  would  never  have  arisen.  When  you  took  counsel's  opinion, 
Tby  not  have  communicated  with  him?  What  right  had  you  to  assume,  that 
a  person  honestly  exhibiting  his  goods  at  the  Exhibition,  giving  his  name  and 
address,  coming  in  the  Exhibition  with  his  articles,  would  not  give  you  an 
answer?  Why  not  try?  I  apprehend  it  will  not  do  for  a  person  to  say,  '*  I 
knew  this  was  done  two  years  ago,  but  I  had  not  then  got  up  my  evidence." 
^hat  attempt  did  he  make?  Whether  he  wrote  to  the  defendant,  or  whether 
the  defendant  received  it,  or  what  was  done,  we  know  not.  It  appears  to  me, 
therefore,  that  if  I  had  come  to  a  different  conclusion,  it  might  have  affected 
the  question  of  c<»ts,  although  it  would  not  have  affected  the  question  of  relief. 
1  could  not  give  a  person  an  opportunity  of  lying  by,  and  then  asking  for  an 
account  of  the  profits  made  by  an  injury  committed.  However,  in  this  case, 
on  the  whole  of  the  evidence,  having  seen  what  has  been  done  by  the  plaintiff 
and  what  has  been  done  by  the  defendant,  I  must  come  to  the  conclusion 
that  there  is  not  that  case  of  fraud  made  out  which  would  justify  me  in 
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interfering  against  the  present  defendant,  therefore  I  can  only  dismiss  the  bill 
with  costs. 

Decree  accordingly. 


Stuart,  V.C.,  Jan.  22,  Feb.  8,  1866. 
EBMUNBS  V.  LORD  BEOUGHAM. 
13  L.  T.  790;  12  Jur.  N.S.  156_. 
Practice — Exceptions — Scandal. 

Practice. — In  a  foreclosure  suit,  where  for  the  alleged  purpose  of  ehoioing 
that  the  suit  had  been  instituted  through  a  vindictive  motive,  the  defendant 

introduced  into  his  answer  matter  injurious  to  the  plaintiff's  character,  and 
which  had  previously  been  made  the  subject  of  a  public  document. 

The  Court,  on  exceptions  for  scandal,  ordered  such  matter  to  be  expunged 
as  irrelevant  to  the  question  at  issue. 

This  case  came  before  the  cx>urt  upon  exceptions  by  the  plaintiff 
Mr.  Leonard  Edmunds,  to  the  answer  of  the  defendant  Lord  Brougham,  for 
scandal. 

The  suit  was  in  the  ordinary  form  of  one  by  a  mortgagee  for  an  account  and 
payment  of  his  mortgage  money,  or  to  fOTedose  the  mortgagor's  right  to  redeem 
the  mortgaged  property. 

By  an  indenture  dated  the  1st  of  March,  1811,  Lord  Brougham,  his  late 

mother,  Mrs.  Brougham,  and  the  late  James  Brougham  conveyed  the  maDor 
of  Braithwaite,  otherwise  Little  Braithwaite,  in  the  county  of  Cumberland, 
and  other  hereditaments  in  the  same  county,  to  Margaret  and  Ann  Robinson, 
for  the  term  of  1,000  years,  by  way  of  mortgage,  to  secure  repayment  by 
Mrs.  Brougham  and  James  Brougham  of  the  sum  of  5,000!.  and  interest  at 
five  per  cent,  per  annum ;  and  the  same  indenture  contained  a  joint  and  several 
covenant  by  the  defendant  and  James  Brougham  for  the  payment  to  the  Misses 
Robinson  of  the  sum  of  6,0002.  and  interest. 

By  an  indenture,  dated  the  1st  September,  1827,  the  executrix  of  Margaret 
Robinson,  who  had  survived  Ann  Robinson,  assigned  the  above  mortgage  to 
Mr.  William  Brougham,  on  payment  to  him  out  of  moneys  belonging  to  the 
plaintiff  and  others  of  the  sum  of  5,000?.  and  interest ;  and  by  another  indenture, 
dated  the  6th  Septembor,  1827,  William  Brougham  assigned  such  mortgage 
to  the  plaintiff  Leonard  Edmunds,  and  others,  in  consideration  of  the  payment 
by  them  as  before  mentioned,  out  of  moneys  belonging  to  them  on  a  joint 
account,  of  the  sum  of  5,000/.  and  interest. 

The  plaintiff  was  the  survivor  of  the  assignees  under  the  deed  of  the 
6th  September,  1827,  and  he  alleged  that  the  sum  of  5,0001.,  together  with 
a  considerable  arrefir  of  interest  thereon,  was  due  to  him  by  virtue  of  that  deed. 

The  defendant,  by  his  answer,  stated  that  the  hereditaments  comprised 
in  the  deed  of  the  1st  March,  1811,  formed  no  part  of  the  Brougham  estate, 
and  that  he  made  the  same  over  to  his  late  brother  James  Brougham,  in  1810,. 
and  that  from  that  time  no  part  of  the  rents  of  such  hereditaments  had  ever 
been  received  by  him  or  by  any  person  on  his  account,  or  for  his  benefit. 
James  Brougham  was  put  into  possession  of  that  property  in  1610,  and  continued 
to  be  the  sole  beneficial  owner  thereof  until  his  death  in  December,  1838,  and 
since  his  death  until  the  present  time,  the  entire  rents  of  the  same  had,  by 
the  defendant's  directions,  been  applied  towards  the  payment  of  James 
Brougham's  debts  and  liabiHties.    The  money  borrowed  in  March,  1811,  was 
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borrowed  by  James  Brougham  solely  for  his  own  use,  and  was  wholly  received 
aod  enjoyed  by  him ;  but  inasmuch  as  the  legal  estate  in  the  mortgaged  property 
was  at  that  time  in  the  defendant,  he  was  a  necessary  party  to  the  mortgage- 
deed,  which,  however,  he  had  never  seen  since  the  date  of  that  security,  nor 
did  be  hear  of  it  from  that  time  until  October,  1864,  when  a  claim  was  made 
upon  him  in  respect  of  it  on  behalf  of  the  plaintiff.  To  that  claim  the  defendant 
directed  his  brother,  William  Brougham,  to  say  that  "  he  (Lord  Brougham) 
knew  of  no  such  debt,  and  that  he  owed  no  such  sum. ' '  Late  in  October,  1664, 
the  mortgage-deed  was  found  in  the  muniment  room  at  Brougham.  By  an 
agreement  of  reference,  dated  the  dth  December,  1864,  the  plaintiff  and 
William  Brougham  agreed  to  refer  all  questions  and  disputes  between  them 
touching  the  mortgage,  the  subject  of  this  suit,  and  all  other  claims  and 
differences  pending  between  the  defendant,  William  Brougham,  and  the 
plaintiff  to  the  award  of  Lord  Cranworth.  The  defendant  was  not  a  party  to 
the  agreement  of  reference,  but  he  consented  to  be  bound  by  the  award  to 
be  made  in  pursuance  thereof.  Lord  Cranworth  made  his  award  dated  26th 
January,  1865,  which  was  in  part  as  follows : 

First,  as  to  the  said  mortgage  I  decide  that  Lord  Brougham  is  liable  to 
repay  the  principal  sum  of  5,0001.  thereby  secured,  with  interest  thereon,  from 
the  24th  June,  1864,  up  to  which  time  all  parties  admit  that  interest  has  been 
paid. 

The  defendant  did  not  admit  that  Lord  Cranworth  was  by  the  agreement 
of  reference  empowered  to  award  that  the  mortgage  for  5,00OL  and  interest 
was  a  subsisting  mortgage.  Nevertheless,  as  he  had  consented  to  be  bound 
by  the  above  award,  his  solicitors  in  August,  1865,  by  his  direction,  wrote  to 
the  plaintiff's  solicitors,  offering  to  pay  the  sum  of  5,0001.  and  interest  from 
the  24th  June,  1864,  and  the  costs  of  this  suit  up  to  the  date  of  such  letter, 
all  further  proceedings  therein  being  stayed.  To  these  terms  the  plaintiff  would 
not  agree.  The  defendant  insisted  that  as  he  had  never,  since  March,  1811, 
direcuy  or  indirectly  made  any  payment  in  support  of  the  above  mortgage, 
oor  given  to  any  one  any  acknowledgment  of  any  liability  on  his  part  in  respect 
of  the  same,  the  plaintiff's  title  to  recover  the  mortgage  debt  and  interest  was 
barred  by  the  Statute  of  Limitations.  He  consented,  however,  according  to 
Lord  Cranworth 's  award,  to  pay  the  principal  sum  of  5,0<X)I.,  but  he  still  insisted 
on  the  benefit  of  the  Statute  of  Limitations  so  far  as  the  plaintiff's  claim  to 
interest  prior  to  24th  June,  1864,  was  ooucemed.  The  part  of  the  defendant's 
answer  which  the  plaintiff  objected  to  as  scandalous  was  as  follows : 

I  was  ultimately  compelled  to  turn  him  (the  plaintiff)  out  of  my  house  in 
Grafton  Street,  under  circumstances  which  fully  appear  in  the  report  of  the 
Select  Committee  of  the  House  of  Lords  appointed  to  inquire  into  all  the 
circumstances  connected  with  the  resignation  by  Mr.  Edmunds  (meaning 
the  plaintiff)  of  the  offices  of  clerk  of  the  patents  and  clerk  to  the  commissioners 
of  patents,  and  with  his  resignation  of  the  office  of  reading  clerk  and  clerk  of 
outdoor  Goomiittees  in  this  House,  and  also  into  all  the  circumstances  connected 
with  the  grant  of  a  retiring  pension  to  him  by  this  House,  and  the  report  to 
the  House,  and  the  proceedings  of  the  committee,  minutes  of  evidence,  and 
appendix,  to  all  which,  as  contained  in  a  blue-book  published  by  the  authority 
of  the  House  of  Lords,  I  crave  leave  to  refer  if  and  so  far  as  may  be  necessary. 
I  Bobmit  that  it  thereby  appears  that  I  had  no  alternative  but  to  require  the 
pluntiff  to  quit  my  house. 

The  blue-book  referred  to  by  the  defendant  in  the  foregoing  part  of  his 
answer  was  a  folio  book  of  663  pages,  of  which  about  170  pages  were  printed 
in  small  type  in  double  columns. 

The  defendant  had  paid  the  sum  of  5,0001.  with  interest  from  June,  1864, 
into  court.  The  plaintiff  claimed  six  years'  interest  from  the  time  of  filing 
his  bill  in  July,  1865. 

Matins,  Q.C.,  and  J.  N.  Higgina,  for  the  plaintiff,  contended  that  the  effect 
<rf  the  passage  excepted  to  by  the  plaintiff  was  to  import  into  the  answer  the 
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whole  of  a  ponderous  foUo;  as  the  report  throughout  was  mterspersed  with 
passages  introduced  for  the  purpose  of  showing  defendant's  reason  for  turning 
the  plaintiff  out  of  his  house,  and  reflecting  on  the  defendant's  character.  This 
had  nothing  to  do  with  the  matter  at  issue  between  the  parties.  The  simple 
question  in  the  case  was,  what  was  due  in  respect  of  interest  on  the  mortgage- 
debt,  and  the  plaintiff  being  turned  out  of  the  defendant's  house  could  have 
no  possible  bearing  upon  it.  It  was  the  rule  of  the  court  always  to  order 
such  passages  in  the  answer  to  be  expunged  which  reflected  on  the  plaintiff's 
character  without  being  material  to  the  question  at  issue. 

His  Honour,  after  looking  through  the  blue-book,  said  there  was  one 
passage  at  least,  which,  however,  he  would  not  read  aloud,  but  merely  point  out 
to  the  defendant's  counsel,  which  seemed  to  him  open  to  the  plaintiff's  objec- 
tion, and  suggested  that  the  obnoxious  passage  in  the  answer  should  be 
expunged. 

Bacon,  Q.C.,  and  E.  K.  Karslake^  for  the  defendant,  said  that  they  had 
no  instructions  upon  the  matter. 

His  HoNOUK  thereupon  directed  the  case  to  stand  over  until  the  first  cause 
day  of  the  present  term,  in  order  that  the  above  suggestion  might  be  communi- 
cated to  the  defendant,  who  was  then  residing  abroad. 

In  compliance  with  the  above  direction  the  defendant  was  accordingly 
conomunicated  with,  but  having  refused  to  expimge  the  passage  in  question 
the  case  came  again  before  the  court  on  the  8th  February,  when 

Malina,  Q.C.  and  J.  N.  Higgina  were  proceeding  with  their  argument,  but 
were  stopped  by  the  Court. 

Bacon,  Q.C.  and  E.  K.  Karalake,  for  the  defendant. — ^The  question  before 
the  court  was,  whether  the  passage  complained  of  was  irrelevant.  By  the 
present  practice  all  exceptions  on  the  ground  of  irrelevance  could  only  be  deter- 
mined at  the  hearing,  unless  it  could  be  clearly  shown  that  the  matter  in 
dispute  was  contra  bonoa  morea,  and  it  could  not  be  pretended  that  such  was 
the  case  in  the  present  instance.  Before  the  suit  was  instituted  l^e  defendant 
had  offered  to  pay  the  plaintiff  the  amount  of  the  mortgage  and  interest  from 
the  24th  June,  1864,  and  having  made  this  offer  he  had  a  right  to  say  that  the 
bill  had  been  improperly  filed  and  for  vexatious  purposes.  The  propriety  of  filing 
the  bill  was  therefore  put  into  issue,  and  was  a  question  for  the  hearing.  In 
order  to  show  the  spirit  which  actuated  the  present  proceedings,  the  defendant 
had  been  obliged  to  refer  to  the  blue-book.  The  passage  complained  of  was 
relevant  to  the  question  of  costs,  as  explaining  the  plaintiff's  motives,  and  was, 
therefore,  not  scandalous.  The  fact  of  the  defendant  having  turned  the  plaintiff 
out  of  his  house  after  he  had  been  offered  payment,  showed  the  motive  which 
influenced  the  defendant  in  proceeding  with  the  suit.  For  a  knowledge  of  the 
circumstances  under  which  the  defendant  turned  the  plaiptiff  out  of  his  house, 
a  reference  to  the  blue-book  was  necessary.    They  cited 

Earl  of  Portsmouth  v.  Fellows,  5  Mad.  450.  Lord  Si.  John  v.  Lady 
St.  John,  11  Ves.  525.  Reeves  v.  Baker,  13  Beav.  115,  436.  Robson  v.  Lord 
BTougham,  19  L.  J.,  N.S.,  465,  Ch.  Everett  v.  Prythergck,  12  Sim.  363, 
365,  464. 

The  Vice  Chancellor. — There  is  no  doubt  that  the  answer  and  the  docu- 
ment to  which  it  refers,  contain  passages  reflecting  on  the  character  of  the 
plaintiff  in  a  manner  calculated  to  injure  it.  Still  the  plaintiff  can  have  no 
possible  right  to  ask  the  court  to  expunge  the  passage  complained  of  in  the 
answer  if  it  in  any  way  affects  the  question  to  be  determined  at  the  hearing. 
It  has  been  said  that  the  reference  to  the  blue-book  as  showing  the  spirit  which 
actuated  the  present  proceedings,  is  material  on  the  question  of  costs.  The 
bill,  however,  has  been  filed  for  the  legitimate  object  of  determining  the  plaintiff's 
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right  to  recover  money  advanced  on  znortgagef  or  to  foreclose  the  mortgaged 
property,  and  the  costs  cannot  be  affected  b;  an  attempt  to  prove  that  an 
angry  feeling  on  the  part  of  the  plaintiff  led  to  the  institution  of  the  suit.  In 

DO  view  of  the  case  do  I  consider  that  the  decision  of  the  court  could  in  the 
slightest  degree  be  influenced  by  the  passage  in  question,  and  I  therefore  feel 
it  to  be  my  duty  to  order  it  to  be  expunged.  The  costs,  which  will  be  according! 
to  the  costs  in  the  cause,  must  be  paid  by  the  defendant. 


Wood.  V.C.,  Jan.  18,  1866. 

Re  27  &  28  Vict.  o.  112,  AND  THE  VENTNOR  HARBOUR  COMPANY. 

FLEMING'S  CASE. 

13  L.  T.  793. 

The  Judgments  Act,  1864  (27  &  28  Vict.  c.  112)  s.  4  is  amended  by  The  Land 
Charges  Act,  1900  (63  &  64  Vict.  c.  26). 

Execution. — Judgment  Law  Amendment  Act — Inquiries  under  aeot.  4. 

This  was  a  petition  presented  by  certain  persons  who  had  obtained 
judgments  at  law  against  the  company  amounting  to  4,0301.,  and  upon  which 
they  had  issued  write  of  elegit,  and  possession  of  certain  lands  belonging  to  the 
company  had  been  delivered  by  the  sheriff  of  Hampshire,  piraying  that  those 
lands  might  be  sold  under  the  provisions  of  the  recent  Act  of  the  27  &  28  Vict, 
c.  112,  to  assimilate  the  law  affecting  freehold,  copyhold,  and  leasehold  estates 
to  that  affecting  personal  estate. 

The  clauses  bearing  upon  the  question  are  the  following : 
.  Sect.  4 :  Every  creditor  to  whom  any  land  of  his  debtor  shall  have  been 
actoally  delivered  in  execution  by  virtue  of  any  such  judgment,  statute,  or 
reoognisance,  and  whose  writ  or  other  process  of  execution  shall  be  duly 
roistered,  shall  be  entitled  forthwith,  or  at  any  time  afterwards  while  the 
registry  of  such  writ  or  process  shall  continue  in  force,  to  obtain  from  the  Court 
of  Chancery,  upon  petition  in  a  summary  way,  an  order  for  the  sale  of  his 
debtor's  interest  in  such  land,  and  every  such  petition  may  be  served  upon  the 
debtor  only ;  and  thereupon  the  court  shall  direct  all  such  inquiries  to  be  made 
as  to  the  nature  and  particulars  of  the  debtor's  interest  in  such  land,  and  his 
title  thereto,  as  shall  appear  to  be  necessary  or  proper;  and  in  making  such 
inquiries,  and  generally  in  carrying  into  effect  such  order  for  sale,  the  practice 
of  the  said  coiurt  with  respect  to  sales  of  real  estates  of  deceased  persons  for 
the  payment  of  debts  shaU  be  adopted  and  followed,  so  far  as  the  same  may 
be  found  conveniently  applicable. 

Sect.  5 :  If  it  shall  appear  on  making  such  inquiries,  that  any  other  debt 
due  on  any  judgment,  statute,  or  recognisance,  is  a  charge  on  such  land,  the 
creditor  entitled  to  the  benefit  of  such  charge  (whether  prior  or  subsequent  to 
the  charge  of  the  petitioner),  shall  be  served  with  notice  of  the  said  order  for 
sale,  and  shall  after  such  service  be  bound  thereby,  and  shall  be  at  liberty  to 
attend  the  proceedings  under  the  same,  and  to  have  the  benefit  thereof;  and 
the  proceeds  of  such  sale  shall  be  distributed  among  the  persons  who  may  be 
found  entitled  thereto,  according  to  their  respective  priorities. 

Sect  6 :  Every  person  claiming  any  interests  in  such  land  through  or  under 
the  debtor,  by  any  means,  subsequent  to  the  delivery  of  such  land  in  execution 
as  aforesaid,  shall  be  bound  by  every  such  order  for  sale,  and  by  all  the 
proceedings  consequent  thereon. 

The  hinds  extended  and  of  which  possession  had  been  given,  were  set  out 
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in  a  schedule  to  thu  petition.  The  vendor  of  part  of  the  property  claimed  it,  and 
had  filed  a  bill  to  establish  his  hen  for  purchaBe-mcmey  which  had  not  been  paid. 

The  only  question  now  was,  what  were  the  necessary  inquiries  to  be 
directed  by  the  court  with  reference  to  the  terms  of  sect.  4  of  the  Act? 

Roxburgh  in  support  of  the  petition. 
Kekewich  for  the  company. 
Catea  for  the  vendor. 

The  Vice-Chancellor  directed  the  inquiries  in  the  following  terms: — 
Order  that  the  petitioners  be  at  liberty  to  sell  the  lands,  tenements,  and  heredita- 
ments belonging  to  the  Ventnor  Harbour  Company  set  forth  in  the  schedule 
to  this  order,  and  possession  whereof  was  delivered  to  the  petitioners  by  the 
Sheriff  of  Hampshire  under  and  by  virtue  of  the  writs  of  elegit  in  the  petition 
mentioned.  And  that  the  petitioners  do  within  one  week  after  the  receipt 
thereof  pay  the  purchase-money  of  the  said  lands  and  premises  or  any  part 
thereof  (the  amount  and  date  of  receipt  to  be  verified  by  affidavit)  into  the 
court  to  the  credit  of  "  In  the  matter  of  the  Act  of  Parliament  of  the  27  &  28 
Vict.>  c.  112,  intituled,  '  An  Act  to  amend  the  law  relating  to  future  judgments, 
statutes,  and  recognisances,'  "  and  in  the  matter  of  "  The  Ventnor  Harbour 
Company,"  "  The  Ventnor  Harbour  extended  Lands  Account;  "  and  that  the 
moneys  when  paid  into  the  bank  be  invested  in  Bank  Three  per  Cent.  Annuities 
in  trust  in  the  said  matters  on  the  like  account ;  and  that  the  following  account 
be  taken :  first,  an  account  of  what  is  due  to  the  petitioners  for  principal, 
interest,  and  costs  under  their  judgments  in  the  petition  mentioned,  and  whether 
there  is  or  are  any  and  what  debt  or  debts  other  than  the  debts  of  the  petitioner 
due  from  the  Ventnor  Harbour  Company,  on  any  judgment,  statute,  or  recog- 
nisance which  is  or  are  a  chaise  or  charges  on  the  said  lands,  and  to  certify  the 
respective  priorities  of  such  judgment-creditors ;  and  any  of  the  parties  are  to 
be  at  liberty  to  apply  as  they  ^aU  be  advised;  but  this  <urder  to  be  without 
prejudice  to  any  question  in  the  suit  in  the  petition  mentioned. 


[IN  THE  COURT  OF  COHHOM  PUBAS.] 

Feb.  12.  1866. 
(Before  Byles,  J.  and  a  Common  Jury.) 
BROOKER  V,  FLOYD. 
18  L.  T.  808. 

Lord  Campbell's  Act — Negligent  driving — Coroner's  inquest — Statement 

by  witness. 

Coroner.  Evidence.— /n  on  action  brought  by  a  toidow  under  Lord 
Campbell's  Act,  io  recover  compensation  for  the  death  of  her  husband^  who  was 
accidentaliy  killed  by  a  brougham  on  the  highway,  evidence  as  to  a  statement 
made  by  F.,  the  driver  of  the  brougham,  before  the  coroner,  to  the  effect  thai 

"  he  had  a  Russian  prince,  who  did  not  understand  the  English  language,  and 
thai  he  would  not  allow  him  to  pull  up,  as  he  was  in  a  hurry  to  go  to  a  wedding, 
irhi-h  u-(i8  the  cause  of  his  not  stopping  at  the  time  of  the  accident,  and  that 
the  brougham  belonged  to  the  defendant,  and  that  F.  was  driving  it  for  him," 
ivas  tendered: — HeU,  that  it  was  inadmissible. 
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This  was  an  action  brought  by  Maria  Brooker,  a  widow,  against  George 
Floyd,  job-maBter,  of  Carohne  Street,  Pimlioo,  to  recover  damages  for  the  death 
of  her  husband,  caused  by  the  negligent  driving  of  the  defendant's  serrant. 

Dr.  Kenealy,  for  the  plaintiff. 

Bealey,  for  the  defendant. 

The  plaintiff,  as  stated,  is  a  widow,  with  one  child,  James  Brooker,  aged 
seven  years.  Her  late  husband  has  been  in  the  employ  of  Mr.  Freak,  a  builder, 
of  Caroline  Street,  Brompton.  The  defendant  is  a  job-master,  and  lets  out 
livery  broughams  and  vehicles  on  hire.  On  the  2nd  October  last  the  deceased 
had  been  delivering  a  load  of  sand  at  the  building  in  course  of  construction  by 
his  master  at  the  comer  of  Orosveoor  Square  and  Duke  Street,  had  readjusted 
the  cart,  and  was  removing  the  nose-baga  from  the  horses,  when  a  brougham, 
driven  by  John  Lambert,  came  round  the  comer,  as  the  plaintiff  alleged,  at  a 
furious  rate.  The  deceased  was  knocked  down  and  his  forehead  cut  open.  He 
died  at  the  hospital  on  the  29th  of  the  same  month.  An  inquest  was  held  at 
the  hospital  by  Mr.  Bedford,  the  coroner,  when  Lambert,  the  driver  of  the 
brougham,  made  the  following  statement :  "  He  had  a  Bussian  prince,  who  did 
not  understand  the  English  language,  and  that  he  would  not  allow  him  to  pull 
up.  as  he  waa  in  a  hurry  to  go  to  a  wedding,  which  was  the  cause  of  his  not 
stopping  at  the  time  of  the  accident."  He  added,  "That  the  brougham 
belonged  to  Mr,  Floyd,  the  defendant,  and  that  he  was  driving  it  for  him." 

The  defendant  pleaded  (1),  not  guilty;  (2),  that  the  brougham  did  not 
belong  to  him;  (3),  denial  that  the  plaintiff  was  lawfully  in  the  public  highway. 

On  the  part  of  the  plaintiff,  it  was  proposed  to  put  William  Brooker,  brother 
of  the  deceased,  into  the  witness-box  to  prove  the  statement  made  by  Lambert 
at  the  inquest,  the  defendant  having  been  proved  to  be  present,  and  to  have 

heard  it. 

Byles,  J.  held  that  such  evidence  was  inadmissible,  it  not  being  competent 
to  Lambert,  though  he  heard  it,  to  offer  a  contradiction  in  a  public  court. 

Besley  called  four  witnesses  for  the  defence. 

The  }^x^y  foimd  a  verdict  for  the  plaintiff,  damages  001. ;  40Z.  for  the  widow^ 
and  201.  for  the  son. 


Lords  Justiobs,  Feb.  22,  1866. 

Re  THOMPSON  (a  Solicitor). 

14  L.  T.  6:  reversing,  [1866]  E.  E.  A.  3268;  13  L.  T.  746  (V.C.). 

SolicitoT  and  client — Mortgage  as  security  for  costs — Taxation  on  summons 
— Waiver  of  objection. 

SoLiciTOR.^ — Property  wot  mortgaged  by  a  client  to  his  solicitor  as  security 
for  costs  incurred  and  to  be  incurred.  The  client  became  banfcrupi,  and  hta 
assignee  applied  by  summons  to  set  aside  the  mortgage,  and  to  have  all  the 
bills  taxed: 

Wood,  V.C.,  refused  the  application,  on  the  ground  that  a  solicitor  might 
arrange  with  his  client  to  accept  a  stated  sum  for  costs,  and  so  avoid  the 
expense  of  taxation;  hut  a  letter  being  produced,  which  was  read  as  a  waiver 
of  any  objection  to  a  taxation,  it  was,  on  appeal, — ^Held,  that  that  order  must  be 
discharged,  and  general  taxation  directed. 

Per  Knight  Bruce,  L.J.— Semble  that,  hut  for  the  waiver,  there  would 
have  been  no  right  in  the  client  to  procure  taxation,  except  upon  a  bill  filed. 

This  vras  an  appeal  against  a  decision  of  Wood,  V.C.,  who  had  refused, 
with  costs,  an  application  by  the  assignee  in  bankruptoy  of  a  person  named 
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Moon  for  the  taxation  of  the  bills  of  costs  of  Mr.  William  Yates  Thompson, 
who  had  acted  as  solicitor  for  the  banJirupt,  under  circumstances  which 
sufficiently  appear  in  18  L.  T.  Bep.  N.S.  746. 

Souihgate,  Q.C.,  and  Busk  were  for  the  appeal. 

Speed,  on  behalf  of  Mr.  Thompson,  supported  his  Honour's  order,  insisting 
that  where  there  was  a  settled  account  there  was  no  jurisdiction  upon  summons 
to  have  the  bill  taxed,  but  that  a  suit  was  necessary.  Where  the  application 
was  by  petition,  that  had  been  frequently  decided : 

Barwell  v.  Brooks,  Re  Caitlin,  8  Beav.  121;  Re  Whitcombe,  8  Beav.  140; 
SayeT  v.  Wagataffe,  5  Beav.  415; 

and  the  reason  would  apply  a  fortiori  to  proceeding  by  summons. 

In  the  course  of  the  ai^ument  a  letter,  dated  20th  May,  1865,  written  by 
Mr.  Thompson  to  the  solicitor  of  the  assignee,  was  relied  on  as  showing  a 

submission  on  Mr.  Thompson's  part  to  taxation.    It  was  in  these  terms  : 

"  Herewith  you  will  receive  my  bills  of  costs,  and  I  beg  at  the  same  time 
to  intimate  to  you  that  their  delivery  to  you  on  behalf  of  the  assignee  is  not 
done  as  any  admission  of  the  assignee's  right  to  them,  and  that  it  is  to  be 
strictly  without  prejudice  to  any  of  my  rights.  I  have  no  objection  to  having 
the  bills  taxed,  and  shall  be  prepared  to  meet  you  before  the  taxing  master 
at  any  time  you  may  think  fit,  as  I  am  advised  that  I  am  entitled  to  hold  the 
mortgage  as  security  for  what  was  justly  due  to  me  at  its  date>  and  to  apply 
the  moneys  paid,  in  pursuance  of  my  agreement  with  the  bankrupt*  in 
satisfaction  of  the  subsequent  outlay  and  costs;  and  that  I  insist  upon  my 
right  to  do  so  without  prejudice. — Yours,  &c. 

"  W.  Y.  Thompson. 

"  To  J.  H.  Taylor,  Esq." 

The  answer  to  this  letter,  on  the  part  of  the  assignee,  was  in  effect  an 
expression  of  regret  that  Mr.  Thompson  had  not  made  any  offer. 

Souihgate,  Q.C.,  having  replied, 

Lord  Justice  Knight  Bruce  said  that  the  terms  of  the  letter,  dated  the 
20th  May,  1865,  were  certainly  doubtful;  but,  taking  the  latter  part  of  it 
together  with  the  former,  he  was  of  opinion  that  the  true  construction  was, 
that  the  letter  amounted  to  a  waiver  of  any  objection  to  a  taxation  of  the 
costs;  that  it  amounted  in  effect  to  a  submission  to  have  them  taxed.  It  had 
been  said  that  there  was  a  subsequent  letter,  retracting  or  dissenting  from  that 
submission,  or  agreement,  or  arrangement;  but  that  further  letter  was  not  in 
evidence,  and  therefore  the  case  must  rest  upon  the  letter  of  the  20th  May, 
1865.  But  for  the  waiver  which  it  contained  of  the  objection  to  have  the  bill 
taxed,  he  should  have  been  greatly  inclined  to  think  that  there  would  have 
been  no  right  to  a  taxation,  or  to  have  the  account  taken,  upon  petition,  but 
that  a  bill  must  be  filed ;  but,  with  the  view  he  had  taken  of  the  effect  of  the 
letter  of  May  last,  it  was  unnecessary  for  him  to  consider  that  question. 
With  deference,  therefore,  to  the  Vice  Chancellor,  and  admitting  that  the  case 
■was  one  of  considerable  difficulty,  he  was  of  opinion  that  there  must  be  a 
taxation,  and  that  that  taxation  must  be  general,  as  sought  by  the  applicant. 

Lord  Justice  Turner  said  that  he  quite  agreed  with  his  learned  brother. 
From  what  he  had  heard  of  the  further  letter,  it  did  not  appear  to  vary  the 
effect  of  the  letter  of  the  20th  May,  1865.  He  thought  that  that  letter  had 
properly  this  meaning:  "  That  you  and  the  assignee,  your  client,  have  no  right 
whatever  to  quarrel  with  these  bills;  but  at  the  same  time  I  have  no  objection 
to  your  having  them  taxed,  because  I  am  satisfied  of  my  right  to  hold  the 
security  in  question  for  the  whole  amount  which  is  due  to  me."  That  was 
equivalent  to  a  consent  to  have  the  bills  taxed.  The  other  points  of  the  case, 
therefore,  did  not  arise,  and  it  was  not  necessary  to  express  any  opinion  upon 
them.  The  order  of  the  learned  Vice  Chancellor  would  be  ^schai^ed,  and 
there  must  be  substituted  for  it  an  order  for  the  taxation  of  the  bills. 
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Stuart,  V.C,  Feb.  9,  1866. 
PBANKEBD  v.  BAEEB. 
14  L.  T.  11. 

Will — Consiruction — Rents  and  profita — Special  case. 

Will.— Gift  "  to  A.  and  B.  equally  for  life,  and  after  their  death  in  trust 
for,  and  to  the  use  of  all  and  every,  the  child  or  children  of  A.  and  B.,  both  or 
either  of  them,  if  more  than  one,  share  and  share  alike,  and  until  the  youngest 
should  attain  twenty-one  " : — Held,  on  the  death  of  A.  that  his  children  living  at 

his  death  were  entitled  in  equal  shares  to  his  moiety  of  the  rents  and  profits 
until  the  youngest  of  the  children  of  A.  and  B.  had  attained  twenty-one. 

This  was  a  special  case  for  the  opinion  of  the  court  under  the  following 
circumstances : 

John  Somers  by  his  will,  dated  the  25th  June,  1847,  after  various  other 
dispositions  of  part  of  his  property,  gave  to  his  trustees  certain  real  estate  in 
trust  for  the  use  of  the  child  or  children  of  hts  eon  James,  and  in  default  of  issue 
to  the  use  of  his  son  John  and  daughter  Susan  Baker  equally  for  life,  and  after 
their  decease  in  trust  for,  and  to  ti^e  use  of  all  and  every  the  child  or  children 
of  John  and  Susan,  both  or  either  of  them,  if  more  than  one  share  and  share 
alike,  and  until  the  youngest  should  attain  twenty-one,  being  a  son,  or 
twenty-one  or  marrying,  being  a  daughter,  and  when  the  said  event  should 
happen  upon  trust  to  sell  and  divide  the  proceeds  (less  expenses)  between 
all  and  every  child  and  children  of  John  and  Susan  who  should  then  be  living, 
or  have  died  leaving  lawful  issue  then  Hving,  share  and  share  ahke,  if  only  one, 
to  one  such  child,  and  on  failure  of  all  issue,  then  to  the  heirs  of  his  son  James. 

The  testator  died  on  the  13th  September,  1848,  and  his  son  James,  without 
issue,  in  1860.  John  died  in  1863,  leaving  two  daughters  and  several  infant 
grandchildren,  the  issue  of  a  deceased  daughter,  surviving  him. 

Susan  Baker,  who  had  several  children,  was  still  living,  and  the  question 
was  whether  she  was  entitled  to  the  whole  or  a  moiety  of  the  rents  and  profits 
of  the  testator's  estate. 

Osier,  for  Susan  Baker,  contended  that  she  was  entitled  to  the  whole  of 
the  rents  and  profits  for  life.  There  was  no  gift  over  until  after  the  death  of 
both  Susan  and  John,  and  the  words  in  the  will  implied  a  life-interest  in  the 
whole  of  the  estate  of  the  survivor.    They  cited 

Malcolm  v.  Martin,  8  Bro.  C.  C.  60.  Begley  v.  Cook,  3  Drew.  662. 
Pearce  t.  Edmeades,  3  Y.  &  G.  Ex.  246. 

Graham  Hastings,  tor  the  daughters  and  grandchildren  of  John,  claimed  a 
moiety  of  the  rents  and  profits. 

Swanston  for  trustees. 

The  Vice  Chancellor. — In  cases  of  this  description  the  court  must  be 
guided  by  the  will  itself,  and  authority  can  afford  very  little  assistance.  The 
gift  is  to  **  John  and  Susan  equally  for  life,  and  after  their  decease  in  trust  for, 
and  to  the  use  of,  all  and  every  the  child  or  children  of  John  and  Susan,  both 
or  either,  if  more  than  one  share  and  share  alike,  and  until  the  youngest  should 
attain  twenty-one,"  To  my  mind  the  "  children  of  both  or  either  of  them  " 
implies  the  children  of  each,  and  in  accordance  with  that  construction  there 
must  be  a  declaration  that  on  the  death  of  John  such  of  his  children  who 
were  living  at  his  death  are  entitled  in  equal  shares  to  his  moiety  of  the  rents 
and  profits  until  the  youngest  of  the  children  of  John  and  Susan  shall  attain 
twenty-one.  The  costs  of  all  parties,  as  between  sf^icitor  and  client,  must  be 
paid  by  the  trustees  out  of  the  rents  and  profits. 
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Stuart,  V.C.,  Feb.  10,  12,  18,  1866. 

FERGUSON  V.  WILSON. 

14  L.  T.  12:  affirmed,  15  L.  T.  230;  L.  R.  2  Oh.  77;  15  W.  R.  80;  12  Jur.  N.S. 
912  (L.  JJ.):  on  point  as  to  evidence  see,  [1867]  E.  R.  A.  74;  36  L.  J.  Ch. 

67  (L.  JJ.). 

Company  —  Resolution  —  Loan  —  Form  of  payment  —  Option  of  lender  — 
Acquiescence — Coats . 

Company.  Payment. — Where  it  was  optional  with  the  plaintiff  to  receive 
payment  for  an  advance  to  the  defendants,  a  company,  either  in  shares  or 
money,  and  a  cheque  was  sent  to  him  by  the  company's  secretary  in  payment 
theTGof,  ivhich,  after  keeping  two  days,  he  returned,  requesting  to  be  paid  in 
shares;  but,  in  the  interim,  attended  a  meeting  of  the  company,  ichere  his 
conduct  led  to  the  inference  that  he  accepted  the  cheque: — Held,  that  such 
conduct  amounted  to  an  acquiescence  in  the  payment,  and  debarred  him  from 
all  further  claim  to  the  shares. 

This  suit  was  instituted  against  the  Washoe  United  Consolidated  Gold  and 
Silver  Mining  Company  (Limited)  and  its  directors,  for  the  purpose  of  obtaining 
a  declaration  that  the  plaintiff,  George  Feirguson,  was  entitled  to  certain  shares 
in  the  company. 

The  facts  were  as  follows : — 

The  company  was  registered  on  the  17th  June,  1864,  and  two  days 
previously,  viz.,  on  the  15th  June,  at  a  meeting  of  its  directors,  of  whom  the 
plaintiff  was  one,  a  resolution  was  passed  in  these  terms :  That  if  any  one 
should  make  an  advance  for  two  months  for  the  purposes  of  the  company,  such 
advance  should  at  any  time  after  the  expiration  of  two  mouths  from  the  period 
of  the  loan  be  repaid  upon  the  application  of  the  lender,  with  interest  at 
6  per  cent. ;  and  it  was  further  resolved  that  the  lender  should  have  the  option 
at  any  time  while  the  amount  remained  unpaid  of  accepting  paid-up  shares  in 
the  company,  or  partly  paid-up  shares  to  the  amount,  or  for  such  amount  as 
the  lender  might  desire,  or  of  accepting  a  deposit  receipt  of  11.  per  share  on 
500  shares,  or  any  portion  thereof,  at  the  lender's  discretion. 

On  the  17th  June,  1864,  after  the  registration,  the  plaintiff  advanced 
5001.  for  the  purposes  of  the  company  upon  the  terms  of  the  above  resolution, 
and  upon  the  1st  July,  1864,  he  made  a  further  advance  of  2001. 

On  the  4th  October  a  call  of  II.  per  share  was  made,  and  at  a  meeting  of 
the  directors  on  the  same  day  it  was  resolved  that  the  advances  which  had 
been  made  to  the  company  in  June  and  July  should  be  repaid  as  required, 
and  that  cheques  for  the  same  should  be  given  on  application. 

In  pursuance  of  this  resolution  the  plaintiff,  on  the  11th  November,  1864, 
received  from  the  company's  secretary  a  cheque  for  204L  68.  2d.  and  scrip  for 
lOOL  fully  paid-up  shares  by  way  of  repayment  for  his  loan;  and  on  the  same 
day  he  returned  to  the  secretary  both  the  cheque  and  the  scrip  as  having  been 
sent  without  authority. 

The  secretary  thereupon,  on  the  15th  November,  sent  the  plaintiff  a 
cheque  for  the  fidl  amount  due  to  him.  This  cheque  the  plamtiff  kept  until 
the  17th  November,  when  he  returned  it,  requesting  at  the  same  time  an 
allotment  of  700  shares  upon  which  a  deposit  of  iT.  per  share  was  to  be 
considered  as  paid.  The  company,  however,  refused  to  comply  with  his 
request  until  they  had  first  taken  counsel's  opinion  as  to  the  construction  of 
the  resolution  of  the  15th  June,  and  subsequently,  on  such  opinion  being  taken 
and  proving  adverse  to  the  plaintiff's  claim,  the  company  declined  altogether 
to  accede  to  his  demand. 

It  appeared  that  on  the  16th  November,  the  day  before  the  last-mentioned 
cheque  was  returned,  the  plaintiff  at  a  general  meetmg  of  the  shareholderG 
proposed  a  resolution  that  the  unallotted  shares  in  the  company  should  not  be 
disposed  of  without  the  consent  of  the  shareholders.   To  this  resolution  an. 
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amendment  was  moved  and  carried  to  the  effect  that  the  imallotted  shares 
should  be  offered  to  the  shareholders  pro  raid  according  to  their  holdings. 

In  accordance  with  the  above  amendment  fiftj  shares,  conditional  with  his 
paying  21.  per  share  on  an  appointed  day,  were  offered  to  the  plaintiff  on  the 
7th  December,  and  on  the  same  day  a  cheque  for  the  amount  of  his  advances 
was  again  sent  to  him  by  the  secretary. 

In  December.  1864,  the  plaintiff  ceased  to  be  a  director  of  the  company. 

The  bill  prayed  that  it  might  be  declared  that  the  plaintiff,  under  the 
resolution  of  15th  June,  1864,  was  entitled  to  700  shares,  upon  each  of  which 
li.  had  been  paid,  or  to  500  shares  and  200  shares,  upon  each  of  which  II. 
and  21.  had  respectively  been  paid,  and  that  the  directors  might  be  ordered  to 
allot  such  shares  to  the  plaintiff,  or  otherwise  to  pay  him  damages  for  the 
default. 

Malina,  Q.C.,  and  E.  K.  Karsldke,  for  the  plaintiff,  contended  that  it  rested 
with  the  plaintiff  to  choose  whether  his  advances  should  be  repaid  in  shares  or 
money,  and  he  had  elected  to  take  shares.  There  had  been  no  legal  tender  of 
the  cheque. 

Bacon,  Q.C.,  and  Elderton  for  the  directors. — The  demand  of  shares  on  the 
part  of  the  plaintiff  was  a  mere  afterthought.  He  had  kept  the  cheque  by  him 
without  objecting  at  the  time  of  its  receipt,  and  had  waived  any  right  to 
election  by  so  doing.  The  directors  had  acted  throughout  with  perfect  fairness, 
and  had  only  resisted  the  plaintiff's  claim  on  discovering  that  they  would  not 
be  authorised  in  acceding  to  it. 

Greene,  Q.C.,  and  W.  C.  Harvey,  for  the  company,  submitted  that  the 
terms  of  the  resolution  of  the  15th  June  were  not  binding  upon  the  company. 
There  could  be  no  borrowing  except  under  the  company's  seal,  and  the  plaintiff 
might  consider  himself  fortunate  in  getting  his  money  returned,  with  interest. 
The  plaintiff's  conduct  at  the  meeting  of  the  16th  November,  and  his 
concurrence  in  the  amendment  to  his  own  resolution  then  passed,  entirely 
precluded  his  present  claim. 

Moling,  Q.C.,  in  reply. — The  right  of  option  was  with  the  plaintiff,  and  he 
was  entitled,  on  the  receipt  of  the  cheque,  to  a  reasonable  amount  of  time 
before  making  his  choice.  This  was  necessary,  in  order  that  he  might  elect 
with  a  full  knowledge  of  the  value  of  the  shares.  There  was  no  proof  that  he 
had  received  the  cheque  before  the  meeting  of  the  16th  November. 

The  Vice  Chancfxlor,  after  reviewing  the  facts  of  the  case,  said: — I  am 
of  opinion  that  the  plaintiff  has  precluded  himself  from  sustaining  his  present 
claim  by  the  manner  in  which  he  acted  during  the  time  which  intervened 
between  the  receipt  and  return  of  the  cheque  sent  to  him  by  the  company's 
secretary.  In  the  interval  he  attended  a  general  meeting  of  the  shareholders, 
and  on  that  occasion  not  only  refrained  from  asserting  his  right  to  the  shares, 
but  acquiesced  in  a  resolution  which  proceeded  on  the  footing  of  the  debt  due 
to  him  having  been  paid.  I  consider  that  the  plaintiff,  when  he  received  the 
cheque  on  the  15th  November,  was  entitled  to  an  option ;  and  I  have  dealt 
with  the  case  upon  the  ground  that,  having  that  option,  he  did  not  exercise  it 
until,  by  his  conduct  at  the  meeting  of  the  16th  November,  he  had  given  the 
company  every  reason  to  believe  that  be  concurred  in  the  payment  which  had 
been  made  to  him  by  the  cheque.    The  bill  must  be  dismissed  with  costs. 
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Stuart,  V.C,  Feb.  16,  1866. 

Be  THE  VALE  OF  NEATH  RAILWAY  ACT  1863. 
JERSEY  V.  JERSEY. 

14  L.  T.  18. 

Practice — Fund  in  court — Petitioner'*  title — Affidavit — Qeneral  Order  84. 

Compulsory  Purchase. — The  Court  will  order  a  fund  in  Court  to  be  paid 
to  several  petitioners  on  an  affidavit  by  one  of  them  sufficiently  verifying  the 
title  of  all  of  the  petitioners  to  such  fund. 

This  was  a  petition  by  the  Buke  of  Richmond  and  three  other  petitioners, 
asking  for  payment  of  a  sum  of  12,0001.,  which  had  been  paid  into  court  as  the 
purchase-money  for  certain  lands  by  the  Neath  Railway  Company. 

The  petitioners  were  the  trustees  of  the  money  in  question,  and  the 
affidavit  verifying  their  title  was  made  by  one  of  them  only. 

Kekewich,  for  the  petitioners,  asked  that  it  might  appear  in  the  order 
that  the  court  was  satisfied  with  the  affidavit  of  the  one  petitioner,  otherwise 
there  might  be  some  difficulty  in  the  registrar's  office  as  to  the  other  petiti<merB 

not  having  made  one.    He  referred  to 

Morgan's  Oh.  Acts  and  Orders,  3rd  edit.,  p.  525. 

The  Vice  Chancellor. — I  consider  that  the  affidavit  is  sufficient,  and  the 
order  may  be  drawn  up  to  that  effect. 


Wood,  V.C,  Jan.  13,  1866. 

Be  THE  COMPANIES  ACT  1862,  AND  THE  DONCASTER  PERMANENT 
BENEFIT  BUILDING  AND  INVESTMENT  SOCIETY. 

14  L.  T.  13. 

Winding-up — Withdrawal  of  shaTcholders  from  a  building  society — Rate  of 
interest. 

Building  Society. — Where  by  the  rules  of  a  benefit  building  society  it 
was  provided  that  shareholders  might  withdraw  on  giving  one  month's  notice 

of  their  intention  so  to  do,  and  should  be  entitled  to  receive  back  the 
subscriptions  paid,  with  interest  thereon  at  the  rate  of  5  per  cent,  per  annum: 
— Held,  that  under  a  winding-up  order  of  such  society  those  shareholders  who 
had  duly  given  such  notice  were  entitled  to  compound  interest  on  their 
subscriptions. 

This  was  a  claim  under  an  order  to  wind-up  the  Doncaster  Permanent 
Benefit  Building  and  Investment  Society  adjourned  into  court. 

Seventy-one  of  the  shareholders  of  the  society  had  succeeded  in  getting 
their  names  removed  from  the  list  of  contributories  on  the  ground  that  they 
had  more  than  one  month  prior  to  the  petition  for  winding-up  given  notice  oif 
their  intention  to  withdraw  in  accordance  with  the  17th  rule  of  the  society. 
This  rule  was  headed  "  Shareholders  withdrawing,"  and  provided  that  any 
shareholder  who  should  be  desirous  of  withdrawing  from  the  society  any  share 
or  shares  on  which  an  advance  had  been  made  might  do  so  on  giving  one 
month's  notice  in  writing  to  the  directors  at  any  monthly  meeting  of  the 
society,  and  such  shareholder  should  receive  back  the  subscriptions  then  paid, 
with  interest  thereon  at  the  rate  of  5  per  cent,  per  annum,  as  shown  by 
Jones's  tables  (being  compound  interest),  but  all  fines  incurred  previously  to 
such  application  should  be  deducted  therefrom. 

If  more  than  one  shareholder  should  give  notice  to  withdraw  at  one  time. 
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the;  should  be  paid  in  rotation  according^  to  priority  of  notice,  but  widowB  and 
children  of  deceased  shareholders  should  always  have  priority. 

The  date  of  the  winding-up  order  was  the  11th  March,  1868. 

The  official  liquidator  objected  to  the  payment  of  any  interest  at  all,  or 
of  anything  beyond  simple  interest  at  most. 

It  was  arranffed  that  the  decision  of  the  Vice  Chancellor  should  be  taken 
on  the  claim  of  a  Mr.  W.  C.  Clark. 

W.  A.  Clark  appeared  for  the  withdrawing  shareholder,  and  contended  that 
he  was  entitled  to  interest  at  the  rate  prescribed  by  the  rule  as  given  above, 
being  compound  interest  from  the  13th  March,  18(0. 

Wickens,  for  the  official  liqmdator,  argued  that  a  withdrawing  shareholder 
must  be  considered  in  the  light  of  an  outgoing  partner,  or  as  a  member  of  a 
dissolved  partnership,  and  was  not,  as  such,  entitled  to  interest.  But,  even 
if  he  were  a  creditor,  inasmuch  as  the  partnership  was  dissolved,  and  the 
contract  bad  come  to  an  end,  simple  interest  at  5  per  cent,  could  only  be 
aUowed. 

The  Vice  Chancellor  said,  that  the  contention  of  the  official  liquidator 
eould  not  be  supported,  and  would  be  contrary  to  the  whole  scheme  of  the 
contract  as  defined  by  the  rules  of  the  society.  The  provision  respecting 
repayment  of  subscriptions  with  compoimd  interest  was  perfectly  legal.  There 
VBs  another  clause  in  the  contract,  providing  that  if  more  than  one  shareholder 
had  given  notice  to  withdraw,  they  were  to  be  paid  in  rotation  according  to 
priority  oi  notice,  but  widows  and  children  of  deceased  shareholders  were 
always  to  have  priority.  Nothing  could  be  clearer  than  these  provisions.  The 
order,  therefore,  would  be,  that  the  claim  for  interest  shoidd  be  allowed, 
ie.,  for  interest  at  5  per  cent.,  with  annual  rests.  The  claimant  to  be  at  liberty 
to  add  the  amount  of  bis  costs  to  the  debt. 

Order  accordingly. 


Wood,  V.C.,  Jan.  18,  1866. 
BEBNDSTON  v.  CHURCHILL. 
14  L.  T.  14. 
Praeiice — Coeta — Dismissal  of  parUea. 

This  was  a  motion  ex  parte  on  behalf  of  the  plaintiff  to  dismiss  three  of 
the  defendants  (trustees),  with  their  costs,  without  prejudice  to  the  question 
by  whom,  or  out  of  what  fund,  such  costs  ^ould  eventually  be  paid. 

Kay,  in  support  of  the  motion,  said  that  the  addition  of  the  qualification 
&s  to  the  ultimate  payment  of  the  costs  prevented  the  order  being  drawn  up 
as  a  matter-of-course  order. 

The  Vice  Chancellor  made  the  order. 
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[IK  THE  COURT  OF  EXCHEQUER.  J 

Feb.  8.  1866. 

BRYANT  V.  RICHARDSON. 

14  L.  T.  25;  14- W.  R.  401;  12  Jur.  N.S.  300. 

Followed,  Ryder  v.  Wombwell,  [1868]  E.  R.  A. ;  37  L.  J.  Ex.  48;  L.  R.  3  Ex. 
90;  17  L.  T.  609;  16  W.  R.  515  (Ex.):  reversed,  [1869]  E.  R.  A.;  38 
L.  J.  Ex.  8;  L.  R.  4  Ex.  32;  19  L.  T.  491;  17  W.  R.  167  (Ex.  Ch.). 

Infancy  —  Plea  of  —  Necessaries  —  Cigars  and  tobacco  —  Province  of  the 
Judge  and  the  jury — Special  circumstances. 

Infant. — Cigars  and  tobacco  cannot,  under  ordinary  circumstances,  and 
in  the  absence  of  evidence  of  any  special  circumstances  rendering  them  neces- 
sary medicinally  or  otherwise,  be  considered  "  necessaries  "  for  an  infant. 

In  such  a  case  the  proper  course  is  for  the  judge  to  withdraw  the  case 
from  the  consideration  of  the  jury;  but  where  there  are  such  special  circum- 
stances it  is  a  mixed  question  of  law  and  fact,  and  must  be  left  to  the  jury 
with  proper  directions. 

The  cases  of  Peters  v.  Fleming,  Brooker  v.  Scott,  Wharton  tj.  Mackenzie, 
and  Harrison  v.  Fane,  approved  and  followed. 

This  was  an  action  by  the  plaintiff,  a  tobacconist  in  Begent  Street,  to 
recover,  in  goods  sold  and  delivered,  the  amount  of  a  bill  for  cigars,  tobacco, 
and  pipes;  to  which  defendant  having  pleaded  infancy,  the  plaintiff  replied 
that  "  the  said  goods  were  necessaries  suitable  to  the  degree,  estate,  fuid 
condition  of  the  defendant  ";  whereupon  issue  was  joined. 

At  the  trial  before  Bramwell,  B.,  at  the  Middlesex  sittings  in  Hilary  Term 
last,  the  following  appeared  to  be  the  fact«  of  the  case : 

The  defendant  is  the  youngest  son  of  Major  Richardson,  a  gentleman  of 
moderate  fortune,  residing  in  Portland  Place.  At  the  time  of  contracting  the 
debt  defendant  was  preparing  for  his  examination  for  a  commission  in  the 
army,  and  was  entirely  dependent  upon  his  father  and  was  \mder  twenty-ooe 
years  of  age,  having  been  bora  on  the  2nd  June,  1844.  His  account  with 
the  plaintiff,  as  appeared  by  the  particulars  delivered,  commenced  on  tiie 
13th  July,  1864,  and  between  that  date  and  the  2nd  February,  1865,  which 
was  the  date  of  the  last  supply  of  goods,  cigars,  tobacco,  and  pipes  had  been 
furnished  by  plaintilT  to  the  defendant  to  the  amount  in  value  of  441.  148. 

In  the  same  month  of  July,  1864,  a  box  of  100  cigars  at  21.  10s,  was 
delivered  by  the  plaintiff  for  the  defendant  at  his  father's  house,  and  coming 
to  the  latter's  hands,  who  it  seemed  had  a  great  aversion  to  smoking,  was 
immediately  sent  back  by  him  to  the  plaintiff's  shop,  with  a  message  that 
he  would  not  permit  goods  of  any  description  to  be  received  in  bis  house 
for  his  son  on  credit,  and  that  if  plaintiff  supplied  defendant  with  cigars  or 
aught  else  on  credit,  he  would  never  be  paid,  and  he  forbade  plaintiff  to  send 
anything  more  to  his  house.  Thereupon  the  plaintiff's  manager  wrote  to 
defendant  informing  him  of  what  had  taken  place,  and  declining  to  supply 
any  further  goods,  and  requiring  payment  for  those  already  furnished,  to 
which,  on  the  30th  August,  1864,  the  defendant  wrote  in  reply,  complaining 
of  his  father's  "  unwarranted  interference,"  and  saying  that  if  the  plaintiff 
declined  trusting  him  with  any  more  goods  and  would  send  his  account,  he 
(defendant)  would  settle  it,  but  that  if  plaintiff  would  continue  to  supply  him 
he  pledged  himself  only  to  order  "  such  goods  as  were  necessities,  according 
to  his  station,  and  would  pay  him  as  soon  as  he  came  of  age;  "  and  he  added 
in  a  postscript  that  he  had  "  passed  79  in  his  examination  for  a  commission." 


Digitized  by 


EJUL 


BRYANT  V.  RICHARDSON. 


3289 


The  plaintifF  appeared  to  have  been  satisfied  with  that  letter,  for  he  continued 
to  supply  goods  to  the  defendant,  which  were  thereafter  sent  to  defendant, 
by  his  direction,  at  an  address  in  Brighton.  In  September,  1864,  defendant 
obtained  a  commission  as  ensign  in  the  7th  FusiUers,  and  is  now  with  his 
regiment  in  India.  It  appeared  that  the  defendant  up  to  the  time  of  obtaining 
his  commission  was  entirely  dependent  upon  his  father  for  support,  who 
supplied  him  with  all  necessaries  and  made  him  a  yearly  allowance  for  pocket- 
money  and  pei^onal  expenses.  That  the  father  disapproved  of  smoking 
generally,  and  never  allowed  his  son  to  smoke  in  his  house,  and  never  saw 
him  smoking.  The  defendant  had  attained  his  majority  before  the  action  was 
brought,  but  had  no  means  whatever  beyond  his  ensign's  pay  and  such 
allowance  as  his  father  thought  proper  to  make  him,  and  so  he  placed  himself, 
of  necessity,  in  the  hands  of  his  father,  by  whom  the  action  was  defended. 

The  learned  Baron  left  it  to  the  jury  to  say  whether,  looking  at  all  the 
circumstances  of  the  case,  the  goods  in  question  were  necessaries  such  as 
are  requisite  for  a  young  man  under  age  in  the  defendant's  position  in  life, 
telling  them  that  they  were  not  bound  to  accept  or  reject  the  plaintiff's  claim 
as  a  whole,  they  might  take  the  bill  in  their  hands,  and  reject  some  and  allow 
other  portions  of  it.  The  jury  found  a  verdict  for  plaintiff  for  20!.,  and  the 
learned  Judge  gave  leave  to  defendant  to  move  to  set  it  aside  on  the  ground 
that  there  was  no  evidence  to  go  to  the  jury.  Accordingly  in  the  same  term 
H.  T.  Cole,  for  defendant,  obtained  a  rule  to  set  aside  the  verdict,  and  for 
a  new  trial  on  the  ground — first,  that  the  verdict  was  against  evidence ;  and 
secondly,  on  the  ground  of  misdirection  in  this,  that  the  learned  judge  oiight 
to  have  told  the  jury  that  the  goods  supplied  to  the  defendant  were  not 
necessaries,  and  against  that  rule. 

Willoughby,  for  plaintiff,  now  shewed  cause. — There  were  three  points. 
First,  that  cigars  were  necessaries  within  the  principle  and  meaning  of  the 
decided  cases.  Secondly,  that  it  was  a  question  for  the  jury  and  not  for 
the  court.  Thirdly,  that  there  was  sufficient  evidence  to  justify  the  verdict. 
In  Smith  on  Contracts,  3rd  edit,  by  Malcolm,  p.  260,  the  rule  was  thus  stated : 
*'  It  is  well  established  by  the  decisions  that,  under  the  denomination  neces- 
9iries,  fall  not  only  the  food,  clothes,  and  lodging  necessary  to  the  actual 
support  of  life  but,  likewise,  means  of  education  suitable  to  the  infant's  degree, 
and  all  those  accommodations,  conveniences,  and  matters  of  taste  which  the 
usages  of  society  for  the  time  being  render  proper  and  conformable  to  a  person 
in  the  rank  of  life  in  which  the  infant  moves.  The  question  what  is,  in  the 
legal  sense  of  the  word,  necessaTy  is,  in  each  case,  to  be  decided  by  a  jury; 
but  these  are  the  principles  by  which  the  judge  ought  to  direct  the  jury  that 
their  decision  should  in  each  case  be  guided."  Peters  v.  Fleming  (6  M.  &  W. 
42;  9  L.  J.  (n.s.)  81,  Ex.),  was  s  leading  case,  and  there  Parke,  B.,  laid 
down  what  was  the  true  rule  in  the  matter.  It  was  on  defendant  to  show 
that  cigars  were  not  necessaries  for  a  young  man  in  defendant's  position,  an 
officer  in  the  army  and  twenty  years  of  age.  [Channell,  B. — Is  that  ao? 
It  is  rather  for  the  plaintiff  to  show  that  they  are  necessaries  for  such  a 
person.]  Wine  has  been  held  to  be  a  necessary,  and  why  not  cigars?  Smoking 
was  now  a  general  habit  in  all  ranks  of  life,  and  more  particularly  in  the  army. 
But,  secondly,  it  was  for  the  jury  and  not  for  the  court.  In  Bnrghart  v. 
Angertein  (6  C.  &  P.  690),  Alderson,  B.,  left  it  to  the  jury  to  say  whether 
the  goods  supplied  were  suitable  to  the  defendant's  condition  in  life.  So  a 
gold  latch-key  has  been  left  to  the  jury,  and  found  necessary  for  an  officer 
in  the  guards.  In  Com,  Dig.  "  Enfant  "  B.  5,  where  the  cases  were  collected, 
it  was  said  the  question  of  what  was  necessary  was  to  be  left  to  the  jury. 
To  the  same  effect  also  was  4  Bac.  Abr.  355;  "  Infancy  "I.    He  cited  also — ■ 

ChaHeTS  v.  Bayntun,  7  C.  &  P.  52.  Steedman  v.  Rose,  1  Car.  &  M.  432; 
and  the  note  to  Manby  v.  Scott,  1  Sm.  L.C.  394. 

In  all  the  cases  it  had  been  left  to  the  jury.    [Martin,  B.,  refers  to  Wharton 
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V.  Mackenzie,  and  Crippa  v.  Hill  {5  Q.B.  606;  13  L.  J.  (n.s.)  180  Q.B.), 
and  the  judgment  of  Coleridge,  J.,  pointing  out  the  distinction  between  the 
province  of  the  judge  and  the  jury  in  such  cases.  Pioott,  B.,  refers  to 
Harriaon  v.  Fane  (1  M.  ft  0.  660),  and  the  judgment  of  Tinded,  C.J.]  As  to 
the  jury  finding  a  verdict  for  part  only,  see  per  Lord  Denman,  C.J.,  in — 

Tapley  v.  Wainwrighi,  5  B.  &  Ad.  899. 

H.  T.  Cole  contra,  for  defendant,  was  not  called  on  to  support  his  rule. 

Pollock,  C.B. — We  are  all  of  opinion  that  there  ought  to  be  a  new  trial 
in  this  case.  For  myself  I  am  rather  inclined  to  agree  wi<^  my  brother  Martin, 
that  the  matter  might  well  have  been  withdrawn  from  the  consideration  of 
the  jury  altogether,  and  that  too  according  to  the  authority  cited  by 
Mr.  Willoughby  himself  from  Comyn's  Digest,  where  rio  doubt  it  is  said 
that  the  question  must  be  left  to  the  jury ;  but  this  qualification  is  added, 
namely,  "  unless  it  clearly  appear  that  the  articles  furnished  are  not  neces- 
saries." It  is  not  needful  now  to  discuss  the  merits  of  the  case,  as  there 
will  be  a  new  trial.  It  is  sufficient  to  say  that  none  of  the  eases  which  have 
been  mentioned  show  tobacco  to  be  a  necessary  for  a  young  man  under  ordinary 
circumstances,  and  there  is  an  entire  absence  in  the  present  case  of  any  special 
circumstances  which  could  bring  it  within  that  category.  The  case  oug^t 
to  be  re-considered,  and  it  seems  that  the  learned  Judge  before  whom  it  was 
tried  is  himself  of  that  opinion.  The  rule  therefore  for  a  new  trial  will  be 
made  absolute. 

Martih,  B. — My  brother  Bramwell  has  expressly  directed  me  to  say  that 
he  is  of  opinion  that  he  ought  to  have  stopped  this  case,  and  that  there  was 
no  evidence  to  go  to  the  jury,  and  I  must  say  that  I  think  his  opinion  is 
quite  right.  I  have  three  autitiorities  now  before  me  in  which  the  law  on  the 
matter  is,  in  my  judgment,  correctly  stated.  In  Petera  v.  Fleming  (6  M.  &  W. 
42;  9  L.  J.  (n.s.)  81  Ex.),  which  was  an  action  by  a  jeweller  to  recover  the 
price  of  two  breast-pins  and  a  gold  watch-chain,  furnished  to  the  defendant, 
an  undergraduate  at  the  University,  of  eighteen  or  nineteen  years  old, 
Parke,  B.,  says:  "  It  is  perfectly  clear  that  from  the  earliest  time  down  to 
the  present  the  word  necesaariea  was  not  confined  in  its  strict  sense  to  such 
articles  as  were  necessary  to  the  support  of  life,  but  extended  to  articles  fit 
to  maintain  the  particular  person  in  the  state,  station,  and  degree  of  life  in 
which  he  is,  and  therefore  we  must  take  the  word  *  neceesarieB  '  in  its 
unqualified  sense,  but  with  the  qualification  above  pointed  out;  "  and  he 
adda:  "The  true  rule  I  take  to  be,  that  all  such  articles  as  are  purely 
ornamental  are  not  necessary,  and  are  to  be  rejected,  because  they  cannot 
be  requisite  for  any  one,  and  for  such  matters,  therefore,  an  infant  cannot 
be  made  responsible."  No  doubt  that  is  correct.  A  coat  of  superfine  broad- 
cloth may  be  a  necessary  for  the  son  of  a  nobleman,  although  it  is  impossible 
not  to  say  that  the  coarser  material  of  a  ploughman's  coat  would  be  sufBcient 
to  keep  a  nobleman's  body  warm.  The  same  view  of  the  matter  is  distinct^ 
held  also  in  Brooker  v.  Scott  (11  M.  ft  W.  67),  in  which  case  the  judgment 
of  Parke,  B.,  in  Peters  v.  Fleming  having  been  cited  by  the  plaintiff's  coumel 
as  an  authority  for  holding  confectionery  to  be  necessary  for  a  youth  at 
college,  Alderson,  B.,  distinctly  points  out  that  that  judgment  "is  to  be 
understood  with  a  qualification  that  the  articles  must  be  useful;  but,"  he 
adds,  "  these  are  articles  merely  useless  and  luxurious;  "  and  the  Court  there 
acted  upon  that  view,  and  gave  judgment  for  the  defendant,  without  hearing 
my  brother  Byles  for  him;  Lord  Abinger,  C.B.,  saying:  "The  question  is, 
whether  "  on  the  face  of  this  biU,  we  see  any  articles  that  we  think  should 
have  been  considered  by  the  jury  under  all  the  (nrcumstanees  of  the  case  as 
necessaries;  and  we  think  there  are  none."  But  it  does  not  rest  on  these 
cases  alone.  In  Wharton  v.  Mackenzie  and  Crippa  v.  Hill  (5  Q.B.  606; 
13  L.  J.  (n.s.)  130  Q.B.),  Coleridge,  J.,  points  out  the  distinction  between 
the  province  of  the  judge  and  of  the  jury  in  such  cases,  and  correctly  defines 


Digitized  by 


ElUL 


HOMFBAT  V.  FOTHSRGILL. 


3291 


the  duty  oi  each.  "  In  some  oaseB,"  he  says,  "  the  questi<m  must  be  for 
the  judge.   Suppose  the  son  of  the  richest  man  m  the  Icingdom  to  have  been 

supplied  with  diamonds  and  racehorses,  the  judge  ought  to  tell  the  jury  that 
fiuch  articles  cannot  possibly  be  necessaries.  In  Wharton  v.  Mackenzie  the 
defendant's  illness  was  proved  in  order  to  explain  the  supply  of  some  of  the 
articles.  In  such  a  case  the  question  is  a  mixed  one  of  law  and  fact,  and 
must  go  with  proper  directions  to  the  jury.  Without  any  explanation  the 
court  will  decide  the  question.  ...  It  is  said  we  must  look  at  the  circum- 
stances of  each  defendant.  True;  we  must  do  so.  But  the  articles  supplied 
must  be  necessaries,  and  not  merely  comforts  or  conveniences."  Now,  I  do 
not  think  that  any  one  can  doubt  that  cigars  and  tobacco  are  articles  of  luxury 
and  not  of  utility;  and  there  was  no  evidence  of  any  special  circumstances 
rendering  them  necessary,  medicinally  or  otherwise,  in  the  present  case.  My 
view  of  the  matter  entirely  corresponds  with  the  views  expressed  by  the  courts 
in  the  cases  to  which  I  have  particularly  referred,  and  I  agree  with  the 
Lord  Chief  Baron  that  the  rule  must  be  made  absolute. 

Channell,  B. — ^I  am  entirely  of  the  same  opimon. 

PiooTT,  B. — also  am  of  the  same  opinion.  No  doubt,  if  there  be 
evidence  to  show  that  the  articles  supplied  are  necessaries,  and  to  take  them 
out  of  the  category  of  articles  of  mere  luxury  and  ornament,  then  the  case 
must  be  left  to  the  jury.  But  here,  though  there  may  have  been  some, 
there  was  not  sufficient,  evidence  for  that  purpose.  Now,  as  was  said  by 
Tindal,  C.J.,  in  Harrison  v.  Fane  (ubi  sup),  "  it  is  a  question  of  fact  for 
the  jury,  subject  to  the  control  of  the  court  as  to  the  manner  in  which  the 
jury  have  exerciaed  their  discretion."  If,  therefore,  &e  juiy  have  found  a 
vezdict  on  what  the  court  (dearly  conceives  to  be  insufficient  evidence,  the 
court  wiU,  in  the  words  of  Tindiu,  C.J.,  "  control  "  it;  and  it  seems  to  me 
to  be  much  the  same  thing,  in  the  result,  whether  a  case  is  withdrawn 
altogether  from  the  consideration  of  the  jury,  or  whether  the  verdict,  when 
it  is  founded  on  insufficient  evidence,  be  subsequently  subjected  to  the  control 
of  the  court. 

Rule  absolute  for  a  new  trial. 


Stuabt,  V.C,  Jan.  27,  29,  Feb.  9,  1866. 

HOMFBAT  V.  FOTHEEGILL. 

14  L.  T.  49;  L,  B.  1  Eq.  S67. 

Partnership — Construction  of  deed — Sale  of  shares — Pre-empUon. 

Partnership. — Where  by  articles  of  partnership  it  was  provided  thai 
whenever  any  partner  should  be  desirous  of  seUing  his  shares  in  the  partnership 
property  he  should  give  notice  to  the  other  partners  of  such  his  intention,  and 
on  a  day  fixed  should  offer  such  shares  to  the  other  partners  collectively ;  and 
if  such  partners  should  collectively  decline  to  purchase,  then  the  partner  selling 
should  offer  the  shares  to  the  partners  desirous  of  collectively  purchasing  (if 
any),  and  if  they  should  decline,  then  the  offer  should  be  made  to  the  partners 
individualiy ;  and  the  defendant,  a  partner,  gave  notice  to  all  of  the  partners 
of  his  intention  to  sell  his  shares,  and  on  the  day  appointed  offered  them  to 
such  partners,  and  upon  their  collectively  declining  refused  to  offer  them  to 
the  plaintiffs,  the  remaining  partners: — Held,  that  the  defendant  was  not 
at  liberty  to  recede  from  his  offer,  and  that  the  plaintiffs  were  entitled  to  be 
considered  as  purchasers  of  the  shares. 

This  bill  was  filed  for  an  injunction  to  restrain  the  defendants  from  selling 
certain  shares  in  the  Tredegar  Iron  Company  before  first  offering  them  to  the 
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plaintifis,  and  also  for  enforcing  an  offer  made  on  the  part  of  one  of  the 
defendants  to  sell  such  of  the  shares  as  belonged  to  him. 
The  facts  of  the  case  were  shortly  as  follows : — 

The  plaintiffs  and  the  defendants  were  partners  in  the  above  company, 
the  capital  of  which  was  divided  into  tw^enty-four  shares.  Eight  of  these 
shares  were  held  by  the  plaintiffs,  Samuel  and  Watkin  Homfray.  five  and 
a  half  by  the  defendant  Fothergill,  and  the  remaining  ten  and  a  half  by  the 
defendant  Forman. 

By  the  articles  of  partnership  it  was  provided  that,  whenever  any  partner 
should  be  desirous  of  selling  one  or  more  share  or  shares  held  by  him  in  the 
concern,  he  should  give  notice  to  the  other  partners  of  such  his  intention  at  least 
two  calendar  months  before  the  next  ensuing  annual  meeting,  and  should  at  such 
annual  meeting  offer  such  share  or  shares  as  he  might  be  desurous  of  selling 
to  the  other  partners  collectively ;  and  if  all  the  said  partners  should  collectively 
decline  to  purchase,  then  the  partner  desirous  of  selling  should  offer  such 
share  or  shares  to  be  sold  to  the  partners  desirous  of  collectively  purchasing 
(if  any),  and  if  no  two  partners  should  be  desirous  of  purchasing  jointly,  then 
the  partner  or  partners  desirous  of  selling  should  offer  such  share  or  shares 
to  any  individual  partner;  and  if  the  partners  should  individually  decline  to 
purchase,  the  partner  desuxius  of  selling  should  be  at  liberty  to  sell  his  share 
or  shares  to  any  person  not  a  partner  in  the  concern. 

On  the  11th  May,  1865,  the  defendant  Forman  being  desirous  of  selling 
his  shares,  sent  the  following  notice  to  the  other  three  partners : 

Dear  Sirs, — I  beg  to  inform  you  that  I  am  desirous  of  selling  the  ten 
and  a  half  shares  at  present  held  by  me  in  the  Tredegar  Iron  Company,  and 
that  it  is  my  intention  to  offer  them  at  our  next  meeting  at  the  works,  on 
the  i7th  inst.,  to  you  as  my  partners  in  the  concern,  in  accordance  with  the 
articles  of  partnership,  at  the  price  of  16,3751.  I  beg  to  add  that  I  give  you 
this  intimation  of  my  desire  and  intention  with  reference  to  my  shares,  that 
my  offer  to  sell  them  may  not  take  any  of  you  by  surprise,  but  without 
prejudice  to  the  resolution  passed  and  entered  into  between  us  in  March, 
1864,  and  without  acknowledging  that  I  am  under  any  obligation  to  give  you 
any  notice  or  intimation  of  my  desire  to  sell. 

The  meeting  accordingly  took  place  on  the  day  mentioned  in  the  notice, 
when  the  shares  having  been  offered  to  the  partners  collectively  at  the  price 
-  named,  the  plaintiffs  expressed  their  willingness  to  take  them,  but  Fothergill 
declined  to  join  in  the  purchase.  The  plaintiffs  thereupon  offered  to  purchase 
them  jointly,  but  to  this  proposal  Forman  refused  to  accede. 

The  question,  which  mainly  turned  upon  the  construction  of  the  deed  of 
partnership,  was,  whether  th^  plaintiffs  could  compel  Forman  to  repeat  to 
them  the  offer  which  had  been  refused  by  the  partners  collectively.  It 
appeared  that  at  the  time  of  the  offer  it  was  well  known  to  all  the  partners 
that  Fothergill  had  no  intention  of  purchasing. 

The  allegation  against  Fothergill  was,  that  he  was  about  to  sell  his 
shares  to  a  stranger  without  iirst  offering  them  to  his  co-partners.  This, 
however,  he  positively  denied. 

The  bill  prayed  that  the  defendant  Fothergill  might  be  restrained  from 
selling  his  shares  to  any  person  until  he  had  first  offered  them  to  the  plaintiffs, 
and  they  had  declined  to  take  them.  And  that  the  defendant  Forman  might 
also  be  restrained  from  selling  his  shares  to  any  one  but  the  plaintiffs,  aod 
that  it  might  be  declared  that  on  the  17th  May,  1865,  the  plaintiffs  were 
entitled  to  exercise  the  option  of  purchasing  the  ten  and  a  half  shares  held 
by  Forman  for  16,5151.  per  share. 

The  Attorney-GencTal  (Sir  R.  Palmer),  Bacon,  Q.C.,  and  Darby,  for  the 
plaintiffs,  submitted  that,  as  the  offer  had  been  made  to  the  three  partners, 
the  plaintiffs  were  entitled  to  accept  it. 

Roll,  Q.C.,  W.  A.  Collins,  and  Bedwell,  for  the  defendants,  contended 
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that  no  offer  bad  ever  been  definitely  made  by  Forman.  The  effect  of  his 
notice  merely  amounted  to  an  intention  to  sell  his  shares,  and  he  wae  perfectly 
at  liberty  to  change  his  mind  between  the  date  of  the  notice  and  the  day 
fixed  for  carrying  his  intention  into  effect.  The  offer  made  at  the  meeting 
oi  the  17th  May  was  altogether  informal,  moreover  it  had  been  declined  by 
the  partners  coUectively,  and  could  not  be  enforced  by  the  plaintiffs. 

February  9. — The  Vice  Chancellok. — This  suit  is  instituted  to  obtain  the 
assistance  of  the  court  to  restrain  an  alleged  violation  of  an  important  clause 
in  a  deed  of  partnership.  The  true  construction  of  this  clause,  as  applied 
to  the  acts  and  conduct  of  the  parties,  is  very  difiicult,  and  the  duty  of  the 
court  is  to  construe  it  with  a  proper  regard  to  the  rights  and  benefits  which 
it  gives  to  each  and  all  of  the  contracting  parties.  In  cases  of  private  partner- 
ship composed  of  a  few  individuals,  as  distinguished  from  joint-stock  companies, 
clauses  relating  to  a  partial  dissolution  by  a  sale  or  transfer  of  shares  are  of 
vital  importance.  The  introduction  of  any  stranger  to  whom  the  caprice  of 
one  partner  may  sell  and  transfer  his  share,  might  not  only  produce  disagreeable 
consequences  by  a  compulsory  association  with  a  stranger,  but  might  disconcert 
and  perhaps  destroy  a  successful  business.  To  the  retiring  partner,  who  wishes 
to  sell  his  shares,  the  principal,  if  not  the  only,  matter  of  importance  is  the 
price  which  he  is  to  obtain.  But  if,  by  contract,  the  continuing  partners  have 
a  right  of  pre-emption,  the  great  value  and  importance  of  that  right  must  be 
recognised,  and  the  court  will  restrain  by  injunction  the  violation  of  it,  and 
will,  in  a  proper  case,  enforce  its  performance  by  decree.  For  the  defendants, 
the  question  in  this  case  has  been  argued  as  if  the  jurisdiction  of  this  court 
to  enforce  the  performance  of  such  a  clause  was  as  much  a  discretionary  juris- 
diction as  the  performance  of  an  ordinary  contract  between  vendor  and 
purchaser.  That  cannot  be  a  correct  view,  because  the  rights  of  the  parties 
under  a  clause  of  pre-emption  in  partnership  articles  is  not,  generally  speaking, 
the  subject  of  cognisance  in  a  court  of  law.  This  court  cannot  say,  as  in  the 
ordinary  contract  between  vendor  and  purchaser,  that  it  will  leave  the  parties 
to  the  legal  remedy.  Nor  can  this  court  say,  where  there  is  a  right  of 
pre-emption,  that  the  person  desirous  of  selling  may  choose  to  which  of  his 
partners  he  will  offer  to  sell,  and  that  he  may  choose  to  exclude  some  from 
the  offer  unless  on  the  true  construction  of  the  clause  such  a  choice  is  dearly 
given.  Exclusion  of  all  choice  to  the  vendor,  and  an  absolute  right  to  t^e 
continuing  partners,  is  the  great  object  of  such  a  clause.  As  soon  aS  the 
character  of  vendor  is  assumed,  the  right  of  pre-emption  is  an  absolute  right, 
excluding  choice  by  the  vendor.  How  far  there  may  be  a  right  to  retract  an 
offer  before  acceptance,  and  to  what  extent  the  locus  pcenitentiee  may  be 
permitted,  must  depend  on  a  fair  consideration  of  the  terms  of  the  clauses 
and  the  conduct  of  the  parties.  Where,  as  is  usual,  and  as  occurs  in  this  case, 
a  preliminary  notice  is  necessary,  and  a  day  is  fixed  when  the  offer  is  to  be 
accepted  or  rejected,  if  a  question  arises  whether  the  offer  might  be  retracted 
at  any  time  between  the  notice  and  the  day  fixed  for  acceptance  or  rejection, 
although  on  the  first  impression  there  might  seem  to  be  a  right  to  retract, 
still  that  may  be  modified  by  acts  fairly  done  by  the  continuing  partners  on 
the  faith  of  and  in  reliance  on  the  bona  fides  of  the  notice.  In  the  present 
case  no  difficulty  arises  on  the  question  of  notice.  Both  plaintiffs  and 
defendants  admit  the  sufficiency  of  the  notice.  The  question  which  occurs  in 
the  pleadings  as  to  the  waiver  of  the  notice  seems  not  of  much  importance. 
If  it  was  necessary  to  decide  it,  there  would  be  no  difficulty  in  holding  that 
there  was  a  permanent  and  complete  waiver  of  that  notice  which  is  required 
by  the  deed.  As  to  the  offer,  the  clause  seems  compulsory  in  its  terms.  On 
an  offer  being  made,  first  to  all  the  other  partners  coUectively,  if  that  offer  be 
declined  the  language  of  the  clause  is  clear  and  positive  that  there  shall  be 
an  offer  to  the  other  partners  desirous  of  collectively  purchasing.  As  to  this 
second  offer,  the  language  might  have  been  such  as  to  leave  it  to  the  will  and 
discretion  of  the  vendor,  whether  he  should  go  on  and  make  any  further  offer 
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than  the  Arst  offer.  There  might  have  been  the  words  '*  may  if  he  shall  think 
fit,"  or  other  words  giving  an  option  not  to  go  further  than  the  first  offer. 
But  the  words  of  this  clause  are  so  clear  as  to  exclude  any  such  option.  The 
vords  are,  "  and  if  all  the  said  partners  shall  collectively  decline  to  purchase, 
then  he  or  she  so  desirous  of  selling  shall  offer  such  share  or  shares  to  be  sold 
to  the  said  partners  desirous  of  collectively  purchasing,  if  any."  This 
language  is  clear  and  peremptory.  After  the  first  offer  the  other  partners 
desirous  of  purchasing  collectively  are  persons  whose  desire  to  purchase  is 
protected  by  imperative  words  requiring  that  the  shares  shall  be  offered  to 
them.  If  this  right  is  conferred  upon  them  by  the  words  of  the  contract 
the  court  has  no  warrant  for  refusing  to  enforce  it,  and  no  warrant 
for  giving  to  the  person  desirous  of  selling  an  option  or  a  power  to 
recede  from  the  rights  conferred  by  a  clause  which  he  has  advisedly 
and  upon  notice  brought  into  operation.  The  right  arises  and  oomes  into 
active  operation  as  soon  ^s  the  notice  is  given.  There  is  a  great  difference 
between  a  clause  framed  so  as  to  make  the  second  offer  compulsory,  and  a 
clause  which  should  give  to  the  person  desirous  of  selling  an  option  to  stop 
after  the  first  offer.  The  notice  of  the  offer  is  required  in  order  to  give  time 
for  consideration  and  preparation.  So  large  a  sum  as  the  purchase-money  in 
this  case  probably  requires  efforts,  and  perhaps  expenses  and  collateral  arrange- 
ments, which,  when  once  made  for  the  acceptance  of  the  offer,  might  make 
the  exercise  at  the  last  moment  of  an  option  to  stop  at  the  first  offer  an 
intolerable  hardship.  This  was  probably  the  reason  for  the  clear  and  positive 
language  of  the  clause  that  after  the  first  offer  to  all  there  shall  then  be  an 
offer  to  the  other  partners  desirous  of  purchasing.  The  notice  is  in  fact  the 
offer,  and  the  day  named  for  the  formal  offer  is  only  named  for  the  purpose 
of  fixing  the  last  moment  for  acceptance.  Unless  then  accepted,  the  vendor's 
important  right  of  selling  to  a  stranger  comes  into  immediate  operation.  The 
conduct  of  the  defendants  shews  the  importance  of  having  had  the  clause  so 
framed  as  to  give  the  plaintiffs  the  right  to  have  and  accept  the  next  offer. 
A  benefit  so  important  as  the  right  of  pre-emption  which  is  secured  by  this 
clause  is  not  to  be  taken  away  by  any  illusory  proceeding,  or  by  evading  the 
language  of  the  contract.  But  the  struggle  of  the  defendants  is,  in  fact,  to 
evade  the  operation  of  the  clause.  Before  the  notice  of  the  11th  May,  1865, 
there  had  been  on  four  occasions  negotiations  by  the  defendants  for  the  sale 
of  their  shares.  When  the  offer  of  11th  May,  1865,  was  sent  to  the  plaintiffs, 
it  was  a  matter  of  certainty  that  the  defendant  Fothergill  did  not  intend  to 
purchase,  and,  therefore,  that  the  only  offer  which  the  defendant  Forman 
could  make  in  good  faith  was  an  offer  to  sell  to  the  plaintiffs.  Accordingly 
the  notice  contains  no  limitation  or  reservation.  It  contains  no  intimation 
confining  it  to  all  the  other  partners  collectively,  to  the  exclusion  of  the  two 
plaintiffs  collectively.  It  was  well  known  that  Fothergill  woidd  not  purchase, 
and  that  an  offer  which  included  him  must  be  refused.  Nevertheless,  the 
defendant  Forman  might  have  worded  his  notice  so  as  to  restrict  the  offer  to 
the  others,  including  Fothergill,  and  might  have  stated  that  there  was  no  offer 
to  the  plaintiffs  collectively,  unless  in  conjunction  with  Fothergill.  But  the 
notice  of  the  offer  not  being  so  expressed,  and  being  read  as  an  offer  in 
compliance  with  the  clause,  no  honest  interpretation  can  be  put  upon  it  other 
than  that  it  was  an  offer  to  the  plaintiffs.  Moreover,  the  language  of  the 
notice  of  11th  May,  1865,  is  such  that,  unless  the  plaintiffs  had  insisted  on 
accepting,  and  if  they  had  been  silent  at  the  meeting,  the  defendant  Forman 
would  have  been  entitled  to  sell  to  a  stranger.  According  to  the  defendants' 
construction,  the  notice  and  the  meeting  were  for  a  purpose  illusory  and 
absurd.  But  if  the  notice  is  to  be  construed  according  to  the  imperative 
language  of  the  clause,  and  the  plaintiffs,  believing  that  the  defenduits  were 
acting  in  good  faith,  came  to  the  meeting  to  accept  an  offer  which  the 
defendants  had  given  them  notice  would  be  made,  and  at  the  meeting  stated 
their  acceptance  of  the  offer  whioh  the  defendants  were  bound  to  mate. 


Digitized  by  Google 


XJUu 


LILLET  V,  ALLEN. 


3295 


their  right  to  compel  the  defendants  to  sell  to  them  must  be  complete, 
unless  the  court  is  authorized  to  construe  words  which  are  imperative  as 
giving  an  option  which  it  is  the  object  of  the  clause  to  exclude.  Looking 
at  the  answer  of  the  defendants,  and  the  evidence,  it  is  plain  that  they  have 
two  objects  in  view — one  is  to  sell  to  a  stranger;  the  other  is  to  evade 
the  plaintiffs'  positive  right  of  pre-emption.  The  meeting  of  the  17th  May, 
1865,  at  which  they  set  up  the  pretence  of  refusing  to  make  any  ofEer 
to  the  plaintiffs,  was  immediately  followed  by  an  attempt  to  persuade 
the  plaintiffs  to  consent  to  a  sale  to  a  stranger.  Aooording  to  the  defen- 
dants* own  statement  of  their  case  the  only  reason  for  refusing  to  the 
plaintiffs  their  right  of  pre-emption  is  that  they  have  not  money  to  complete 
the  purchase.  But  as  this  is  a  matter  easily  brought  to  the  test,  and  the 
defendants  refuse  to  bring  it  to  the  test,  it  bears  the  appearance  of  a  mere 
pretext.  The  right  to  limit  a  time  for  payment  of  the  purchase -money  affords 
a  sufficient  protection.  To  refuse  to  give  to  the  plaintiffs  that  to  which  they 
have  a  right,  on  the  pretext  that  they  are  not  able  to  exercise  the  right,  and 
at  the  same  time  to  refuse  to  employ  the  obvious  means  of  putting  the  alleged 
inability  to  the  test,  is  an  injustice  which  this  court  ought  not  to  permit.  No 
question  arises  as  to  the  price,  for  it  has  been  fixed  by  the  defendant  Forman 
himself.  It  seems  unnecessary  to  consider  the  attempt  of  the  defendants  to 
embarrass  the  plaintiffs  in  their  right  to  the  specific  performance  of  the 
contract  for  pre-emption  of  the  repeated  proposal  to  impose  a  condition  as  to 
the  purchase  of  the  Sirhowy  Railway.  In  the  27th  and  35th  paragraphs  of 
the  answer  the  account  which  the  defendants  give  of  their  conduct  and  motives 
manifests  a  settled  disposition  to  deprive  the  plaintiffs  of  the  benefit  of  pre- 
emption. Therefore,  unless  the  clear  and  positive  words  of  the  clause, 
unqualified  as  they  are,  can  be  read  as  giving  to  the  defendants  an  option  and 
a  discretion  which  seems  to  have  been  carefully  and  intentionally  excluded, 
the  court  is  bound  to  protect  and  enforce  by  its  decree  the  plaintiffs'  right  of 
pre-emption.  For  this  purpose  there  must  be  a  declaration  that  according  to 
the  true  construction  of  the  clause  of  pre-emption  in  the  pleadings  mentioned, 
and  having  regard  to  the  notice  of  the  defendant  Forman,  of  the  11th  May, 
1865.  and  the  proceedings  at  the  meeting  on  the  17th  May,  1865,  tiie  plaintiffs 
are  entitled  to  be  considered  and  declared  the  purchasers  of  the  shares  of  the 
said  defendant  Forman,  at  the  priee  of  16,3751.  per  share,  and  decree  the  same 
accordingly. 

His  Honour  subsequently  ordered  that,  the  principal  and  interest,  at  the 
rate  of  5  per  cent,  from  the  11th  May,  1865,  must  be  paid  in  two  months,  the 
plaintiffs  taking  the  profits  since  that  time.  An  injunction  was  granted  against 
the  defendant  Fothergill,  and  the  defendants  were  ordered  to  pay  all  the  costs. 


Stuart,  V.C.,  Feb.  22,  1866. 
LILLBY  V.  ALLEN. 
14  L.  T.  52. 

Vendor  and  puTohaset — Contract — Non-completion — Poasesaion  before 
signing — Payment  of  purchaee-money  into  court. 

VBNDon  AND  Purchaser. — The  Court,  on  motion  in  a  hill  for  specific 
performance,  ordered  the  purchaser,  who  had  been  let  into  possession 
previously  to  signing  the  contract,  to  pay  the  purchase-money,  with  interest 
from  the  day  fixed  by  the  contract  for  such  payment,  into  court. 

This  was  a  motion  for  the  payment  of  purchase-money  into  court  to  tiie 
oredit  of  the  above  cause,  and  for  the  appointment  of  a  receiver  in  the  mean- 
time. 
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The  facts,  as  stated  by  the  bill,  were  shortly  these : 

By  an  agreement  dated  the  6th  September,  1865,  and  made  between  the 
plaintiff  and  the  defendant,  who  were  clergymen  of  the  Church  of  England, 
the  former  agreed  to  sell  to  the  latter  a  freehold  chapel  called  Peckham  Chapel, 
with  the  furniture,  fittings,  and  all  other  appurtenances,  together  with  tiie 
advowson  or  right  of  presentation  thereto,  for  the  sum  of  2,5001.  The  agree- 
ment provided  that  the  purehaBe  was  to  be  completed  on  the  30th  October, 
1865,  and,  if  not  then  completed,  that  the  defendant  was  to  pay  interest  at 
the  rate  of  5  per  cent,  on  the  purchase-money  from  that  day  until  completion, 
and  that  the  defendant  was  to  take  the  rents  and  profits  of  the  chapel  from 
the  29th  September,  up  to  which  time  the  outgoings  were  to  be  paid  to  the 
plaintiff.  The  agreement  also  provided  that  the  defendant  was  to  accept  such 
title  as  the  plaintiff  had  received  from  his  vendors,  and  that  the  costs  incident 
to  the  conveyance  and  assignment  thereof  should  be  borne  by  the  defendant. 

The  chapel  in  question  was  a  proprietary  chapel,  held  by  the  plaintiff 
under  a  deed  of  settlement  dated  16tb  March,  1814. 

Before  the  date  of  the  agreement,  namely,  on  the  3rd  September,  1865, 
the  defendant  with  the  plaintiff's  consent  commenced  the  performance  of 
regular  duty  at  the  chapel.  On  the  21st  September,  the  plaintiff  received  a 
letter  from  the  defendant,  in  which  he  said,  "  I  look  upon  our  agreement  as 
settled,  as  I  know  of  nothing  at  present  to  prevent  it,  even  supposing  you 
could  not  make  a  title,"  Further  correspondence  took  place  between  the 
parties,  in  which  the  importance  of  being  prepared  for  the  completion  of  the 
purchase  by  the  day  named  in  the  agreement  was  ui^ed  upon  the  defendant. 

In  the  meantime  the  defendant  proceeded  to  certain  acts  of  ownership, 
such  as  issuing  notices  to  the  congregation,  in  which  he  spoke  of  himself  as 
the  minister,  and  the  plaintiff  as  the  late  proprietor  of  the  chapel,  directing 
the  pulpit  and  the  reading-desk  to  be  removed,  and  part  of  the  chapel  to  be 
painted,  and  receiving  the  rents  and  emoluments  arising  from  the  chapel. 

Subsequently  disputes  arose  as  to  the  nature  of  the  title  to  be  produced 
by  the  plaintiff,  and  a  good  deal  of  correspondence  both  by  letter  and  verbally 
took  place  upon  the  subject,  in  the  course  of  which  the  defendant's  solicitor 
insisted  that  the  defendant  was  entitled  to  a  sixty  years'  title,  and  to  an 
abstract  at  the  plaintiff's  expense. 

Ultimately,  on  the  7th  February,  1866,  this  bill  was  filed,  praying  that 
the  agreement  of  the  6th  September,  1865,  might  be  specifically  performed; 
that  it  might  be  declared  that  the  defendant  had  waived  all  (if  any)  his  right 
to  call  for  the  further  production  or  investigation  of  the  plaintiff's  title  to  the 
chapel,  and  that  the  agreement  might  be  ordered  to  be  specifically  performed 
upon  the  footing  of  such  waiver;  that  the  defendant  might  be  ordered  to  pay 
to  the  plaintiff  the  purchase-money,  with  interest  thereon  at  the  rate  of  5  per 
cent,  from  the  30th  October,  1865,  according  to  the  agreement;  that  a  receiver 
might  be  appointed ;  that  the  defendant  might  be  restrained  from  receiving 
the  rents  and  emoluments ;  that  it  might  be  declared  that  the  plaintiff  was 
entitled  to  a  lien  for  the  purchase-money  and  interest,  and  for  the  costs  of 
the  suit  upon  the  property  agreed  to  be  purchased  by  the  defendant,  that  the 
lien  might  be  enforced  by  the  resale  of  the  property,  and  that  the  defendant 
might  be  ordered  to  mt^e  good  any  deficiency  in  the  proceeds  of  such  resale 
as  compared  with  the  amoimt  of  such  lien ;  Uiat  damages  might  be  awarded 
to  the  plaintiff  against  the  defendant  for  his  wrongful  conduct  upon  the 
property ;  that  all  necessary  accounts  and  inquiries  might  be  taken ;  and  that 
the  defendant  might  pay  the  costs  of  the  suit. 

Greene,  Q.C.,  and  A.  G.  Marten,  in  support  of  the  motion,  submitted 
that  there  had  been  already  an  acceptance  of  the  plaintiff's  title.  The 
defendant  had  failed  to  carry  out  his  part  of  the  contract  by  paying  the 
purchase -money  on  the  day  named  in  the  agreement,  and  ought  to  be 
compelled  now  to  pay  it  into  court  with  interest  at  5  per  cent.    They  cited 
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Simpson  v.  8add,  2  Sm.  &  G.  469.    Osborne  v.  Harvey,  1  T.  A  C.  Ch.  116. 

Clarke  v.  Wihon,  15  Beav.  317. 

Matins,  Q.C.,  and  Fischer,  for  the  defendant,  contended  that  he  was 
entitled  to  a  reasonable  time  to  consider  whether  he  would  give  up  possession 
or  not.  The  defendant  was  perfectly  willing  and  able  to  pay  the  purchase- 
money  as  soon  as  he  was  satisfied  with  the  title.  There  was  a  marked  distinc- 
tion between  the  cases  cited  where  possession  was  taken  without  the  vendor's 
consent,  and  the  present  case  where  the  defendant  had  been  willingly  permitted 
to  enter  upon  the  property.  No  waste  had  been  committed,  but  on  the 
contrary  the  value  of  the  property  had  been  greatly  improved.  In  the  cases 
of  Tindal  v.  Cobham  (2  Myl.  &  K.  885);  Clarke  v.  EUiott  (1  Mad.  606),  the 
Court  refused  to  order  the  purchase-money  to  be  paid  into  court. 

Marten  here  stated  that  Lord  Eldon,  in  Clarke  v.  Ellioti,  had  made  an 
order  for  payment  into  covxt,  but  the  case  had  not  been  reported  on  appeal. 

His  HoNouB  thereupon  directed  a  search  to  be  made  in  the  registrar's 
office,  when  the  order  of  Lord  Eldon  reversing  that  of  the  Master  of  i^e  Kolls 
in  the  case  referred  to,  was  foimd  in  book  A.  1815,  folio  1323. 

The  Vice  Chancellor. — Although  the  contract  in  the  present  case  is  of 
an  unusual  kind,  still  it  is  quite  intelligible.  It  contemplates  the  completion 
of  the  purchase  and  the  payment  of  the  money  on  the  30th  October.  It 
appears  that  the  defendant  was  let  into  possession  three  days  before  he  signed 
the  contract,  and  although  this  is  a  case  which  had  much  better  have  been 
arranged  by  the  parties  themselves,  yet,  as  it  has  come  before  me,  I  feel  it 
my  duty  to  say  that  the  purchaser  being  in  possession  must  pay  the  purchase- 
money,  with  interest  at  5  per  cent,  from  the  30th  October,  into  court,  on  or 
before  the  Slat  March.  The  motion  for  a  receiver  may  stand  over  until  that 
day. 


Jan.  27,  1866. 
GAUTBR  V.  MEINERTSHAAGEN. 
U  L.  T.  66. 
Practice. — Suhstiiuied  service. 

This  was  a  motion  ex  parte  that  service  of  the  bill,  which  related  to  a  cargo 
on  board  ship  in  this  country,  might  be  made  on  Messrs.  Thompson,  Bonar, 
and  Co.,  merchants  in  the  City,  as  agents  of  the  defendants.  It  appeared  by 
affidavit  that  a  correspondence  relating  to  the  suit  had  been  had,  and  that  a 
letter  from  the  defendant,  who  was  abroad,  had  been  written,  requesting  "  that 
steps  might  be  taken  by  Messrs.  Thompson,  Bonar,  and  Co.,  to  defend  for  him 
any  suit  which  might  be  instituted  with  reference  to  the  cai^o  ui  question." 
A  bill  had  now  been  filed  with  reference  thereto. 

Druce,  in  support  of  the  application,  referred  to 

Henderson  v.  Campbell,  before  the  L.JJ.,  on  application  from  the  Bolls 
34  L.  J.  N.S.  666. 

The  Vioe-Chancellor  made  the  order. 
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[IN  THE  queen's  BENCH.] 


Nov.  21,  1866. 


JOSEPH  GEORGE  CHURCHWARD  o.  THE  QUEEN  (PeHtion  of  Bighi). 
U  L.  T.  67;  L.  R.  1  Q.B.  173. 

Referred  to,  Midland  Bailway  v.  London  and  Nortk-WeBiem  Railway,  [1866] 

E.  R.  A.  913;  35  L.  J.  Ch.  831;  L.  R.  2  Eq.  524;  15  L.  T.  264;  15  W.  R. 
34  (V.C.)-  Dicta  observed  upon,  Moon  v.  CambeTwell  Borough  Council, 
1903,  89  L.  T.  595  (C.  A.). 

Peiition  of  right — Admiraliy  contract  for  postal  mail  service — Nature  of. 

Crown. — The  suppliant  conimctrd  u-tth  Her  Majesty's  Commissioners  of 
the  Admiralty  to  convey  Her  Majcsiy's  mails  from  C.  io  D.,  during  the 
cotitinuance  of  the  contract,  and  the  com^misaioners  for  and  on  behalf  of 
Her  Majesty  agreed  to  pay  the  suppliant  from  and  out  of  the  moneys  io  be 
provided  by  Parliament  18,0(X)i.  per  year;  the  contract  to  continue  from  ike 
date  until  a.d.  1870; — Held,  that  there  was  no  obligation  on  the  part  of  the 
commissioners  to  employ  the  suppliant  under  the  contract.  Parliament  not 
having  provided  moneys  for  the  payment. 

This  was  a  petition  of  right. 

The  petition  stated  that  by  articles  of  agreement  made  the  26th  April,  1859, 
between  the  Admiralty  of  the  first  part,  and  the  suppliant  J.  G.  Churchward  of 
the  sernnd  part,  it  was,  among  other  things,  witnessed  that,  in  consideration 
of  the  payments  thereinafter  stipulated  to  be  made  to  the  petitioner,  he  did, 
for  himself,  Ac,  covenant,  Ac,  with  the  said  commissioners  (of  the  Admiralty), 
that  he  would,  during  the  continuance  of  the  said  contract,  diligently  and  faith- 
fully, and  to  the  satisfaction  of  the  said  commissioners  for  the  time  being, 
convey  in  the  manner  in  the  said  agreement  specified.  Her  Majesty's  mails, 
which  should  at  any  time  or  times,  and  from  time  to  time  by  the  said  com- 
missioners, or  Her  Majesty's  Postmaster-General,  or  any  of  the  officers  or 
agents  of  the  said  commisioners,  &c.,  be  required  to  be  conveyed  from  Dover  to 
Calais,  and  from  Calais  to  Dover,  and  from  Dover  to  Ostend,  and  from  Ostend 
to  Dover,  as  thereinafter  mentioned,  and  the  said  commissioners,  in  consideration 
of  the  premises,  &c.,  did,  for  and  on  behalf  of  Her  Majesty,  agree  with  him  that 
they,  on  behalf  of  Her  Majesty,  would  pay,  or  cause  to  be  paid  to  him,  by  bills, 
payable  by  Her  Majesty's  Postmaster-General,  in  seven  days  from  and  after 
the  respective  dates  thereof,  a  sum  out  of  moneys  to  be  provided  by  Parliament, 
-after  the  rate  of  18,0001.  per  annum,  by  quarterly  payments,  &c.,  and  that  it 
was  further  agreed  that  the  said  contract  should  commence  on  the  day  of  the 
<late  thereof,  and  should  continue  in  force  until  the  26th  April,  1870,  and  Bhould 
then  determine  if  either  of  the  parties  should  have  given  the  other  of  them 
twelve  months'  previous  notice  in  writing  of  its  being  their  intention  that  the 
same  should  so  determine,  &c.  The  petitioner  then  averred  that  he  entered 
upon  the  performance  of  the  said  agreement,  and  did  convey  Her  Majesty's 
mails  in  accordance  with  the  said  agreement  until  the  breach  of  covenant  herein- 
after mentioned,  and  that,  although  he,  his  officers,  servants,  and  agents,  have 
at  all  times  strictly  and  punctually  performed  the  covenants,  Ac.,  and  he  has 
always  been  ready  and  willii^  to  perform  the  said  agreement,  yet  the  said 
commissioners  did  not  nor  would  allow  or  permit,  and  did  not  nor  woxild  observe 
or  perform  the  said  agreement  on  their  part,  and  have  broken  the  same  in  this : 
that  they  have  omitted,  neglected,  and  refused  to  employ  the  petitioner  to  carry 
the  said  mails,  and  did  not  nor  would  permit  him  to  continue  to  perform  the  said 
agreement,  &c.,  and  have  thereby  prevented  him  from  earning,  and  deprived 
him  of  the  moneys,  gains,  and  profits  which  he  would  otherwise  have  derived 
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and  acquired  therefrom,  and  by  reason  of  the  premiseB  he  has  been  de^nived  of 
the  benefits,  while  he  remains  subject  to  the  burden,  of  a  certain  lease  of  certain 
premises  situate  at  Dover,  dated  the  2nd  July,  1859,  granted  to  him  by  the  said 

commissiouers,  and  which  were  with  the  knowledge  of  the  commiBsioners  taken 
by  him  for  the  purpose  of  carrying  out  the  said  agreement.  The  petition  stated 
other  losses  as  consequent  upon  the  nonfulfilment  by  the  commissioners  of 
their  agreement,  and  he  therefore  humbly  prayed  that  the  sum  of  126,000i.  may 
h\}  paid  to  him  as  eompeusation  for  the  damages  and  losses  he  has  sustained, 
and  that  Her  Majesty  would  be  pleased  to  indorse  upon  the  petition  "  Let  right 
be  done." 

To  this  petition  the  Atiomey-GeneTal  pleaded  on  behalf  of  the  Crown. 

The  second  plea  (which  is  the  material  one)  set  out  the  articles  of  agreement 
vrrbtiiim,  the  only  material  portion  of  which,  as  far  as  concerns  the  present 
(juestion,  was  a  portion  of  the  ninth  paragraph,  which  ran  as  follows: 

*■  And  the  said  commissioners,  in  consideration  of  the  premises  and  of  the 
contractor,  his  officers,  servants,  and  agents,  at  all  times  strictly  and  punctually 
performing  the  covenants  and  agreements  hereby  entered  into  by  the  contractor, 
do  for  and  on  behalf  of  Her  Alajesty,  her  heirs  and  successors,  agree  with  the 
contractor  that  they,  the  said  commissioners,  on  behalf  of  Her  Majesty,  will  pay 
or  cause  to  be  paid  to  the  contractor,  by  bills  payable  by  Her  Majesty's 
Postmaster-General  in  seven  days  from  and  after  the  respective  dates  thereof,  a 
sum  out  of  moneys  to  be  provided  by  Parliament,  after  the  rate  of  18,0OOL  per 
annum,  by  quarterly  payments,  and  with  a  proportionate  part  thereof  should 
this  contract  terminate  on  any  other  day  than  a  day  of  payment,  &c." 

The  third  plea  stated  that  the  said  articles  of  agreement  were  in  the  fore- 
gang  words,  and  that  the  breaches  in  the  said  petition  mentioned  were 
conmiitted  after  the  2nd  June,  1863,  and  that  the  claim  made  by  the  suppliant 
is  by  virtue  of  the  said  articles  of  the  26th  April,  1859,  and  that  the  suppliant  is 
the  same  Joseph  George  Churchward,  and  the  articles  of  the  26th  April,  1859, 
are  respectively  the  same  as  Joseph  George  Churchward  and  the  contract  bearing 
date  the  26th  April,  1859,  in  the  statute  of  the  26  &  27  Vict.  c.  99,  and  the 
statute  27  &  28  Vict.  c.  73,  and  that  no  moneys  were  ever  provided  by  Parlia- 
ment for  the  payment  of  the  suppliant  for  or  out  of  which  the  suppliant  could 
be  paid  for  the  performance  of  the  said  contract  for  any  part  of  the  said  period 
subsequent  to  iLe  20th  June,  1863,  or  for  the  payment  to  the  suppliant  for  or 
in  respect  of  or  out  of  which  the  suppliant  could  be  paid  or  compensated  for  or 
in  respect  of  any  damages  sustained  by  the  supphant  by  reason  of  any  of  the 
breaches  of  the  said  contract  committed  subsequent  to  the  said  20th  June,  1868. 

There  was  also  a  demurrer  to  the  petition  as  being  bad  in  substance. 

The  suppliant  also  demurred  to  the  second  and  third  pleas. 

By  section  15  of  the  26  &  27  Vict.  c.  99  (the  Appropriation  Act  of  1863). 
there  is  this  provision : 

"  And  any  sum  or  sums  of  money,  not  exceeding  950,0001.,  to  defray  the 
charge  of  the  Post-office  packet  service,  which  will  come  in  course  of  payment 
during  the  year  ending  on  the  Slst  March  1864,  which  sum  includes  provision 
for  payments  to  Mr.  Joseph  George  Churchward  for  the  conveyance  of  mails 
between  Dover  and  Calais,  and  Dover  and  Ostend,  from  the  Ist  April  1863  to  the 
20th  June  1863,  but  no  part  of  which  sum  is  to  be  applicable  or  applied  in  or 
towards  making  any  payment  in  respect  of  the  period  subsequent  to  the  20th 
June  1863  to  the  said  Mr.  Joseph  Geoi^e  Churchward,  or  to  any  person  claiming 
through  or  under  him  by  virtue  of  a  certain  contract,  bearing  date  the  26th 
April,  1859,  made  l»tween  the  Lords  Commissioners  of  Her  Majesty's  Admiralty 
(for  and  on  behalf  of  Her  Majesty  of  the  first  part,  and  the  said  Joseph  Gteorge 
Churchward  of  the  second  part,  or  in  or  towards  the  satisfaction  of  any  claim 
whatsoever  of  the  said  Joseph  George  Churchward  by  virtue  of  that  contract, 
80  far  as  relates  to  any  period  subsequent  to  the  20th  June  1863. ' ' 

By  section  17  of  the  27  &  28  Vict.  c.  73  (the  Consolidation  Fimd  Appropria- 
tion Act  of  1864).  there  is  another  grant  for  the  Post-office  packet  service,  wil^ 


Digitized  by  Google 


3300 


CHCRCHWABD  V.  THE  QUEEN. 


a  similar  restriction  against  applying  any  part  tiiereof  to  any  payment  to 
Mr.  Joseph  George  Churchward  in  respect  of  any  period  subsequent  to  f^e 
20th  June,  1868. 

Sir  Hugh  Cairns,  Q.C.  {Bovill,  Q.C.  and  Hannen  with  him),  now  appeared 

for  the  suppliant;  and 

The  Attomey-Qeneral  (the  Solicitor- General  and  Poulden  with  him)  for  the 
Crown. 

The  following  cases  and  statutes  were  cited : 

Cordage  v.  Pole,  1  Wms.  Saund.  119.    Wood  v.  The  Copper  Miners' 

Company,  2  C.  B.  906.   v.  Elderton,  4  H.  of  L.  Cas.  625.    Tobin  v.  The 

Queen,  16  C.  B.  (n.s.)  355;  10  L.  T.  (n.s.)  762.  Feathers  v.  The  Queen,  12 
L.  T.  (n.s.)  114.  Dunn  v.  Sayles,  5  Q.B.  685.  Macbeath  v.  Haldimand, 
1  T.  R.  172.  Scott  V.  Avery,  5  H.  of  L.  Cas.  811,  828,  887,  858.  Clark  v. 
Watson,  18  C.  B.  (n.s.)  278.  26  &  27  Vict.  c.  99,  s.  15.  27  &  28  Vict.  c.  78, 
8.  17.    23  &  24  Vict.  c.  84,  ss.  13,  14. 

As  the  judgments  of  the  learned  Judges  go  very  fully  into  all  the  disputed 
points,  it  is  unnecessary  to  give  the  arguments  of  coimsel. 

CocKBURN,  C.J. — The  discussion  which  has  taken  place,  and  the  elaborate 
and  able  arguments  which  we  have  had  the  advantage  of  hearing,  have  thrown 
80  much  light  upon  the  case,  and  have  tended  so  completely  to  dissipate  any 
difficulty  or  doubt  which  at  one  time  may  have  weighed  upon  my  mind,  that, 
however  great  may  be  the  interests  concerned,  and  whatever  may  be  the  import- 
ance of  the  case,  we  should  gain  nothing  by  taking  further  time  to  consider  it; 
and  we  shall  probably  best  consult  the  general  convenience  by  at  once  giving 
our  judgment  upon  it.  It  is  necessary  at  the  outset  to  look  carefully  to  see  what 
is  the  true  substance  of  this  petition.  I  take  it  that  the  real  matter  of  complaint 
is  the  breach  by  the  Lords  of  the  Admiralty  of  an  alleged  contract  to  employ  the 
suppliant,  Mr.  Churchward,  to  carry  the  mails  between  Dover  and  the  ports  of 
Calais  and  Ostend,  and  also  to  do  certain  services  connected  with,  and  subor- 
dinate to,  that  which  was  the  main  and  principal  c<mtract.  When  we  come 
to  consider  the  contract,  in  order  to  see  whether  it  involves  an  obligation,  on 
which  the  petition  mainly  rests,  to  employ  Mr.  Churchward  in  the  manner 
mentioned,  we  shall  find  that  the  contractor,  in  consideration  of  certain  sums 
to  be  paid  to  him,  in  the  firet  place  the  subsidy  of  18,000L  a-year,  and  other 
minor  sums,  stipulated  for  incidental  services,  bound  himself  to  the  commis- 
sioners to  provide  and  maintain  certain  steam-vessels  of  a  certain  tonnage  and 
power,  and  cause  them  to  make  certain  specific  voyages  between  the  ports 
referred  to,  and  to  convey  in  those  vessels  the  mails  which  the  Commissioners 
of  the  Admiralty  or  the  Postoffice  might  require  to  be  carried ;  and  he  engaged, 
also,  to  do  certain  other  things  in  connection  with,  and  in  subordination  to,  tiie 
main  matter  of  the  contracts.  In  the  first  place,  he  is  to  provide  vessels  when 
required  for  the  passage  of  distinguished  persons,  and  also  to  provide  vessels 
specially  for  the  transmission  of  the  Bombay  and  China  mails,  when  they  happen 
to  be  too  late  for  the  ordinary  mails.  He  is  also  to  keep  in  readiness  steamers 
at  Calais  to  land  the  mails  when  the  state  of  the  tide  does  not  allow  of  communi- 
cation with  the  harbour.  All  these  matters,  however,  are  subordinate  to  the 
main  subject  of  the  contract.  On  the  other  hand,  the  Commissioners  of  the 
Admiralty,  in  consideration  of  the  services  thus  to  be  rendered  by  Mr.  Church- 
ymrd,  the  contractor,  engaged  to  pay  him  a  subsidy  of  18,00(H.  a-year  out  <^ 
funds  to  be  provided  by  Parliament.  The  petitioner  alleges  in  his  petition 
that  the  Lords  Commissioners  of  the  Admiralty  have  broken  their  contract  in 
respect  of  this,  that  they  have  not  employed  him  to  carry  the  mails  or  to  perform 
these  other  services,  whereby  he  alleges  he  has  been  prevented  from  earning  the 
reward  which  otherwise  would  have  accrued  to  him  by  the  performance  of  the 
contract  on  his  part.  Now,  on  the  part  of  the  Crown,  this  obligation  of  the 
commissioners  to  employ  Mr.  Churchward  for  the  purposes  of  the  services  io 
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question  (on  which  obligation  the  petition  rests)  is  denied,  and  we  are  to  deter- 
mine whether  there  is  in  this  contract,  either  by  express  provision  or  by  necessary 
implication,  any  such  obligation  on  the  part  of  the  Commissioners  of  the 
Admiralty,  who  for  this  purpose  must  be  deemed  to  be  the  agents  of  the  Crown. 
I  have  stated  the  substance  of  the  contract,  and  it  appears  clearly  that  there  is 
no  such  express  covenant.  But  then,  on  the  part  of  the  petitioner  it 
is  alleged  it  must  be  necessarily  implied.  And  that  is  the  question — 
the  only  question—which  we  are  called  upon  to  determine.  Sir  H.  Cuims 
has,  indeed,  in  his  able  argument  pressed  it  upon  us  that  the  complaint  was 
not  founded  only  upon  the  refusal  to  employ  the  petitioner  in  carrying  the 
mails,  but  also  in  respect  of  the  other  matters.  But  the  larger  and  more  general 
complaint  appears  to  be  only  an  amplification  of  the  main  and  more  material 
one — the  refusal  to  allow  him  to  carry  the  mails.  But,  taking  it  in  its  larger 
sense  and  giving  it  the  full  construction  for  which  Sir  H.  Cairns  contends,  it  can 
amount  to  no  more  than  this,  that,  whereas  the  petitioner,  the  contractor,  has 
undertaken  to  perform  certain  services  in  respect  of  which  he  is  to  be  employed 
by  the  Admiralty,  and  in  consequence  of  which  employment  he  is  to  claim 
certain  remuneration,  the  Admiralty  have  not  employed  him  in  respect  of  every 
one  of  tliese  services.  Therefore  that  brings  us  back  to  the  question  whether 
tliere  is  any  obligation  on  the  part  of  the  Admiralty  to  deliver  the  mails  to 
Mr.  Churchward,  and  to  convey  them  and  do  all  the  other  services  which  in  the 
aggregate  make  up  the  consideration  for  the  contract  on  the  part  of  the  Crown, 
^ow,  that  being  so,  we  come  to  the  question  whether  in  this  contract,  there 
being  no  such  term  expressed,  it  can  be  properly  and  reasonably  implied ;  for, 
if  it  cannot,  there  is  no  obligation  on  the  commissioners  to  employ  Mr.  Church- 
ward in  respect  of  these  services  which  he  bound  himself  by  his  covenants  to 
perform;  and  then  this  petition,  which  is  based  entirely  upon  the  assumption 
of  that  obligation,  of  necessity  fails.  Now,  in  considering  this  question,  I 
entirely  concur  in  the  prop(»ition  laid  down  by  Sir  H.  Cairns,  that  although  the 
contract  may  appear  upon  the  face  of  it  to  be  obligatory  only  on  one  party — 
there  are  occasions  on  which  we  must  imply,  though  the  contract  is  silent  about 
it,  a  corresponding  and  correlative  obligation  on  the  part  of  the  other  party  in 
whose  favour  alone  it  may  appear  on  the  face  of  it  to  be  drawn.  No  doubt, 
wiiere  the  act  to  be  done  by  the  party  binding  himself  can  only  be  done  by 
S(imething  of  a  corresponding  character  being  done  by  the  opposite  party,  a 
c  ..rresponding  obligation  to  do  the  thing  nec-essary  for  the  completion  of  the 
contract  can  be  implied.  Thus,  if  a  man  engages  to  do  work  and  render  service 
which  necessitates  a  great  outlay  of  money  and  time  and  trouble,  and  he  is  only 
to  be  paid  by  the  measure  of  the  work  which  he  has  performed,  it  necessarily 
pre-supposes  an  obligation  on  the  part  of  the  person  to  whom  he  engages  to  do 
the  work  or  render  the  service  to  allow  it  to  he  done,  for  otherwise  the  other 
party  could  not  earn  his  remuneration.  But  in  all  such  cases  we  must  take  care 
not  to  make  a  contract  speak  where  it  is  intentionally  silent,  and,  above  all, 
not  to  make  it  speak  contrary  to  whiit  appears  from  the  whole  tenor  and  terms 
of  the  contract  to  be  its  real  meaning.  Taking  this  as  the  sound  and  safe  rule 
of  construction,  I  will  proceed  to  consider  how  far,  upon  the  contract,  we  are  at 
liberty  to  imply  that  covenant  on  the  part  of  the  Admiralty  on  which  the 
petition  necessarily  rests.  The  case  may  be  looked  at  in  two  points  of  view; 
either  with  the  addition  of  the  condition  that  the  payments  imder  the  contract 
are  to  be  mude  out  of  funds  provided  by  Parliament;  or  without  the  addition 
of  that  condition.  The  way  in  which  the  case  was  put,  apart  from  that  condition, 
was  this, — The  contractor  has  engaged  to  prepare  and  provide  vessels  at  a  great 
expense,  and  he  cannot  be  paid  unless  he  actually  performs  his  contract  by 
conveying  the  mails,  and  that  although  there  is  no  express  stipulation  by  the 
commissioners  to  employ  him  it  must  be  implied.  At  first  sight  there  is  some- 
thing very  striking  in  this  view,  but  I  think,  when  we  come  to  consider  the 
terms  of  the  contract,  we  shall  see  that  it  is  founded  on  an  hypothesis  altogether 
fallacious,  and  upon  a  reading  which  appears  to  me  to  be  inadmissible.  The  way 
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in  which  Sir  H.  Cairns  invites  us  to  read  the  contract  is,  not  that  the  contractor 
is  bound  to  convey  all  the  mails  which  he  may  be  required  to  coavey,  but  all 
the  mails  which  the  Admiralty  or  the  Post-office  may  require  to  be  conveyed 
between  the  ports  mentioned.  But  I  think  that  is  altogether  a  mistake  in  the 
reading  of  the  contract.  It  would  involve  this  extraordinary  consequeaoe,  that 
if  a  war  arose  in  which  it  was  expedient  to  send  no  mails  except  in  vessels  of 
war,  that  would  be  a  breach  of  the  contract.  Or  that,  if  it  were  thought  more 
convenient  to  send  the  mails  by  some  other  route  there  would  be  a  violation  of 
the  contract.  But  I  cannot  think  that  a  true  construction  of  the  contract. 
The  true  construction  of  it  is  this,  that  the  Post-office  or  the  Admiralty  are 
entitled  to  exact  from  the  contractor  that  he  shall  have  his  vessels  in  readiness 
according  to  the  terms  of  the  contract,  and  shall  carry  all  the  mails  which  they 
may  require  him  to  carry  between  the  ports  in  question.  If  that  be  so,  the 
argument  as  to  the  necessity  for  implying  this  covenant,  and  that  otherwise  the 
contractor  would  not  be  entitled  to  any  remuneration,  wholly  fails.  If,  indeed 
the  contract  had  been  that  the  contractor  should  be  paid  not  by  way  of  annual 
subsidy,  but  according  to  the  number  of  mails  carried,  then  we  might  have 
implied  the  covenant  which  is  contended  for.  But,  according  to  my  view,  the 
meaning  of  the  contract  is,  that  so  long  as  Mr.  Churchward  was  prepared  to 
carry  out  the  contract,  and  had  his  vessels  ready  (supposing  there  was  no 
question  as  to  the  funds  out  of  which  he  was  to  be  paid),  he  would  be  entitled 
to  his  remuneration,  so  that  it  is  unnecessary  to  imply  the  covenant  in  question. 
Then  arises  the  second  view  of  the  case,  whether  it  makes  any  difference 
that  there  is  that  condition  that  the  payments  shall  be  out  of  funds  to 
be  provided  by  Parliament.  Both  sides  relied  upon  it.  Sir  H.  Cairns  put 
the  case  thus: — That  the  contractor  has  relied  upon  the  good  faith  of  Parlia- 
ment, and  the  high  sense  of  national  honour  upon  which  Parliament  always  acts 
in  making  good  the  engagements  which  the  Ministers  of  the  Crown,  or  the  heads 
of  public  departments,  may  have  entered  into.  And  that  if  this  service  had  been 
allowed  to  be  rendered  Parliament  would  have  found  the  funds,  and  that,  there- 
fore, an  obligation  on  the  part  of  the  Admiralty  was  to  be  implied  to  allow  him 
to  render  the  service.  That  argument  to  some  extent  is  met  by  the  construc- 
tion I  feel  myself  bound  to  put  upon  the  contract.  For,  if  I  am  right  in  suppos- 
ing that  the  contractor  fulfils  all  that  is  required  of  him  when  he  has  his  vessels 
ready  to  carry  the  mails,  then  he  would  have  a  good  case  to  submit  to  Parlia- 
ment. It  may  be  said,  however,  that  he  would  have  a  better  and  stronger 
claim  when  he  has  done  the  work.  And  therefore  it  may  he  that,  if  there  were 
no  other  answer  to  the  argument  on  the  part  of  the  suppliant,  he  might  be 
entitled  to  succeed.  But  then  we  must  look,  on  the  other  hand,  to  the  conse- 
quences which  would  follow  from  the  implication  of  such  an  obHgation  upon 
the  Admiriilty.  These  consequences  were  pointed  out  by  the  Attorney -General 
in  the  course  of  his  powerful  address,  and  were  well  worthy  the  most  serious 
consideration.  We  start  with  this,  that  there  is  involved  in  the  contract  the 
possibility  of  Parliament  refusing  to  find  the  funds.  The  Commissioners  do 
not  make  themselves,  or  their  department,  or  the  Crown,  answerable  for  default 
in  payment  of  the  IB.OOOL  a  year.  It  is  left  to  Parliament  to  find  the  funds,  and 
in  that  is  necessarily  involved  the  possibility  of  Parliament,  in  the  exercise  of 
its  high  powers  and  its  wisdom,  refusing  so  to  do.  And,  in  point  of  fact,  we 
cannot  shut  our  eyes  to  the  fact  (for  it  is  sufficiently  apparent  on  the  face  of 
the  record  and  the  Acts  of  Parliament)  that  Parliament  has  refused  to  find  the 
funds  for  two  successive  years.  From  the  Appropriation  Acts  we  find  not  merely 
that  Parliament  has  omitted  to  find  the  funds,  but  that  Parliament  has  had  the 
case  before  it,  and  has  carefully  provided  for  the  exclusion  of  the  claim  from  the 
funds  it  provided ;  and  when  we  come  to  consider  how  far  there  was  in  this 
contract  an  intention  on  the  part  of  the  commissioners — ^to  be  implied  from  the 
other  terms  of  the  contract — to  bind  the  Crown  even  in  the  event  of  Parlia- 
ment not  providing  the  funds,  let  us  see  what  would  be  the  position  of  all 
parties  concerned  if  after  Parliament  refusing  to  find  funds,  the  commissioners 
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should  have  neverthelesB  oontinued  to  employ  the  oontr&otor.  First,  the 
Government  would  have  put  itself  in  a  position  of  antagonism  with  Parliament, 
and  have  virtually  set  at  naught  its  authority.  Secondly,  a  great  public  depart- 
ment would  have  continued  to  employ  a  public  contractor  in  the  pubhc  service 
vrithout  the  means  of  paying  him;  for,  though  we  are  told  that  possibly  in  the 
course  of  future  years  Parliament  might  find  the  funds,  we  oan  hardly  suppose 
that  a  Minister  would  be  warranted  in  assuming  such  a  possibility  when,  so  far 
OS  experience  has  gone,  Parliament  has  refused  to  find  the  funds ;  and  it  appears 
to  me  that  to  employ  a  public  contractor  without  the  means  of  payment  (even  if 
he  were  willing  so  to  be  employed,  would  be  a  course  of  proceeding  altogether 
derogatory  to  the  dignity  of  the  Crown  and  the  honoiu*  of  the  country.  Thirdly, 
the  contract  certainly  could  not  be  enforced  under  those  circiunstances  by  the 
public  department;  for,  supposing  that  Parliament  refused  to  find  the  funds  to 
pay  the  contractor,  he  would  surely  be  entitled  to  resist  the  enforcement  of  the 
contract.  A  court  of  equity  would  probably  relieve  Jiim  against  it  if  it  were 
attempted  to  enforce  it  under  such  circumstances,  and  probably  even  a  court 
of  law  might  deem  the  provision  of  the  funds  by  Parliament  a  "  condition  prece- 
dent "  to  the  obligation;  and  at  all  events,  it  is  impossible  to  suppose  that  a 
jury  would  give  more  than  nominal  damages.  Therefore  the  practical  result 
would  be  that,  upon  Parliament  refusing  to  find  the  funds,  the  Admiralty  would 
not  be  in  a  position  to  enforce  the  contract.  Could,  then,  the  contractor  enforce 
it?  Such  a  state  of  things  we  cannot  suppose  to  have  been  intended,  and  we 
cannot  therefore,  imply  a  covenant  which  should  have  such  consequences.  I 
am  far  from  saying  that  if,  by  express  terms,  the  Admiralty  had  ei^ged, 
whether  Parhament  provided  the  funds  or  not,  to  employ  Mr.  Churchward  to 
perform  these  services,  a  petition  of  right  would  not  lie  if  that  contract  were 
broken.  In  this  case,  however,  there  is,  it  is  clear,  no  such  express  contract, 
and  we  are  called  upon  to  imply  it.  I  have  described  the  consequences  which 
would  follow  from  such  a  contract  if  it  were  express,  and  cannot  suppose  that 
a  public  department,  representing  the  Crown,  and  entering  into  such  a  contract, 
and  knowing  that  they  could  only  pay  the  contractor  out  of  the  funds  provided 
by  Parliament,  would,  nevertheless,  bind  themselves  to  employ  him  notwith- 
standing that  they  had  no  fimds  out  of  which  to  pay  him.  Such  a  course  would  be 
clearly  inconsistent  with  the  dignity  of  the  Crown  or  the  honour  of  the  coxmtry, 
and  it  would  involve  the  department  in  the  greatest  difficulty  with  Parliament, 
if,  notwithstanding  the  refusal  of  Parliament  to  find  the  funds,  they  should 
persist  in  employing  the  contractor.  Looking  at  these  considerations,  and  also 
to  the  fact  that  another  department,  the  Post-office,  had  control  over  the  mails, 
it  is  unreasonable  to  suppose  that  the  Admiralty  could  ever  have  intended  to 
enter  into  any  such  engagement.  Let  us  put  the  matter  to  this  plain  and 
practical  test.  Suppose  the  Admiralty  had  been  required  to  insert  such  a 
stipulation  in  express  terms,  that  they  would  continue  to  employ  the  contractor 
notwithstanding  that  Parliament  should  refuse  to  find  the  funds.  Can  any 
reasonable  person  suppose  that  the  Admiralty,  with  the  startling  and  anomalous 
consequences  which  must  ensue  thus  brought  before  them,  would  have  assented 
to  such  a  covenant?  And  if  every  one's  own  good  sense  must  tell  him 
that  they  would  not,  how  can  we  imply  a  covenant  on  their  part  which 
we  are  morally  certain  they  would  never  have  agreed  to?  If  we  were 
to  introduce  this  term  into  the  contract,  we  should  be  violating  the 
sound  rule  of  construction — not  to  make  a  contract  speak  where  it  is 
intentionally  silent;  and  still  less,  to  make  it  say  that  which  it  is  manifest, 
from  the  whole  tenor  of  the  contract,  the  parties  never  intended  to  say.  I 
think,  therefore,  that  as  the  whole  case  turns  upon  whether  there  whs  this 
engagement  on  the  part  of  the  Admiralty — that  this  petition  of  right  fails,  and 
that  there  must  be  judgment  for  the  Crown.  I  agree  that  if  there  were  no 
question  as  to  the  fund,  or  if  there  had  been  a  fund  provided  applicable  to  the 
contract,  and  if  the  petitioner,  being  ready  to  perform  his  contract,  had  been 
prevented  from  doing  so  by  the  Admiralty,  then  he  would  have  been  entitled 
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to  sustain  a  claim  for  remuneration.  But  then  it  must  have  been  one  quite 
different  from  the  present,  and  founded  on  his  right  to  receive  the  subsidy.  But 
that  is  not  so.  Parliament  having  refused  to  provide  the  funds,  he  is  not  in  a 
position  to  claim  the  subsidy,  and  is  compelled  to  base  his  complaint  upon  a 
covenant  supposed  to  be  implied,  and  on  which  he  claims  damages.  For  the 
reason  I  have  stated  I  am  of  opinion  that  no  such  covenant  can  be  implied,  and 
that,  therefore,  as  that  is  the  basis  of  the  claim,  there  must  be  judgment  for 
the  Crown. 

Mellor,  J.  said  he  was  of  the  same  opinion.  It  was  not  contended,  he  said, 
that  the  petitioner,  without  alleging  that  Parliament  had  provided  ftmds,  could 
sustain  a  claim  for  nonpayment  of  the  subsidy;  but  his  case  was  that  there  was 
an  implied  covenant  to  let  him  convey  the  mails,  and  tiiat  he  was  entitled  to 
damages  for  its  breach.  But  it  could  not  be  conceived  that  the  Admiralty 
intended,  whatever  might  be  the  change  of  circumstances,  and  tlie  discoveries 
or  improvements  in  science,  to  bind  themselves,  for  ten  years  to  come,  to  send 
these  mails  by  the  vessels  of  Rfr.  Churchward.  And  in  considering  a  question 
of  implication,  it  was  very  material  to  bear  in  mind  the  nature  of  the  contract  and 
the  position  of  the  contracting  party.  It  was  not  reasonable  to  imply  such  a 
covenant  on  the  part  of  a  great  public  department  with  reference  to  a  great 
branch  of  the  public  service.  In  any  point  of  view  the  petition  must  rest  upon 
such  an  implication,  and  as  he  was  unable  to  draw  that  implication,  he  thought 
there  must  be  judgment  for  the  Crown. 

SnEi::,  J. — The  claim,  in  substance,  is  that  the  Admiralty  have  broken  their 
covenant  by  not  allowing  the  contractor  to  carry  the  mails.  But  there  is  no 
such  covenant  in  terms,  and  it  cannot  be  reasonably  implied.    This  case  stands 

upon  a  very  different  footing  from  those  cited — cases  of  mere  private  contracts; 
ind  the  Appropriation  Acts  afforded  a  defence.  It  was  notorious  that  the  Crown 
could  only  contract  for  payment  subject  to  funds  being  found  by  Parliament. 
The  condition  of  Parliamentary  sanction  was  usually  imposed  upon  Government 
contractors  by  some  such  condition  as  contained  in  this  contract,  and  such  was 
the  reliance  upon  the  justice  and  honour  of  Parliament,  that  the  Queen's  subjects 
were  not  prevented  by  that  condition  from  entering  into  such  oontractB.  The 
inconvenience,  such  as  it  was,  attached  to  matters  of  far  more  importance  than 
Post-office  contracts.  Treaties  with  foreign  powers,  involving  the  honour  and 
liability  of  tlie  Crown,  are  often  dependent  upon  the  acceptance  by  Parliament 
of  ttie  obligations  contracted  and  the  provision  of  the  requisite  funds.  And  a 
few  years  ago  the  fulfilment  by  the  Crown  of  a  treaty  between  Her  Majesty  and 
a  co-belligerent — containing  a  pecuniary  guarantee  by  the  Crown — was  imperilled 
by  some  opposition  in  the  House  of  Commons  and  only  saved  by  a  majority  of 
three.  It  was  beyond  the  power  of  the  Admiralty,  as  the  contractor  must  have 
known,  to  contract  on  behalf  of  the  Crown  on  any  terms  but  those  on  which  this 
contract  is  limited;  and  I  am  clearly  of  opinion  that  the  provision  of  funds  by 
Parliament  would  be  a  condition  precedent.  The  most  important  department 
of  the  public  service  would  be  entirely  free  from  the  control  of  Parliament,  if 
this  condition  were  not  given  effect  to.  And  I  am,  moreover,  of  opinion  that 
the  direct  enactments  in  these  two  Appropriation  Acts  afford  a  defence  to  the 
suit,  and  that  a  judgment  for  the  petitioner  would  be  an  express  violation  of 
those  enactments.  On  these  grounds  I  am  of  opinion  that  there  must  be 
judgment  for  the  Crown. 

LfsH,  J.  said  be  also  was  of  the  same  opinion.  The  question  was  whether 
there  was  a  contract  on  the  part  of  the  Crown,  absolute  and  without  any  qualifi- 
cation or  condition,  to  employ  the  contractor  for  eleven  years  in  the  carrying  of 
these  mails.  It  was  admitted  that  there  was  no  express  contract  to  that  effect, 
and  the  question  is  whether  it  can  be  implied.  He  was  clear  that  it  could  not, 
and  that  therefore  there  must  be  judgment  for  the  Grown. 
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The  Right  Hon.  Dr.  Lushinqton,  Nov.  16,  1866. 
THE  NORTH  AMERICAN  v.  THE  WHiD  ROSE. 
14  L.  T.  68. 

Collision — Fog  signals. 

Shipping. — Alihcugh  it  is  incumbent  on  steamships  (notwithstanding  their 
desire  to  make  all  progress)  to  slacken  speed  so  as  to  avoid  every  possible 
collision:  yd  this  necessity  does  not  in  any  way  relieve  sailing  ships  from  the 
duty  of  keeping  a  sharp  look  out,  and  sounding  such  fog  sigrMls  and  heUs  as  the 
provisions  of  the  statute  direct. 

Deane,  Q.C.,  and  Vernon  Luskington  for  the  North  American. 

Brett,  Q.C.,  and  Cohen,  for  the  Wild  Rose. 

Dr.  LrsHiNGTON  gave  judgment  in  this  case,  which  was  an  action  brought 
by  the  sailing  ship  North  America,  1,333  tons  register,  against  the  British 
steamship  Wild  Rose,  to  obtain  compensation  for  damage  sustained  by  reason 

of  the  ship's  coming  into  collision,  in  the  river  Mersey,  about  six  a.m.  on  the 
23rd  May  last.    The  wind  was  stated  as  from  S.E.  to  S.S.E.,  and  the  weather 
as  calm,  but  misty.    The  case  for  the  North  American  was,  that  while  at 
anchor,  with  her  proper  anchor  lights  exhibited,  she  having  been  anchored 
under  the  directions  of  a  duly  licensed  pilot  oS  Seacombe -ferry  in  about  mid- 
river,  the  tide  being  about  two  hours  flood,  running  from  four  to  five  knots ;  and 
those  on  board  her  being  engaged  in  getting  out  her  jibboom,  the  Wild  Rose, 
which  is  one  of  the  Sea  com  be- ferry  boats,  was  observed  about  two  ships' 
lengths  distant  coming  on  at  great  speed,  and  that  shortly  after,  the  steamer, 
notwithstanding  hailing  from  the  North  American,  ran  on  into  her  with  great 
violence,  the  steamer's  stem  striking  into  her  port  side,  before  the  mainmast, 
and  doing  great  damage.    It  was  then  alleged  that  the  collision  was  wholly 
occasioned  by  the  improper  navigation  of  the  Wild  Rose  and  by  the  negligence 
of  those  on  board  her,  and  that  it  was  not  caused  by  the  negligence  of  those  on 
board  the  North  American,  but  was,  so  far  as  tliey  were  concerned,  an  inevitable 
accident.    The  defence  for  the  Wild  Rose  represented  that  she  is  employed 
for  the  purpose  of  plying  between  Seacombe-ferry  and  the  Liverpool  landing- 
stage,  and  conveying  passengers  and  goods  between  those  two  stations;  that 
about  4,15  on  the  morning  in  question  she  left  the  Egremont-ferry,  where  she 
had  been  coaling  for  the  Liverpool  landing-stage,  and  that  while  so  proceeding 
the  master  of  the  Wild  Rose  saw  the  North  American  lying  athwart  the  tide, 
swinging  to  her  anchor  nearly  in  mid-river,  but  somewhat  closer  to  the 
Cheshire  side ;  that  she  reached  the  Liverpool  landing-stage,  and  while 
remaining  there  the  fog  commenced  and  gradually  increased  and  extended ; 
that  about  5.30  a.m.,  having  left  the  landing-stage  for  Seacombe-ferry,  she 
started  from  Seacombe-ferry  for  Liverpool,  and  the  fog  had  then  extended, 
and  the  North  American  was  not  visible  to  tiiose  on  board  the  steamer ;  that  on 
leaving  Seacombe-ferry  the  master  of  the  steamer  took  his  station  on  the  bridge 
between  the  two  paddle-boxes,  and  the  engineer  and  helmsman  were  at  their 
respective  posts;  that  the  master  of  the  steamier  shaped  his  course  so  as  to  go 
Bouth  of  tiie  place  where  he  had  previously  as  aforesaid,  on  his  passage  from 
Egremont-ferry  to  the  Liverpool  landing-stage,  observed  the  North  AmeTican 
lying,  and  north  of  another  vessel  at  anchor  higher  up  the  river;  that  from 
the  time  when  the  Wild  Rose  left  Seacombe  up  to  the  time  of  the  collision,  her 
steam  whistle  was  kept  continually  sounding,  and  a  good  look-out  was 
maintained ;  that  soon  after  the  Wild  Rose  left  Seacombe,  the  fog  became 
suddenly  exceedingly  dense,  and  thereupon  her  engines  were  immediately 
slowed ;  that  some  short  time  afterwards  the  North  American  first  became 
visible  to  those  on  board  the  Wild  Rose,  but  at  that  time  the  two  vessels  were 
so  near  to  one  another  that  it  was  then  quite  impossible  for  the  Wild  Rose  to 
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avoid  the  collieion ;  that  her  engines  were,  however,  stopped  at  once,  and  were 
immediately  afterwards  reversed  full  speed,  and  her  helm  was  put  hard  a-port; 
but,  notwithstanding  these  precautions,  the  Wild  Rose  came  into  collision  with 
the  North  American.  The  statements  in  the  case  of  the  North  American  were 
then  denied,  except  those  to  which  the  defendants  referred;  and  it  was 
contended  that  a  proper  look-out  was  not  kept  on  board  the  North  American, 
that  those  on  board  that  vessel  did  not  duly  hail  the  Wild  Rose  at  a  sufficiently 
early  period ;  and  that  they  improperly  neglected  to  take  any  steps  to  avoid  the 
collision;  that,  although  there  was  a  fog,  they  did  not  use  and  sound  her  bells, 
in  accordance  with  the  provisions  of  the  Merchant  Shipping  Act  Amendment 
Act  1862,  but  wholly  made  default  in  so  doing ;  that  the  place  where  the  North 
American  was  lying  was  opposite  to  a  public  ferry,  and  was  such  as  to  make  it 
peculiarly  incumbent  on  the  North  American  to  use  all  precautions  for  the 
purpose  of  warning  other  vessels  of  her  position  in  the  river;  and  that  the 
collision  was  neither  the  fault  of  the  North  American  nor  the  resiilt  of  inevitable 
accident.  Now,  that  there  was  on  the  morning  of  the  23rd  May,  that  which 
any  rational  man  would  have  termed  to  have  been  a  fog  existing  at  some  time 
or  other  in  the  river  Mersey,  there  caimot  be  a  shadow  of  doubt,  because  there 
is  evidence  of  facts  from  which  that  inference  must  necessarily  be  drawn :  these 
are  the  entries  from  three  of  the  landing  places,  and  the  fact  that  vessels  had 
crossed  backwards  and  forwards,  and  all  of  them  had  used  the  whistle. 
Assuming  that  to  be  a  proved  circumstance,  but  at  what  particular  time  the  fc^ 
prevailed,  and  at  what  particular  part  of  the  river  it  was  so  dense  as  has  been 
represented,  is  another  and  a  very  different  question,  upon  which  there  is 
much  contradictory  evidence.  Here  is  a  vessel  of  1,300  tons  lying  in  the  river 
Mersey  at  anchor,  and  she  is  run  into  almost,  if  not  quite,  in  a  straight  line, 
by  a  steamer  whose  custom  and  habit  it  was  to  cross  the  river  plying  for 
passengers.  Under  these  circumstances  there  is  no  doubt  what  is  the  law, 
viz.,  that  the  steamer  must  show  that  that  collision  was  occasioned  by  inevit- 
able accident,  and  circumstances  she  could  not  control,  or  that  it  was 
exclusively  the  fault  of  the  North  American,  since  it  is  manifest  that  a  vessel 
lying  at  anchor  is  incapable  of  getting  out  of  the  way,  or  of  adopting  any 
measure  which  might  prevent  a  collision,  at  least  to  some  extent.  In  the 
course  of  the  argument  it  was  suggested,  but  not  argued,  that  the  fog  might 
have  been  so  dense  that  it  would  have  been  incumbent  on  the  steamer  not  to 
have  proceeded  on  her  usual  occupation  because  of  the  danger  she  might  incur. 
Had  the  circumstances  given  in  evidence  produced  such  a  case,  the  court 
would  not,  for  a  moment,  have  hesitated  in  saying  that  it  would  have  been 
the  duty  of  the  court,  upon  these  pleadings,  to  have  taken  cognisance  of  it, 
and  to  have  considered  the  case  upon  the  fact,  proved  or  not  proved.  I  wish 
to  make  a  reference,  as  it  is  a  matter  of  great  importance,  whether  steamers 
are  at  liberty  to  follow  their  avocation  in  a  thick  fog,  when  following  that 
avocation  might  produce  damage  to  property,  goods,  or  loss  of  life,  to  the  case 
of  the  Qiralamo,  decided  by  Sir  John  NichoU.  In  that  case  the  vessel 
was  going  down  the  river  Thames  in  tow  of  a  steamer,  and  having  a  pilot 
on  board.  When  she  started  there  was  no  fog,  but  a  fog  came  on,  and 
the  learned  judge  laid  it  down  in  very  strong  terms,  that  it  would  have 
been  the  duty  of  the  master  to  have  superseded  the  pilot,  and  to  have 
caused  the  vessel  to  come  to  anchor,  rather  than  incur  the  risk  of  coUiaxm 
with  other  vessels.  I,  perhaps,  might  not  go  quite  the  whole  length  that 
Sir  J.  NichoU  went  on  that  occasion,  but  the  general  principle  1  should 
adopt,  viz.,  that  if  there  be  an  opportunity  of  stopping,  attempting  to  follow 
a  course  which  would  produce  possible  injury  to  life,  and  certainly  to  property, 
it  is  the  duty  of  those  who  have  the  control  of  steamers,  notwithstanding  the 
state  of  convenience  and  urgency  of  passengers,  to  hold  their  hand.  Looking 
at  the  steamer's  own  description  of  the  state  of  the  morning,  and  the  density 
of  the  fog  almost  immediately  after  she  quitted  Seacombe,  it  was  a  case  in 
which  the  utmost  vigilance  was  requisite  and  necessary,  and  she  ought  to 
have  had  the  very  best  look-out;  and  not  only  so,  but  to  have  gone  at  that 
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rate  which  would  have  enabled  her,  if  taken  by  surprise,  or  coming  in  contact, 
or  apparently  in  contact,  with  another  vessel,  to  avoid  collision.  Taking  into 
consideration  the  nature  of  the  morning  and  the  risk  nm,  were  all  proper 
measures  of  precaution  adopted  on  board  the  steamer,  and,  having  regard 
to  the  size  of  the  NoHk  American,  was  that  ship  descried  by  the  steamer  in 
due  time,  and  whether  or  not,  despite  no  bell  having  been  rung  on  board  the 
North  American,  might  she  not  have  been  seen  in  time  so  as  to  avoid  the 
coUiaion?  If  so,  the  steamer  is  wholly  to  blame.  If,  on  the  other  band,  the 
weather  was  so  foggy  that  the  North  American  ought  to  have  nmg  a  bell 
scoording  to  the  statute,  and  did  not,  the  North  American  would  he  in  default. 
Upon  the  whole  of  the  evidence  the  court  was  of  the  latter  opinion,  and  must 
hold  that  the  Wild  Rose  was  not  to  blame  for  the  collision,  and  there  must  be 
s  decree  accordingly. 

The  Court  was  assisted  by  Capt.  Bedman  and  Capt.  Nesbitt. 


KiMDERSLEY,  V.C.,  January  31,  February  8,  1866. 

THE  FREEHOLD  GENERAL  LAND  INVESTMENT  COMPANY 
(LIMITED)   V.    THE   METROPOLITAN   DISTRICT  RAILWAY 

COMPANY. 

14  L.  T.  96. 

Railway — Works — Injury  to  adjacent  property — Compensation — Prescrip- 
tion— Lateral  support — Railways  Clauses  Act,  sects.  6,  16. 

Railway. — Where  the  Legislature  has  authorised  a  railway  to  be  made, 
by  means  of  a  tunnel  or  otherwise,  through  a  town  or  close,  io  houses  or 
buildings,  the  railway  company  are  bound,  not  only  to  make  compensation  for 
any  damage  which  the  making  of  their  railway  may  occasion  io  adjacent 
erections,  but  also,  where  there  may  be  two  modes  of  constructing  their  works, 
to  adopt  that  course  which  would  do  the  least  amount  of  injury  to  the 
neighbouring  property. 

Motion  by  the  plaintiffs  for  an  injunction  to  restrain  the  defendants 
from  further  continuing  to  move  or  disturb  the  soil  in  the  space  between  the 
wall  of  the  plaintiffs'  house  and  the  line  of  the  defendants'  railway,  until, 
by  underpinning  or  some  other  means,  they  should  have  made  secure  the 
plaintiffs'  buildijQg  from  further  subsidence  or  other  injury. 

The  plaintiffs'  buildings  were  situate  in  Victoria  Street,  Westminster, 
and  a  tunnel,  being  part  of  the  defendants'  line  of  railway,  was  in  course  of 
construction  at  the  distance  of  twelve  feet  from  the  back  of  these  buildings. 
Numerous  affidavits  were  filed  on  each  side  as  to  the  extent  of  the  danger 
and  of  the  injury  which  had  been  done  to  the  plaintiffs'  premises.  The 
afGdavits  on  behalf  of  the  defendants  stated  that  the  mode  adopted  by  the 
defendants  in  the  construction  of  their  railway  was  the  one  which  was  the 
best  calculated  to  secure  the  plaintiffs'  building  from  injury.  The  plaintiffs 
allied  that  the  safety  of  their  premises  would  be  more  effectually  secured  by 
the  process  of  imderpinning. 

The  motion  being  only  part  heard  on  the  31st  January  the  last  day  of 
term,  it  stood  over,  in  consequence  of  the  adjournment  of  the  court  till  that 
day,  to  the  8th  Pebruary,  when  evidence  was  adduced  to  show  that  during  the 
interval  the  works  connected  with  the  railway  had  been  almost  completed, 
and  that  no  further  subsidence  of  the  plaintiffs'  buildings  had  occurred. 

Baily,  Q.C.  and  Waller,  for  the  plaintiffs,  in  support  of  the  motion,  relied 
upon  the  Railways  Glauses  Consolidation  Act  (8  A  9  Vict.  c.  20),  ss.  6,  16, 
as  showing  that  the  defendants  were  bound  to  adopt  the  best  means  in  their 
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power  to  avoid  injury  to  their  neighbours'  premises,  which  they  were  not 
doing. 

The  Aitomey-Qeneral,  Glasse,  Q.C.,  and  Speed,  for  the  defendants, 
maintained  that  they  had  done  everything  that  lay  in  their  power  to  avoid 
injury  to  the  plaintiffs'  premises,  and  that  they  were  not  authorised  by  their 
Act  of  Parliament  to  adopt  the  process  of  underpinning.  Moreover,  the 
plaintiffs*  buildings  had  not  been  erected  twenty  years,  and  they  had  not, 
therefore,  obtained  a  prescriptive  right  to  lateral  support  for  the  additional 
weight  caused  by  the  buildings.  If  any  injury  had  been  sustained,  it  was 
&  case  for  compensation  under  the  Lands  Glauses  Act. 

Baily,  Q.C.  in  reply. 

Cases  and  authorities  cited : 

Coais  V.  The  Clarence  Railway  Company,  1  R.  &  M.  181.  Atiomey- 
Oeneral  v.  London  and  South-Weatem  Railway  Company,  3  De  G.  &  Sm. 
439;  Stainton  v.  Woolrych,  23  Beav.  225;  Gale  on  Easements,  3rd  ed.  323. 
Bonomi  v.  Backhouse,  E.  B.  &  E.  655;  Hunt  v.  Peake.  Johns.  705. 

The  Vice  Chancellor  said  that  the  Legislature  having  given  power  to  the 
railway  company  to  make  their  works  by  means  of  a  tunnel  close  to  and 
through  the  midst  of  valuable  houses,  had  of  course  foreseen  that  some 
damage  would  occaBionally  be  done  to  the  houses  near  which  the  railway 
would  pass.  But,  notwithstanding  this,  it  had  conferred  upon  the  company 
a  right  to  make  such  a  tunnel,  even  though  the  making  of  it  should  inflict 
serious  injury  upon  the  owners  and  occupiers  of  adjacent  houses.  The 
company  were,  however,  bound  not  only  to  make  compensation  for  the 
damage  sustained,  but  also,  in  case  there  were  two  ways  of  constructing  the 
works,  to  take  that  course  which  would  do  the  least  amount  of  injury.  That 
was  the  effect  of  the  decisions  which  had  been  referred  to,  and  he  was  of 
opinion  that  this  protection  was  intended  by  the  Legislature  to  be  given, 
irrespective  of  the  question  whether  the  owners  and  occupiers  of  houses  had 
acquired  prescriptive  rights.  The  rule  applied  as  much  to  an  owner  for 
twelve  months,  as  to  an  owner  for  twenty-five  years.  In  the  present  case 
it  appeared  that  the  defendants'  works  bad  been  practically  completed  without 
any  serious  damage  to  the  plaintiffs'  premises  having  actually  accrued.  He 
should  therefore  make  no  order  upon  the  motion,  and  without  assuming  that 
the  course  pursued  by  the  defendants  was  the  best  course  to  avoid  injury  to 
the  plaintiffs*  building,  he  would  allow  the  question  of  costs  to  stand  over  till 
the  bearing. 


KiNDERSLEY,  V.C.,  March  1,  1866. 
McLACHLAN  v.  LOED. 
14  L.  T.  98. 

Practice — Affidavit  verifying  extracts  from  register  of  foreign  court. 

Evidence.— Leaye  graiited,  after  time  for  closing  evidence  had  passed, 
to  file  affidaviis  verifying  extracts  from  a  register  of  a  Scotch  court  of  laic. 

This  was  a  motion  by  the  defendants  for  leave,  notwithstanding  the  time 
fixed  for  closing  the  evidence  had  passed,  to  file  affidavits  verifying  extracts 
from  the  register  of  a  Scotch  court,  as  that  court  had  refused  production  of 
the  original  documents. 

The  suit  had  been  instituted  by  one  claiming  to  be  next-of-kin  of  Peter 
Cochrane  the  younger,  the  son  of  the  Peter  Cochrane,  the  administration  of 
whose  estate  had  been  the  subject  of  tlie  suit  of  Lord  v.  Colvin, 
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The  defendants  maintained  that  the  extracts  m  question  would  completely 
disprove  the  plaintiff's  case. 

Baily,  Q.C.  and  W.  Pearson  in  support  of  the  motion. 

Qlasie,  Q.C.  and  W.  Morris,  for  the  plaintiff,  opposed  the  application, 

E.  F.  Smith,  Q.C.  and  L.  Maoheton  appeared  for  different  parties  in  the 

suit. 

Baily,  Q.C.  in  reply. 

The  Vioe-Chancellor  said  that  he  was  of  opinion  that  the  application 
ought  to  be  granted,  for  it  would  be  a  denial  of  justice  to  refuse  it.  In  many 
cases  there  were  documents  in  public  deposits  in  a  foreign  country,  which 
therefore  could  not  be  parted  with,  and  consequently  secondary  evidence  was 
all  that  could  be  obtained.  Take  the  ordinary  ease  on  petition,  where  proof 
of  death  was  necessary,  perhaps  in  France,  and  an  extract  from  the  French 
registry  must  be  produced  and  verified.  It  was  true  that  it  might  have  been 
tampered  with,  but  the  court  did  not  refuse  to  receive  that  evidence  as  an 
examined  copy.  Of  course  the  original  document  was  best,  but  that  could 
not  be  had ;  as  to  the  genuineness  of  the  extracts,  that  would  be  a  separate 
question.  Saving  just  exceptions,  there  must  be  a  reasonable  time  to  file' 
the  affidavits,  say  twenty-one  days.  As  to  the  costs,  there  being  no  laches, 
they  must  be  costs  in  the  cause. 


Stuart,  V.C.,  February  22,  1866. 
COOKES  V.  GOOSES. 
14  L.  T.  96:  affirmed,  [1866]  E.  B.  A.  8828;  14  L.  T.  167  (L.  JJ.). 
Order  by  consent — Motion  to  vary  refused. 

Practioe. — Motion  to  vary  an  order  consented  to  upon  ike  faith  of  a 
statement  honestly,  though  erroneously,  made  at  the  bar,  and  where  no 
evidence  of  unfairness  or  surprise  was  adduced,  refused  with  costs. 

This  was  a  motion  to  vary  an  order  in  the  above  cause,  dated 
16th  December,  1865. 

It  appeared  that  at  the  hearing,  in  consequence  of  a  statement  honestly, 
though  erroneously,  made  at  the  bar,  that  the  income  of  the  estate  in  dispute 
was  only  500Z.,  the  plaintiff  had  consented  to  an  order  then  made  which 
directed  that  the  defendant,  who  was  the  receiver,  and  who  had  not  passed 
his  accounts,  should  continue  in  receipt  of  the  rents  and  profits. 

The  plaintifF,  however,  bad  since  ascertained  that  the  income  amounted 
to  1,000?.,  and  he  now  moved  to  have  the  words  "  by  consent  "  omitted  from 
the  order  on  the  ground  of  misrepresentation. 

Fischer  appeared  in  support  of  the  motion. 

C.  Hall  and  Martineau,  contra,  were  not  called  upon. 

The  Vioe-Chancellor. — The  plaintiff  has  deliberately  consented  to  the 
order,  and  as  there  is  no  evidence  of  either  unfairness  or  surprise  I  cannot 
allow  the  alteration  asked  for.    The  motion  must  be  dismissed  with  costs. 
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Stuart,  V.C..  March  3,  1860. 
BICKINS  V.  HAERIS. 


14  L.  T.  98. 


Practice — Sole  executor  abroad — Appointment  of  receiver. 

Executor  and  Administrator. — Where  a  sole  executor  was  abroad,  and 
the  beneficiarieB  under  the  will  were  unable  to  obtain  an  account  from  the 
person  left  in  control  of  the  property  during  the  executor's  absence. 

The  Court  sanctioned  the  appointment  of  a  receiver. 

This  was  an  ex  parte  motion  for  the  appointment  of  a  receiver  under 
the  following  circumstances : 

William  Harris,  by  his  will  dated  30th  May,  1861,  after  making  certain 
dispositions  of  his  property  for  the  benefit  of  the  plaintiffs,  appelated 
Q.  M.  Harris  and  the  defendant  Frederick  Willoughb;  Harris  the  guardians 
of  his  infant  children  and  the  executors  of  his  will. 

The  testator  died  in  1861,  possessed  of  real  and  personal  estate  of 
considerable  value.  His  will  was  proved  on  the  30th  September,  1862,  by 
the  defendant  alone,  the  other  executor  having  renounced  probate.  The 
estate  was  subsequently  realised,  and  after  satisfying  all  debts,  there  remained 
a  large  surplus. 

The  defendant  was  an  officer  in  the  army,  and  it  appeared  that  in  1864, 
being  obliged  to  join  his  regiment  in  the  East  Indies,  he  left  the  management 
of  the  trusts  of  the  estate  in  the  hands  of  a  Mr.  Hester,  who  now  had  the 
residuary  personaltj'  under  his  control. 

The  plaintiffs  alleged  that,  although  they  had  frequently  applied,  they 
had  been  unable  to  obtain  an  account  of  the  property  from  Mr.  Hester. 
Hence  these  proceedings. 

E.  K.  Karslake  appeared  in  support  of  the  motion,  and  referred  to 
Faith  V.  Dunbar,  G.  Coop.  200. 

The  Vige-Chancelldr. — I  think  I  shall  be  justified  in  granting  the  order 
asked  for. 


Debt — Mortgage — Money  lent — Bills  of  exchange  to  secure  advances — 
Redeemable  at  any  time. 

Bills  of  Exchange.  Mortgage. — H.  advanced  money  to  P.,  and  by 
agreement  was  to  receive  the  whole  amount  due  from  P.  in  acceptances  of  the 
D.  Company  to  C.'s  drafts  at  six,  twelve,  and  eighteen  months,  '*  but  if  not 
sufficient  bills  at  such  dates  are  received  from  the  D.  Company,  then  the 
balance  to  be  made  up  in  similar  bills  at  twelve,  twenty-four,  and  thirty-six 
months,  upon  which  10  per  cent,  interest  ehall  be  payable,  such  last-mentioned 
bills  to  be  redeemable  at  any  time  " : — Held  (affirming  the  judgment  of 
Westbury,  L.C.),  thai  the  word  redeemable  implied  that  the  debtor  P. 
might  take  up  the  last-mentioned  bills  at  any  time,  irrespective  of  the  other 
debts  due  by  him  to  H. 


[HOUSE   OF  LORDS.] 

Feb.  23,  1866. 
HILLS  V.  PAEKER. 
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Semble,  P.  might  take  up  any  one  or  more  of  the  bills  at  any  time: 
(per  Cranworth,  L.CJ. 

Bills  of  exchange  are  not  proper  subjects  of  mortgage,  and  are  primd 
facie  presumed  to  be  gioen  in  part  payment  as  they  become  due. 

The  principal  question  upon  this  appeal  wae,  whether  the  respondent 
was  entitled  on  the  23rd  March,  1858,  the  date  of  the  tender  hereafter 
raeutioned,  to  redeem  three  bills  of  exchange,  dated  respectively  the 
2;jth  February,  1858,  for  the  several  sums  of  2,800L,  2,933/.  6«.  8d..  and 
3,066/.  13s.  4d.,  and  payable  at  twelve,  tweuty-four,  and  thirty-six  months, 
upon  payment  or  tender  to  the  appellant  Frank  Clarke  Hills,  of  the  sums  of 
8,000/.  (the  amount  of  the  principal  monies  comprised  in  the  said  bills),  and 
61i.  15a.  9d.  (the  amount  of  the  interest  due  on  the  said  principal  sum  of 
8,0001.,  at  the  rate  of  10  per  cent,  per  annum  from  the  date  of  the  said  biUs 
to  the  date  of  the  said  tender),  making  together  8,0611.  158.  Hd.;  or  whether 
tlie  said  bills  were  not  redeemable  upon  payment  or  tender  of  any  sum  less 
than  the  amount  of  the  balance  then  due  to  the  said  Frank  Clarke  Hills  from 
the  respondent  and  his  late  co-partner,  the  appellant  Henry  Hills.  The  rest 
of  the  appeal  related  to  questions  of  costs  entirely. 

In  May,  1856,  the  respondent,  Richard  Parker,  agreed  to  enter  into 
partnership  with  Henry  Hills,  brother  of  Frank  Clarke  Hills,  in  the  business 
of  salt  manufacturers.  Henry  Hills  possessed  no  capital,  but  F.  C.  Hills 
agreed  to  furnish  it,  and  was  a  party  to  the  indenture  of  copartnership, 
agreeing  substance  to  find  money  for  the  working  of  the  partnership,  receiving 
10  per  cent,  interest  on  bis  advances,  and  stipulating  for  repayment  of  the 
principal  by  certain  annual  instalments. 

Afterwards  Mr.  Parker  contracted  to  sell  the  Imperial  Salt  Works  to 
Mr.  Corbett,  and  after  some  negotiation,  an  agreement  in  writing,  dated  the 
15th  January,  1858,  was  made  and  signed  between  and  by  the  appellants 
and  respondent.    Such  agreement  was  in  the  following  terms : 

Proposals. — Mr.  F.  0.  Hills  to  purchase  of  Soott's  representatives  the 
freehold  estate  called  the  Imperial  Salt  Works  at  Stoke  I'rior,  Worcestershire, 
and  with  the  concurrence  of  Mr.  Richard  Parker  and  Mr.  Henry  Hills  hereby 
expressed  to  carry  out  the  contract  for  sale  made  by  Mr.  Parker  with 
Mr.  Corbett.  Mr.  F.  C.  Hills  to  receive  the  whole  of  the  amount  due  to  him 
from  Parker  and  Hills  by  acceptances  of  the  Droitwich  Company  to 
Mr.  Corbett's  drafts  at  six,  twelve,  and  eighteen  months,  but  if  not  sufficient 
bills  at  such  dates  are  received  from  the  Droitwich  Company,  then  the  balance 
to  be  made  up  in  similar  bills  at  twelve,  twenty-four,  and  thirty-six  months, 
upon  which  10  per  cent,  interest  shall  be  payable,  such  last-mentioned  bills 
to  be  redeemable  at  any  time,  the  balance  of  the  purchase-money  to  be  paid 
into  Parker  and  Hills*  banking  account  with  the  Stourbridge  and  Kidderminster 
Bank  at  Bromsgrove,  out  of  which  the  debts  of  Parker  and  Hills  are  to  be 
paid,  and  the  balance  held  by  them  as  stakeholders.  The  annuity  to  be 
granted  by  Mr.  Corbett  to  Mr.  Parker  to  be  deposited  with  the  said  bank  as 
stakeholders.  The  time  for  completion  to  be  the  Ist  February,  1858.  This 
arrangement  to  be  without  prejudice  to  the  rights  of  the  parties  hereto 
independently  of  this  agreement.  These  proposals  and  terms  agreed  upon 
the  Idth  January,  1858,  by  us  the  undersigned. 

(Signed)  F.  C.  Hills. 

Henry  Hills. 
BiCHD.  Parker. 

After  the  execution  of  the  said  agreement,  Mr.  F.  C.  Hills  contracted  to 
purchase  from  Scott's  representatives  the  reversion  of  the  said  salt  works  for 
22,500Z.  At  that  time  F.  C.  Hills  claimed  as  owing  from  Hills  and  Parker 
to  him  the  sum  of  15,059/.  In  pursuance  of  the  agreement  three  bills  for 
2,800i.,  2,9331.,  and  3,0661,,  drawn  by  Corbett,  and  accepted  by  the  Droitwich 
Salt  Company,  were  received  by  F.  C.  Hills.   Each  of  those  bills  was  dated 
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25th  February,  1858,  and  was  for  the  principal  sum  of  2,666Z.,  with  interest 
at  5  per  cent,  for  twelve,  twenty-four,  and  thirty-six  months  respectively.  On 
the  28rd  March,  1858,  the  respondent  Parker,  after  three  days'  notice  of  his 
intention  to  redeem  the  bills,  tendered  the  appellant  F.  C.  Hills  the  pzinciiml 
sum  of  8,0001.,  and  interest  at  10  per  cent,  from  the  date'  of  the  bills  till 
the  day  of  tender,  being  61L  The  tender  was  refused  by  F.  C.  Hills,  unless 
he  received  from  Parker  and  Hills  the  whole  of  the  balance  due  to  him, 
which  he  said  was  about  15,1431. 

The  respondent  Parker  then  filed  his  bill  in  the  Court  of  Chancery, 
claiming  to  be  entitled  to  redeem  these  bills. 

Wood,  V.C.,  by  his  decree,  declared  that  the  respondent  Parker  was  not 
entitled  to  redeem  the  three  bills,  except  on  payment  of  the  whole  balance 
of  debt. 

On  appeal  to  the  Lord  Chancellor,  the  decree  was  reversed,  the  following 
being  the  material  part  of  the  judgment  of 

Lord  Westbury,  L.C. — We  then  come  to  the  consideration  of  the  nest 
point,  and  here  1  have  at  once  to  consider  the  propriety  of  the  decree.  Now, 
the  Vice  Chancellor  has  held,  in  dealing  with  the  matter  upon  principles 
applicable  to  mortgages,  that  the  latter  part  of  the  agreement  is  to  be 
understood  as  giving  to  Mr.  Parker  the  right  to  redeem  the  second  set  of 
bills,  not  upon  payment  of  such  sum  only  as  they  represented,  but  upon 
payment  of  that  sum,  whatever  it  be,  which,  after  deducting  what  Mr.  Hills 
was  bound  to  deduct  in  respect  of  the  first  set  of  bills,  might  have  remained 
due  to  him;  and  the  Vice  Chancellor  has  accordingly,  in  his  order,  embodied 
that  declaration.  Now,  this  is  a  very  material  point,  because  it  is  one  of 
the  principal  issues  raised  in  the  cause ;  and  the  first  clause  of  the  prayer  of 
the  bill  is  directed  to  the  determination  of  that  issue.  Mr.  Parker  insists 
that  the  object  of  the  second  part  of  the  agreement  was  this.  He  says : 
"  1  shall  receive  under  my  contract  with  Mr.  Corbett  a  second  set  of  bills, 
bearing  interest  only  at  5  per  cent. ;  but  you,  Mr.  Frank  Clarke  Hills,  chose 
to  impose  upon  me  a  continuance  of  my  original  liability,  under  the  deed 
of  May,  1856,  and  as  long  as  those  bills  are  current,  you  require  interest  at 
10  per  cent,  upon  those  bills,  instead  of  being  content  with  the  interest  which 
it  is  provided  they  shall  bear,"  Accordingly,  these  bills  during  their  currency, 
which  was  a  protracted  period,  became  a  considerable  onus  upon  the  shoulders 
of  Mr.  Parker,  and  Mr.  Parker  therefore  stipulated,  "  I  shall  be  at  liberty 
to  redeem  these  bills,  on  payment  of  Hills'  debts;  I  shall  thereby  exonerate 
myself  from  the  obligation  of  paying  10  per  cent,  in  respect  of  a  sum  which, 
as  between  me  and  my  debtor,  carries  only  5  per  cent."  Now,  I  cannot  for 
a  moment  mistake  the  meaning  of  this  agreement,  or  the  interpretation  of 
the  words.  What  is  redeemable?  The  second  set  of  bills.  In  what  sense  were 
they  redeemable?  They  were  redeemable  by  payment  of  the  money  due 
thereon.  They  never  are  txeated  by  this  agreement  as  anything  else  than  a 
payment  pro  tanto  to  Mr.  Hills  of  what  was  due  to  him  after  deducting  the 
first  set  of  bills.  I  think,  therefore,  it  is  perfectly  clear  that  Mr.  Parker  has 
a  right  at  any  time  to  go  to  Mr.  Hills,  and  say  to  him ;  these  bills  represent 
so  much  of  your  debt;  here  is  that  sum  which  they  represent;  and  after 
deducting  from  the  amount  for  which  they  were  drawn,  the  interest  at 
5  per  cent,  in  respect  of  the  period  they  had  to  run,  Mr.  Parker  was  entitled  to 
reclaim  possession  and  the  ownership  of  those  bills.  Surely  that  was  the 
meaning  of  the  agreement.  It  is  the  common  sense  of  the  agreement;  and 
when  you  look  at  the  relation  between  the  parties,  and  the  interest  that 
Mr.  Parker  had  to  relieve  himself  from  the  additional  onus  placed  upon  him. 
no  man  can  mistake  that  it  is  the  true  and  rightful  meaning  of  the  words. 
At  least,  when  I  say  "  no  man  can  mistake."  I  must  be  understood  as  speaking 
with  the  utmost  possible  deference  to  the  Vice  Chancellor,  from  whom  I  may 
truly  say  I  always  differ  with  a  considerable  amoimt  of  distrust;  but  in  this 
particular  case  I  am  bound  to  act  upon  my  own  opinion  of  what  was  the 
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intention  of  the  parties,  and  what  is,  consistently  with  that  intention,  the 
meaning  of  the  words  which  they  have  used.  I  am  compelled,  therefore,  to 
reverse  that  part  of  the  declaration  in  this  decree  which  declares  that  the 
plaintiff  was  not  entitled  to  redeem  the  three  bills,  on  payment  or  tender 
of  any  sum  less  than  the  amoimt  of  the  balance  due  on  the  23rd  March,  1858, 
the  date  of  the  tender.  I  am  not  of  that  opinion.  I  think  it  was  a  separate 
and  independent  right,  wholly  regardless  of  the  position  of  the  parties  in 
respect  of  the  rest  of  the  debt;  and  that  upon  payment  of  what  was  due  on 
the  bills,  and  confining  it  with  regard  to  the  bills  alone,  lie  was  entitled,  as 
I  have  already  said,  to  re-posKess  himself  of  those  bills.  Well,  that  brings 
us  to  the  inquiry  us  to  the  fact.  Was  tliat  tender  made  ?  The  parties  acted 
with  great  good  sense.  They  did  not  require  the  tender  to  be  made  in  actual 
money  number  when  spread  upon  the  table,  hut  the  agent  of  one  went  to  the 
agent  or  solicitor  of  the  other,  and  said,  **  I  have  so  much  money  ready, 
wherewith  to  pay  you  the  sum  due  upon  the  bills ;  deliver  me  over  the  second 
set  of  bills,  and  receive  that  sum  of  money."  It  is  admitted,  in  point  of 
fact,  that  the  representation  that  they  had  that  money  ready  to  be  paid  by 
cheque  over  the  counter  to  the  defendant  was  a  true  representation.  The 
opposite  party  said,  "  I  do  not  put  that  interpretation  upon  the  agreement, 
and  1  must  retain  this  second  set  of  bills  until  the  whole  aeeount  is  cleared." 
I  think  that  was  an  erroneous  view  of  the  matter,  and  I  am,  therefore,  of 
opinion  that  the  view  taken  by  the  plaintiff  of  his  position  in  that  particular 
was  the  true  one.  Now,  that  is  a  wholly  independent  issue.  It  is,  in  truth, 
according  to  my  view  of  the  agreement,  unconnected  with  the  rest.  It  was 
a  particular  stipulation,  generated  by  that  stipulation  on  the  part  of  Mr.  Frank 
Clarke  Hills  that  those  bills  should  bear  10  per  cent,  interest,  of  which  one 
part  would  not  be  payable  by  Mr.  Corbott  or  the  Salt  Company,  but  would 
have  to  be  paid  by  Mr.  Parker  personally.  Now,  that  being  so,  I  find, 
according  to  my  view  of  the  case,  that  the  plaintiff  was  entitled  to  have  had 
a  declaration  and  a  decree  in  conformity  with  the  first  part  of  the  prayer; 
and  I  am  obUgod  to  decree — I  do  not  mean  to  give  any  order  for  payment — 
but  I  must  declare  that,  being  entitled  to  that  relief,  he  is  entitled  to  so 
much  of  the  costs  of  the  suit  as  are  incidental  to  the  issue  raised  in  the  first 
clause  of  the  prayer.  I  have  said  that  I  do  not  mean  to  direct  payment  of 
those  costs  now,  but  1  make  that  declaration,  and,  therefore,  the  costs  will 
come  to  be  finally  disposed  of,  in  point  of  payment,  when  the  rest  of  the 
costs  of  the  suit  come  to  be  disposed  of.  But  there  remains  this,  what; 
operation  on  the  rest  of  the  account,  and  the  rest  of  the  claims  of  the  plaintiff, 
ought  the  fact  of  tender,  and  the  fact  of  its  being  a  rightful  tender,  to  have? 
Mr,  Rolt  has  very  correctly  and  properly  drawn  this  to  my  attention,  and  saya 
to  the  court,  "  Uo  you  mean  to  say  that  it  stopped  thenceforth  all  interest 
upon  the  bills?  Do  you  mean  to  declare  that  the  tender  shall  be  equivalent 
to  the  actual  payment  of  so  much  money  at  the  time  of  the  tender?"  I 
think  I  must  so  declare.  I  am  bound  to  say  that,  in  my  view  of  the  case, 
the  tender  was  made  upon  a  just  ground.  I  am  bound  to  say,  consistently 
with  the  agreement,  the  tender  ought  to  have  been  accepted;  and,  therefore^ 
I  must  declare  that  the  tender  so  made  ought  to  have  been  accepted  by 
Mr.  Frank  Clarke  Hills,  and  that  the  money  at  that  time  due  upon  the  bills — 
that  expression  will  not  be  mistaken:  by  the  money  at  that  time  due  upon 
the  bills  I  mean  the  nominal  amount  minus  the  interest  in  respect  of  the  time 
that  the  biUs  had  to  run — that  the  money  at  that  time  due  upon  the  bills 
ought  to  be  regarded  m  the  accounts  hereinattOT  directed,  as  havmg  been 
on  that  day,  paid  by  Mr.  Parker  to  the  defendant,  Mr.  Frank  Clarke  Hills! 
The  defendant  now  appealed  against  the  decree  of  the  Lord  Chancellor. 

Rolt,  Q.C.  and  Marten,  for  the  appellant,  contended  that  the  respondent 
could  only  redeem  the  bills  on  payment  of  all  the  debt  for  which  they  were 
a  security,  and  that  the  tender  was  insufficient  and  was  properly  refused. 

Daniel,  Q.C.  and  Fischer,  for  the  respondent,  contended  that  the 
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respondent  was  entitled  to  redeem  the  bills  at  any  time  on  paying  the  principal 
debt  appertaining  to  each,  and  the  interest  at  10  per  cent,  thereof,  and  the 
tender  being  of  the  proper  amount,  it  ought  to  have  been  accepted. 

The  Lord  Chancellor. — My  Lords,  although  this  is  a  case  upon  which  a 
great  deal  of  pains  has  been  spent,  the  point,  when  it  comes  to  be  closely 
examined,  is  as  short  a  point  as  ever  was  argued  at  your  Lordships'  bar. 
It  is  whether,  according  to  the  true  construction  of  an  agreement  which  bears 
date  the  15th  January,  1858,  certain  bills  of  exchange  that  were  put  into  the 
hands  of  Mr.  Frank  Hills,  who  was  one  of  the  defendants  in  this  case,  and  is 
now  one  of  the  appellants  were  put  into  his  hands  so  that  he  should  hold  them 
with  the  ordinary  incidents  of  a  mortgage,  or  whether  they  were  put  into  his 
hands  in  order  that  he  might  apply  the  money  secured  by  those  bills,  either 
by  holding  them  till  they  became  due,  or  by  negotiating  them  previously,  or 
by  having  them  taken  out  of  his  hands  by  the  persons  who  had  put  them 
into  his  hands  in  part  payment  of  the  money  which  was  due  to  him  from  the 
persons  by  whom  they  were  deposited.  Now  the  first  question,  as  I  ventured 
to  put  it  in  the  course  of  the  argument,  is  this.  Is  there  any  mortgage  at  all? 
I  do  not  say  that  there  might  not  be  such  a  thing  as  a  mortgage  of  bills  of 
exchange,  but  it  has  not  happened  to  me  in  the  course  of  a  pretty  long 
familiarity  with  legal  proceedings  ever  to  have  heard  of  such  a  case.  I  do 
not  know  whether  m;  noble  and  learned  friends  can  assist  me  from  their 
recollection,  but  for  my  own  part  I  do  not  remember  ever  to  have  met  with 
such  a  thing  as  a  mortgage  of  bills  of  exchange.  And  there  is  no  wonder  that 
it  would  be  very  rare  if  it  ever  does  happen,  because,  when  a  bill  of  exchange 
becomes  due,  it  cannot  be  treated  as  a  mere  mortgage  security,  for  the  holder 
of  it  must  then  get  the  acceptor  to  pay  it,  and  apply  it  in  part  or  in  full 
dischai^e  of  his  debt.  Therefore  it  differs  in  its  character  essentially  from 
any  other  kind  of  mortgage.  The  question  here  is,  whether  there  is  anything 
on  the  face  of  these  proceedings  to  induce  your  Lordships  to  come  to  a 
conclusion  contrary  to  that  at  which  the  Lord  Chancellor  arrived,  that  these 
bills  were  put  into  the  hands  of  Mr.  Frank  Clarke  Hills,  in  whose  hands  they 
were  placed  by  Mr.  Parker,  in  order  that  he  should  hold  them  merely  as  a 
security.  The  reason  relied  upon  for  that  is  derived  from  the  language  of  the 
agreement  between  the  parties.  I  do  not  go  into  the  facts  of  the  case,  because 
they  have  been  occupying  your  Lordships  all  to-day  and  some  portion  of 
yesterday,  and  your  Lordships  are  all  so  familiar  with  them  that  it  ie  useless 
to  go  over  them  again.  The  agreement  I  have  referred  to  is  an  agreement 
of  the  15th  January,  1858.  I  will  not  read  the  first  sentence,  but  the  effect 
of  it  is  that  Mr.  Frank  Clarke  Hills  was  to  purchase  the  fee-simple  of  certain 
salt  works,  and  to  carry  out  a  certain  contract  of  sale,  which  had  been  made 
with  Mr.  Corbett,  for  the  purchase  of  plant  and  stock,  and  so  forth.  The 
agreement  goes  on:  "  Mr.  Frank  Clarke  Hills  "  (who  was  a  creditor,  to  whom 
the  firm  of  Parker  and  Hills  was  lai^ely  indebted)  "  to  receive  the  whole  of  tibe 
amount  due  to  him  from  Parker  and  Hills,  in  acceptances  of  the  Droitwich 
Company  to  Mr.  Corbett 's  drafts  at  six,  twelve,  and  eighteen  months."  These 
were  drafts  which  were  to  be  given  by  Mr.  Corbett,  in  order  to  pay  for  what  have 
been  called  the  stock  and  plant,  and  so  forth.  It  had  been  represented  to 
Mr.  Hill,  80  he  says,  and  I  dare  say  truly,  that  this  was  a  very  large  sum, 
and  probably  would  cover  the  whole,  or  more  than  the  whole,  amount  due  to 
him.  The  amount  due  to  Mr,  Hills  I  may  state,  in  a  round  way,  at  13,00(M. 
or  14,0001.,  and  it  was  thought  that  the  stock  would  eventually  produce  more, 
and  much  more  than  sufficient  to  satisfy  that  demand.  But  it  was  possible 
that  that  might  not  be  the  case,  therefore  the  agreement  goes  on:  "but, 
if  not  sufficient  bills  at  such  dates  are  received  from  the  Droitwich  Company, 
then  the  balance  to  be  made  up  in  similar  bills  at  twelve,  twenty-four,  and 
thirty-six  months,  upon  which  10  per  cent,  interest  shall  be  payable,  such 
last-mentioned  bills  to  be  redeemable  at  any  time."  Now,  what  is  said  <m 
the  part  of  the  applicants  is,  that  the  expression  "  such  last-mentioned  bilb 
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to  be  redeemable  at  any  time  "  must  be  read  with  the  expression  (a 
line  or  two  above)  "  the  balance  to  be  made  up  in  similar  bills/'  and 
so  on,  and  that  it  must  mean  that  the  balance  is  to  be  redeemable, 
and  to  be  redeemable  with  the  ordinary  incidents  of  a  mortgage,  which 
we  all  know  can  only  be  redeemed  by  the  mortgagor  paying  all  that 
is  due.  The  question  is,  whether  that  is  a  fair  cons^uction  of  this 
agreement.  I  confess  that  I  think  it  is  not.  I  concur  with  the  Lord 
Chancellor  in  his  opinion,  that  the  meaning  of  the  word  "  redeemable  "  in 
the  agreement  was  that  the  person  who  was  to  pay  this  debt,  namely, 
Xfr.  Parker,  might  take  up  these  bills  at  any  time  he  thought  fit.  And  I  am 
not  at  all  prepared  to  say,  although  such  a  qiiestion  is  not  raised  here,  that 
he  might  not  take  up  any  one  or  more  of  them.  I  do  not  know  how  that 
would  be.  No  such  question  has  been  raised,  and  it  is  not  necessary  to 
embarrass  otu^elves  with  it.  There  are  several  reasons  which  seem  to  me 
to  lead  to  this  conclusion,  but  the  one  which  has  satisfied  me  (for 
i  confess  that,  in  the  course  of  the  discussion,  I  have  had  considerable 
doubts  upon  the  subject)  is  this :  it  is  quite  certain  that  the  bills  to 
he  given  for  the  stock  were  to  be  taken  in  payment  of  the  debt;  that  ia 
quite  clear.  The  expression  is,  "  Mr.  Frank  Clarke  Hills  to  receive  the  whole 
of  the  accounts  due  to  him  from  Parker  and  Hills  in  acceptances  of  the 
Droitwich  Company  to  Mr.  Corbett's  drafts,  at  six,  twelve,  and  eighteen 
months."  It  is  not  disputed  that  that  meant  "to  be  taken  in  payment." 
But  what  reason  is  there  for  imagining  that  that  which  was  not  covered  by 
these  bills  was  to  be  taken  by  bills  with  any  other  incidents  attached  to  these 
which  were  to  be  taken  clearly  as  payment.  The  agreement  goes  on  to  say, 
"  If  not  sufficient  bills  at  such  dates;"  that  is  to  say,  if  it  turns  out  that  the 
stock  does  not  realise  sufficient  to  pay  the  whole  account  that  was  owing, 
then  '*  the  balance  to  be  made  up  in  similar  bills  at  twelve,  twenty -four,  and 
thirty-six  months."  Supposing  there  was  nothing  further,  could  anybody 
doubt  that  those  bills  were  to  be  taken  upon  the  same  footing  as  the  bills 
which  were  taken  in  respect  of  the  stock?  There  is  nothing  to  indicate  any 
sort  of  difference  in  the  mode  in  which  they  were  to  be  applied.  The  words 
following  are  these;  "  upon  which  10  per  cent,  shall  be  payable  "  (that  we 
understand,  because  the  debt  was  a  debt  carrying  interest  at  10  per  cent.), 
such  last-mentioned  bills  to  be  redeemable  at  any  time;  that  ia  to  say,  if 
Mr.  Parker,  instead  of  letting  these  bills  run  their  course,  when  of  course  no 
question  could  arise  upon  the  word  "  redeemable,"  and  the  money  that  would 
be  paid  upon  them  would  go  in  liquidation  of  so  much  of  his  debt,  chooses 
to  say,  "  I  will  pay  them  off  at  once  as  if  they  were  due,"  he  shall  be  at 
liberty  to  do  so.  That  is  the  view  which  the  Lord  Chancellor  took  of  the 
case,  and  I  quite  agree  with  his  Lordship  that  it  is  the  common  sense  view  of 
the  case,  and  that  which  I  cannot  but  think  the  parties  intended.  Therefore, 
without  troubUng  your  Lordships  at  greater  length,  I  shall  move  your 
Lordships  that  the  judgment  of  the  Lord  Chancellor  be  afifirmed,  and  in  so 
doing  1  am  quite  satisfied  that  I  am  doing  that  which  is  consistent  with 
justice  as  well  as  law. 

Lord  Chelmsford. — ^My  Lords,  I  entirely  agree  with  the  view  taken  of 
this  case  by  my  noble  and  learned  friend  on  the  woolsack.  The  point  is  really 
one  of  the  shortest  kind.  Originally  the  firm  of  Parker  and  Hills  were  indebted 
to  Mr.  Frank  Clarke  Hills  for  advances  made  by  him  bearing  interest  at 
10  per  cent.  Mr.  Frank  Clarke  Hills  wished  to  call  in  his  money.  There  had 
been  an  agreement  at  that  time  entered  into  between  Mr.  Corbett,  who  was 
going  to  take  a  lease  of  the  salt  works,  and  Mr.  Parker,  that  Corbett  should 
pay  for  the  lease  and  for  the  stock  by  certain  bills  of  exchange.  In  respect 
of  the  amount  of  the  valuation  of  the  stock,  he  was  to  pay  by  three  equal 
instalments,  by  drafts  accepted  by  the  Droitwich  Salt  Company  at  six, 
twelve,  and  eighteen  months  after  6&te,  bearing  10  per  cent,  interest.  Then, 
iar  tile  lease,  he  was  to  pay  a  sum  of  10,0001.  by  drafts  on  the  Droitvrich  Salt 
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Company,  at  twelve,  twenty-four,  and  thirty-six  months  after  date,  and  also 
by  an  acceptance  by  himself  for  the  sum  of  2,0001.,  in  that  way  making  up 
the  sum  of  lO.DOOL   The  agreement  that  was  entered  into  of  the  15th  January, 
1858,  upon  which  (and,  indeed,  upon  a  very  few  words  of  it)  the  whole 
question  turns,  has  reference  to  the  agreement  which   I  have  mentioned 
between  Mr.  Corbett  and  Mr.  Parker;  and,  in  fact,  the  bills  which  were  to 
be  received  by  Sir.  Frank  Clarke  Hills  were  the  bills  which  were  to  be 
obtained  from  the  Droitwich  Salt  Company  by  Mr.  Corbett,  in  respect  of  the 
agreement  of  the  9th  December,  1857,    Now  it  is  observable,  in  construing 
the  agreement  of  the  15th  January,  that  the  words  are  not,  "  Mr.  Frank 
Clarke  Hills  shall  receive  as  secunty  for  the  whole  of  the  amount  which  is  due 
to  him  from  Parker  and  Hills  these  acceptances;"  hut  the  words  are, 
"  Jlr.  Frank  Clarke  Hills  to  receive  the  whole  of  the  amount  due  to  him  from 
Parker  and  Hills  in  acceptances  of  the  Droitwich  Company."    So  that  it  was 
clearly  contemplated  that  Mr.   Frank  Clarke  Hills  was  to  receive  these 
acceptances  of  the  Droitwich  Salt  Company,  not  as  security,  but  in  payment 
of  the  balance  which  was  due  to  him.    But  although  it  was  expected  that 
the  valuation  would  cover  the  whole  amount  which  was  due  to  ilr.  Frank 
Clarke  Hills  from  the  firm  of  Parker  and  Hills,  yet  is  was  anticipated  that 
possibly  it  might  not  amount  to  that  sum,  and  therefore  it  was  further 
provided  that,  "  If  not  sufficient  bills  at  such  dates,"  that  is  to  say,  not 
sufficient  bills  to  cover  the  amount  that  was  due,  "  are  received  from  the 
Droitwich  Company,  then  the  balance  to  be  made  up  in  similar  bills  at 
twelve,  twenty-four,  and  thirty-six  months,  upon  which  10  per  cent,  shall 
be  payable,  such  last-mentioned  bills  to  be  redeemable  at  any  time."  Now, 
those  bills  at  twelve,  twenty-four  and  thirty-six  months  were  bills  which  were 
to  be  taken  for  the  balance  of  the  whole  amount  which  the  former  bills  did 
not  satisfy,  which  former  bills,  by  the  very  terms  of  the  agreement,  were 
bills  which  were  to  be  accepted  in  payment,  and  not  as  security.    It  appears 
then  that  the  object  of  the  parties  with  regard  to  this  agreement  was  this ; 
Mr.  Frank  Clarke  Hills  was  a  creditor  for  advances  made  to  the  firm  of  Parker 
and  Hills,  whicli  advances  were  bearing  interest  at  10  per  cent.,  and  it  is 
admitted  that  Parker  and  Hills,  although  the  advances  were  stipulated  by 
the  agreement  to  be  paid  at  definite  periods,  might,  before  those  periods 
arrived,  have  paid  the  amount,  and  so  have  stopped  the  payment  of  the 
10  per  cent,  interest  of  so  much  of  the  advances.    Looking  to  that  it  appears 
very  clearly  that  the  object  of  the  parties  with  regard  to  these  other  bills 
which  were  to  be  taken,  supposing  that  the  bills  for  the  valuation  were  not 
sufficient,  was,  that  these  bills  should  represent  the  credit  which  Mr.  Frank 
Clarke  Hills  had  upon  the  £rm  for  his  advances  with  sums  which  he  was 
entitled  to  receive  for  interest  at  10  per  cent,  upon  them;  and  that  being 
so,  that  Mr.  Parker  should  in  the  same  way,  by  redeeming  these  bills  from 
time  to  time,  stop  the  payment  of  the  10  per  cent,  interest,  which  would 
otherwise  be  chargeable  upon  him.    This  being  the  case  the  whole  agreement 
is  perfectly  clear,  because,  if  it  appears  from  the  very  terms  of  the  agreement 
that  the  original  bills,  which  were  the  bills  to  be  taken  under  the  valuation, 
were  not  to  be  taken  as  security,  but  to  be  taken  as  payment,  and  if  the 
balance  was  to  stand  exactly  upon  the  same  footing  as  the  original  bills,  and 
if  those  represented,  and  were,  in  fact,  in  payment  of  moneys  which  were  due 
to  Mr.  Frank  Clarke  Hills  bearing  10  per  cent,  interest;  then  there  is  no 
other  proper,  or  reasonable  or  common  sense  construction,  as  my  noble  and 
learned  friend  has  said,  with  reference  to  the  words  of  the  agreement  "  to  be 
redeemable  at  any  time,"  than  that  before  the  hills  had  run  their  period 
the  interest  of  10  per  cent,  might  be  stopped  by  redeeeming  those  bills;  that 
is  to  say,  paying  the  bills  with  10  per  cent,  interest  up  to  the  time  of  payment. 
That  is  the  situation  of  things.    There  is  no  doubt  whatever  that  Mr.  Frank 
Clarke  Hills  might  have  negotiated  these  bills,  and  if  he  had  negotiated  the 
bills  he  would  only  have  obtained  from  third  persons  5  per  cent.    But  he 
might  have  kept  the  bills  in  his  hands  until  Mr.  Parker  thought  proper  to 
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redeem  them,  and  if  he  thought  proper  to  redeem  them  then  Mr.  Hills  would 
obtain  his  10  per  cent.  With  these  few  observations  it  appears  to  me  that 
the  case  is  perfectly  clear,  and  I  agree  entirely  with  the  views  which  my  noble 
and  learned  friend  has  taken,  and  with  the  decree  of  the  Lord  Chancellor. 

Lord  Kinosdown. — am  of  the  same  opinion. 

Decree  or  order  affirmed  with  cogtg. 


[HOUSE  OF  LORDS.  ] 

Feb.  26,  1866. 
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14  L.  T.  Ill:  affirming,  32  L.  J.  Ch.  411;  8  L.  T.  810;  9  Jur.  N.S.  838 
(L.  JJ.):  and  32  Beav.  446  ;  55  E.  R.  175  (M.R.). 

Contraci — Specific  performance — Ceriainiy  of  ternu — Fairness— Contract 
partly  parol. 

Specific  Perfohmance. — A  court  of  equity  ivill  enforce  an  agreement  in 
icriting  modified  by  parol,  and  partly  performed,  if  the  terms  of  the  contract 
can  be  established  with  sufficient  certainty,  if  the  part  performance  is  clearly 
referable  to  the  contract  proved,  if  the  plaintiff's  conduct  throughout  has  been 
perfectly  correct,  and  if  the  contract  is  fair  and  honest. 

Appeal. — A  judge  who  differs  from  the  opinion  of  the  majority  of  a  court 
from  which  an  appeal  lies  should  always  state  fully  the  grounds  of  his  dissent^ 
m  order  to  guide  the  unsuccessful  party  as  to  the  propriety  of  an  appeal. 

The  object  of  the  present  appeal  was  to  obtain  specific  performance  of  an 
agreement,  partly  in  writing  and  partly  parol,  entered  into  by  the  appellant, 
a  tenant  farmer,  with  his  landlord  the  respondent. 

This  agreement  was  to  the  effect  that  the  respondent  should  assign  to 
the  appellant  all  his,  the  respondent's  estate  and  interest  in  certain  lands 
and  hereditaments  in  the  county  of  Monmouth,  held  by  the  respondent  as 
lessee  under  the  Bishop  of  Llanda£F,  and  also  grant  to  the  appellant  a  lease 
tor  three  lives  of  certain  freehold  lands  in  the  parish  of  Bishton  in  the  said 
county,  which  belong  to  the  respondent  in  fee,  in  consideration  of  a  large 
rent  to  be  paid  by  the  appellant  to  the  respondent. 

The  defendant  (the  now  respondent)  was,  in  the  year  1859,  possessed  of 
considerable  property,  consisting  of  between  twenty  and  thirty  different 
holdings,  besides  many  cottages  and  some  chief  rents,  in  the  parishes  of 
Bishton,  Llanmartin,  Llandevaud,  and  Llandewi,  in  the  county  of  Monmouth. 
Much  of  this  was  held  under  the  diocese  of  Llandaff,  partly  on  leases  for 
years,  which  would  expire  in  1866,  and  partly  on  leases  for  lives,  and  the  rest 
was  freehold  land,  held  by  the  defendant  in  fee  simple.  In  1859,  and  in  tiie 
early  part  of  that  year,  there  had  been  much  negotiation  and  talk  between 
the  defendant  and  the  plaintiff  respecting  these  lauds,  and  a  proposal  was 
made  to  the  plaintiff  by  the  defendant  more  than  once  to  take  them  all  at 
a  Bxed  rent,  to  be  paid  in  advance.  Ultimately,  in  June,  1859,  an  agreement 
was  come  to  which  was  to  this  effect: 

Be  it  remembered  that  the  defendant  hereby  agrees  to  let,  and  the 
plaintiff  to  take,  all  and  every  the  leasehold  farms,  farmhouses,  lands,  here- 
ditaments, and  premises  held  by  him.  the  said  defendant,  under  the  Lord 
Bishop  of  the  diocese  of  Llandaff,  situate  in  the  respective  parishes  of 
Bishton,  Llanmartin,  Llandevaud,  and  Llandewi.  in  the  said  county  of 
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Monmouth,  and  the  rights,  easements,  and  appurtenances  therewith  held, 
used,  or  enjoyed  for  and  during  all  the  rest,  residue  and  remainders  now  to 
oome  and  unexpired  of  and  m  the  several  term  and  terms  of  years  in  the 
same  several  iind  respective  premises  from  the  25th  day  of  December  now  next 
ensuing,  at  the  yearly  rent  of  739/.  198.  9d.,  clear  of  all  existing  and  future 
taxes,  rates,  und  outgoings  (except  property  tax),  and  to  be  payable  by 
yearly  payments  on  the  28th  of  December  in  every  year;  the  said  plaintiff 
to  pay  to  the  said  defendant  one  whole  year's  rent  in  advance  on  the  25th  of 
December  next,  for  which  the  said  defendant  agrees  to  allow  him  interest 
thereon  at  the  rate  of  5  per  cent,  per  annum ;  and  the  said  plaintiff  is  to  be 
entitled  to  the  full  benefit  and  advantage  of  him,  the  said  defendant,  of  and 
in  all  and  every  the  leases  of  the  said  premises  so  granted  to  the  said 
defendant  by  the  said  Lord  Bishop  of  the  diocese  of  LlandafiE  as  aforesaid. 
And  the  said  defendant  hereby  further  agrees  to  execute  proper  assignments 
of  such  leases  to  him,  the  said  plaintiff,  when  required  so  to  do;  provided 
that,  if  the  said  plaintiff  shall  fail  to  pay  to  the  said  defendant  the  said 
whole  year's  rent  in  advance  us  aforesaid,  the  assignment  of  the  premises 
shall  be  forfeited. 

That  was  dated  the  23rd  June,  1859.  The  amount  of  7391.  19«.  9d.  was 
arrived  at  by  refemng  to  a  list  of  tenants'  names,  with  the  sums  they  paid 
set  opposite  to  their  names,  amounting  in  the  whole  to  6891.  19«.  9d,,  with  an 
addition  of  lOOZ.  per  annum. 

Immediately  after  the  agreement  was  executed  the  defendant  signed 
printed  notices  to  the  tenants  to  quit  on  the  25th  December,  1859,  and  then 
he  gave  these  to  the  plaintiff  to  deliver  to  the  tenants,  which  he  accordingly  did. 

In  this  way  notices  to  quit  were  signed  by  the  defendant,  and  were 
delivered  to  all.  the  tenants  holding  under  him  except  the  plaintiff  himself. 

On  serving  these  notices,  the  plaintiff  discovered  from  the  inquiries 
which  he  made  from  the  tenants,  that  the  list  above  referred  to  was  very- 
imperfect. 

In  one  case  the  sum  set  against  the  name  was  161.  instead  of  531.,  ae  it 
ought  to  have  been ;  and,  in  three  other  instances,  no  figures  at  aU  were 

inserted,  but  blanks  were  left  opposite  the  names  of  the  tenants,  which  ought 
to  have  been  filled  up  with  5/.,  25/.,  and  41.  These,  added  to  the  H71. 
deficiency  already  mentioned,  amounted  together  to  111.,  which,  added  to 
the  em.  19s.  9d.,  would  make  the  total  rental  710L  198.  9d.  The  plaintiff 
says  this  error  being  discovered  early  in  December,  1859,  he  went  through  a 
list  with  the  defendant,  and  made  up  the  amount  of  the  rent  previously  paid 
to  be  7101.  198.  9d.,  the  sum  already  mentioned,  and  that  with  the  lOOL 
agreed  upon  as  the  addition  to  be  paid  by  the  plaintiff  made  up  the 
810^  19«.  9d.,  which  sum  was  paid  by  the  plaintiff  to  the  defendant,  who  gave 
him  a  receipt  for  that  amount  on  the  19th  December,  1859. 

The  imperfection  of  the  statement  of  the  amount  of  rent  paid  by  the 
defendant's  tenants  was  discovered  between  June  and  December  by  the 
plaintiff.  By  his  inquiries  from  the  tenants,  he  discovered  that  a  portion  of 
their  holdings  were  held  by  them  for  lives  under  the  see  of  Llandaff,  and  also 
that  of  a  portion  of  the  lauds  the  defendant  was  seised  in  fee  simple.  He  also 
discovered  that  the  boundaries  were  confused  and  difficult  to  be  distinguished. 

Having  ascertained  all  these  facts,  on  the  26th  December  the  plaintiff 
called  on  the  defendant  and  obtained  from  him  a  consent  to  sign  a  memo- 
randum modifyuig  the  first  agreement. 

Accordingly  the  plaintiff  went  away,  caused  such  a  memorandum  to  be 
prepared,  and  brought  it  back  to  the  defendant,  who  signed  it.  This  second 
document  was  in  these  terms,  and  was  dated  26th  December,  1859 : 

This  is  to  certify  that  the  lifehold  property  in  different  parishes,  and  the 
freehold  property  in  the  parish  of  Bishton,  belonging  to  me,  is  to  be  held  by 
William  Price  at  the  same  rent  per  acre  per  year  in  proportion  of  the  present 
rental  of  the  whole  after  the  term  of  years  lease  is  expired  until  the  longest 
liver  that  is  in  the  life  lease  is  expired. 
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There  were  still  further  modifications  of  the  alleged  agreement  which  the 
plaintiff  Bought  to  eBtabliflh  by  parol  evidence. 

The  defendant  in  his  answer  denied  the  alleged  agreement;  said  that 
the  terms  of  agreement  were  never  settled  or  defined ;  that  he  was  acting 
throaghout  without  professional  advice,  and  having  regard  to  the  impaired 
state  of  his  memory,  of  which  the  plaintiff  was  well  aware,  it  would  be 
contrary  to  equity  that  specific  performance  of  an  agreement  so  obtained 
should  be  decreed. 

The  Master  of  the  Rolls  dismissed  the  bill  without  costs.  On  appeal  the 
liords  Justices  differed  in  opinion,  and  therefore  the  decree  of  the  Master  of 
the  Bolls  was  affirmed.   The  present  appeal  was  then  brought. 

The  Attomey-QeneTal  and  Jcsael,  Q.C.,  for  the  appellants,  contended 
that  the  agreement  was  fidly  established,  and  had  sufficient  certauity  and 
fairness  to  justify  specific  performance  being  decreed. 

Baggallay,  Q.C.  and  M'hUbread  for  the  respondent. 

Cut.  adv.  vuU. 

The  Lord  Chancellor. — My  Lords,  when  this  case  came  to  be  heard 
before  the  Master  of  the  Rolls,  his  Lordship  held  that  the  whole  was  too 
vague  and  uncertain  an  agreement  to  be  enforced,  that  the  evidence  was 
wholly  insufficient  to  support  it,  and  therefore  dismissed  the  bill  without 
costs.  From  that  decree  of  dismissal  the  plaintiff  appealed  to  the  Lords 
Justices.  The  Lords  Justices  differed;  Turner,  L.J.  thinking  that  there  was 
an  agreement  asserted  and  made  out  in  point  of  fact,  though  not  reduced  to 
writing,  but  part  performed,  and  which  therefore  ought  to  be  enforced; 
Knight  Bruce,  L.J.  thinking  that  it  ought  not  to  be  enforced.  It  was 
suggested  at  the  bar  that  his  Lordship  concurred  with  Turner,  L.J.  as  to  the 
agreement  having  been  made  out,  but  that  he  thought  it  ought  not  to  be 
enforced,  by  reason  of  the  want  of  competence  of  mind  of  the  defendant, 
I  cannot  say  that  that  is  the  way  in  which  I  interpret  the  language  of 
Knight  Bruce,  L.J.  I  think  his  Lordship  certainly  thought  that  the  absence 
of  professional  advice,  and  the  evidence  that  there  was  (so  far  as  there  was 
any  evidence)  of  imbecility  of  mind  and  w^ant  of  memory  on  the  part  of  the 
defendant,  presented  an  insuperable  bar.  But  1  do  not  find  that  Knight 
Bruce,  L.J.  at  all  expressed  an  opinion  that  he  thought  that  the  agreement 
was  made  out  if  the  defendant  had  been  a  man  of  competent  mind.  But  be 
that  as  it  may,  the  Lords  Justices  differed,  and  the  result  necessarily  was, 
that  the  decree  of  the  court  below  was  affirmed.  From  that  decree  the 
plaintiff  has  appealed  to  your  Lordships'  House,  and  tlie  question  is,  whether 
that  dismissal  was  right.  I  have  no  hesitation  in  saying  that,  in  my  opinion, 
I  think  it  was,  and  I  will  proceed  to  state  why.  In  the  first  place,  this 
agreement  is  certainly  an  agreement  of  a  very  complicated  nature.  The 
first  agreement  of  the  23rd  Juno  was  in  writing,  and  read  per  ae  it  is  perfectly 
clear  and  admitted  of  no  doubt  whatever  as  to  its  construction.  That 
agreement,  however,  certainly  never  was  put  in  force,  but  subsequently  it 
was  modified  by  parol,  and  1  do  not  at  all  question  the  position  of  the  law 
that  in  the  same  way  as  a  court  of  equity  can  enforce  an  agreement  wholly  in 
parol  but  partly  performed,  so  a  court  of  equity  will  enforce  an  agreement  in 
writing  modified  by  parol  partly  performed,  if  the  Court  of  Equity  can  arrive 
at  a  satisfactory  conclusion  as  to  what  it  was  that  the  parties  really  agreed 
to.  Xow,  hfre  the  whole  ai)pears  to  depend  upon  that  document  of  the 
26th  December,  1859.  In  the  first  place,  I  think  that  I  thus  far  coincide  with 
Knight  Bruce,  L.J.  in  his  view;  that  it  is  not  a  matter  to  be  left  wholly 
out  of  our  consideration,  that  in  no  one  of  the  agreements  entered  into,  or 
alleged  to  be  entered  into,  had  the  defendant  the  benefit  of  any  professional 
advice,  though  this  fact,  I  think,  would  not,  in  the  circumstances  of  this  case, 
be  sufficient  to  invalidate  the  agreement.    The  evidence  satisfies  me  that 
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the  defendant  was  (as  he  swears)  a  person  of  infirm  memory;  but  I  do  not 
think  there  is  sufficient  evidence  upon  that  subject  to  justify  the  court  in 
refusing  specific  performance  on  that  ground  alone.  I  also  think  that,  if 
there  is  evidence  to  satisfy  the  House  that  the  plaintiff  truly  represents  what 
passed  on  26th  December,  then  he  would  be  entitled  to  a  decree.  I  agree 
with  Turner,  L.J.,  in  thinking  tiiat  the  agreement,  though  very  compUcated, 
is  certain ;  and  therefore^  if  the  agreement  was  made  out,  and  if  possession 
was  taken  by  virtue  of  it,  then  I  think  the  plaintiff  would  be  entitled.  But  I 
am  bound  to  say  that  I  am  not  satisfied  of  this.  I  think  that  the  very  utmost 
suspicion  attaches  to  the  paper  of  the  26th  December.  In  the  first  place, 
your  Lordships  saw  the  document  itself — a  more  suspicious  instrument  has 
hardly  ever  been  presented  to  a  court  of  justice.  Its  execution  is  denied  by 
the  defendant,  though  averred  by  the  plaintiff  in  his  bill,  in  his  afiidavit  in 
support  of  his  bill,  and  in  his  parol  evidence.  [His  Lordship  then  examined 
the  evidence  in  detail,  and  concluded  as  follows :  ]  In  these  circimistaDces 
I  have  no  hesitation  in  saying  that  I  think  the  plaintiff's  bill  was  rightly 
dismissed.  Where  the  Court  ot  Chancery  decrees  specific  perfonnance  oE  an 
agreement  not  fully  reduced  into  writing  and  signed  by  the  party  charged, 
but  which  has  been  in  part  performed,  it  is  essential,  first,  that  the  terms 
on  which  the  parties  really  contracted  should  be  fully  and  clearly  established; 
and,  secondly,  that  the  part  performance  is  clearly  referable  to  the  contract 
proved.  Here  I  own  that  I  cannot  honestly  say  that  I  am  satisfied  that  the 
paper  dated  on  the  26th  December,  1859,  was  really  signed  by  the  defendant, 
or,  at  all  events,  signed  in  circumstances  which  would  warrant  any  court  in 
acting  upon  it  as  expressing  what  was  really  agreed  between  him  and  the 
plaintiff;  and  further,  I  am  not  satisfied  that  wheu  the  plaintiff  obtained 
possesion  of  the  property  in  dispute  he  did  so  in  performance  of  any  other 
contract  than  that  of  the  23rd  June,  1859,  modified  only  by  the  correction  of 
the  rent.  If  in  arriving  at  this  conclusion  any  hardship  is  imposed  on  the 
plaintiff  I  regret  it.  But  he  has  no  one  to  blame  but  himself  and  his  advisers. 
If  he  and  his  solicitors  had  disclosed  and  produced  without  reserve  or 
hesitation  the  paper  of  the  26th  December,  it  is  possible  that  the  suspicions 
now  attached  to  it  might  never  have  arisen,  or  might  have  been  removed. 
So  far  from  that  having  been  the  case,  his  solicitors  are  challenged  several 
times  to  produce  all  the  documents,  and  the  defendant  in  his  cross-examination 
says  something  to  this  effect:  "  We  were  not  so  foolish  as  to  go  and  produce 
papers  that  might  turn  against  us."  Under  these  circumstances  I  think  it  my 
duty  to  move  your  Lordships  to  affirm  the  decree  of  dismissal  already  made, 
and  to  dismiss  this  appeal  with  costs. 

Lord  Chelmsford. — My  Lords,  the  agreement  stated  in  the  plaintiff's  bill, 
and  of  which  he  prays  the  specific  performance,  is  formed  partly  on  written 
and  partly  on  parol  evidence,  and  is  sought  to  be  enforced  on  the  ground  of 
part  perfonnance.  A  court  of  equity  in  exercising  its  jurisdiction  as  to  the 
specific  performance  of  agreements  has,  as  Lord  Eldon  said  in  White  v. 
Dauson  (7  Ves.  85),  "  a  discretion  regulated  upon  grounds  that  will  make  it 
judicial."  In  every  case  of  this  description  a  party  seeking  the  uiterference 
of  the  court  must  show  that  his  conduct  throughout  the  transaction  in  which 
he  invokes  its  aid  has  been  perfectly  correct;  that  the  agreement  is  in  all 
respects  fair  and  honest,  and  that  it  has  not  been  obtained  in  any  manner 
which  would  render  it  improper  that  it  should  be  enforced.  These  well-known 
principles  applied  tn  the  present  case  will  render  a  decision  upon  it  com- 
paratively eiiRV.  In  considering  the  transactions  between  the  parties  which 
led  to  the  institution  of  the  suit,  it  is  not  unimportant  to  remark  their 
different  capacities  for  conducting  business.  The  plaintiff,  though  an  illiterate 
man,  appears  to  possess  considerable  shrewdness,  and  to  be  thoroughly  capable 
of  taking  care  of  his  own  interests.  The  defendant,  though  not  in  such  a  state 
of  mental  incapacity  as  to  prevent  his  management  of  his  own  affairs,  yet  is 
represented  by  witnesses  who  have  known  him  familiarly  to  have  had  a  veiy 
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weak  and  defective  memory,  which  appears  to  have  been  the  result  of  an 
attack  of  paralysis.  [His  Lordship  then  examined  the  evidence  in  detail,  and 
concluded :  ]  I'nder  these  circumstances  it  seems  to  me  unnecessary  to 
consider  other  parts  of  the  case  which  present  difficulties  in  the  way  of  the 
plaintiff's  obtaining  a  specific  performance  of  the  alleged  agreement.  I  have 
great  doubt  whether  there  was  ever  any  concluded  agreement,  and  whether 
there  is  sufficient  evidence  of  the  part  performance  of  the  entire  agreement 
which  the  plaintiff  seeks  to  enforce.  But  I  prefer  to  rest  my  opinion  upon 
the  ground  that  the  plaintiff  has  left  his  case  in  so  unsatisfactory  a  state, 
and  his  conduct  in  some  part  of  the  transactions  which  are  open  to  much 
observation  has  been  so  entirely  unexplained,  that  upon  the  principle  on  which 
equity  proceeds  in  decreeing  specific  performance  of  agreements,  he  is  not 
entitled  to  the  interposition  of  the  court  in  his  favour,  and  his  bill  was  there- 
fore rightly  dismissed  with  costs. 

Lord  KiNOSDowN. — My  Lords,  I  entirely  agree  with  the  conclusion  at 
which  your  Lordships  have  arrived,  and  I  only  wish  to  say  a  few  words  as  to 
the  opinion  of  Turner,  L.J.  I  observe  that  Turner,  L.J.,  states  that  he  has 
arrived  at  a  conclusion  different  from  that  at  which  your  Lordships  have  arrived, 
and  I  confess  that  I  very  much  regret  that  his  lordship  did  not  explain  more 
fully  the  grounds  of  that  opinion.  Where  the  judgment  which  a  court 
pronounces  in  any  case  is  final  there  may  be  no  great  use  in  expressing  the 
reasons  for  which  any  particular  judge  dissents  from  the  majority,  because 
they  will  not  in  any  decree  affect  the  ultimate  decision  of  the  case ;  but  where 
the  judgment  is  not  final,  the  case  seems  to  me  to  be  quite  otherwise.  The 
parties  there  have  a  great  interest  in  knowing  the  ground  upon  which  the 
dissenting  judge  proceeds,  in  order  that  they  may  judge  of  the  propriety  of 
appealing,  and  the  appellate  court  has  a  great  interest  also  in  knowing  those 
grounds  in  order  that  it  may  form  a  better  opinion  of  the  matter  submitted 
to  its  judgment.  I  entertain  so  very  high  and  so  sincere  a  respect  for  the  opinion 
of  Turner,  L.J.,  that  I  confess  I  regret  exceedingly  that  we  have  not  the 
assistance  of  his  observations  in  dealing  with  the  difficulties  and  intricacies  of 
this  case.  But  having  to  deal  with  the  case  without  that  assistance,  I  confess 
there  seems  to  me  to  be  an  insuperable  barrier  to  the  relief  which  is  sought 


Stuart,  V.C.,  March  2,  1866. 
Re  THE  SETTLED  ESTATES  .ACT  AND  HILTON'S  TEUSTS. 

14  L.  T.  129. 

Practice — TruH-eatate — Purchase  tvithout  auction — Settled  Estates  Actf 
19rf20  VH.  c.  120. 

Settled  Land. — On  a  petition  for  the  purchase  of  a  trust-eaiate  without 

the  necessity  of  a  sale  by  auction, 

The  Court  referred  the  matter  to  chambers,  and  directed  that,  if  it  should 
appear  by  the  certificate,  that  it  was  fit  and  proper,  and  for  the  benefit  of  all 
parties  interested,  that  the  petitioner  should  be  the  purchaser  of  the  property, 
a  conveyance  should  be  made  to  thai  effect. 

This  petition  was  presented  for  the  purpose  of  obtaining  the  court's 
sanction  to  the  purchase  of  trust  property  without  the  necessity  of  a  sale  by 
auction. 


by  the  bill. 


Decree  affirmed  with  costs. 
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The  facts  were  these :  — 

William  Hilton,  by  his  will  dated  in  January,  1855,  devised  to  trustees 
certain  real  estate  in  Essex  in  trust  for  his  eldest  son,  the  petitioner,  William 
Hilton,  for  Hfe,  with  remainder  to  his  children,  and,  in  default,  as  to  one-third, 
for  his,  the  testator's,  son  Geoi^e  and  his  children;  as  to  another  third,  for 
his  daughter  Eliziibeth  Sarah  and  her  children;  and  as  to  the  remaining 
third,  for  his  daughter  Ellen  and  her  children,  with  remainder  over. 

The  testator  directed  that  the  residue  of  his  real  and  personal  estate  should 
be  divided  equally  amongst  his  above-mentioned  children.  The  will  contained 
provisions  against  anticipation,  and  for  cesser  of  the  life-estate  in  the  event  of 
alienation,  and  clauses  of  survivorship  and  accruer. 

All  of  the  testator's  children  were  of  mature  age,  and  all,  with  the  exception 
of  Ellen,  who  had  one  son  aged  twenty-seven,  were  unmarried. 

The  petitioner  was  desirous  of  purchasing  the  property  left  by  the 
testator,  and  as  all  parties  interested  were  willing,  a  valuation  at  2,5001.  had 
consequently  been  made,  but  the  petitioner,  in  order  to  avoid  the  expense  and 
delay  of  a  sale  by  auction,  was  willing  to  give  3,1151.  It  was  proposed  that 
the  purchase-money  should  be  invested  in  other  freeholds,  subject  to  the  same 
trusts. 

The  petition  prayed  that  the  petitioner's  offer  might  receive  the  sancticm 
of  the  court,  and  that  the  trustees  might  be  directed  to  convey  the  property 
upon  payment  of  the  sum  of  3,1151. 

Malina,  Q.C.,  and  J.  Napier  Higginn,  for  the  petitioner,  submitted  that, 
as  the  application  was  one  in  which  all  parties  concurred,  an  order  might  be 
made  at  once  without  any  reference  to  chambers. 

Lindley,  for  parties  in  remainder,  offered  no  opposition. 

Qreene,  Q.C.,  for  the  trustees. 

The  Vice  Chancellor. — I  cannot  make  the  order  required  without 
referring  the  matter  to  chambers,  but  I  will  now  direct  that,  if  it  shall  appear 
by  the  certificate  that  it  is  fit  and  proper,  and  for  the  benefit  of  all  parties 
interested  under  the  will,  that  the  petitioner  should  be  the  purchaser  of  this 
property,  a  conveyance  may  be  made  to  that  efFect. 


[PROBATE.] 

Feb.  18,  1866. 
HARRELL  v.  WILTS  AND  HUMBLEY. 
14  L.  T.  137;  12  Jur.  N.S.  673. 

Testamentary  avit — Partnership — Refusal  to  appoint  an  administrator 

pendente  lite. 

Will. — The  court  will  not,  in  the  absence  of  very  strong  circumsiances  io 
justify  its  interference,  appoint  an  administrator  pendente  Ute  in  the  case  of 
partnership  property. 

The  plaintiff  propounded  the  will  of  Humphrey  Whittaker  Flower, 
deceased,  dated  the  6th  January,  1862.  The  defendants  pleaded  that  the 
execution  of  such  will  had  been  obtained  by  the  fraud  of  the  plaintiff  and 
another ;  and  the  defendant  Wilts  also  propounded  a  will  of  an  earlier  date,  in 
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which  the  plaintif?  was  named  executor.  In  the  year  1850  the  plaintiff  and 
deceased  became  joint  tenants  of  a  farm  called  Cocum,  at  Barton  Stacej, 
Hampshire,  on  a  lease  for  seven  years,  at  the  expiration  of  which  they  continued 
yearly  tenants  of  the  same  farm.  In  1856  they  became  joint  tenants  of 
another  farm  at  Barton  Stacey,  and  this  joint  tenancy  continued  until  the 
death  of  the  deceased.  The  plaintiff  had  advanced  two-thirds  and  the  deceased 
one-third  of  the  capital  for  the  stocking  and  carrying  on  of  this  farm.  On 
the  suggestion  that  the  plaintiff  was  selling  the  stock  and  produce  of  the  farm 
unnecessarily  and  unduly, 

Dr.  Wnmbcy,  on  behalf  of  the  defendants,  moved  for  the  appointment  of 
an  administrator  pendente  lite,  and  relied  on 

BeUcw  V.  Bcllew,  34  L.  J.  125;  13  L.  T.  (n.s.)  247. 

Dr.  Spinks,  for  the  plaintiff,  resisted  the  application. — The  court  never 
granted  a  joint  administration,  and  still  less  would  it  force  on  the  plaintiff  a 
hostile  administrator  to  administer  his  property. 

Sir  J.  P.  Wilde. — I  think  the  general  rule  laid  down  in  the  case  of  Bellew  v. 
BeUcw  by  no  means  applies  to  cases  of  this  kind.  When  a  man  dies,  the  court 
confides  the  administration  of  his  property  to  some  person's  hands  where  there 
is  no  one  already  entitled  to  take  possession  of  it,  to  bring  in  the  estate,  and 
to  make  demand  of  payment  of  debts  due  to  it.  But  when  a  man  dies  who  is 
in  partnership  with  another  person,  the  case  is  obviously  different.  In  this 
case  the  plaintiff  and  deceased  were  joint  tenants  in  the  same  property ;  and 
as.  until  an  account  is  taken  in  equity,  there  is  no  portion  of  the  property  which 
belongs  to  one  more  than  to  another  of  them,  there  is  therefore  nothing  for  an 
administrator  pendente  lite  to  lay  his  hand  upon.  To  appoint  an  administrator 
under  these  circumstances  would  be  to  appoint  some  third  person  to  wrangle, 
I  may  say,  with  the  remaining  partner  as  to  the  mode  of  carrying  on  the 
the  business,  and  the  mode  in  which  the  partnership  property  should  be  disposed. 
Such  an  arrangement  would  not  at  all  conduce  to  beneficial  results  to  either 
party.  If  I  were  to  adopt  such  a  doctrine  in  the  case  of  partners  in  commerce, 
and  say  that  when  one  partner  died  a  third  party — a  stranger  to  the  business — 
should  be  appointed  to  watch  over  the  estate  of  the  deceased,  it  would  be 
productive  of  more  injury  than  benefit.  I  do  not  say  that  a  case  may  not  be 
made  out  to  justify  the  interference  of  the  court  even  in  such  an  instance; 
but,  in  the  absence  of  very  strong  circumstances,  the  court  will  not  so  interfere. 
Is  this  a  case  of  that  kind?  I  am  of  opinion  that  it  is  not;  but  if  the  parties 
still  think  that  they  can  establish  a  case  strong  enough  to  induce  the  court  to 
interfere,  they  can  make  application  on  a  future  occasion.  At  present  the 
application  must  be  refused. 

Motion  Tefu$ed, 


Lords  Justices,  March  6,  1866. 

COOKES  V.  COOKES. 

14  L.  T.  167:  affirming,  [1866]  E.  E.  A.  8309;  14  L.  T.  98  (V.C.). 

Practice — Order  "  by  consent  " — Motion  to  omit  those  words — Bill. 

Practice. — In  reliance  upon  a  miare presentation  made  bond  fide  at  the 
bar  as  to  the  yearly  returns  of  an  estate,  the  plaintiff  by  his  counsel  consented 
to  an  order,  which  was  drawn  up  as  made  "  by  consent."  The  error  was  after- 
wards discovered,  and  the  plaintiff  moved  to  omit  those  words.  The  motion 
was  refused  by  Stuart,  V.C.,  and 

The  Lords  Justices  affirmed  the  order,  sed  dissentiente  Knight  Bruce,  L.J. 

This  was  a  motion  to  discharge  an  order  of  Stuart,  V.C.,  which  is  reported 
14  L.  T.  98.    It  is  unnecessary  to  repeat  the  oircumstances  as  there  stated. 
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Fischer  supported  the  motion  on  behalf  of  the  plaintiff  the  applicant. 

Bacon,  Q.C.,  Charles  Hall  and  Martineau  opposed  it  on  behalf  of  various 
parties  to  the  suit. 

Lord  Justice  Knight  Bruce  said  that  his  learned  brother  and  himself  did 
not  take  altogether  the  same  view  of  this  case.  His  own  impression  was  that 
a  binding  consent  had  not  been  given;  it  was  not  a  free  and  spontaneous  exercise 
of  will  accompanied  hj  an  adequate  knowledge  of  the  facts.  The  order  should, 
therefore,  not  be  drawn  up  as  having  been  made  "  by  consent."  As  to  the 
particular  form  of  order  which  it  would  be  proper  to  make,  he  would  say 
nothing.  On  this  he  intimated  no  opinion  whatever,  and  only  said  that 
whatever  its  terms  might  be,  the  words  "  by  consent  "  ought  to  be  omitted. 

Lord  Justice  Turner  said  that  he  confessed  he  could  not  think  that  any 
order  ought  to  be  made  upon  the  present  motion.  Upon  the  facts  and  especi- 
ally considering  that  the  applicant's  solicitor  had  all  the  accounts,  that  his  client 
had  advised  him,  and  also  with  his  counsel,  by  whom,  as  his  Lordship  believed, 
this  very  consent  was  given,  he  was  of  opinion  that  the  applicant  could  not 
relieve  himself  from  the  consent  unless  by  a  bill;  and  certainly  that  on  a 
common  application  with  affidavits  this  court  was  not  justified  in  relieving  him. 
The  motion  must  be  refused  with  costs. 


Praciice — Trustee  Extensimi  Act,  1852 — Assignment — Vesting  order. 

Trust  and  Trustee. — On  the  refusal  of  a  trustee  to  comply  with  an  order 
directing  the  assignment  of  trust  property,  the  Court,  after  a  lapse  of  twenty- 
eight  days,  and  on  an  ex  parte  application,  made  an  order  vesting  the  property 
in  the  person  entitled  to  it. 

This  was  an  ex  parte  application  on  the  part  of  the  plaintiff  in  the  above 
suit  for  a  vesting  order. 

It  appeared  that  in  1862  a  sum  of  money  to  which  the  plaintiff  Mrs.  Esther 
Knight  was  entitled,  for  her  sole  and  separate  use,  was  advanced  on  a  mortgage 
on  certain  leasehold  property  assigned  to  the  plaintiff,  and  her  husband,  the 
defendant,  William  Knight,  and  the  survivor,  and  their  executors,  &g.  Subse- 
quently to  this  arrangement,  on  a  petition  by  the  plaintiff,  the  marriage  between 
Mr.  and  Mrs.  Knight  was  dissolved. 

The  plaintiff  afterwards  filed  a  bill  for  the  purpose  of  securing  the  mortgaged 
property  for  her  own  benefit,  and  obtained  an  order  requiring  the  defendant  as 
her  trustee  to  assign  the  premises  to  her  forthwith. 

The  defendant,  however,  refused  to  comply  with  this  order,  and  the  plaintiff 
was  under  the  necessity  of  moving  the  court  to  effect  her  purpose.  There  had 
been  great  difficulty  in  serving  the  defendant  with  notice  of  motion;  this, 
however,  was  eventually  accomplished,  but  on  his  not  putting  in  an  a]>pearaDce 
an  order  was  drawn  up  to  the  effect  that  in  the  event  of  his  not  executing 
the  necessary  deed  of  assignment  within  four  days,  a  vesting  order  should  be 
made. 


Stuart,  V.C.,  March  16,  1866. 


KNIGHT  t>.  KNIGHT. 


14  L.  T.  161. 


uu. 


HANSLEY  V.  WILLS. 


3325 


The  motion  was  ordered  to  stand  over  for  twenty-eight  days  under  the 
provisions  of  15  &  16  Vict.  c.  55,  s.  2,  which  enacts,  that 

In  every  case  where  any  person  is  or  shall  be  jointly  or  solely  seised  or 
possessed  of  any  lands,  or  entitled  to  a  contingent  right  therein  upon  any  trust, 
and  a  demand  shall  have  been  made  upon  such  trustee  by  a  person  entitled  to 
require  a  conveyance  or  assignment  of  such  lands,  or  a  duly  authorized  agent 
of  such  last-mentioned  person  requiring  such  trustee  to  convey  or  assign  the 
same,  or  to  release  such  contingent  right,  it  shall  be  lawful  for  the  Court  of 
Chancery,  if  the  said  court  shall  be  satisfied  that  such  trustee  has  wilfully 
refused  or  neglected  to  convey  or  assign  the  said  lands  for  the  space  of  twenty- 
eight  days  after  such  demand,  to  make  an  onLer  vesting  such  lands  in  such 
person,  in  such  manner,  and  for  such  estate  as  the  court  shall  direct,  or  restrain- 
ing such  contingent  right  in  such  manner  as  the  court  shall  direct ;  and  the 
said  order  shall  have  the  same  effect  as  if  the  trustee  had  duly  executed  a 
conveyance  or  assignment  of  the  lands,  or  a  release  of  such  right,  in  the  same 
niauDer  and  for  the  same  estate. 

R.  W.  E.  FoTster  now  asked  that,  as  the  twenty-eight  days  had  expired, 
and  the  defendant  still  refused  to  execute  the  deed,  an  order  might  be  made 
in  accordance  with  the  Act  vesting  the  property  in  the  plaintiff. 

The  Vice  Chancellor. — I  consider  that  the  plaintiff  is  entitled  to  the  order. 


Wood,  V.C.,  Jan.  26,  27,  1866. 
HANSLEY  0.  WILLS. 
14  L.  T.  162. 

WW. — Construction — Word  "heirs" — Tenants  in  common  and  joint 
tenants. 

Will. — The  testaior,  by  his  will,  gave  a  legacy  of  2,000/.  stock  to  his  two 
daughters,  each  of  them  1,000!.,  the  interest  to  be  paid  to  them  in  equal  shares 
for  life;  the  rest  of  his  property  to  his  said  children  in  equal  proportioju. 

By  a  codicil  he  directed  that,  after  the  decease  of  his  said  two  daughters, 
"  the  property  for  which  they  are  to  receive  during  their  Uves  the  interest  which 
is  hereby  to  be  for  their  sole  and  separate  use,  independent  of  any  connections 
they  may  form,  the  said  stock  shall  become  the  joint  property  of  the  lawful 
heirs  of  my  said  children  and  executors  in  equal  proportions,  viz.,  one-fourth  part 
to  the  heirs  of  daughter  Nancy;  one-fourth  part  to  the  heirs  of  my  daughter 
Lydia;  one-fourth  part  to  ike  heirs  of  my  son  John;  one-fourth  part  to  the  heirs 
of  my  daughter  Sarah:" — Held,  that  the  gift  was  a  tenancy  in  common,  and 
thai  on  the  death  of  Sarah  the  moiety  of  the  legacy  became  distributable  in 
four  equal  shares  to  the  "  heirs  "  of  the  parties  named  as  personce  designata. 

This  was  a  bill  filed  for  the  purpose  of  obtaining  the  decision  of  the  court 
upon  the  construction  of  the  will  of  a  testator,  and  that  the  rights  of  all  parties 
thereunder  might  be  ascertained  and  declared. 

John  Mills  made  his  last  will  and  testament  dated  7th  July,  1814,  and  two 
codicils  thereto,  as  follows : 

The  last  will  and  testament  of  me  John  Mills,  of  Walcot  Place,  in  the 
parish  of  Lambeth,  and  county  of  Surrey,  written  with  my  own  hand  this  7th 
day  of  July,  a.d.  1814,  is  as  follows : — First,  I  direct  that  I  may  be  buried  in 
the  same  manner  and  in  the  same  grave  wherein  is  deposited  the  remains  of  my 
dear  wife,  should  it  be  so  convenient,  and  that  all  the  expenses  attending  the 
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same  be  paid  within  one  month  after  my  decease  from  the  ready  cash  I  may  die 
possessed  of.  Secondly,  I  give  and  bequeath  unto  my  daughter  Nancy  Mills 
and  unto  my  daughter  Sarah  Mills  2,0001.  stock  in  the  Three  per  Cent.  Consols, 

viz.,  to  each  of  them  1,0001.  stock,  the  same  as  I  have  before  given  to  my 
daughter  Lydia  and  my  son  John  on  their  settUng  in  life  when  they  left  my 
family.  And  I  likewise  give  to  my  said  daughters  Nancy  and  Sarah  Mills  the 
interest  of  2,0001.  Three  per  Cent.  Consols  to  be  paid  to  them  in  equal  shares 
for  and  during  the  term  of  their  natural  lives,  if  I  die  possessed  of  such  stock; 
and  if  I  should  not,  then  I  will  that  it  may  be  purchased  with  the  other  property 
I  die  possessed  of,  and  the  said  2,0001.  Three  per  Cent.  Consols  to  be  placed 
in  the  joint  names  of  my  executors  which  I  hereby  appoint,  namely,  my  daughter 
Nancy  Mills,  my  daughter  Lydia  Hensley  {or  Mr.  Thos.  Hensley  acting  fOT 
her),  my  son  John  MiUs,  and  my  daughter  Sarah  Mills,  to  be  paid  to  them  by 
equal  half-yearly  payments.  The  rest  of  my  property,  whether  of  money,  goods, 
or  houses,  or  of  any  other  description  which  I  may  die  possessed  of,  I  give  and 
bequeath  unto  my  said  children  and  executors  in  equal  proportions  share  and 
share  alike.  This  is  my  last  and  only  will  and  testament,  written  with  my  own 
hand  this  7th  day  of  July,  a.d.  1814,  and  signed  this  7th  of  July,  1814. 

John  Mills. 

It  is  likewise  my  will  that  after  the  decease  of  my  said  daughters  Nancy 
Mills  or  Sarah  Mills,  the  property  for  which  they  are  to  receive  during  their 
lives  the  interest  which  is  hereby  to  be  for  their  sole  and  separate  use,  indepen- 
dent of  any  connections  they  may  form,  the  said  stock  shall  become  the  joint 
property  of  the  lawful  heirs  of  my  said  children  and  executors  in  equal  propor- 
tions, viz.,  one-fourth  part  to  the  heirs  of  daughter  Nancy  Mills,  one  other  fourth 
part  to  the  heirs  of  my  daughter  Lydia  Hensley,  one  otiier  fourth  part  to  the 
heirs  of  my  son  John  Mills,  and  one  other  fourth  part  to  the  heirs  of  my  daughter 
Sarah  Mills. 

N.B. — The  property  in  houses  I  am  now  possessed  of  is  three  small  houses, 
situate  in  Meeting  House  Court,  Miles  Lane,  Cannon  Street,  in  the  city  of 
London  (which  I  bought  by  pubhc  auction),  and  which,  although  freehold,  I 
have  had  conveyed  to  me  so  as  to  have  them  entirely  at  my  disposal  after  my 
decease.  The  interest  in  the  lease  of  one  house  situate  in  East  Street,  Bed  Lion 
Square,  in  the  county  of  Middlesex  (left  by  me  at  this  time  to  Mr.  Bellingham), 
and  the  interest  in  the  two  leases  granted  to  me  by  Henry  Dotighty ,  Esq. ,  situate 
in  Bedford  Street  and  Brownlow  Street,  Bedford  Bow.  in  the  county  of 
Middlesex. 

John  Mills. 

John  Mills,  the  son,  died  in  1837  without  leaving  any  issue  surviving,  and 
leaving  his  three  sisters  his  co-heiresses-at-law  and  sole  next-of-kin. 

Lydia  Hensley  survived  her  husband,  and  died  on  the  Srd  April,  1662, 
leaving  several  children,  of  whom  the  plaintiff  was  the  firstborn  son,  and  her 
heir-at-law. 

Nancy  Mills  died  shortly  after  Lydia  Hensley,  in  April,  1862,  having  never 
been  married,  and  leaving  the  plaintiff  and  Sarah  Wills  her  co-heiresses-at-law. 

Sarah  Mills,  now  Sarah  Wills,  widow,  the  survivor,  claimed  the  interest 
of  the  whole  of  the  2,000(.  Consols  for  her  life. 

The  plaintiff  disputed  that  any,  or  at  most  no  more  than  a  moiety,  of  th^ 
interest  of  the  2,0001.  Consols  was  payable  to  Sarah,  and  claimed,  as  heir-at- 
law  of  Lydia  Hensley,  one-fourth,  and  as  one  of  the  two  co-heirs  of  Nancy  Mills 
a  moiety  of  another  fourth  of  the  same  Consols,  subject  to  Sarah  Wills 'b  life- 
interest,  if  any. 

Giffard,  Q.C.,  and  Ramadge,  for  the  plaintiff. — The  gift  of  income  is  a 
tenancy  in  common.  The  word  "  heir  "  as  applied  to  personalty  of  late  has 
been  held  to  mean  heir  strictly,  as  persona  deaignata.    They  cited 

De  Beauvoir  v.  De  Beauvoir,  8  H.  of  L.  Cas.  624.  Hamilton  v.  MUUt 
29  Beav.  198. 
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Cecil  RuaeU  {Bolt,  Q.C.,  with  him),  for  Mrs.  Willa.— The  gift  of  income 
is  a  joint  tenancy,  and  she  is  entitled  to  the  whole  income  for  her  life.  The 
words  *'  after  the  decease  of  my  daughter  Nancy  or  Sarah  Mills,"  relate  only 

to  the  mode  of  payment.  The  diBposition  over  is  on  the  happening  of  a  single 
event;  that  event  must  be  the  death  of  the  survivor.    They  referred  to 

M'DeTmott  v.  Wallace,  6  Beav.  142.  Moffat  v.  Bumie,  18  Beav.  211. 
Smith  V.  Oakea,  14  Sim.  122. 

The  Vice  Chancellor,  after  stating  the  terms  of  the  wiU  and  the  events 
which  had  happened,  said: — The  authorities  showed  that  where  a  gift  was  to 
two  persons  in  equal  shares,  it  was  a  tenancy  in  common.  If  the  gift  over  had 
been  to  the  "  heirs  "  of  these  two  ladies  only,  it  might  have  been  otherwise, 
but  it  was  given  in  fourths  to  the  heirs  of  each  of  the  children,  including  those 
two  ladies.  He  considered  the  intention  of  the  testator  was,  that  each  daughter 
should  enjoy  the  interest  of  a  moiety  for  her  life,  and  then  that  it  should  go 
over  in  fourths  to  the  persons  answering  the  description  of  heirs  of  each  child. 

Minutes  of  decree: — The  2,000Z.  Bank  Three  per  Cent.  Annuities  to  be 
transferred  into  the  name  of  Attorney-General  by  a  short  day. 

Costs  of  plaintiffs  and  defendant,  as  between  solicitor  and  client  to  be 
paid  out  of  a  moiety  of  the  dividends  whereof  Nancy  Mills  was  entitled  during 
her  life. 

Declare  that  on  the  death  of  said  Nancy  Mills  the  aforesaid  moiety  of  the 
2,000Z.  stock  became  distributable  in  four  equal  shares,  and  that  one  of  such 
fourth  shares  became  transferable  to  the  plaintiff  as  heir  of  said  testator's 
daughter  Lydia  Hensley,  another  fourth  share  became  transferable  in  moieties 
to  the  plaintiff  and  defendant  Sarah  Mills,  as  co-heirs  of  the  said  testator's 
daughter  Nancy  Mills;  another  of  such  fourth  shares  became  transferable  in 
equal  thirds  to  the  defendant  Sarah  Wills,  as  one  of  the  oo-heiresses,  and  to 
the  respective  personal  representatives  of  the  said  Lydia  Hensley  and  Nancy 
Mills,  and  the  remaining  two  co-heiresses  of  the  said  testator's  son  John  Mills ; 
and  that  the  remaining  one  fourth  share  is  by  said  testator's  will  bequeathed 
to  or  for  the  benefit  of  such  person  or  persons  as  shall  be  the  heir  or  heirs  of 
the  defendant  Sarah  Wills  at  the  time  of  her  decease. 

Consequential  directions  as  to  those  four  shares. 

Liberty  to  apply  in  chambers. 

Decree  accordingly. 


[COURT  OF  BXCHEQUBR.] 

Jan.  12,  18.  29,  1866. 
WOODALL  V.  HINGLEY  AND  ANOTHER. 
14  L.  T.  167. 

Mines — Injury  to  adjacent  houses  by  working  of — Right  to  lateral  support — 
Adjacent  and  subjacent  soil — Negligence — Knowledge — Misdirection — New 
Trial. 

Mines  and  Minerals. — Plaintiff's  houses  were  built  more  than  twenty  years 
ago  upon  honeycombed  land,  that  is,  land  underneath  and  in  the  neighbourhood 
of  which  coal-mines  had  been  worked.  In  1862  defendants  became  the  leasees 
of  an  adjacent  coal-mine  and  worked  it,  and  in  1864  Q.,  the  owner  of  land 
adjoining  to  and  immediately  iniervening  between  plaintiff's  said  land  and 
defendants'  mine,  recovered  damages  from  the  defendants  in  an  action  for  an 
mjury  accruing  from  the  sinking  of  his  land  by  reason  of  their  workings.   In  an 
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action  for  damage  to  plainiiff's  houaeB  by  their  sinking  in  consequence  of  the 
mining  operations  of  defendanis  under  O.'s  land,  the  jury,  in  answer  to  four 
distinct  questions  by  the  learned  Judge,  found:  1st,  that  defendants'  working 
caused  the  injury  complained  of;  2nd,  that  suck  workings  would  not  have  caused 
it,  or  any  part  of  it,  if  the  intervening  ground  and  the  ground  on  which  plainiiff's 
houses  stood  had  been  left  in  the  solid;  Srd,  that  the  defendants  so  far  knew 
the  ground  had  not  been  left  in  the  solid  that  they  ought  to  have  concluded  that 
their  operations  would  be  dangerous  to  the  houses;  4th,  that  plaintiff's  land  and 
the  adjoining  and  interacning  land  had  been  mined  for  more  than  twenty  years, 
so  as  to  make  defendants'  operations  dangerous;  and  a  verdict  was  thereupon 
directed  for  plainiiff.  Upon  a  rule  for  a  new  trial,  as  the  ground  of  misdirection 
in  telling  the  jury  to  consider  whether  the  ground  under  plaintiff's  land  and  under 
Q.'s  land  was  in  the  solid,  instead  of  putting  each  point  to  them  separately,  and 
in  not  asking  them  to  find  whether  defendanis  or  the  owners  of  the  land  knew 
of  the  excavations  for  twenty  years;  it  was  Held:  by  the  Exchequer  (PoUock, 
C.B.,  Martin  and  Channell,  BB.),  that  the  findings  of  the  jury  in  answer  to  the 
questions  put  1o  them  did  not  amount  to  establishing  the  fact  of  negligence  on 
the  part  of  ihe  defendanis,  which  was  necessary  in  order  to  sustain  the  plaintiff's 
verdict,  and  therefore,  as  the  question  of  negligence  had  not  been  distinctly  put 
and  answered  by  the  jury,  the  rule  for  a  new  trial  must  be  made  absolute. 

Queere,  per  Martin  B.,  whether  the  existence  of  an  excavation  beneath  land 
for  iweniy  years  is  to  cast  upon  the  adjoining  owner  absolutely  the  support  of  the 
land  as  if  it  were  unworked  land. 

The  first  count  of  the  declaration  stated : 

That  the  plaintiff  was  possessed  of  land,  with  houses  and  other  buildings 
er^rted  and  standing  thereon,  and  was  entitled  to  have  said  land,  houses,  and 
buildings  supported  by  the  land  adjacent  thereto,  and  defendants  wrongfully 

excavated  and  worked  certain  coal-mines  under  the  said  adjacent  land,  and  dug 
for  and  got,  and  took  away  coals  and  earth  out  of  the  said  mines,  without  leaving 
proper  and  sufficient  support  for  the  said  land,  houses,  and  buildings  of  the 
plaintiff,  whereby  the  same  sank  and  gave  way,  and  the  said  houses  and 
buildings  were  weakened,  cracked,  and  injured. 
Second  count : 

For  that  certain  land,  with  houses  and  other  buildings  erected  and  standing 
thereon,  was  in  the  possession  of,  &c.  (naming  several  persons),  as  tenants 
thereof  to  plaintiff,  the  reversion  thereof  then  belonging  to  plaintiff,  who  was 
entitled  to  have  the  said  land,  houses,  and  buildings  supported  by  the  land 
adjacent  thereto,  and  defendants  injured  plaintiff's  said  reversion  in  the  said 
land,  houses,  and  buildings,  by  wrongfully  excavating  and  working  certain  coal- 
mines under  the  said  adjacent  land,  and  digging  for  and  getting,  and  taking 
an  ay  certain  coals  and  earth  out  of  the  said  mines  without  leaving  proper  and 
sufficient  support  for  the  said  land,  houses,  and  buildings  of  the  plaintiff,  whereby 
(allegation  of  injiury  as  before),  and  plaintiff's  reversion  in  the  said  land,  &c., 
was  thereby  injured. 

IMeas: — 1.  Not  guilty  (to  the  whole  declaration).  2.  To  the  first  count, 
that  the  land,  houses,  &c.,  were  not  the  land,  &c.,  of  plaintiff,  as  in  the  first 
count  alleged.  3.  To  the  first  and  second  counts,  that  plaintiff  was  not  entitled 
to  have  the  said  land,  4c.,  supported  by  the  land  adjacent,  as  in  the  first  and 
second  counts  alleged.  4.  To  the  second  count,  that  the  said  land,  Ac,  were 
not  in  the  possession  of  the  said  persons  in  that  count  mentioned,  as  tenants 
thereof  to  plaintiff,  as  in  the  said  second  count  alleged.  5.  To  the  said  second 
count,  that  the  reversion  of  the  said  land,  Ac,  did  not  belong  to  plaintiff,  as  in 
said  second  count  alleged. 

The  declaration  contained  also  two  counts  in  trespass,  but  no  evidence  was 
offered  in  support  of  them,  and  they  were  abandoned  at  the  trial. 

The  phintiff,  who  was  the  widow  and  devisee  of  Thomas  Woodall,  deceased, 
brought  this  action  against  defendants,  who  were  ironmasters  and  coal-mine 
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owners  at  Net^erton,  to  recover  damages  occasioned  to  a  block  of  houBes 
belonging  to  plaintiff  by  the  working  of  defendants '  coal-mines. 

At  the  trial  before  Byles,  J.  and  a  special  jury,  at  the  last  Worcester 
Bumraer  assizes,  it  appeared  that  Thomas  Woodall,  the  plaintiff's  deceased 
husband,  bought  the  ground  on  which  the  houses  stood  between  thirty  and 
forty  years  ago,  and  some  of  the  present  houses  were  then  in  existence,  and 
the  rest  were  subsequently  built  by  him  on  the  same  pieee  of  ground.  At  the 
time  of  the  purchase  the  British  Iron  Company  (who  succeeded  Mr.  Attwood, 
ironmaster,  who  had  also  worked  the  mines  there)  were  in  possession  of  the 
Netberton  coal-imnes,  and  it  seemed  that  in  1846  there  were  complaints  of 
injuries  to  the  property  adjacent  to  plaintiff's  houses,  arising  from  the  working 
of  the  mines,  and  in  1847  the  company  paid  a  sum  of  money  to  the  plaintiff's 
husband,  the  said  Thomas  Woodall,  as  compensation  for  damage  done  thereby 
to  8  portion  of  his  property  other  than  that  which  was  the  subject  of  the  present 
artioii.  In  1862  the  defendtmts  became  the  lessees  of  tlie  mines  and  worked 
them.  The  hmd  adjoining  plaintiff's  land  and  interveuuig  immediately  between 
her  land  and  the  defendants'  mines  belonged  to  u  Mr.  Gill,  and  in  1864  Gill 
brought  an  action  against,  and  recovered  damages  from,  the  defendants  for  the 
sinking  of  his  houses  by  reason  of  the  defendants'  workings. 

The  plaintiff  contended  that  she  had  sustained  similar  injury  in  various 
parts  of  her  premises.  It  was  admitted  that  all  the  plaintiff's  houses  and  Gill's 
houses  were  built  on  honeycombed  land;  that  is,  on  land  which  had  been 
undermined.  The  witnesses  for  the  defendants  stated  that  the  plaintiff's  houses 
were  in  a  cracking  and  falling  condition  thirty  or  forty  years  ago,  when  her 
husband  bought  them,  and  they  spoke  of  the  various  repairs  and  patchings  up 
of  cracks,  &c.,  in  them  by  Woodall  from  time  to  time;  showing,  as  defendants 
contended,  that  the  injury  complained  of  was  not  the  result  of  their  workings. 
On  the  other  hand,  the  plaintiff's  witnesses  corroborated  her  statement  of  recent 
injury  from  the  defendants'  workings;  and,  indeed,  two  or  three  of  the  defen- 
dants* own  witnesses  admitted,  on  cross-examination,  that  within  the  last  two 
years,  while  defendants  had  been  working  the  mines,  other  and  new  injuries 
had  become  apparent  in  plaintiff's  houses,  and  that  injuries  had  occurred  more 
rapidly  than  heretofore.  It  seemed  also  that  props  had  been  very  recently 
put  to  some  of  the  houses  for  the  first  time.  The  nearest  point  of  the  defendants' 
workings  to  the  nearest  part  of  the  injury  to  plaintiff's  property  was  from 
twenty-seven  to  thirty  yards,  and  the  depth  of  the  workings  from  the  surface 
of  the  ground,  from  eighty-five  to  one  hundred  yards. 

The  questions  put  by  the  learned  Judge  to  the  jury,  and  the  answers  of 
the  jury  thereto,  were  as  follows : 

1.  Did  the  defendants'  workings  cause  the  injury  complained  of,  or  any  part 

of  it.   Answer,  Yes. 

2.  Would  these  workings  of  the  defendants  have  caused  the  injury,  or  any 
part  of  it,  if  the  intervening  ground  and  the  ground  on  which  the  houses  stood 
had  been  left  in  the  solid?    Answer,  No. 

8.  Did  the  defendants  so  far  know  that  the  ground  had  not  been  left  in  the 
solid  as  that  they  ought  to  have  concluded  that  their  operations  would  be 
dangerous  to  the  houses  ?   Answer,  Tes. 

4.  Had  ttie  land  of  plaintiff  and  the  adjoining  and  intervening  land  been 
mined  for  more  than  twenty  years  so  as  to  make  the  defendants'  operations 
dangerous?   Answer,  Yes. 

Thereupon  Byles,  J.  directed  the  verdict  to  be  entered  for  the  plaintiff, 
the  jury  finding  lOOL  damages,  not  including  therein  anything  in  respect  of  that 
part  of  plaintiff's  property  for  which  compensation  was  paid  in  1847.  The 
learned  Judge  refused  leave  to  move  to  enter  the  verdict  for  defendants,  unless 
they  would  consent  to  be  bound  by  the  judgment  of  the  Exchequer,  which 
defendants  declined  to  be ;  but  he  stayed  execution,  that  they  might  move  for  a 
nev  trial  on  misdirection  if  they  chose  so  to  do. 

Subsequently,  during  the  course  of  the  assizes,  the  learned  Judge,  upon 
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ascertaining  that  the  defendants '  reason  tor  declining  to  be  limited  to  the  Court 
of  Bxchequer  was  that  the  case  of  Brown  v.  Robins,  on  which  the  plaintiff  relied, 
was  a  case  in  that  court,  suggested  that,  subject  to  the  consent  of  the  plaintifE, 
the  defendants  should  have  leave  to  move  without  that  restriction,  and  it  was  so 
left,  no.  precise  understanding  being  come  to  between  the  parties,  and  nothing 
more  passing  on  the  subject. 

Huddleaton,  Q.C.,  for  defendants,  in  Michaelmas  Term  last,  obtained  a  rule 
to  set  aside  the  verdict  and  enter  it  for  the  defendants  on  the  ground  that  on  the 
finding  of  the  jury  the  defendants  were  entitled  to  have  the  verdict  entered  for 
them  pursuant  to  leave  reserved  ;  or  for  a  new  trial  on  the  ground  that  the  learned 
Judge  misdirected  the  jury  in  directing  them  to  find  a  verdict  for  plaintiff,  and 
in  putting  to  them  that  they  were  to  consider  whether  the  ground  the  plaintiff's 
land,  and  under  Gill's  land,  was  in  the  solid,  instead  of  telling  them  to  consider 
each  point  separately,  and  in  telling  them  they  were  to  consider  whether,  at  the 
time  of  the  defendants'  working,  they  knew  of  the  excavation,  whereas  he  ou^ht 
to  have  asked  them  to  find  whether  the  defendants  or  the  owners  of  the  laaA 
knew  of  them  for  twenty  years.    Against  which  rule 

Powell,  Q.C.,  and  H.  James,  for  plaintiff,  now  showed  cause. ^ — As  to 
the  alleged  misdirection,  the  Judge  was  not  bound  to  put  the  several  questions 
separately.  If  he  put  the  proper  questions  it  was  no  misdirection.  But  here 
he  was  not  even  asked  to  do  so.  [Pollock,  C.B. — How  can  these  things 
constitute  misdirection  ?  The  practice  of  asking  the  jury  to  state  their  opimon 
on  particular  questions  is  of  modern  origin.  It  is  sometimes  very  conTenient 
to  divide  matters  on  which  the  jury  are  to  decide,  but  it  would  be  very  pemicioiu 
if  the  Judge  were  obliged  to  say.  Here  are  points  A,  B,  C,  D,  &c.  It  is  clear 
constitutional  law  that  the  jury  are  entitled  to  find  generally,  for  the  plaintiff 
or  defendant,  upon  the  issue,  and  cannot  be  compelled  to  answer  upon  particular 
questions,  thus  getting  from  them  the  reasons  for  their  verdict,  which  we  have 
no  right  to  know.]  Had  they  been  asked,  as  suggested,  they  would  no  doubt 
have  found  that  defendants  knew  the  state  of  the  land  for  twenty  years. 
[Martin,  B. — Is  not  this  the  proper  question,  "  Would  the  damage  have 
happened  if  plaintiff  or  the  previous  occupier  had  not  thought  fit  to  undermine 
his  own  land?"]  Not  if  the  jury  found  that  the  houses  had  stood  on  such 
ground  for  twenty  years.  If  A.'s  house  had  stood  on  honeycombed  land  for 
twenty  years,  B.  would  have  no  right  to  come  and  damage  him.  There  was  the 
additional  fact  in  plaintiff's  favour  of  knowledge  found  by  the  jury.  The  follow- 
ing propositions  were  contended  for :  1.  That  land  had  a  natural  right  to  support 
from  the  subjacent  and  adjacent  land.  2.  That  buildings  so  far  differed  in 
having  no  natural  right  to  support ;  but,  after  twenty  years  from  their  erection, 
they  acquired  a  right.  [Martin,  B. — That  is  to  say.  a  man  choosing  to  build 
a  house  on  excavated  ground  can,  after  it  has  stood  for  twenty  years,  prevent 
his  neighbour  from  working  his  minerals?] 

Stansell  v.  Jollard,  cited  1  Selw.  N.  P.  441,  9th  edit.  Dodd  v.  Holme, 
4  Ad.  &  El.  893.    Hide  v.  Thomborough,  2  Car  &  Kir.  250. 

[Martin,  B. — Those  cases  do  not  apply.  Here  the  land  xmder  plaintiff's  house 
is  honeycombed.  There  it  was  solid.]  The  jury  found  defendants'  knowledge 
of  the  state  of  the  ground.  [Channell,  B, — That  finding  may  mean  either 
knowledge  for  twenty  years,  or  merely  at  the  time  of  their  operations.]  It  was 
enough  if  they  knew  at  the  time.  [Piogott,  B.  referred  to  Rou^botham  v. 
Wilson,  in  the  Exchequer  Chamber  (8  E.  &  B.  128;  27  L.  J.  61,  Q.B.),  andtJ»e 
judgment  of  Bramwell,  B.,  therein.  The  judgment  of  the  Exchequer  Chamber 
was  affirmed  in  the  House  of  Lords  (8  H.  of  L.  Cas.  848  ;  80  L.  J.  49,  Q..B).] 

(1)  It  appeared  that  the  rule  was  moved  to  enter  the  verdict  under  the  rapposition  tkit 
the  plaintiff's  consent  had  been  given,  which  was  not- the  case,  and  therefon,  and  M  B^M  J- 
Iiftd  not  reported  that  he  had.  reserved  the  point,  the  conrt  confined  the  argniuentfl  on  each  ude 
to  the  question  of  misdirection. 
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Knowledge  was  shewn  to  be  immaterial  in  Bonomi  v.  Backhouse  (27  L.  J.  378; 
1  £.  <&  B.  622) ;  that  case  was  reversed  by  the  Exchequer  Chamber  (28  L.  J. 
378,  Q.B. ;  2  E.  A  B.  646),  and  that  reversal  was  affirmed  by  the  House  of  Lords 
(34  L.  J.  181  Q.B.);  but  the  judgment  of  the  House  of  Lords  was  upon  the 
question  of  the  Statute  of  Limitations  only,  and  therefore,  the  judgment  of  the 
Queen's  Bench  was  still  applicable  to  the  general  law  and  to  the  question  of 
knowledge.  [Martin,  B.  refers  to  Fletcher  v.  Hylands  (13  L.  T.  (n.s.)  121  £x. ; 
3  H.  4  C.  774;  84  L.  J.  177  Ex.).]  There  it  was  expressly  stated  that 
there  was  no  knowledge  of  coal  being  worked.  [Channell,  B. — So  long  as 
land  remains  in  its  natural  state  the  question  of  knowledge  is  not  material,  as  a 
man  is  entitled  to  the  support  of  the  adjoining  land ;  but  when  land  has  been 
mined  and  so  brought  into  an  artificial  condition,  as  it  were,  then  the  question 
of  knowledge  may  become  material.]  The  moment  plaintiff  was  shown  in 
possession  of  the  houses  for  twenty  years,  it  was  on  defendants  to  show  some- 
thing contrary  to  the  acquisition  of  the  right : 

Rogers  v.  Taylor,  2  H.  &  N.  828;  27  L.  J.  173  Ex.  Solomon  v.  The 
VinineTB  Company,  28  L.  J.  370  Ex. ;  2  H.  &  N.  585.  Wehh  v.  Bird  and  others, 
in  the  Exchequer  Chamber,  4  L.  T.  (n.s.)  445  ;  81  L.  J.  885,  CP.;  18  0.  B. 
X.S.  84 ; 

and  particularly  the  judgment  of  Blackburn,  J.  in  the  latter  case.  [Martin,  B. 
— Every  man  has  a  perfect  right  to  build  on  his  own  land,  but  if  he  builds  on  a 
sandy,  loose  soil,  and  the  jury  find  that  the  house  fell  in  consequence  partly  of 
the  bad  soil  on  which  it  was  built,  and  partly  in  consequence  of  an  act  done  bj  a 
neighbour  on  his  own  land  adjoining,  is  there  any  cose  to  shew  that  an  action  is 
maintainable  under  such  circumstances  against  the  neighboiur?  It  would  be 
contrary  to  all  law.  ]    The  character  of  the  soil  made  no  difference : 

Brown  v.  RoUns,  4  H.  &  N.  186 ;  28  L.  J.  250,  Ex.  Harris  v.  Ryding, 
5  M.  A  W.  60;  8  L.  J.  (n.s.)  181  Ex.  Humphries  v.  Brogden,  12  Q.B.  789; 
20  L.  J.  (N.s.)  10  Q.B. 

[Channell,  B.  refers  to  Homer  v.  Knowlea  (8  L.  T.  N.S.  746;  6  H.  &  N.  454; 
30  L.  J.  IC^  Ex.).  ]  Brown  v.  Rohina  was  on  all  fours  with  the  present  case, 
and  the  judgment  of  the  Lord  Chief  Baron  there  was  ad  rem  here.  A  house 
might  have  no  natural  right  to  support,  but  after  twenty  years  would  acquire  it  by 
virtue  of  an  implied  grant.  An  express  grant  could  not  be  derogated  from  by 
the  grantor,  and  an  implied  grant  was  not  different  in  that  respect.  The  case  of 
lights  was  analogous,  and  there  was  no  more  hardship  in  preventing  a  man  from 
mining  close  up  to  his  neighbour's  land  than  in  preventing  him  &om  building 
out  his  neighbour's  light : 

Palmer  v.  Fletcher,  1  Sid.  167;  1  Lev.  122.  Partridge  v.  Seott,  8  M.  A  W. 
220;  7  L.  J.  (n.s.)  101  Ex. 

A  twenty  years'  user  being  found,  the  grant  would  be  presumed  as  a  matter  of 
law.  [Channell,  B. — Can  you  apply  the  same  reasoning  to  a  house  built  on 
undermined  land  as  to  one  built  on  solid  land?]  There  was  no  difference  in 
principle,  only  in  degree.  In  both  cases  a  biurden  was  thrown  on  a  neighbour, 
and  in  both  an  implied  grant  arose  from  user.  It  was  on  defendants  to  show 
want  of  knowledge.    They  cited  also 

Pyer  v.  Carter,  26  L.  J.  258  Ex.  Clayton  v.  Corby,  2  Q.B.  818;  and  Gale 
on  Easements,  p.  206. 

Huddleston,  Q.C.,  and  Dowdeswell,  for  defendants  contra,  in  support  of 
the  rule. — On  the  finding  of  the  jury  that  the  injury  would  not  have  occurred 
if  the  ground  on  which  plaintiff's  houses  were  built  and  the  intervening  land 
had  been  in  the  solid,  defendants  were  entitled  to  the  verdict.  Having 
incautiously  built  on  an  unsound  foundation  plaintiff  cannot  lie  by  for  twenty 
years,  and  then  throw  a  liability  on  his  neighbours  far  and  near.  He  must  take 
the  consequences  of  his  own  act  as  a  coutributcn^.  The  natural  right  to  support 
for  the  houses  was  given  up  by  plaintiff;  but  even  assuming  knowledge  for 
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twenty  years  on  the  part  of  defendants,  the  court  would  not  assume  a  grant. 

The  cases  of  lights  and  ways  were  not  anait^ous  or  in  point.  The  user  must  be 
"  nec  vi,  nec  clam,  nec  precario;"  and  at  any  time  during  the  twenty  years  the 
right  is  being  acquired,  a  neighbour  may  build  up  against  him.  To  sustain  a 
presumed  grant  for  the  artificial  right  he  claimed,  plaintiff  must  show  that 
defendants  knew  the  liability  that  was  being  imposed  on  them.  No  case  had 
been  cited  showing  a  right,  by  building  on  excavated  ground,  to  impose  on  a 
neignbour  this  additional  liability  to  support  the  building.  There  were 
authorities  to  the  contrary : 

Wijatt  V.  Harrison,  3  B.  &  A.  871;  10  L.  J.  (n.s.)  237  K.B.  PaHridge  v. 
Scott,  3  M.  &  W.  220  ;  7  L.  J.  (n.s.)  101  Ex. 

In  Gale  on  Basements.  3rd  edit.,  p.  323,  it  is  said  that,  "  It  was  laid  down  in  the 
judgment  of  the  Exchequer  Chamber,  in  Bonomi  v.  Backhouse  (ubi  sup.),  that 
the  right  of  support  for  buildings,  when  acquired,  was  similar  in  character  to  the 
natural  right  of  support  for  the  soil,  already  explained  at  p.  310.  This  right  of 
support  is,  therefore,  a  negative  easement,  and  does  not  come  within  Lord 
Tenterden's  Act,  but  can  only  be  acquired  by  the  common  law  modes  of  acquiring 
such  rights."  Now  that  could  only  be  by  grant,  there  being  no  other  mode  of 
acquiring  a  right  over  another's  land.  [Martin,  B. — What  do  you  mean  by  a 
negative  easement?]  Not  a  positive  one,  but  an  easement  not  to  do  something 
to  alter  the  condition  of  the  property.  Mr.  Gale  describes  it,  at  p.  810,  as  "  not  a 
right  to  have  the  whole  or  any  part  of  the  adjacent  or  subjacent  soil  left  in  their 
natural  state,  but  simply  a  right  not  to  have  the  land  injured  by  anything  done, 
however  carefully,  in  the  adjoining  soil,  subjacent  or  adjacent."  Negligence 
was  not  alleged  in  the  declaration.  It  was  a  relative  term  with  reference  to 
riglit.  Defendants  might  have  done  an  act  negligently  with  reference  to  them- 
selves, but  not  negligently  with  reference  to  plaintiff,  unless  the  latter  had  a 
right  to  support  from  defendants'  mine.  There  were  two  objections  to  the 
acquisition  of  the  right  here :  first,  it  was  clam;  secondly,  there  was  no  patience, 
because  there  was  no  power  of  interruption  from  the  adjoining  proprietor.  There 
was  no  evidence  that  defendants  were  aware  of  the  state  of  things  twenty  years 
ago,  and  no  onus  on  them  to  ask  to  have  the  question  put  to  the  jury.  They 
cited  also 

Acton  V.  Blundelh  9  M.  &  W.  324;  13  L.  J.  (n.s.)  289  Ex. ;  and  referred  to 
Gale  on  Easements,  pp.  249  to  260;  2  Roll.  Abr.  564,  "  Trespass;"  Rogers  on 
Mines,  p.  456. 


Ch.\nnel,  B. — In  this  case,  which  was  tried  before  my  brother  Byles  at 
the  summer  assizes  for  Worcester,  an  application  wasjnade  by  Mr.  Huddleston 
for  a  rule  to  set  aside  the  verdict  which  had  been  found  for  the  plaintiff  for  the 
simi  of  lOOZ.,  and  to  eater  the  same  for  the  defendants,  or  for  a  new  trial.  The 
court  is  not  in  a  position  to  give  any  judgment  upon  the  first  part  of  the  rule, 
but  we  are  of  opinion  that  the  case  should  go  down  for  a  new  trial.  The  action 
was  brought  by  the  plaintiff  to  recover  damages  sustained  by  her  to  certain 
houses  she  had  built,  the  land  on  which  they  were  built  having  fallen,  which 
the  plaintiff  attributed  to  the  way  in  which  the  defendants  had  undermined 
some  adjoining  land  or  land  very  close.  There  were  many  points  raised  in  the 
course  of  the  argument,  but  one  point  was  stated  which,  if  it  had  been  estab- 
lished in  favour  of  the  plaintiff,  would  have  relieved  the  court  from  any  difficulty 
in  sustaining  the  verdict  that  has  been  foimd  for  the  plaintiff.  That  point  so  in 
dispute  was,  whether  it  could  be  considered  that  the  finding  of  the  jury  had 
established  the  fact  of  negligence  on  the  part  of  the  defendants.  The  report 
sent  to  us  by  the  learned  Judge  gave  the  findings  of  the  jury,  but  did  not  present 
to  us  very  clearly  the  questions  which  the  learned  Judge  put  to  the  jury,  and 
which  we  thought  were  important  for  ua  to  have,  that  we  might  better  estimate 
what  was  the  real  weight  due  to  the  finding  in  fact  by  the  jury.  We  have 
communicated  with  the  learned  Judge,  and  have  obtained  from  him  the  fonn 
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of  the  questions  he  put.  Before  he  put  the  questions,  certain  facts  were 
admitted  by  the  counsel  on  the  one  side  and  the  other  tending  to  clear  the  case 
of  some  difficulty,  but  not  resolving  the  case  altogether;  and  the  question  turns 
upon  the  finding  of  the  jury  to  this  eSect,  that  both  the  plaintifi's  land  and  the 
intervening  land  had,  for  more  than  twenty  years,  been  so  mined  as  to  make 
the  defendants'  operations  dangerous.  They  did  not  say  that  the  defendants 
knew  of  the  extent  to  which  the  plaintiff  more  than  twenty  years  ago,  or  those 
whom  the  plaintiff  succeeded,  had  underworked  his  land.  Then  follows  this 
other  finding,  that  the  defendants  so  far  knew  that  the  land  had  not  been  left 
in  the  solid,  that  they  ought  to  have  concluded  that  their  operations  would  be 
dangerous.  Whatever  other  points  might  have  arisen  in  this  case,  upon  which 
we  say  nothing  at  present,  we  should  have  been  prepared  to  sustain  the  verdict 
for  the  plaintiff  if  we  could  have  seen  clearly  that  the  questions  put  to  the  jury, 
and  the  findings  of  the  jury  in  answer  thereto,  amounted  to  the  faot  that  the 
defendants  had  been  guilty  of  negligence.  Upon  the  most  careful  consideratiozi 
we  have  been  able  to  give,  we  think  the  finding  does  not  come  up  to  that  point. 
The  question  of  negligence  was  a  very  proper  question  to  be  put  under  the 
circumstances ;  it  has  not  been  distinctly  put  and  answered  by  the  jury,  and 
therefore  there  must  be  a  new  trial. 

PiooTT,  B. — I  was  not  in  court  when  the  case  was  heard,  and  therefore  I 
give  no  opinion  upon  it. 

AIartin,  B. — ^If  it  is  meant  to  be  said  that  it  is  law  that  an  excavation 
beneath  the  ground  which  has  existed  for  twenty  years  is  to  cast  upon  the 
adjoining  owner  absolutely  the  support  of  the  land  as  if  it  were  unworked  land, 
I  hope  the  question  will  be  raised  distinctly  and  judgment  given  upon  it. 

Channell,  B. — I  did  not  mean  to  give  any  opinion  upon  that  point. 

Rule  ahsoluie  for  a  new  trial. 


[IN  THE  PRIVY  COUNCIL.] 

The  Bight  Hon.  Lord  Chelusford,  Sir  J.  W.  Colvile,  Sir  £.  V.  Willuus, 

Feb.  21,  1861. 

PAGE  V.  EDULJEE. 

14  L.  T.  176;  L.  E.  1  P.O.  127;  12  Jur.  N.S.  361. 

Sale  of  goods — Auction — Conditions  of  sale — Varying  condtiions — ReBole — 
Rescission  of  contraci — Resumption  of  goods  by  seller. 

Auctioneers  and  Valuers.  Sale  of  Goods. — E.  at  an  auction  bought 
goods  on  certain  conditions  then  declared.  Afterwards  E.  paid  the  deposit  and 
signed  ike  contract  of  sale  with  other  conditions  annexed: — Held,  that  the  relin- 
quishment of  the  first  agreement  was  a  sufficient  consideration  for  entering  into 
the  second;  and  that  the  contract  completed  by  the  payment  of  the  deposit  might 
well  be  varied  by  the  signing  subsequently  of  a  memorandum  inconaiateni  with 
it.  In  some  cases  the  vendor  of  gooda  may  resell  without  rendering  himself 
Uable  to  an  action,  as  where  goods  sold  are  left  in  the  possession  of  the  vendor 
and  the  purchaser  will  not  remove  them  and  pay  the  price  after  receiving  express 
notice  to  that  effect.  But  if  before  actual  delivery  (and  4  fortiori,  if  after 
delivery)  the  vendor  resells  the  property  while  the  purchaser  is  in  default,  the 
resale  will  not  authorize  the  purchaser  to  consider  the  contract  rescinded  so  as 
to  entitle  him  to  recover  back  any  depoait  of  the  price  or  to  resist  paying  any 
balance  of  it  which  may  be  still  due. 

This  was  an  appeal  from  a  judgment  of  the  Supreme  Court  of  Ceylon. 
The  action  was  brought  by  the  appellant,  who  was  the  master  of  a  ship  Hova 
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Scotian,  to  recover  from  the  respondent,  a  Farsee  merchant,  at  Colombo,  a  sum 
of  3831.  lis.,  being  the  loss  caused  by  a  resale  of  the  ship  in  conBequence  of  tiie 
defa^ilt  of  the  respondent. 

The  facts  are  fully  stated  in  the  judgment. 

W.  Williams  for  the  appellant. 
F,  W.  Everiti  for  the  respondent. 

Lord  Chblhsford  delivered  the  judgment  of  their  Lordships  as  follows: — 
This  is  an  appeal  from  a  judgment  of  the  Supreme  Court  of  Ceylon  reversing  a 
judgment  of  the  District  Court  of  Colombo  in  favour  of  the  appellant  (the 
plaintiff  in  the  suit),  and  ordering  judgment  to  be  entered  for  the  defendant  (the 
reppondent)  with  costs.  The  action  was  brought  in  the  district  court  to  recover 
the  balance  of  a  sum  of  1,020/.,  the  amount  at  which  a  stranded  ship  called  Nova 
Scciian  was  sold  by  the  plaintiff,  the  master,  and  purchased  by  the  defendant 
under  the  following  circumstances :  The  Nova  Scotian  had  arrived  at  Colombo 
in  the  month  of  Becember,  1862,  and  was  lying  there  at  anchor  with  a  cai^o  of 
rice  on  board,  when,  on  the  18th  of  that  month,  she  was  driven  from  her 
anchorage  and  stranded  on  the  beach  near  the  harbour.  Before  her  stranding, 
the  Nova  Scotian  appears  to  have  been  worth  9,0001.,  and  she  was  under  insur- 
ance for  7,000/.,  but  the  plaintiff  thought  that  her  back  had  been  broken  by  the 
stranding,  and  in  his  opinion  it  would  have  cost  from  1,5001.  to  2,000/.  to  get  her 
afloat  again.  Under  these  circumstancsB  the  plaintiff  caused  two  surveys  to  be 
held  on  the  Nova  Scotian,  and  acting  upon  the  judgment  of  the  surveyors,  and 
under  their  advice,  he  advertised  her  with  her  tackle  and  apparel  for  sale  by 
auction  on  the  2nd  and  3rd  January,  1863.  The  sale  took  place  on  the  days 
named.  The  property  sold  was  arranged  in  sixty-eight  lots,  the  vessel  being 
the  last  lot  in  the  catalogue,  and  was  offered  for  sale  separately  from  her  sail, 
stores,  spars,  hawsers,  and  rigging,  which  were  included  in  prior  lots.  The 
catalogue  of  sale  was  headed  ' '  Catalogue  and  Particulars  of  the  Sale  of  the  Ship 
Nova  Scotian,  of  Liverpool,  990  tons,  built  in  1860,  as  she  now  lies  stranded 
opposite  the  Racket  Court,  condemned  on  survey  to  be  sold  on  account  and 
for  the  benefit  of  the  concerned,  with  all  her  sails,  stores,  &c."  The  conditions 
of  sale  were  printed  at  the  foot  of  the  catalogue,  and  were  read  out  in  the  room 
by  the  auctioneer  before  the  sale  commenced.  By  one  of  these  conditions  a 
deposit  of  25  per  cent,  was  to  be  made  on  each  lot ;  by  another,  all  goods  were  to 
be  at  the  risk  of  the  purchaser  from  the  time  of  sale ;  and  by  a  third,  all  Customs 
duty  was  to  be  paid  by  purchasers.  The  defendant's  son-in-law  attended  Hie 
sale,  and  by  his  authority  bought  several  of  the  lots,  consisting  of  the  tackle, 
sails,  spars,  and  other  articles  belonging  to  the  vessel,  and  the  vessel  herself 
was  afterwards  knocked  down  to  him  at  the  sum  of  1,020/.  No  memorandum 
was  signed  in  the  auction  room  either  by  the  auctioneer  or  by  the  defendant's 
agent;  but  after  the  sale  (whether  on  the  same  or  a  subsequent  day  does  not 
appear)  the  defendant's  son-in-law,  on  his  part,  and  the  auctioneer  on  behalf 
of  the  plaintiff,  signed  a  memorandum  to  the  following  effect:  "  That  Cowasjee 
Eduljee  is  declared  the  highest  bidder  for  and  purchaser  of  the  ship  Nova  Scotian 
hereinafore  described,  at  the  sum  of  1,(^0/.  sterling,  at  which  sum  he  the  said 
Cowftsjee  Eduljee  doth  agree  to  become  the  purchaser  thereof  accordingly,  and 
also  agree  on  his  part  to  perform  the  conditions  of  sate,  and  in  consideration 
thereof  the  vendors  do  agree  to  sell  and  convey  the  said  vessel  unto  the  said 
Cowasjee  Eduljee,  his  heirs  and  assigns,  or  as  he  shall  direct,  according  to  the 
before -mentioned  conditions."  The  conditions  referred  to  in  this  memorandum, 
which  were  on  the  other  side  of  the  paper,  varied  from  the  conditions  read  out 
in  the  auction  room  in  these  particulars: — Instead  of  a  deposit  of  twenty-five 
per  cent,  the  purchased  was  to  pay  only  ten  per  cent.  There  was  no  condition 
that  the  goc^s  were  to  be  at  the  risk  of  the  purchaser  from  the  time  of  sale. 
The  purchaser  was  to  pay  auctioneer's  commission  as  well  as  customs  duty,  and 
this  important  condition  was  added :  ' '  Should  the  purchaser  neglect  or  &il  to 
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comply  with  these  conditions,  his  deposit  money  shall  be  forfeited,  and  the  sale 
may  be  enforced,  or  the  vessel  may  be  resold  at  the  option  of  the  vendors ;  and 
in  case  of  a  re-sale,  the  increase  (if  any)  of  the  purchase -money  shall  be  retained 
by  the  vendors,  and  the  deficiency  (if  any)  and  all  costs  and  expenses  shall  be 
made  good  by  the  defaulter  at  the  present  sale,  and  be  recoverable  as  liquidated 
damages."  There  was  conflicting  evidence  as  to  whether  these  conditions  were 
read  out  when  the  memorandum  was  signed.  The  defendant's  son-in-law,  who 
signed  for  him,  stated  in  his  evidence  that  he  "  signed  the  memorandum  while 
it  was  lying  on  the  table,  and  did  not  know  what  was  underneath."  That  "  the 
only  conditions  which  he  knew  anything  about  were  those  attached  to  the 
catalogue."  The  defendant  imdoubtedly  thought  the  sale  was  to  be  completed 
by  his  signing  a  memorandum  upon  the  conditions  contained  in  the  catalogue, 
as  appears  from  the  fact  of  his  having  paid  260L  immediately  before  the 
memorandum  was  signed,  being  a  deposit  of  twenty-five  per  cent,  upon  the 
purchase-money,  in  accordance  with  those  conditions.  It  was  also  proved  that 
when  the  2501.  was  paid  a  receipt  was  asked  for,  and  the  auctioneer  replied  that 
it  was  unnecessary,  as  the  memorandum  to  be  signed  would  be  enough;  a 
representation  which  would  materially  strengthen  the  belief  of  the  defendant 
that  the  conditions  contained  in  the  catalogue  were  those  to  which  his  pturchase 
was  subject.  The  defendant  having  received  authority  from  the  auctioneer, 
went  himself  to  take  possession  of  the  vessel,  and  directed  two  anchors  to  be 
put  out,  to  prevent  her  drifting  further  on  the  shore.  On  the  8th  January  he 
received  a  notace  from  the  Board  of  Health  to  dischai^  the  cargo  of  rice,  which 
had  become  heated,  and  was  occasioning  a  nuisance ;  this  not  having  been  done, 
the  board  proceeded  to  destroy  the  vessel  by  firing  into  her.  A  bill  of  sale  was 
prepared  by  the  legal  agent  of  the  defendant,  but  before  it  was  tendered  for  the 
plaintiff's  signature,  a  demand  was  made  upon  him  to  deliver  the  certificate  of 
registry  to  the  defendant.  The  plaintiff  refused  to  comply  with  this  demand, 
on  the  ground  that  the  vessel  having  become  a  wreck  it  was  his  duty  to  give  up 
the  certificate  to  the  collector  of  the  customs  for  transmission  to  England  under 
the  provisions  of  the  Merchant  Shipping  Act,  1854.  On  the  12th  January,  1868, 
the  auctioneers,  Messrs.  Ledward  and  Co.,  wrote  to  the  defendant  the  following 
letter :  — *  *  We  have  the  honour  to  annex  on  the  other  side  the  particulars 
of  the  balance  of  our  claim  on  account  of  the  sale  to  you  of  the  ship  Nova  Scotian, 
which  we  have  been  required  to  settle  forthwith,  and  we  must  request  you  will 
enable  us  to  do  so  this  day.  We  hereby  undertake,  on  account  of  Captain  Page 
and  ourselves,  to  complete  the  bill  of  sale  when  tendered."  To  this  letter  the 
defendant  replied  on  the  13th  January  :  "  In  answer  to  your  letter  of  yesterday's 
date,  I  beg  to  inform  you  that  the  captain  having  failed  to  comply  with  his 
agreement,  and  having  sold  the  vessel  under  circumstances  which  led  to  its 
subsequent  destruction,  and  being  now,  as  you  are  aware,  unable  to  carry  out 
the  agreement,  I  decline  to  pay  the  balance  of  the  purchase-money,  and  shall 
look  to  you  and  the  captain  for  the  repayment  of  my  deposit,  and  the  damages 
which  have  occurred  to  me  by  reason  of  your  default."  On  the  receipt  of  this 
letter,  Messrs.  Ledward  and  Co.  wrote  to  the  defendant  on  the  14th  January 
in  these  terms: — "  As  in  your  letter  of  yesterday  you  decline  to  pay  us  the 
balance  of  the  piu-chase-money  for  the  hull  of  the  Nova  Scotian,  and  other 
articles  purchased  by  you  at  public  auction,  we  beg  to  give  you  notice  that  the 
same,  after  due  publication,  will  be  resold  at  your  risk  in  terms  of  the  conditions 
of  sale."  The  ship  was  accordingly  again  put  up  to  sale  and  sold  for  500Z.,  and 
the  plaintiff  brought  his  action  to  recover  the  differen-'e  between  the  original 
price  and  the  sum  realised  upon  the  resale,  together  with  the  auctioneer's 
commission,  the  balance  claimed,  after  giving  credit  for  the  defendant's  deposit 
of  2501. ,  being  S8SI.  lis.  The  libel  of  the  plaintiff  (to  which  was  annexed  the 
memorandum  signed  on  the  part  of  the  defendant  and  the  conditions  therein 
referred  to,  which  the  plaintiff  prayed  might  be  taken  as  part  of  the  libel)  alleged 
that  the  defendant  agreed  to  purchase  the  hull  of  the  ship  Nova  Scotian,  as  she 
then  lay  stranded  on  the  beach,  for  the  sum  of  1,0201.,  according  to  certain  condi- 
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tions  thereunto  annexed,  and  amongst  them  the  stipulation  that  the  purchaser 
should  pay  a  deposit  of  10  per  cent,  in  part  payment  of  the  purchase-money,  and 
should  pay  the  remainder  on  the  transfer -deed  being  executed;  but  if  the 
remainder  of  the  purchase-money  should  not  be  paid,  interest  at  10  per  cent, 
should  be  paid  by  the  defendant  until  payment  in  full,  but  without 
prejudice  to  the  right  of  the  plaintifiE  (in  case  the  defendant  should 
fail  or  neglect  to  comply  with  the  conditions)  to  treat  the  deposit-money  as 
forfeited,  and  to  have  the  sale  enforced  or  to  have  the  vessel  resold,  at  the  opticm 
of  the  plaintiff,  in  terms  of  the  conditions  of  sale.  The  libel  then  alleged  the 
payment  by  the  defendant  of  the  deposit  of  250L,  his  failure  to  pay  the  remainder 
of  the  1020i.,  and  the  resale  of  the  vessel  in  terms  of  the  conditions  of  sale,  and 
claimed  the  deficiency  of  the  resale,  together  with  all  costs  and  charges  attending 
the  same,  as  liquidated  damages.  The  defendant's  answer,  in  the  only  parts 
of  it  necessary  to  be  noticed,  consisted  of— 1.  A  denial  that  he  "  purchased  the 
vessel  on  the  conditions  in  the  libel  mentioned,  for  that  the  vessel  was  put  up 
for  sale  on  entirely  different  conditions,  to  wit,  the  conditions  appearing  in  the 
annexed  document  marked  letter  A  (being  the  catalogue  and  the  conditions 
therein  contained).  2.  That  although  the  defendant  was  ready  and  frequently 
offered  to  pay  the  remainder  of.  the  purchase -money,  yet  the  plaintiff  would  not 
convey  the  vessel  nor  fiumish  the  defendant  with  the  necessary  documents  for 
the  preparation  of  a  legal  conveyance.  3.  That  the  plaintiff  had  not,  at  the 
time  of  the  sale,  and  has  never  since  had,  the  necessary  power,  right,  and 
authority  to  sell  the  vessel  or  make  a  good  conveyance  thereof.  4.  That  the 
plaintiff  since  resumed  possession  of  the  vessel  and  offered  the  same  for  sale. 
And  the  defendant  prayed  that  the  plaintiff's  suit  might  be  dismissed  with 
costs  and  the  plaintiff  be  condemned  in  reconvention  to  repay  tlie  deposit 
of  250L ,  and  to  pay  damages  to  the  amount  of  1 ,0001.  for  the  loss 
of  the  profit  and  advantage  which  would  have  accrued  to  him  from  the 
vessel  when  repaired  and  floated,  as  well  as  from  the  loss  of  the  tackle, 
implements,  and  other  articles  belonging  to  the  said  vessel  and  which  have  since 
become  useless  for  that  purpose.  The  case  was  tried  in  the  District  Coiui:  of 
Colombo,  witnesses  being  examined  on  both  sides,  and  the  judge  ultimately 
decided  all  the  issues  in  favour  of  the  plaintiff.  He  found  that  the  defendant 
purchased  the  vessel  subject  to  the  conditions  annexed  to  the  libel.  That  the 
plaintiff  had  -authority  as  master  to  sell.  That  as  the  vessel  was  sold  as  a 
wreck,  the  master  was  bound  to  forward  her  register  to  the  collector  of  customs 
for  transmission  to  the  port  of  registry,  and  that  it  was  not  necessary  for  the 
defendant  to  have  the  certificate  in  order  to  enable  him  to  prepare  the  bill  of 
Side.  And  that  the  plaintiff  was  justified  by  the  terms  of  the  contract  of  sale  in 
resuming  possession  of  the  vessel  and  selling  her,  and  he  ordered  judgment  to  be 
entered  for  the  pl  iintiff  for  373L  1«.,  being  the  amount  which  he  claimed,  less 
10/.  108.  said  to  have  been  paid  by  him  to  counsel,  which  the  Judge  thought 
he  was  not  entitled  to  recover  from  the  defendant.  Upon  appeal  by  the  defend- 
ant from  his  jud^^ment  to  the  Supreme  Court,  it  was  set  aside  and  judgment 
ordered  "  to  be  entered  for  the  defendant  with  costs."  It  was  stated  at  the 
bar  that  there  was  no  other  record  of  this  judgment  than  the  one  printed  with 
the  ptipers,  and  it  was  assumed  on  both  sides  that,  though  it  is  in  the  general 
form  just  stated,  it  has  the  effect  of  entitling  the  defendant  to  the  return  of  his 
deposit  and  also  to  the  damages  of  lOOOJ.  which  he  prays  by  his  answer.  The 
ground  upon  which  the  Supreme  Court  decided  the  appeal  in  favour  of  the 
defendant  seems  to  have  been  that,  the  plaintiff  having  founded  his  claim  upon 
an  agreement  with  conditions  varying  from  those  in  the  catalogue,  in  respect 
of  their  containing  a  clause  of  resale,  and  the  court  being  of  opinion  that,  upon 
the  facts  proved,  the  defendant  did  not  enter  into  nn  agreement  contaming  any 
such  condition;  the  plaintiff,  having  wrongfully  repossessed  himself  of  the 
vessel  and  resold  her,  had  deprived  himself  of  his  right  to  recover  the  price  from 
the  defendant.  That  this  was  the  view  of  the  case  taken  by  the  court  appeals 
from  the  learned  C.J.  having  adverted  to  the  argument  on  behalf  of  the  plaint 
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that  the  right  of  resale  existed  independently  of  the  etipulations  in  the  signed  set 
of  conditions  of  sale,  which  he  showed  not  to  be  law  by  a  reference  to  the  case 
of  MaTiindale  v.  Smith,  1  Q.B.  389,  and  other  cases  in  Tudor's  Leading  Cases. 
As  the  district  Judge  decided  in  favour  of  the  plaintiff,  there  was  no  occasion 
for  him  to  consider  whether  the  payment  by  the  defendant  of  the  2501.  in  part 
of  the  purchase-money,  did  not  bind  the  parties  to  the  contract  of  sale  as 
completely  as  if  there  had  been  a  written  memorandum.  But  the  Supreme 
Court  did  not  take  that  fact  into  their  consideration,  and  with  reference  to  it  the 
C.J.  said,  "  After  the  sale  the  defendant  paid  the  deposit  of  25  per  cent, 
stipulated  in  the  conditions  which  had  been  read  out,  and  this  payment  satisfied 
the  requisitions  of  the  Ordinance  7,  1840,  section  21,  and  the  sale  and  purchase 
of  the  ship's  hull  were  thereby  made  valid  and  completed  according  to  our 
colonial  laws,  and  unquestionably  the  sale  and  purchase  were  made  and  the 
deposit  paid  under  the  conditions  of  sale  read  at  the  auction,  and  not  under 
those  which  the  plaintiff  sets  up."  The  Supreme  Court,  therefore,  must  have 
been  of  opinion  that  there  was  a  binding  agreement  for  the  sale  of  the  TOSsel 
between  the  parties.  If,  therefore,  the  plaintiff  had  correctly  stated  hie  claim 
in  his  libel,  and  had  founded  it  (as  he  ought  to  have  done)  upon  a  sale  according 
to  the  conditions  read  in  the  auction  room,  he  would  clearly  have  been  entitled 
to  iudgment,  unless  any  of  the  objections  contained  in  the  answer  of  the  defen- 
dant would  have  been  available  as  a  defence.  Their  Lordships  agree  with  the 
Supreme  Court  in  thinking  that  there  was  no  agreement  substituted  for  the  one 
commenced  in  the  auction  room  and  completed  by  the  payment  of  the  deposit, 
but  they  must  express  their  dissent  from  the  opinion  expressed  by  l^e  Chief 
Justice,  that  "  if  the  defendant  knowingly  signed  conditions  which  imposed 
the  new  obligation  on  him  of  paying  any  loss  arising  from  a  resale,  such  fresh 
agreement  would  be  insufficient  to  maintain  an  action,  being  entirely  without 
consideration,"  as  under  such  circumstances  the  relinquishment  of  the  first 
agreement  would  undoubtedly  amount  to  a  sufficient  consideration.  Their 
Lordships  do  not  doubt  that  the  contract  completed  by  the  payment  of  the 
deposit  might  have  been  varied  by  the  signing  subsequently  of  a  memorandum 
ic  consistent  with  it.  Their  opinion  is  founded  on  the  particular  circumstances 
of  this  case — the  acceptance  of  the  deposit  under  the  terms  of  the  conditions 
r3ad  out  in  the  auction  room,  the  silence  of  the  seller  on  the  subject  of  any 
changes  in  the  conditions,  and  the  above  mentioned  conversation  at  the  time  of 
the  receipt  of  the  deposit.  If  the  plaintiff  had  properly  framed  his  libel, 
precisely  the  same  defences  might  have  been  set  up  as  are  now  contained  in  the 
defendant's  answer,  and  therefore  in  order  to  prepare  the  way  for  a  decision  upon 
the  real  merits  of  the  case  it  is  necessary  to  consider  the  objections  which  the 
defendant  has  urged  to  the  plaintiff's  right  to  recover  in  the  present  action. 
Taking  these  objections  a  little  out  of  the  order  in  which  they  are  stated  in  the 
answer,  the  first  to  be  considered  will  be,  whether  the  plaintiff  had  power,  right, 
or  authority  to  sell  the  vessel.  Upon  this  issue  there  seems  to  be  no  reasonable 
doubt  that  the  plaintiff  could  convey  a  good  title  to  a  purchaser  as  against  his 
owner.  The  vessel  was  lying  stranded  upon  the  beach,  without  the  possibility  of 
getting  her  off,  except  by  the  expenditure  of  a  large  sum  of  money.  The  plaintiff, 
not  trusting  to  his  own  judgment  alone,  procured  surveys  to  be  made,  and  pro- 
ceeding upon  the  advice  of  the  surveyors,  determined  to  sell  the  vessel ;  a  course 
which,  it  '8  reasonable  to  believe,  the  owner  would  have  pursued  upon  a  view  of 
all  the  circumstances  if  he  had  been  upon  the  spot.  But  supposing  the  plaintiff 
to  I'.ave  acted  upon  a  mistaken  view  of  the  necessity  of  the  case,  the  defendant 
could  not  insist  upon  there  being  any  implied  warranty  of  title.  The  plaintiff 
sold  the  verspl  m  the  special  character  of  master,  and  not  as  owner,  and  acted 
upon  a  bond  fide  belief  of  his  authority  to  sell.  The  vessel  was  advertised  as  a 
stranded  vessel,  and  the  defendant  had  every  opportunity  of  examining  her, 
iind  ascertaining  whether  she  had  been  brought  into  such  a  condition  as  to  give 
the  master  authority  to  sell  her  as  a  wreck.  The  next  point  to  be  considered  in 
the  defendant's  answer  is  the  allegation  that  the  plaintiff  did  not  convey  the 
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vessel,  nor  furnish  the  defendant  with  the  necessary  documents  for  the  prepara- 
tion of  a  legal  conveyance.  This  relates  to  the  refusal  of  the  plaintiff  to  deliver 
tho  certificate  of  registry  to  the  defendant.  According  to  the  Ordinance,  No.  6, 
1852,  passed  in  Ceylon,  the  law  to  be  administered  in  this  case  is  the  law  of 
England.  Now,  by  the  58th  section  of  the  Merchant  Shipping  Act,  where  a 
registered  ship  is  actually  or  constructively  lost,  the  register  is  to  be  sent  to 
her  port  of  registry.  The  defendant  could  not,  therefore,  be  entitled  to  demand 
its  delivery  to  him,  and  to  refuse  to  execute  the  bill  of  sale  upon  its  non-delivery. 
The  next  part  of  the  answer  which  requires  attention  is  that  in  which  the  defend- 
ant justifies  his  refusal  to  perform  his  contract,  in  consequence  of  the  plaintiff 
having  resumed  possession  of  the  vessel  and  offered  her  for  sale.  It  was  upon 
this  ground  that  the  Supreme  Court  considered  that  the  defendant  was  entitled 
to  their  judgment.  If  the  plaintiff  could  have  proceeded  upon  a  sale  on  the 
conditions  annexed  to  the  libel,  in  which  there  was  a  power  of  resale,  this 
defence  would  necessarily  have  been  excluded ;  but  even  if  he  had  rightly  claimed 
upon  the  contract  which  took  place  in  the  auction  room,  it  would  not  have  been  a 
sufficient  answer  to  the  action.  In  this  case  the  vessel  had  been  delivered  to 
the  defendant,  and  he  was  in  complete  possession.  The  act  of  the  plamtiff 
in  retaking  and  selling  her  was  wrongful,  and  entitled  the  defendant  to  bring 
an  action  of  trover,  but  did  not  amount  to  a  rescission  of  the  contract.  If, 
when  the  defendant  declined  to  pay  the  balance  of  the  purchase-money,  and 
altogether  repudiated  the  agreement,  the  plaintiff  had  taken  him  at  his  word, 
and  resumed  possession  without  anything  more  being  said,  the  case  might  have 
been  different ;  but  instead  at  the  plaintiff  agreeing  to  take  the  vessel  back,  and 
rescind  the  contract,  he  gave  express  notice  to  the  defendant  that  the  vessel 
would  be  resold  at  his  risk,  "  in  terms  of  the  conditions  of  sale."  There  is  no 
case  to  be  found  in  the  books  where,  after  a  sale  and  complete  delivery  of  a 
chattel,  and  the  price  not  paid,  the  vendor's  taking  the  property  out  of  the 
purchaser's  possession  has  been  held  to  amount  to  a  rescission  of  the  contract. 
Martindale  v.  Smith  (1  Q.B.  389),  and  other  cases,  have  determined  that,  where 
there  is  an  agreement  to  purchase  property  to  be  paid  for  at  a  future  time, 
and  the  money  is  not  paid  at  the  day,  the  property  remaining  in  the  possession  of 
the  vendor,  he  has  no  right  to  sell  it,  and  if  he  does,  the  purchaser  may  maintain 
trover  against  him.  There  may  be  cases  where  the  vendor  might  sell  without 
rendering  himself  liable  to  an  action,  as  where  goods  sold  are  left  in  the  poBsessiim 
of  the  vendor,  and  the  purchase  will  not  remove  them  and  pay  the  price,  after 
receiving  express  notice  from  the  vendor  that,  if  he  feil  to  do  so,  the  goods  will 
be  resold.  But  the  authorities  are  uniform  on  this  point,  that  if  before  actual 
delivery  the  vendor  resells  the  property  while  the  purchaser  is  in  default,  the 
resale  will  not  authorise  the  purchaser  to  consider  the  contract  rescinded,  so  ae 
to  entitle  him  to  recover  back  any  deposit  of  the  price,  or  to  resist  paying  any 
balance  of  it  which  may  be  still  due.  If  this  is  the  case  where  the  possession  ot 
property  sold  remains  with  the  vendor,  d  fortiori  must  it  be  so  where  there  has 
been  a  delivery,  and  the  vendor  takes  it  out  of  the  possession  of  the  purchaser, 
and  resells  it.  Their  lordships  have  entered  thus  fully  into  the  'toHous  defences 
contained  in  the  defendant's  answer,  in  order  to  show  that  the  merits  of  the 
case  are  entirely  with  the  plaintiff ;  and  that,  if  he  had  rightly  conceived  hie 
action,  he  would  have  been  entitled  to  recover;  but  he  unfortunately  has  chosen 
to  proceed  upon  a  different  contract  from  that  which  he  established  by  proof. 
The  Supreme  Court  rightly  overruled  the  decision  of  the  district  Judge,  and  held 
that  there  was  no  other  agreement  between  the  parties  than  the  one  which 
proceeded  upon  the  conditions  read  out  in  the  auction  room.  But,  upon  their 
view  of  the  case,  they  ought  to  have  directed  a  nonsuit  to  be  entered,  and  not 
have  given  jxidgment  for  the  defendant,  much  less  a  judgment  which,  according 
to  the  admission  of  the  counsel  on  both  sides,  gave  the  defendant  the  whole  of 
the  damages  claimed  in  his  answer.  No  evidence  was  given  of  any  amount 
of  damages  having  been  sustained  by  the  defendant ;  and  the  claim,  in  respect  of 
the  assumed  loss  of  the  tackle,  implements,  and  other  articles  belonging  to 
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the  vessel,  which  were  bought  at  the  sale  before  the  vessel  herself  was  knocked 

down  to  the  defendant,  cannot  be  entertained.  It  is  impossible  to  sustain 
either  the  judgment  of  the  Supreme  Court  or  that  of  the  district  Judge.  If  the 
judgment  of  the  latter  were  to  be  upheld,  founded  as  it  is  upoil  the  establishment 
by  the  plaintiff  of  his  right  to  resell  the  vessel  imder  the  power  contained  in 
the  conditions  of  sale,  the  judgment  would  be  an  answer  to  any  action  which 
might  be  brought  by  the  defendant  for  the  wrongful  act  committed  by  the 
plaintiff  in  selling  his  property.  It  is  unfortunate  that  the  plaintiff  should  have 
brought  forward  his  undoubted  claim  upon  erroneous  groun(U>  and  their  Lord- 
ships wish  it  to  be  distinctly  understood  that  in  their  opinion  the  plaintiff  would 
be  entitled,  upon  a  libel  properly  framed,  to  recover  the  price  of  the  vessel,  less 
the  deposit ;  and  that  none  of  the  defences  pleaded  would  be  available  to  the 
defendant  in  such  an  action.  The  defendant,  on  the  other  hand,  would  be 
entitled  to  recover  damages  in  an  action  of  tort  founded  on  the  retaking  of 
possession  and  resale  of  the  vessel ;  and  these  damages  would  probably  be 
measured  by  the  price  which  the  vessel  realised  on  the  resale.  Their  Lordships 
therefore  trust  that  the  parties  will  see  the  propriety  of  preventing  fiurther  litiga- 
tion by  an  arrangement,  of  which  the  fair  and  just  terms  must  be  obvious.  As 
the  matter  stands  before  them,  they  are  compelled  to  recommend  to  Her  Majesty 
that  the  judgment  of  the  Supreme  Court,  and  that  of  the  district  Judge  be  set 
aside,  and  a  nonsuit  be  entered,  and  that  there  be  no  costs  of  this  appeal  on 
either  side. 


Trust-money — Payment  into  court. 

Trust  and  Trustee. — In  a  suit  for  the  administration  of  trust  property  the 
Court,  on  an  application  by  the  parties  beneficially  interested,  and  where  there 
was  no  imputation  against  the  trustees,  ordered  the  trust-money  to  be  paid  into 
court. 

This  was  an  adjourned  summons  in  the  above  suit,  for  the  purpose  of 
enforcing  payment  by  trustees  of  certain  trust-money  into  court. 

Under  the  will  of  Alexander  Bobertson  the  plaintiff,  an  infant,  was  entitled, 
in  the  event  of  his  attaining  twenty-five,  to  the  sum  of  135,3101.  13s.  2d. 

The  testator  died  m  December,  1856,  and  in  March,  1865,  this  suit  was 
instituted  by  the  plaintiff  for  the  administration  of  his  estate. 

The  money  in  question  had  been  invested  in  consols  in  the  names  of  the 
trustees  of  the  will,  and  they  objected  to  its  being  paid  into  court. 

All  parties  interested  in  the  fund  had  been  served  with  notice  of  the  appli- 
cation and  all,  with  the  exception  of  an  infant  and  a  lunatic,  were  before  the 
court. 

Swanston  appeared  in  support  of  the  summons. 

Watford,  tor  the  trustees,  submitted  that  as  the  plaintiff  had  only  a 
contingent  interest  it  was  necessary  that  all  parties  should  be  before  the  court. 
It  was  the  duty  of  the  trustees  to  protect  tibe  trust-fund  to  the  best  of  their 
ability;  and,  as  there  was  no  imputation  against  them,  it  would  be  oontraiy 
to  the  practice  to  order  the  money  to  be  paid  mto  court.    He  cited 

Boss  V.  Boss,  1  Beav.  89. 


Judgment  reversed. 
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The  Vice  Cbancsllor. — I  am  rather  surprised  at  the  language  ascribed 
to  Lord  Langdale  in  the  case  of  Ross  v.  Ross,  for,  as  far  as  I  know,  it  is  the 
invariable  practice  of  the  court,  in  suits  for  the  administration  of  trust- 
property,  to  order  the  money,  upon  the  application  of  the  parties  beneficially 
interested,  to  be  paid  into  court.  The  order  must,  therefore,  be  to  that  effect. 
The  costs  will  be  costs  in  the  cause. 


Discussed,  Johnson  v.  Crook,  [1879]  E.  R.  A.;  48  L.  J.  Ch.  777;  12  Ch.  D. 
639  ;  41  L.  T.  400  ;  28  W.  R.  12  (M.E.). 

Will — Construction — Legacy — "  Paid  or  payable  " — Gift  over — Veaiing. 

Will. — Testator  bequeathed  a  legacy  to  D.,  his  executor,  coupled  with 
a  direction  that  "  in  case  of  his  death  before  the  same  should  be  actually  paid 
or  payable  to  him,"  it  was  to  go  to  his  children: — Held,  on  D'a  dying  three 
months  after  the  testator's  death  without  having  appropriated  the  legacy,  thai 
his  children,  and  not  his  personal  representative,  were  entitled  to  it. 

This  was  an  administration  suit. 

David  Aitken,  by  his  will  dated  the  2dth  April,  1856,  left  all  his  real  and 
personal  estate  to  his  widow  and  his  nephew  David  Maxwell  Aitken,  upon 
torust  to  convert  and  invest  the  same,  and  out  of  the  proceeds  to  pay  certoin 
legacies  and  annuities,  and,  inter  alia,  a  legacy  of  2,0001.  to  his  nephew, 
D.  M.  Aitken,  but  in  case  of  his  death  before  the  same  should  be  actually 
paid  or  payable  to  him,  then  the  trustees  for  the  time  being  were  directed  to 
stand  possessed  thereof,  or  the  securities  whereof  the  same  should  be  invested, 
in  trust  for  all  the  children  of  the  said  D.  M.  Aitken  who  should  attain  the 
age  of  twenty-one,  and  if  daughters,  attain  that  age  or  marry,  and  in  case  no 
child  of  the  said  D.  M.  Aitken  should  acquire  a  vested  interest,  then  in  trust 
for  the  children  of  Bitson  Aitken.  The  testator  further,  and  in  the  same 
language  previously  used  with  respect  to  the  legacy,  gave  to  D.  M.  Aitken 
two-thirds  of  his  residuary  estate,  and  appointed  his  widow  and  D.  M.  Aitken 
the  executor  and  executrix  of  his  will. 

The  testator  died  on  the  2nd  September,  1856,  and  his  will  was  proved 
in  the  Prerogative  Court  of  Canterbury  by  the  executor  and  executrix,  and 
in  the  Exchequer  Court  of  York  by  the  executrix  alone. 

Three  months  after  the  death  of  the  testator,  that  is  to  say,  on  the  4th 
December,  1856,  D.  M.  Aitken  died,  leaving  a  widow  and  an  infant  daughter. 

Neither  the  legacy  of  2,0001.  nor  the  share  in  the  residue  had  been  paid  to 
or  appropriated  by  D.  M.  Aitken;  and  the  question  was  whether,  by  reiraon  of 
his  death  before  the  same  was  actually  "  paid  or  payable  "  to  him,  his  interest 
passed  to  his  infant  datjghter  or  his  personal  representative. 

Cole,  Q.C.,  and  Bristowe,  for  the  trustees,  submitted  the  question  for  the 
decision  of  the  Court. 

Malins,  Q.C.,  and  Speed,  for  the  personal  representative  of  D.  M.  Aitken, 
contended  that  immediately  after  the  testator's  death  D.  M.  Aitken  took  a 
rested  interest  in  the  property.    No  other  interpretation  could  be  put  upon 
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the  words  *'  paid  or  payable,"  wiithout  making  the  testator's  bounty  depend 
solely  upon  the  diligence  of  the  executor.    They  cited 

Halifax  v.  Wilson,  16  Ves.  168.  Collins  v.  Macpkerson,  2  Sim.  87. 
Jones  V.  Jones,  IS  Sim.  561. 

Greene,  Q.C.,  and  Fischer,  for  the  children  of  Bitson  Aitken. 

J.  H.  Palmer,  Q.C..  and  J.  C.  Hill,  for  the  infant  daughter  of  D.  M. 
Aitken,  were  not  called  upon. 

The  Vice  Ghancellob. — ^It  is  true  that  where  the  words  in  a  will  are 
ambiguous,  the  court  will  resort  to  the  context  and  the  circumstances  of  the 
case  in  order  to  arrive  at  their  true  meaning,  and  it  is  also  true  that  even 
where  the  words  are  clear  in  themselves,  they  are  liable  to  be  controlled  by 
the  context ;  but  it  is  one  of  the  most  important  rules  of  construction  that 
clear  and  indubitable  language  must,  if  possible,  be  carried  into  effect.  So 
many  cases  have  been  reported  in  which  the  court  has  departed  from  the 
literal  meaning  of  the  testator's  words,  that  one  is  naturally  led  to  the  conclu- 
sion that  the  exact  meaning  of  words  is  only  a  matter  of  secondary  importance 
in  forming  a  decision  on  questions  of  this  kind.  But  the  language  used  here 
is  so  rational  and  consistent  that  the  court  can  do  nothing  less  than  carry  it 
out  in  its  literal  sense.  It  is  this:  "A  gift  of  2,000L  to  David  Maxwell  Aitken, 
and  in  case  of  his  death  before  the  same  should  be  actually  paid  or  payable 
to  him,  then  the  trustees  for  the  time  being  are  directed  to  stand  possessed 
thereof,  or  the  securities  whereon  the  same  should  be  invested,  in  trust  for 
all  his  children."  The  word  "  paid  "  points  so  distinctly  to  an  event  which 
the  testator  intended  should  happen,  that  there  can  be  no  doubt  about  it. 
"Payable  "  would  seem  only  to  refer  to  the  legatee's  death  in  the  lifetime 
of  the  testator.  In  one  of  the  casea  referred  to  in  the  course  of  the  argument, 
&e  words  "  due  and  payable  "  are  made  use  of,  and  in  another  "  payable 
and  divisible."  These  are  such  doubtful  expressions  that  they  might  well 
give  rise  to  considerable  argument.  But  in  the  present  case  nothing  can  be 
more  rational  and  explicit  than  the  language  used;  it  provides  that  in  case  of 
the  legatee  dying  before  the  legacy  shall  have  been  paid  to  him,  his  children 
are  to  have  the  benefit  of  it.  With  this  clear  intimation  of  the  testator's 
vishes  before  me,  I  can  come  to  no  other  conclusion  than  that  the  child  of 
D.  M.  Aitken,  and  not  his  personal  representative,  is  entitled  to  this  property. 
There  must  be  a  declaration  to  that  effect. 


Discovery — Emceptiorts  to  answer. 

Discovery. — Where  all  the  -parties  (including  the  plaintiff)  interested 
under  the  vnll  and  in  the  partnership  of  a  deceased  relation  finally  settled  their 
respective  claims  by  a  deed  of  arrangement,  and  more  than  iweniy-four  yean 
afterwards,  the  plaintiff,  as  next  of  kin  to  one  of  ike  parties,  and  upon  the 
ground  of  his  mental  incapacity  at  the  time  of  the  execution  of  the  deed,  filed 
a  hill  for  a  discovery  of  all  the  partnership  accounts  antecedent  to  the 
arrangement,  and  for  a  declaration  that  the  deed  was  not  binding  as  against 
such  party: — Held,  upon  exceptions  to  answer,  that  the  plaintiff  was  not 
entitled  to  the  discovery  sought. 

This  case  came  on  upon  exceptions  to  the  defendant's  answer. 

The  plaintiff  was  the  widow  of  ft  Mr,  Bichard  Kay,  and  the  daughter  of  a 
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Mr.  Thomas  Hargreaves,  who  up  to  the  time  of  his  death  in  1822,  wis  a 
partner  in  a  firm  ox  calico  printers,  &c.  After  the  death  of  Thomas  Hai^reaTes, 
a  deed  of  release,  dated  the  I2th  April,  1842,  was  executed  hy  one  James 

Hargreaves,  the  defendant  John  Hargreaves,  the  plaintiff  and  her  husband, 
and  all  the  persons  interested  under  the  will  and  in  the  partnership  of 
Thomas  Hargreaves,  whereby  (inter  alia)  it  was  arranged  that  James 
Hargreaves  should  receive  the  sum  of  37,000L  in  respect  of  his  interest  in  the 
property. 

James  Hargreaves  died  in  1863,  and  the  defendant  acted  as  the 
administrator  of  his  estate. 

The  plaintiff  was  his  sister,  and  one  of  his  next  of  kin,  and  she  alleged 
that  at  the  time  of  the  above  release  her  brother's  mind  was  in  so  weak  a 
state  as  to  render  him  incapable  of  understandmg  the  partnership  accounts, 
or  the  nature  of  the  deed  he  was  called  upon  to  execute. 

The  bill  prayed  for  a  full  and  complete  discovery  of  all  the  partnership 
dealings  and  accounts  from  1822,  and  for  a  declaration  that  the  deed  of  April, 
1842,  and  the  accounts,  agreement,  and  other  transactions  therein  recited, 
ought  not  to  be  binding  on  James  Hargreaves,  nor  upon  the  plaintiff,  as  one 
of  his  next  of  kin,  and  that  the  amount  of  James  Hargreaves'  personal  estate, 
and  the  plaintiff's  share  therein,  ought  to  be  ascertained. 

The  defendant  in  his  answer,  after  statijig  that  all  matters  in  connection 
with  the  deed  of  1842  had  been  fully  explained  to  James  Hargreaves,  and 
that  he  perfectly  imderstood  them,  stated  that  he,  the  defendant,  could  not 
answer  certain  interrc^atories  without  makmg  his  answer  very  bulliy  and 
incurring  great  expense.  He  maintained  that  both  James  Hai^eaves  and 
the  plaintiff  were  bound  by  the  release  of  1842 ;  but  that  if  it  should  be 
considered  by  the  court  that  the  plaintiff  was  entitled  to  reopen  the  accounts, 
then  he  submitted  that  inquiries  could  be  directed  at  the  hearing,  by  which  the 
information  now  sought  might  be  obtained.  The  defendant  further  asked  to 
be  allowed  that  benefit  from  the  release,  and  all  other  objections  to  the 
discovery  which  he  would  have  been  entitled  to  had  the  same  been  raised 
by  him  by  demurrer  or  plea. 

To  this  answer  the  plaintiff  excepted. 

The  Attorney  General  (Sir  R.  Palmer),  Bacon,  Q.C.,  and  Liiile,  for  the 
plaintiff,  contended  that  it  was  essential  to  the  vaUdity  of  a  release  that  all  the 
parties  should  be  fuUy  alive  to  the  nature  of  the  deed  they  were  about  to 
execute;  but  here  the  weak  intellect  of  James  Hargreaves  precluded  him 
from  a  proper  appreciation  of  his  own  act.  The  plaintiff  wished  to  establish 
her  own  rights,  and  the  fact  of  the  arrangement  having  been  entered  into 
by  all  the  parties  interested  in  the  property  could  not  a£fect  her  claim  to 
relief.  She  was  entitled  to  a  full  discovery,  and  if  she  was  excluded  now  from 
inspecting  the  books  and  investigating  the  accounts,  she  would  be  unable  at  the 
hearing  to  bring  before  the  court  those  facts  essential  to  the  establishment 
of  her  case.  The  discovery,  instead  of  causing  delay  and  entailing  expense, 
would  have  a  contrary  effect.  As  to  the  exceptions  to  the  answer,  tile  question 
involved  was  one  more  of  principle  than  detail.    They  cited 

Wedderbume  v.  Wedderbume,  2  Keen,  738,  749.  De  La  Rue  v. 
Dickenson.  3  K.  &  J.  388.  Swabey  v.  Sutton,  1  H.  &  M.  614;  9  L.  T,  (x.s.) 
711.  Lett  V.  Parry,  1  H.  ft  H.  617;  5  L.  T.  (n.b.)  416.  Cooh  v.  ColUngridge, 
Jac.  607.  Mazarredo  v.  Maitland,  3  Mad.  66.  Anon.  v.  Harrison,  4  Mad. 
252.  Rowe  v.  Teed,  15  Ves.  372.  Freeman  v.  FairUe,  Mer.  24.  Clegg  v. 
Edmotison,  22  Beav.  125. 

His  Honour  referred  to 

Macdonald  v.  Richardaon.  1  Giff.  81;  lOL.  T.  (n.s.)  166. 

Rolt,  Q.C.,  Malins,  Q.C.,  and  E.  E.  Kay,  for  tiie  defendant,  were  not 
called  upon. 
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The  Vice  Chancellor. — ^There  is  no  doubt  about  the  importance  of  this 
question.  Generally  speaking,  the  plaintiff  is  entitled  to  discovery  it  it 
appears  material  to  the  relief  prayed,  and  the  defendant  has  submitted  to 

answer;  but  the  question  of  materiality  is  one  which  the  court  must  look  at 
with  reference  to  the  constitution  of  the  suit  and  the  character  of  the 
proceedings.  The  present  bill  has  been  filed  under  most  extraordinary 
circumstances.  The  plaintiff,  as  one  of  the  next  of  kin  of  her  brother,  seeks 
to  disturb  a  deed  of  arrangement  executed  twenty-four  years  ago  by  all  of  the 
members  of  her  family.  This  deed,  which  was  prepared  with  great  deUberation, 
and  in  the  planning  of  which  all  who  executed  it  had  an  opportunity  of 
seeking  professional  advice,  was  intended  to  act  as  a  final  adjustment  of  the 
rights  of  all  parties  interested  under  the  will  and  in  the  partnership  of  Thomas 
Hargreaves.  Two  of  the  parties  to  the  deed  were  the  plaintiff  and  her 
husband  claiming  in  her  right.  It  does  not  appear  to  have  entered  into  the 
head  of  the  husband,  who  is  now  dead,  to  take  exception  to  the  arrangement; 
but  the  plaintiff  now,  not  in  her  individual  character,  but  as  next  of  kin  to  her 
brother,  whom  she  alleges  to  have  been  of  weak  understanding,  seeks  to  set 
aside  the  deed.  It  is  said  that  a  discovery  is  necessary  in  order  to  arrive  at  a 
balance  of  the  accounts,  and  that  the  plaintiff  is  entitled  to  have  all  those 
dealings  in  the  partnership  which  formed  the  basis  of  the  deed  of  release 
reopened  for  her  inspection.  If  this  were  allowed,  it  would  have  the  effect  of 
disturbing  an  arrangement  entered  into  by  the  whole  family,  and  I  certainly 
should  not  be  justified  in  extending  the  hard  doctrine  of  discovery  to  such  a 
case.    The  exceptions  must  be  overruled  with  costs. 


Praclice — Cosis  of  suit — Will — Secret  trust  for  chanty — Void  bequest. 

Executor  and  Administrator. — In  a  suit  occasioned  by  a  bequest, 
involving  a  secret  trust,  of  leasehold  and  personal  estate,  and  in  which  it  was 
declared  that  the  leaseholds  belonged  to  the  Crown: — Held,  on  further 
consideration,  that  the  coats  must  be  paid  rateably  out  of  the  leaaeholda  and 
personalty. 

This  cause  came  on  for  further  consideration  on  a  question  of  costs.  The 
case  at  the  hearing  was  fully  reported  12  L.  T.  (n.s.)  822,  and  it  will  be 
therefore  only  necessary  to  mention  the  following  facts  :  — 

William  Brownley,  who  died  in  February,  1864,  by  his  will  dated  14th 
February,  1862,  gave,  devised,  and  bequeathed  the  residue  of  his  estate,  both 
real  and  personal  (after  payment  of  legacies)  to  his  five  executors  absolutely. 

In  June,  1864,  a  suit  was  instituted  by  one  of  the  above  executors  against 
the  other  four  for  the  purpose  of  ascertaining  the  rights  of  the  parties  interested 
under  the  above  will,  in  the  freehold  and  leasehold  estate,  i.e.,  in  the  realty 
and  personalty  savouring  of  realty,  without  interfering  with  the  pure  personalty. 

It  appeared  that  the  plaintiff  and  defendants  were  members  of  a 
Presbyterian  College,  an  institution  supported  by  voluntary  contributions,  and 
that  the  testator  in  his  lifetime  contributed  liberally  towards  the  expenses  of 
the  college,  and  was  a  great  benefactor  to  the  Presbyterian  Church,  of  which 
he  also  was  a  member,  and  that  shortly  before  the  date  and  execution  of  his 
will  he  comunicated  to  the  defendants,  or  some  of  them,  his  desire,  if  possible, 
to  devote  some  portion  of  his  property,  after  his  death,  for  the  benefit  of  the 
college. 


Stuart,  V.C,  March  23,  1866. 
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It  also  appeared  that  it  was  the  intention  of  the  testator  in  making  the 
residuary  bequest  above  mentioned,  that  the  residuary  legatees  should  apply 
for  the  benefit  of  the  college  such  portion  of  the  residuary  estate  as  was 
allowable  in  law ;  and  further,  that  it  was  his  expressed  wish  and  hope  that, 
so  far  as  his  residuary  estate  consisted  of  property  which  could  not  legally  be 
given  to  charity,  the  devisees  would  nevertheless  make  use  of  the  same  for 
the  benefit  of  the  college. 

The  plaintiff  iilleged  that  the  freehold  and  leasehold  portions  of  the 
residuary  estate  were  respectively  devised  and  bequeathed  to  him  and  the 
defendants,  not  upon  any  trust  of  the  like  purport  as  aforesaid,  hut  by  reason 
of  the  testator's  knowledge  of  the  sympathy  of  himself  and  the  defendants  with 
his  (testator's)  religious  views,  and  his  wishes  in  relation  to  the  college. 

The  personal  estate  had  been  applied  by  the  executors  in  accordance  with 
the  trusts  of  the  testator's  will. 

The  pleadings  had  been  amended  by  making  the  Attorney  General  a  party 
to  the  suit,  and  although  he  set  up  no  claim  to  the  real  estate  he  asserted  the 
right  of  the  Crown  to  the  leaseholds. 

At  the  hearing,  on  the  4th  July,  1864,  a  decree  was  made  to  the  effect 
that  the  executors  were  entitled  to  the  freeholds,  but  that  the  gift  of  the 
leaseholds  being  void  they  passed  to  the  Crown,  and  an  inquiry  was  directed 
as  to  that  portion  of  the  property,  and  an  account  of  the  rents,  &c.,  as  well  as 
an  account  of  the  pure  personalty ;  and  it  was  ordered  that  the  debts,  funeral 
expenses,  and  legacies  should  be  apportioned  between  the  leaseholds  and  the 
personal  estate  connected  with  land  on  the  one  hand,  and  the  personal  estate 
unconnected  with  land  on  the  other;  reserving  further  consideration. 

The  chief  clerk  certified  the  value  of  the  leaseholds  to  be  14,8191.,  and  that 
of  the  pure  personalty  25,3871.  88.  7d.;  and  he  apportioned  the  amount  to  be 
paid  for  debts,  &c.,  in  respect  of  the  leaseholds,  at  3581.  16s.  3d.,  and  in 
respect  of  the  personalty  at  614L  14«.  Id.    There  was  no  next  of  kin. 

The  question  now  to  be  decided  was,  whether  the  costs  were  to  be  paid 
rateably  out  of  the  pure  personalty  and  leaseholds,  or  solely  out  of  the 
leaseholds. 

Malins,  Q.C.,  and  J.  Napier  Higgins,  for  the  plaintiff,  contended  that  the 
costs  ought  to  be  borne  wholly  by  the  leaseholds,  which  were  in  fact  the 
subject-matter  of  the  suit.    The  plaintiff  and  the  defendants,  as  trustees, 

were  entitled  to  expend  the  whole  of  the  pure  personalty  on  the  object  of  the 
trust,  and  the  ordinary  doctrine  of  apportionment  between  realty  and 
personalty  did  not  apply  to  the  peculiar  circumstances  of  the  present  case. 
Moreover,  the  costs  of  the  administration  had  already  been  paid  out  of  the 
personalty.    They  cited 

Taylor  v.  Bogg,  5  Jur.  N.S.  137. 

Craig,  Q.C.,  and  H.  Potter,  for  the  defendants,  supportied  i^e  plaintiff's 

contention. 

Wickena,  for  the  Attorney  General,  argued  that  the  costs  ought  to  be 
borne  rateably  by  the  leaseholds  and  personalty,  and  that  there  was  nothing  to 
justify  the  opposite  contention. 

The  Vice  Chanobllor. — As  the  testator  himself  has  originated  the 
questions  in  the  present  suit,  I  cannot  entertain  the  proposition  that  hie  pure 
personalty  is  to  be  exempted  from  the  costs.  There  must  be  the  ordinary 
rateable  proportion. 
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[IN  THE  COURT  OF  BXGHEQUER.] 

AprU  16,  1866. 

THE  SOUTH  KENSINGTON  HOTEL  COMPANY  (LIMITED)  v. 

BBAGINTON. 

14  L.  T.  288. 

Praclice — Delivery  of  poatea — Associate. 

This  was  an  action  tried  before  Pollock,  C.B.,  at  Westminster,  on  the 
24th  June,  1665,  when  a  verdict  was  found  for  the  defendant.  A  bill  of 
exceptions  was  tendered  at  the  trial  by  the  plaintiffs'  counsel,  which  his 
Lordship  declined  to  receive,  for  the  reason  that  it  contained  an  incorrect 
statement  of  the  evidence.    Since  that  time  no  further  steps  had  been  taken. 

Bcasley  now  moved,  on  the  defendant's  behalf,  for  a  rule  directing  the 
associate  to  deliver  the  poaiea  to  the  defendant. 

Bramwell,  B. — We  have  no  jurisdiction  in  banco  in  this  matter.  The 
associate  is  an  officer  at  Nisi  Prius,  and  the  proper  course  for  the  defendant 
to  pursue  is  to  take  out  a  summons  before  the  Lord  Chief  Baron,  who  tried 
the  cause, 

The  rest  of  the  Court  (PoUock,  C.B.,  Martin  and  Pigott,  BB.) 
concurring. 

,  Rule  refueed. 


[is  the  court  of  exchequer.] 
April  20,  1866. 

THE  LANCASHIRE  COTTONSPINNING  COMPANY  v.  GREATOEEX. 

14  L.  T.  290. 

Practice — Action  for  calls  under  the  winding-up  order — Order  for  inspection 
by  defendant  of  the  share-registry  and  allotment-hook — Discretion  of  judge — 

Review. 

Company.  M. — In  an  action  hy  a  company  against  an  alleged  shareholder 
for  calls  under  a  winding-up  order,  the  court  will  uphold  the  order  of  a  judge 
ai  chambers  giving  liberty  to  the  defendant,  after  plea,  to  inspect  the  registry 
of  shares,  the  allotment  and  agenda  books  in  the  possession  of  the  company. 

The  granting  such  an  order  is  purely  in  the  discretion  of  the  judge  af 
chambers,  and  the  court  will  not  review  his  exercise  of  such  discretion  unless 
they  clearly  see  that  the  order  was  wrong. 

Holker,  on  the  part  of  plaintiffs,  moved  for  a  rule  to  rescind  an  order  of 
Willes,  J.,  of  the  12th  March,  giving  liberty  to  defendant  to  inspect  the 
registry  of  shares  and  the  allotment-book  and  the  agenda-book  of  the  company. 
This  was  an  action  for  calls.  The  company  was  registered  under  the 
Companies  Act  of  1856-67.  Defendant  was  a  holder  of  twenty  shares.  An 
order  to  wind-up  had  been  made  and  liquidators  had  been  appointed,  and  a 
call  of  so  much  a  share  made  on  each  shareholder,  which  the  defendant  had 
not  paid.  The  declaration  contained  allegations  to  the  above  effect,  and  the 
defendant  by  his  plea  traversed  them  all.  After  pleading,  defendant  applied 
at  chambers  for  an  order  to  inspect  the  documents  in  question,  and  the 
learned  judge  made  the  order  which  was  now  sought  to  be  rescinded.  It 
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was  contended  that  this  was  a  fishing  application  for  an  inspection  from  which 
defendant  would  derive  no  benefit.  The  principal  document  sought  to  be 
inspected  was  the  allotment-book,  the  production  of  which  would  do  no  good 
to  defendant  and  would  inconvenience  the  plaintiffs.  It  was  for  plaintiffs  to 
make  out  a  proper  aUotment  of  the  shares^  and  if  they  failed  to  do  so  defendant 
would  succeed.  [Pigott,  B. — The  book  is  the  defendant's  case  as  well  as  the 
plaintiffs'.]  A  similar  application  was  refused  in  The  Birmingham,  Bristol, 
and  Thames  Junction  Railway  Company  v.  White  (1  Q.B.  282;  10  L.  J.  (k.b.) 
121  Q.B.).  (Pollock,  C.B. — These  matters  are  purely  discretionary.  The 
defendant  has  a  right  to  see  his  own  books.]  He  says  he  is  not  a  share- 
holder. [Bramwell,  B. — Not  to  the  extent,  it  may  be,  that  you  charge  him 
with,  and  on  that  ground  it  is  he  desires  an  inspection  of  the  allotment-book; 
and  if  it  be  that  the  register  of  shares  is  prima  facie  evidence  of  his  being  a 
shareholder,  he  is  surely  entitled  to  show  by  the  allotment-book  that  he  is  not 
a  shareholder  to  the  amount  you  seek  to  charge  him  with.] 

Pollock,  C.B. — Before  rescinding  an  order  of  a  learned  judge  at  chambers 
in  a  matter  of  this  kind  we  ought  to  see  very  clearly  that  he  was  wrong  in 
making  it,  and  in  the  present  case  I  think  he  was  not.  It  is  in  fact  a  matter 
for  the  discretion  of  the  judge,  and  seeing  nothing  to  show  that  he  exercised 
a  wrong  discretion  this  rule  must  be  refused. 

Bramwell,  B. — I  am  of  the  same  opinion.  It  is  very  inconvenient  for  us 
to  be  called  on  to  review  what  has  been  done  by  a  judge  at  chambers,  and  we 
should  not  do  so  unless  we  clearly  saw  that  the  order  made  was  wroi^.  The 
judge  at  chambers  can,  and,  speaking  from  my  own  practice,  always  does, 
inquire  into  all  the  facts  of  the  particular  case,  which  we  cannot  do  here. 

Martin  and  Pioott,  BB.  concurred. 

Rule  refused. 


The  Lord  Changellob  (Cranworth),  April  12,  1866. 

Ex  parte  MARES,  re  MABKS. 

14  L.  T.  318;  L.  B.  1  Ch.  384. 

Bankruptcy — Order  of  discharge — Bankruptcy  Act,  1861,  8.  159. 

Bankruptcy. — Although  the  conduct  of  a  bankrupt  has  been  wrong  and 
reckless,  yet,  if  it  has  not  amounted  to  a  committing  of  one  of  the  offences 
specified  in  the  159ih  section  of  the  Bankruptcy  Act,  1861  (as,  for  exemple, 
that  he  has  contracted  debts  at  a  time  when  he  could  not  have  any  reasonahU 
or  probable  ground  of  expectation  of  being  able  to  pay  the  same)^  the  Court  uM 
not  refuse  his  order  of  discharge. 

This  appeal  stood  over  from  the  24th  January,  to  be  argued  on  the  merits, 
the  point  of  law  having  been  decided  on  the  former  occasion.  (See  the  report, 
13  L.  T.  37.) 

The  appeal  was  from  an  order  of  Mr.  Commissioner  Sanders,  at 
Birmingham,  who  had  suspended  the  bankrupt's  discharge  for  twelve  m<Hith8, 
and  also  ordered  him  to  be  imprisoned  for  six  months. 

De  Qex,  Q.C.,  in  support  of  the  appeal,  contended  that,  inasmuch  as 
there  was  an  alternative  power  given  by  the  ISQth  section  of  the  Act  of  1861 
to  award  imprisonment  or  to  suspend  the  order  of  dischaige,  it  was  impossible 
for  the  court  now  to  inflict  imprisonment,  because  there  had  already  been 
suspension  for  a  considerable  time,  although  with  protection.    With  respect  to 
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the  sentence  of  suspension  for  twelve  months,  he  contended  that  the  conduct 
of  the  bankrupt  did  not  come  within  the  meaning  of  any  one  of  the  five  offences 
mentioned  by  the  159th  section,  and  therefore  that  the  sentence  should  be 
reversed.    He  referred  to 

Re  Mew  and  Thome,  18  L.  J.  87  Bank. 

Litile,  for  the  assignees,  contended  that  the  bankrupt  had  contracted  debts 
without  any  reasonable  or  probable  expectation  of  being  able  to  pay  them. 
The  evidence  showed  that  he  had  obtained  goods  from  one  Marshall  shortly 
before  the  bankruptcy,  giving  a  distinct  assurance  that  he  was  perfectly  solvent 
at  the  time.  This  was  not  only  entirely  out  of  the  ordinary  course  of  trade,  but 
was  an  aggravating  circumstance  as  to  the  manner  in  which  the  debts  were 
contracted.  The  bankrupt  had,  therefore,  no  ground  to  complain  of  that  part 
of  the  commissioner's  judgment  which  referred  to  the  suspension  of  the 
certificate  for  twelve  months.    He  referred  to 

Ex  parte  BaTker,  re  Barker,  9  L.  T.  (n.s.)  672. 

The  Lord  Chancellok  (Crauworth). — I  should  have  been  glad  to  have 
affirmed  that  part  of  the  order  of  the  learned  commissioner  which  suspended 
the  certificate,  because  there  is  no  doubt  that  the  conduct  of  the  bankrupt 
has  been  reckless  and  wrong.  It  is  perfectly  true  that  the  language  of  the 
section  is,  "  If  the  bankrupt  shall  not  be  accused  of  acts  amoimting  to  mis- 
demeanor, or  if  he  shall  have  been  accused  and  acquitted,  but  in  either  case 
there  shall  be  made,  and  shall  appear  to  the  court  to  exist,  objection  to  the 
granting  of  an  immediate  discharge,  the  court  shall  proceed  to  consider  the 
conduct  of  the  bankrupt  before  and  after  adjudication,  and  the  manner  and 
circumstances  in  and  under  which  his  debts  have  been  contracted."  What, 
therefore,  ought  to  have  been  proved  for  my  satisfaction  was,  that  at  the  time 
when  the  bankrupt  contracted  the  debt  with  Marshall,  he  could  not  have  had 
any  reasonable  or  probable  expectation  of  being  able  to  pay  the  same.  I  find 
nothing  in  the  evidence  to  satisfy  me  that  the  bankrupt  thought  he  should  have 
any  difficulty  in  paying  Marshall's  debt.  Althotigh  he  was  going  on  in  a 
reckless  course  of  dealing,  he  might  have  expected  that  he  would  have  been 
able  to  sell  the  goods  procured  from  Marshall  at  an  advance,  and  thus  be  in  a 
position  to  satisfy  his  creditor.  It  is  extremely  probable  the  commissioner 
laboured  under  a  full  moral  conviction  that  this  man  was  pursuing  a  reckless 
course  of  trading  without  sufficient  means;  but,  under  the  circumstances,  I 
cannot  say  there  was  ground  to  justify  the  suspension  of  the  order  of  dischai^e. 
The  order  of  the  court  below  must  be  reversed  and  the  dischai^  allowed. 

De  Qex  applied  for  the  costs  of  the  appeal  and  of  the  court  below. 

The  Lord  Chancellor. — ^I  shall  give  the  costs  of  the  appeal,  but  not  of 
the  court  below. 


Stuart,  V.C.,  April  17,  1866. 
MEEEST  V.  MUBRAY. 
14  L.  T.  321. 

Injunction — Power  of  sale — Mortgage — Breach  of  trust. 

Mortgage. — On  a  hill  by  a  moTtgagor  to  Teairain  a  mortgagee  from 
enforcing  his  power  of  sale  under  the  mortgage-deed,  and  lohere  no  answer 
had  been  put  in,  but  it  was  alleged  by  the  hill  thai  a  breach  of  trust  had  been 
committed  hy  the  mortgagee: — The  Covrt,  on  motion,  granted  an  injunction 
until  the  filing  of  the  answer  or  further  order. 

This  was  a  motion  on  the  part  of  the  plaintiff  in  the  above  cause  for  an 
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interim  injunction  to  restrain  an  immediate  sale  of  certain  mortgaged  property. 
The  facts  as  stated  by  the  bill  were  as  follows : — 

B;  an  indenture,  dated  the  1st  July,  1865,  and  made  between  the 
plaintiff  James  John  Merest,  of  the  one  part,  and  the  defendant  Stirling 
Frederick  Marshall,  of  the  other  part,  the  plaintiff  mortgaged,  by  way  of 
security  for  the  sum  of  1,500L,  the  advowson  to  the  rectory  of  Dorsington  in 
Gloucester,  of  which  he  was  the  owner.  The  deed  contained  a  proviso  to  the 
effect  that,  in  the  event  of  the  plaintiff  paying  to  Marshall,  his  executors, 
administrators,  or  assigns,  the  said  sum  of  1,500/.,  with  interest  at  a  per  cent, 
on  the  1st  January  then  next  ensuing,  then  that  Marshall,  his  heirs  or  assigns, 
should  reconvey  the  mortgaged  property  to  the  plaintiff.  The  deed  also 
contained  a  covenant  by  the  plaintiff  with  Marshall  for  payment  of  the  1,5001. 
and  interest  on  the  1st  January,  1866,  and  a  proviso  that  if  after  that  date 
default  should  be  made  in  the  payment  of  such  principal  or  interest,  then  it 
should  be  lawful  for  Warshall,  his  executors,  administrators,  or  assigns,  if  he 
or  they  should  so  think  fit,  absolutely  to  sell  and  dispose  of  the  said  heredita- 
ments and  premises,  either  by  public  auction  or  private  contract,  for  such  price 
or  prices,  and  generally  in  such  manner,  as  he  or  they  in  his  or  their  discretion 
might  think  proper,  &c. 

It  appeared  that  Marshall  was  the  sole  trustee  of  the  marriage-settlement 
of  John  Hall  ilurray  and  Juliet  Murray  (two  or  the  defendants  in  the  suit), 
and  that  the  money  advanced  upon  the  above  mortgage  security  was  part  of  the 
trust-money  of  such  settlement. 

The  plaintiff  alleged  that  in  December,  1865,  Murray  being  in  want  of 
money,  requested  Marshall  to  call  in  the  1,500/.  advanced  on  the  mortgage, 
and  hand  it  over  to  him  without  any  security.  This,  however,  Marshall 
refused  to  do  upon  the  ground  that  in  so  doing  he  would  be  committing  an 
active  breach  of  trust,  but  at  the  solicitation  of  Murray  he  consented  to  retire 
from  the  trusteeship  of  the  settlement,  in  order  that  the  defendant  Frederick 
William  Eowlatt  (who  was  a  brother  of  Murray's  wife),  and  the  defendant 
Augusta  Avame  (Miuray's  sister),  and  both  of  whom  were  willing  to  accede 
to  Murray's  wishes  with  respect  to  the  trust-money,  might  be  appointed 
trustees  in  his  stead. 

This  arrangement  having  been  carried  into  effect,  a  deed  was  executed  in 
January,  1866,  whereby  Marshall  assigned  to  the  new  trustees  all  his  interest 
in  the  trust-money  advanced  on  the  mortgage. 

Immediately  after  the  execution  cf  the  last-mentioned  deed,  the  new 
trustees  acting,  as  plaintiff  alleged,  under  the  direction  of  Murray,  commenced 
proceedings  in  the  Court  of  Queen's  Bench  for  the  recovery  of  the  1,500L 
interest  and  costs,  and  on  the  23rd  February,  1866,  obtained  a  judgment  against 
the  plaintiff;  but  no  writ  of  execution  or  sequestration  had  been  issued  out 
theraon. 

The  mortgaged  property  was  advertised  to  be  sold  by  the  new  trustees  on 
the  18tb  April,  1866,  but  some  delay  having  arisen  in  the  necessary  preparation 
for  the  sale,  Murray,  who,  as  the  plaintiff  alleged,  was  in  immediate  want  of 
money,  determined  to  obtain  a  transfer  of  the  mortgage-debt  to  himself,  in 
order  the  more  speedily  to  realise  the  same  and  thus  obtain  immediate 
possession  of  the  mortgage-moneys.  With  this  view  he  accordingly  on  the 
8th  March,  1866,  instructed  a  Mr.  Norman,  his  then  solicitor,  to  make  the 
necessary  transfer.  Mr.  Norman,  however,  declined  to  carry  out  these 
instructions,  upon  the  ground  that  by  so  doing  he  would  be  countenancing  a 
breach  of  trust.  This  matter  was  then  placed  in  the  hands  of  another  solicitor, 
who  prepared  the  deed  required.  By  this  deed  the  mortgage-debt,  interest, 
and  the  securities  for  the  same  were  assigned  to  Murray  absolutely.  The 
deed  contained  no  mention  or  reference  to  the  trusts  to  which  the  mortgatje- 
money  was  subject,  and  at  the  time  of  its  execution  no  pecuniary  or  valuable 
consideration  passed  between  the  parties. 

The  plaintiff  alleged  that  Murray  threatened  and  intended  to  proceed  with 
the  sale  of  the  property  on  the  18th  April,  1866,  and  also  to  issue  a  writ  of 


Digitized  by  Google 


MEREST  V.  MURRAY. 


3349 


execution  on  the  before -mentioned  judgment,  or  to  enforce  the  same  by 
sequestration.  He  further  stated  that  the  value  of  the  property  amounted  to 
upwards  of  4,0001.,  and  he  said  that  he  was  willing  to  pay  off  the  whole  of  the 
mortgage-debt,  but  was  unable  to  find  any  person  who  would  advance  the 
necesBary  money  on  the  security  of  a  transfer  or  assignment  of  the  mortgage 
fay  reason  of  the  dealings  therewith  by  the  defendants. 

The  plaintiff  charged  that  as  he  was  ignorant  of  the  names  and  addresses 
of  the  persons  beneficially  entitled  to  the  mortgage-money  and  interest  imder 
the  settlement,  the  defendants  ought  to  discover  the  same,  and  also  the  nature 
and  contents  of  the  settlement. 

The  bill,  which  was  tiled  on  the  10th  April,  1866,  prayed  that  the  several 
defendants  might  answer  the  premises  and  make  a  true  and  full  discovery  of 
the  several  matters  as  aforesaid;  that  an  account  might  be  taken  of  what 
was  due  and  owing  on  the  mortgage  of  the  Ist  July,  1865,  and  that  on  pay- 
ment by  the  plaintiff  of  the  amount  which  should  be  found  to  be  so  due  to 
such  person,  and  in  such  manner  as  the  court  might  direct  (which  payment 
the  plaintiff  was  willing  and  thereby  offered  to  make),  the  defendants  might  be 
ordered  to  reconvey  the  said  udvowson,  rectory,  aud  premises  comprised  in  the 
mortgage  security,  and  to  deliver  up  the  deeds  and  muniments  of  title  relating 
thereto  to  the  plaintiff,  or  as  he  should  direct;  that  the  defendants 
J.  H.  Murray,  F.  W.  Bowlatt,  and  Augusta  Avarne,  might  be  restrained  from 
selling  or  offering  for  sale,  or  otherwise  dealing  with  or  disposing  of  the  said 
mortgaged  property  or  any  part  thereof,  and  from  parting  with  the  legal  estate 
in  the  same,  or  any  part  thereof;  that  the  defendants  might  be  respectively 
restrained  from  issuing  out  any  writ  of  execution  or  sequestration,  or  any  other 
process  on  the  said  judgment  so  obtained  as  aforesaid,  and  from  taking  any 
other  steps  or  proceedings  to  enforce  the  same,  and  from  taking  any  other 
steps  and  proceedings  for  recovering  the  said  sum  of  l,500i.  interest  and  costs; 
and  that  the  defendants  might  pay  the  costs  of  the  suit. 

No  answer  had  been  filed  by  the  defendants.  There  was  some  small 
amount  of  interest  owing  by  the  plaintiff. 

Matins,  Q.C,  and  G.  0.  Morgan  for  the  plaintiff. 

Greene,  Q.C.,  and  Culler  for  the  retired  trustee. 

Wickena  for  the  new  trustees. 

P.  Webb  for  the  tenant  for  life. 

The  Vice  Chancellor. — In  the  present  case  it  appears  that  in  the  month 
of  July  last  the  plaintiff  borrowed  from  a  trustee  of  a  marriage-settlement  a 
sum  of  1,5001.,  upon  the  security  of  the  advowson  of  the  rectory  of  Borsington 
and  certain  premises.  The  trustee  of  that  marriage-settlement  is  before  in 
court,  but  he  is  no  party  to  the  proposed  sale  now  sought  to  be  restrained.  As 
tmstee  for  the  wife  and  children  he  was  no  doubt  satisfied  with  the  mortgage 
before  he  entered  into  it,  and  thought  himself  justified  in  lending  the  trust- 
money  upon  it.  The  mortgage-deed  contains  a  power  of  sale  without  any 
notice  whatever  previously  to  the  sale  being  required.  If  there  were  anything 
before  the  court  to  show  that  the  mortgagee  might  reasonably  call  in  his 
money  within  six,  nine,  or  twelve  months,  it  might  account  for  the  conduct 
of  the  parties,  and  justify  the  extreme  measures  resorted  to.  But  what  has 
occurred?  A  tenant  for  life  having  conceived  that  some  object  might  be 
answered  by  dealing  with  the  trust-fund,  applied  to  the  late  trustee  to  assist 
him  in  his  piu^ose,  but  this  the  trustee  refused  to  do.  A  change  consequently 
took  place  in  the  trustees :  one  of  the  new  ones  was  a  widow  lady,  a  sister  of 
the  tenant  for  life,  and  the  other  a  brother  of  the  tenant  for  life's  wife.  Six 
months  after  the  execution  of  the  mortgage  proceedings  are  taken  by  the 
tenant  for  life  for  the  recovery  of  the  mortgage  money  from  the  plaintiff,  and 
the  sale  of  the  property  has  been  advertised  for  to-morrow.    In  this  extremity 
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the  mortgagor  files  this  bill,  and  in  it  tells  such  a  story  as  shows  that  the 
transaction  amounts  to  a  hreach  of  trust  by  the  present  trustees.  If  a  sale 
were  to  take  place  to-morrow  there  must  inevitably  be  a  great  sacrifice.  These 
are  the  facts  as  they  appear  upon  the  part  of  the  plaintiff,  and  there  is  nothiiig 
to  contradict  them,  except  the  statement  that  the  object  of  the  new  trustees 
and  the  tenant  for  life  is  to  get  a  better  security.  The  court  is,  under  t^e 
circumstances,  bound  to  grant  an  injunction  in  order  to  prevent  a  great 
sacrifice  of  this  property,  and,  therefore,  the  sale  advertised  tat  to-morrow  must 
not  tjBke  place.  The  order  will  be  for  an  injunction  to  restrain  the  sale  and  all 
proceedings  in  the  action  until  an  answer  has  been  filed,  or  until  further  order, 
but  if  any  interest  is  due  by  the  plaintiff  it  must  be  paid  within  three  days. 


[IN  THE  queen's  BENCH.] 

April  26,  1866. 

NOTT  tj.  BOUND. 

14  L.  T.  330;  L.  R.  1  Q.B.  406. 

Discussed,  R.  v.  Bndport  County  Court  Judge,  [1906]  B.  B.  A. ;  74  L.  J,  K.B. 
464;  [1905]  2  K.B.  108;  92  L.  T.  671;  63  W.  E.  527  (K.B.D.  Div.). 

DistTess — Church-rate — Illegal  charges — Summary  information — 57  Qeo.  8, 

0.  93— 7  &8  Geo.  4,  c.  17. 

Ecclesiastical  Law. — The  67  Geo.  3,  c.  93,  regulatee  the  charges  to  he 
made  in  respect  of  certain  small  distresses,  and  a  schedule  of  the  Act  states  in 
respect  of  what  matters  certain  costs  may  be  claimed.  The  statute  imposes  a 
penalty  upon  any  one  for  taking  any  other  or  greater  costs  than  are  mentioned 
in  the  said  schedule,  or  for  making  any  charge  whatever  for  anything  mentioned 
therein  and  not  actually  done.  These  provisions  are,  as  far  as  they  are 
applicable,  made  by  the  7  <ft  8  Geo.  4,  c.  17,  to  apply  to  distresses  for  church- 
rates.  Upon  a  distress  for  a  church-rate,  the  bailiff  made  certain  charges 
mentioned  in  the  before-mentioned  schedule,  which  charges,  however,  though 
incurred,  were  not  applicable  to  such  a  seimre: — Held,  thai  as  he  had  not 
claimed  any  charges  not  in  the  schedule,  he  was  not  liabU  to  the  penalty. 

This  was  a  case  stated  under  the  20  &  21  Vict.,  c.  48,  upon  a  refusal  of 
parties  to  convict  the  respondent. 

It  appeared  that  the  Justices  had  issued  a  warrant  of  distress  upon  the 
goods  of  the  appellant  for  the  non-payment  of  11.  Us.  2^d.  for  a  church-rate,  and 
78.  6(f.  costs,  which  warrant  was  placed  in  the  hands  of  the  respondent  for 
execution.  He  accordingly  proceeded  to  levy  the  amount.  Amongst  other 
charges  attending  the  distress,  he  charged  6s.  4d.  for  an  appraisement  and 
28.  8d.  per  day  for  five  days  for  a  man  in  possession. 

By  the  57  Geo.  3,  c.  93  (an  Act  to  regulate  the  costs  of  distresses  levied 
for  payment  of  small  rents),  which  as  far  as  it  is  applicable  is  by  the  7  4  8  Geo.  4, 
0.  17,  made  applicable  to  distresses  for  church-rates,  &e.,  it  is  enacted  that, 

"  No  person  whatsoever  employed  in  any  manner  in  making  such  distress 
.  .  .  shall  have,  take,  or  receive  out  of  the  produce  of  the  goods  or  chattels 
distrained  upon  and  sold  .  .  any  other  or  more  costs  and  charges  for  and 
in  respect  of  such  distress  .  .  .  than  such  as  arc  fixed  and  set  forth  in  the 
schedule  hereunto  annexed  .  .  .  and  no  person  or  persons  whatsoever 
shall  make  any  charge  whatsoever  for  any  act,  matter,  or  thing  mentioned  in 
the  said  schedule  unless  such  act  shall  have  been  really  done. 
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By  sect.  3  it  is  enaoted, 

"  That  if  any  person  or  persons  whatsoever  shall  in  any  manner  take,  levy, 
or  receive  .  .  .  any  other  or  greater  costs  and  chaises  than  are  mentioned 
and  set  down  in  the  said  schedule,  or  make  any  charge  whatsoever  £or  any  act. 
matter,  or  thing  mentioned  in  the  said  schedule  and  not  really  done,  it  shall  be 
lawful  for  the  party  or  parties  aggrieved  by  such  practices  to  apply  to  any  one 
Justice  .  .  for  the  redress  of  his,  her,  or  their  grievance  so  occasioned 
.  .  .  and  if  it  shall  appear  to  such  Justice  that  the  person  or  persons  com- 
plained of  shall  have  levied,  taken,  received,  or  had  other  or  greater  costs  and 
charges  than  are  mentioned  or  fixed  in  the  schedule  hereunto  annexed,  or  made 
any  charge  for  any  matter  or  thing  mentioned  in  the  said  schedule,  such  act, 
matter  or  thing  not  having  been  really  done,  such  Justice  shall  order  and  adjudge 
treble  the  amount  of  the  moneys  so  unlawfully  taken  to  be  paid  by  the  person 
or  persons  so  having  acted  to  the  party  or  parties  who  shall  thus  have  preferred 
his,  her,  or  their  complaint  thereof,  together  with  full  costs,  &e." 

The  schedule  of  the  Act  contained  the  following  items  and  accoimts : 

fi.  d. 

Levying  distress   8  0 

Man  in  possession  per  day   2  6 

Appraisement,  whether  by  one  broker  or  more,  Od.  in 

the  poimd  on  the  value  of  the  goods. 
Stamp  the  lawful  amount  thereof. 
All  expenses  of  advertisement,  if  any  such,  catalogues, 
sale  and  commission  and  delivery  of  goods.  Is.  in  the 
pound  on  the  net  produce  of  the  sale. 
The  appellant  having  paid  the  amount  charged  by  the  respondent  as  above 
stated,  he  summoned  him  before  Justices  under  the  provisions  of  the  foregoing 
2nd  section  of  the  57  Geo.  8,  c.  93,  for  taking  the  two  sums  of  Oa.  4d.  for  an 
appraisement,  and  2«.  6d.  per  day  for  a  man  in  possession,  contending  that, 
upon  a  seizure  for  a  distress  for  nonpayment  of  a  church-rate,  neither  of  suofa 
sums  could  be  demanded,  such  claims  being  only  applicable  to  a  seizure  upon  a 
distress  for  rent.    The  majority  of  the  Justices  being  of  opinion  that  the  case 
was  not  within  the  statute,  dismissed  the  information,  whereupon  the  present 
case  was  stated. 

Hayes,  Serjt.  now  appeared  for  the  appellant  and  contended  upon  the 
facts  and  a  proper  construction  of  the  statutes,  the  Justices  ought  to  have 
convicted ;  for  that  inasmuch  as  neither  an  appraisement  nor  a  man  in 
possession  was  required  in  such  a  case,  it  was  uiJawful  to  charge  for  them. 
[Blackburn,  J. — I  cannot  see  anything  in  the  statute  that  if  he  charges  for  a 
thing  which  he  really  does,  he  is  to  be  liable  to  this  penalty.]  The  charges  are 
inapplicable  to  such  a  matter;  the  respondent  had  no  right  to  make  the  charges, 
and  this  was  the  evil  the  statute  was  intended  to  correct. 

Harrington,  for  the  respondent,  was  not  called  upon, 

Blackburn,  J. — I  am  entirely  of  opinion  that  the  majority  of  the  Justices 
took  the  correct  view.  The  statute  for  small  distresses  enacts  certain  mattero, 
and  provides  that  if  more  is  taken  for  any  matter  referred  to  in  the  schedule 
than  is  there  set  down,  or  if  anything  is  charged  for  that  is  not  really  done,  a 
penalty  shall  be  incurred.  Then  comes  the  latter  statute,  which  includes 
distresses  for  church-rates  within  the  provisions  of  the  first  Act.  The  bailifF  in 
this  case  thought  he  would  sell  by  auction,  and  appraised  the  goods  and  made 
charges  similar  to  those  in  the  schedule,  and  the  Justices  were  of  opinion,  as  I 
am,  that  if  he  made  charges  for  what  was  really  done,  it  was  not  within  the  Act. 
If  the  charges  are  not  lawful,  the  amount  can  be  recovered  in  a  civil  suit. 

The  otiher  Judges  concurred. 

Judgment  affi-Ttned. 
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[DIVOBCE.] 

Ma;  1,  1866. 

HUTCHINSON  v.  HUTCHINSON  AND  BAEKEB. 


14  L.  T.  888;  12  Jur.  N.S.  491. 


HuBband's  petition — Confession  of  adultery  by  petitioner — Dieeretionary 

bar. 

Divorce  and  Matrimonial  Causes. — Before  the  court  will  exercise  the 
discretion  which  it  possesses  under  the  Blst  section  of  the  20  &  21  Vict.  c.  85  to 
dissolve  the  marriage,  notwithstanding  that  the  petitioner  has  also  been  guUiy 
of  adultery,  it  must  be  shown  that  in  all  other  respects  he  is  free  from  blame, 
tmd  that,  with  the  exception  of  the  particular  lapse  proved  or  confessed,  he  had 
been  a  good  and  faithful  husband  to  his  wife. 

Where  the  husband  (the  petitioner)  confessed  adultery  on  intervention  of 
the  Queen's  Proctor,  and  where  his  conduct  to  his  wife  was  blamabU,  the  Court 
reversed  the  decree  nisi  and  dismissed  the  petition. 

This  was  a  husband's  petition  for  diBsolution  of  marriage  on  the  ground  of 
the  wife's  adultery  with  the  co-respondent.  It  was  heard  by  the  Judge  Ordinary 
on  the  18th  November,  1865,  and  a  decree  nisi  was  granted.  The  Queen's 
Proctor  subsequently  obtained  leave  to  intervene  on  affidavits  Bhowing  that  the 
petitioner  himself  had  been  guilty  of  adultery ;  and  the  cotirt  was  now  moved  to 
reverse  the  decree  nisi  and  dismiss  the  petition.  It  appeared  from  the  affidavits 
read  in  support  of  the  application  that  the  parties  were  married  in  1847;  that  a 
few  months  after  the  marriage  the  petitioner  communicated  the  venereal  disease 
to  his  wife ;  that  in  1848  he  sailed  on  a  voyage  from  Hull  to  Dantzic  and  returned 
in  1849  affected  with  fresh  disease;  that  the  respondent,  warned  of  the  fact, 
refused  to  have  intercourse  with  him,  though  they  cohabited  for  a  short  time 
after  his  return ;  and  that  she  then  left  him  and  went  into  the  service  of  the 
co-respondent,  with  whom  she  afterwards  lived. 

The  petitioner,  in  his  affidavit  in  reply,  confessed  adultery  at  Dantzic  while 
in  a  state  of  drunkenness,  but  denied  that  he  had  returned  home  afflicted  with 
disease. 

The  Solicitor  General  {Dr.  Spinks  with  him)  for  the  Queen's  Proctor. 

Dr.  Wambey,  for  the  petitioner,  urged  that  his  youth  (twenty-one  years  of 
age)  at  the  time  he  committed  the  adultery  should  be  taken  into  account,  and 

that  the  discretion  of  the  court  should  be  exercised  in  his  favour.  Besides,  the 
offence  had  been  condoned  by  the  subsequent  cohabitation,  and  the  principle 
laid  down  in  Anichini  v.  Anichini  (2  Curt.  213)  should  prevail. 

Wilde,  J.O. — Tlie  question  liere  arises  under  the  31st  section  of  the  Act, 
which  gives  the  court  a  discretion  to  make  a  decree  for  dissolution  of  the 
marriage,  notwithstanding  that  the  petitioner  may  have  been  guilty  of  adultery; 
but  so  far  as  that  discretion  goes,  it  has  never  been  exercised  except  under  very 
peculiar  circumstances.  Without  attempting  to  say  that  there  is  no  act  61 
adultery  which  might  not  be  looked  over  for  this  purpose,  still  I  think  it  is 
obvious  that  the  person  who  asks  the  court  to  exercise  a  discretion  in  bis  behalf 
ought  to  bo  in  all  other  respects  free  from  blame.  It  is  obvious  that  a  husband 
who  seeks  that  concession  from  the  court  ought  to  be  able  to  say  that  but  for 
this  one  lapse  he  had  been  a  faithful  and  good  husband  to  his  wife.  In  this  case, 
what  are  the  facts  that  are  admitted  and  plain?  They  are  these  :  that  within  a 
few  months  after  his  marriage  be  communicates  the  venereal  disease  to  his  wife; 
and  that  not  long  after  he  goes  on  a  voyage  and  commits  adultery  at  a  brothel 
with  another  woman.    He  pleads  drunkenness  in  extenuation.    But  it  must  be 
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observed  that  he  was  perfectly  sober  when  he  went  there,  and  the  coxirt  cannot 
accept  the  excuse  offered.  I  am  quite  clear  that  he  wilfully  and  in  his  senses 
committed  adultery.  How  can  I  say  under  these  circumstances  that  that  which 
is  venial  in  him  is  punishable  in  the  wife  7  When  it  is  said  that  the  offence  was 
oommitted  a  long  time  ago,  it  may  be  answered  that  the  wife's  adultery  also 
took  place  a  long  time  ago.  His  offence  is  no  older  than  hers.  Under  these 
circumstances  I  must  order  the  decree  nut  to  be  reversed  and  must  dismiss  the 
petition. 


Foul  berth — Riding  at  single  anchor  in  a  gale. 

Shipping. — One  ship  brought  up  during  a  gde  in  a  fair  berth  in  the 
Downs,  and  another  ship  coming  up,  anchored  within  a  cable's  length  of  her, 
riding  at  one  anchor.  The  gale  increasing,  drove  both  ships  from  their  anchors, 
when  the  last  ship  came  into  collision  with  the  first  ship,  so  that  the  first  ship 
had  to  be  taken  to  the  Roads  in  a  sinking  state  and  benched: — Held,  that  ike 
ship  last  coming  up  was  solely  liable  for  the  collision,  from  having  given  the 
first  ship  a  foul  berth  in  riding  so  close  to  her  at  single  anchor. 

Deane,  Q.C.,  and  Vernon  Lushington,  for  the  Maggie  Armstrong. 

Brett,  Q.C.,  and  E.  C.  Clarkson,  for  the  Blue  Bell. 

Dr.  Li-'SHiNOTON  gave  judgment  in  this  case,  which  was  an  action  by  the 
brig  Maggie  Armstrong,  289  tons,  from  Shields,  coal  laden,  for  Havre-de-Grace, 
against  the  brig  Blue  Bell,  191  tons,  from  Hartlepool,  coal  laden,  for 
Shoreham,  to  obtain  damages  for  a  collision  between  them  off  the  South 
Foreland  at  7  p.m.  on  the  13th  of  last  January.  The  Maggie  Armsirong 
stated  the  wind  as  S.W,,  and  the  weather  as  heavy  gale  and  hazy,  with  rain. 
The  Blue  Bell  represented  the  former  as  from  S.W.  to  S.W.  by  S.,  and  the 
latter  as  thick  at  intervals,  with  rain,  and  a  hard  gale.  The  case  for  the 
plaintiffs  was,  that  the  Maggie  Armstrong  brought  up  a  fair  berth  in  the 
Downs,  with  her  port  bow  anchor  and  sixty  fathoms  of  chain,  in  ten  fathoms 
water,  and  rode  safety  until  the  Blue  Bell  ran  back  to  the  Downs  and  brought 
up  to  the  S.E.  of  her,  and  within  a  cable's  length,  thereby  giving  her  a  foul 
berth;  that  the  Maggie  Armstrong  was  riding  taut,  sheered  to  windward  of  the 
anchor,  with  her  helm  lashed  a-starboard,  her  mainyard  braced  with  the  port 
braces,  and  her  foreyard  square,  and  the  ebb  tide  making  to  the  westward; 
that  the  Maggie  Armstrong  had  her  riding  light  duly  exhibited,  and  a  good 
look-out  was  kept  by  her  anchor  watch;  that  the  Blue  Bell  was  then  also 
riding  sheered  in  the  same  way ;  that  at  the  time  and  under  the  circumstances 
aforesaid,  the  Maggie  Armstrong  and  Blue  Bell  broke  their  sheers,  and  as 
the  Maggie  Armstrong  in  the  act  of  sheering  lay  with  her  head  to  the  east- 
ward, the  Blue  Bell  came  stem  on  into  her  starboard  midships,  and  with  her 
anchor  pricked  her  severely  in  the  side  below  the  water's  edge,  and  also  carried 
away  her  rail,  bulwarks,  stanchions,  and  covering  board,  and  damaged  her  top 
sides  and  stove  in  her  boats  on  deck;  that  as  the  vessels  approached  the 
Maggie  Armstrong  hoisted  her  foretopsail  to  endeavour  to  keep  clear  of  the 
Blue  Bell,  but  without  effect.  It  was  then  alleged  that,  in  order  to  get  clear, 
the  Maggie  Armstrong  set  her  jib,  but  it  immediately  blew  away,  and  she  was 
obliged  to  slip  her  anchor  and  chain,  and  then  drove  clear  to  leeward  and  away 
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from  the  Blue  Bell,  and  brought  up  in  the  Margate  Boads,  where  finding  she 
was  in  a  sinking  state,  a  Deal  boat  and  a  Ramsgate  lugger,  and  afterwards  two 
steam-tugs,  were  engaged  to  get  her  into  Ramsgate  Harbour,  which  they  did 
in  the  evening  of  the  following  day,  the  14th  January,  having  been  obliged  in 
the  meantime  to  beach  her,  to  prevent  her  sinking  in  deep  water.  The  defence 
of  the  Blue  Bell  set  forth,  that  she  was  brought  up  by  her  port  bow  anchor  and 
forty-five  fathoms  of  chain,  the  tide  being  ebb,  having  her  yards  braced  to  the 
wind,  and  her  helm  shored  to  starboard,  heading  about  W.K.W.,  riding  to 
windward  of  her  anchor,  and  having  her  anchor  light  up ;  that  in  this  state  of 
things  the  Maggie  Armsirong,  which  had  been  riding  at  the  distance  of  three 
cables'  length  from  her,  and  on  her  port  bow,  broke  her  sheer,  and  drove  down 
towards  her  (the  Blue  Bell),  rendering  a  collision  between  the  two  veeselB 
imminent,  whereupon  those  on  board  the  Blue  Bell  hailed  the  Maggie 
ArmstTong  to  set  her  jib  and  staysail  for  the  purpose  of  her  keeping  clear  d 
the  Blue  Bell;  but  this  was  not  done,  and  the  Maggie  Armairong,  with  her 
starboard  side,  about  the  fwerigging,  came  into  contact  with  the  stem  and 
cutwater  of  the  Blue  Bell,  which  was  still  riding  steady  to  her  anchor,  and  the 
Maggie  Armatrong  then  caused  the  Blue  Bell  also  to  break  her  sheer.  Looking 
at  the  facts  indisputably  proved  in  this  ease,  it  appears  that,  at  the  period  in 
question,  the  13th  January,  there  was  a  violent  storm,  and  that  several  vessels 
having  attempted  to  go  down  Channel,  found  it  necessary  to  go  back  into  the 
Downs  in  consequence  of  the  intensity  of  that  storm,  and  they  came  to  an 
anchor,  and  as  it  is  represented,  as  near  to  the  shore  aa  t^ey  safely  could  do. 
It  18  admitted  on  all  hands  that  the  Maggie  Armstrong  was  the  first  vessel 
that  put  back  and  came  to  anchor.  That  is  an  und^puted  fact,  and  if  she 
came  to  a  safe  and  proper  anchorage,  then  all  the  other  vessels  ttiat  came  up 
after  her,  if  there  was  no  other  cause  to  prevent  their  so  doing,  were  bound  to 
give  her  a  clear  berth,  and  avoid  giving  her  a  foul  berth.  It  is  the  main 
question  in  this  case  whether  the  Blue  Bell  gave  her  a  foul  berth  or  not.  On 
the  part  of  the  Maggie  Armstrong  this  is  distinctly  averred,  and  on  the  part  of 
the  Blue  Bell  it  is  distinctly  denied.  The  Maggie  Armstrong  brought  up  with 
sixty  fathoms  of  cable,  and  the  Blue  Bell  with  forty-five  only.  It  is  sworn, 
as  far  as  hard  swearing  goes,  on  the  part  of  the  Maggie  Armstrong,  that  she 
had  a  foul  berth  given  her  by  the  Blue  Bell,  and  on  the  other  hand,  the  Blue 
Bell  says  she  brought  up  at  three  cables*  lengths  from  the  Maggie  Armstrong, 
and,  consequently,  did  not  give  her  a  foul  berth.  As  to  whether  the  Maggie 
Armstrong  drove  or  dragged  her  anchors,  I  apprehend  it  to  mean  about  the 
same  thing,  the  only  difference  being,  when  you  say  that  a  ship  drives,  it  is 
without  an  accusative  case,  and  in  the  other  instance  you  say  she  drags,  which 
I  suppose  to  be  about  the  state  of  things  here.  With  respect  to  the  state  of 
the  wind,  weather,  and  tide,  I  apprehend  it  to  be  true,  that  if  a  foul  berth  was 
given  to  the  Maggie  Armstrong,  these  two  vessels  might  have  come  into 
collision  without  the  Maggie  Armstrong  dragging  or  driving.  If  the  oollisi(Hi 
occurred  without  the  Maggie  Armstrong  dragging  her  anchor — whether  she  did 
or  not,  we  must  consider  what  would  be  the  strength  of  the  wind  and  tide, 
and  which  way  the  Maggie  Armstrong  would  have  gone,  provided  she  bn^e 
her  sheer.  That  appears  to  me  to  be  one  of  the  most  important  questions  to 
consider.  In  order  to  pronounce  a  decree  for  the  Maggie  Armstrong  the  Court 
must  be  satisfied  that  she  was  not  to  blame  in  any  part  of  the  transaction,  and 
the  Blue  Bell  was  to  blame.  The  only  blame  attributable  to  the  Blue  Bell  is 
this,  that  she  gave  a  foul  berth  to  the  Maggie  Armstrong,  and  that  she  was 
riding  on  such  a  night  as  this  with  a  single  anchor  and  forty-five  fathoms  of 
cable;  but  this  amount  of  blame,  in  the  absence  of  any  corresponding  blame  od 
the  part  of  the  Maggie  ATmstTong,  is  sufficient  to  account  for  the  collision, 
fOT  the  whole  consequences  of  which  the  Blue  Bell  must  be  held  responsible, 
and  there  must  be  a  decree  to  that  effect. 

The  Court  vras  assisted  by  Captain  Bedman  and  Captain  Weller»  of  tiie 
Trinity  House. 
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BoMiLLY,  M.R.,  April  17,  18.  1866. 
DAUGABS  V.  EIVAZ. 
14  L.  T.  S48. 
Injunction — Breach  of — Motion  to  commit — Costa. 

Injunction. — The  consiatoire,  or  governing  body  of  the  French  Protestant 
Church  of  London,  were,  in  1860,  restrained  by  injunction  from  interfering 
with  the  plaintiff,  a  pastor  of  that  church,  in  the  discharge  of  his  duties  as 
pastor.  In  1866,  M.,  a  defendant  in  the  suit,  and  also  a  pastor  of  the  church, 
was  present  at  a  meeting  of  the  conaiatoiTe,  when  they  resolved  to  suspend 
the  plaintiff  from  the  discharge  of  his  duties.  M.,  as  agent  of  the  consistoire, 
took  an  active  part  in  enforcing,  though  he  did  not  in  passing,  that  resoluUon. 
The  plaintiff  then  moved  for  an  order  to  commit  M.  for  contempt  of  court, 
on  the  ground  of  the  alleged  infraction  by  him  of  the  injunction  granted  in 
I860.  The  members  of  the  consistoire  were  not  served  with,  and  did  not 
appear  upon,  the  motion: — Held,  that  the  Court  would  not,  in  their  absence, 
decide  upon  the  validity  or  invalidity  of  the  act  of  suspension,  and  that  upon 
the  whole  case  stated  in  aupport  of  the  motion,  it  must  he  refused;  the  only 
order  to  be  made  being  that  the  plaintiff  must  pay  the  costs  of  it. 

This  was  a  motion  on  .behalf  of  M.  Daugars,  the  plaintiff  in  l^e  suit,  for 
an  order  to  commit  M.  Marzials,  a  pastor  of  the  Vrendi  Protestant  Church 
of  Lcmdon,  for  cfflitempt  of  court.  The  alleged  contempt  of  court  ccxisisted 
in  the  fact  that  he  had  in  divers  manners  interfered  with  the  plaintiff  in  l^e 
discharge  of  his  duties  as  a  pastor  and  officiating  minister  of  that  church,  in 
direct  contravention  of  the  decree,  order,  and  injunction  of  this  court,  pro- 
nounced in  the  month  of  January,  1860:  (vide  Daugars  v.  Bivaz,  8  L.  T. 
(n.s.)  109). 

The  facts  of  the  case  which  led  to  the  institution  of  this  suit,  and  the 
declaration  of  the  coxu^  in  it,  are  so  fully  stated  in  that  report,  that  it  is 
unnecessary  now  to  do  more  than  refer  to  them  as  so  reported.  The  circum- 
stance which  conduced  to  the  present  motion,  and  the  facts  connected  with 
it  will  sufficiently  appear  from  the  judgment  of  the  Master  of  the  Bolls  infra. 

Jessel,  Q.C.,  and  Wtckens,  supported  the  motion. 

Selwyn,  Q.C.,  and  Pearson,  contra,  were  not  called  upon  for  any  argiunent. 

Lord  Eomilly. — I  shall  not  trouble  you,  Mr.  Selwyn,  upon  this  motion. 
The  case  is  this :  it  is  an  application  to  the  court  for  an  order  that  is  intended 
to  have  the  effect  of  enforcing  the  observance  by  M.  Marzials  of  a  decree 
pronounced  by  me  in  this  suit  in  the  year  1860.  The  motion  is  for  an  order 
to  commit  him  for  contempt  of  court,  he  having,  as  it  is  alleged,  committed 
a  breach  of  an  injunction  then  granted  by  this  court.  By  that  injunction 
the  defendants,  M.  Marzials  being  one  of  them,  were  restrained  from  hindering 
or  preventing  the  plaintiff  from  discharging  the  duties  of  his  office  of  pastor 
of  the  French  Protestant  Church  in  London,  or  in  any  manner  interfering  with 
the  discharge  of  the  same  further  or  otherwise  than  in  accordance  with  the 
Discipline  of  the  year  1641,  and  the  Reglements  du  Consistoire  of  that  church. 
The  first  question  then  to  be  considered  is,  whether  there  has  been  a  violation 
by  M.  Marzials  of  those  regulations?  The  position  of  M.  Daugars'  counsel 
is  a  singular  instance  of  the  difficulties  in  which  counsel  may  sometimes  be 
placed.  They  had  to  show  that  the  acts  of  interference  complained  of  were 
the  acts  of  M.  Marzials  himself.  Now,  what  was  done  was  this :  the  consistory 
of  the  church  thought  fit  to  suspend  M.  Daugars  from  his  office  of  pastor 
and  preacher  in  the  church.  With  respect  to  that  resolution  of  the  consistory, 
M.  Marzials  in  his  affidavit  says,  "  I  acted  on  the  occasion  of  the  passing  of 
that  resolution  as  the  agent  of  the  consistory;  I  was  present  at  the  meeting 
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at  which  the  resolution  was  passed,  but  I  retired  from  it  when  the  resolution 
was  being  carried.  I  took  no  part  whatever  in  the  act  of  suspension."  That 
is  not  contradicted;  nay  more>  it  is  even  admitted,  by  H.  Daii^ars'  counsel. 
If  so,  the  acts  of  interference,  whatever  they  may  have  been,  were  not  the 
acts  of  M.  Marzials.  But  then  it  was  said,  "  Oh !  you  cannot  say  it  was  not 
the  act  of  M.  Marzials.  He  was  the  officiating  minister.  He  was  a  pastor 
of  the  church;  and  as  a  pastor  and  officiating  minister,  his  presence  at  the 
meeting  was  necessary  to  give  them  jurisdiction  in  the  matter."  If  so,  there 
follows  then  this  question :  Was  the  act,  or  were  the  acts  complained  of  as 
being  infractions  of  the  injunction,  within  the  Discipline  of  1641,  and  the 
Beglements  du  Consistoire?  Upon  that  I  have  been  referred  to  those  docu- 
ments and  to  particular  clauses  in  them.  I  have  been  asked,  on  this  motion, 
to  put  a  construction  upon  them,  and,  of  course,  in  doing  so,  to  express  an 
opinion  that  shall  be  binding  upon  the  members  of  the  consistoire.  Well, 
but  how  can  I  do  that?  They  are  not  now  before  me — they  have  not  been 
served  with  notice  of  this  motion;  and  in  truth,  if  that  motion  were  rightly 
conceived,  it  would  be  difficult  to  see  how  they  could  have  been  served  and 
appear  upon  it.  Notwithstanding  that,  however,  I  am  asked  in  their  absence 
to  do  this — to  determine  that  acts  of  theirs  are  culpable ;  and  to  say  that 
they  are  to  blame.  I  am  asked  to  make  those  declaratioi^  on  this  motion 
without  hearing  what  they  have  to  say  in  the  matter.  It  was  admitted  that 
M.  Marzials  was  their  agent  in  what  was  done ;  but  it  is  observable  that  he 
has  not  in  his  evidence  gone  into  any  consideration  of  the  question  of  the 
legality  or  illegality  of  the  suspension.  He  only  says,  "  I  did  not  do  it.'" 
I  am  asked,  as  I  have  said,  to  decide  in  the  absence  of  the  members  of  the 
consistory  that  acts  done  by  them  are  illegal.  It  was  only  the  other  day, 
in  a  patent  case,  that  I  refused  to  make  any  declaration  that  should  be  binding 
on  absent  parties,  without  bearing  them;  and  I  cannot  do  so  in  this  case. 
Any  one  could  have  told  M.  Daugars  what  would  be  the  result  of  his  pursuing 
the  course  of  conduct  which  he  did.  Whftt  occurred  was  this:  in  1857,  the 
consistory  thought  proper  to  remove  him  from  his  office  of  pastor  to  the 
church.  He  then  filed  the  bill  in  this  suit,  praying  a  declaration  that  he  had 
not  been  lawfully  dismissed  or  discharged  from  his  office  of  pastor  of  the 
French  Protestant  Church  of  London;  and  that,  notwithstanding  a  declaration 
made  by  the  elders  and  deacons  of  the  said  church  on  the  1st  July,  1857,  of 
the  vacancy  of  the  said  office,  he  had  ever  since  continued  to  be,  and  still 
was,  pastor  of  the  said  church.  He  also  prayed  a  declaration  that  M.  Marzials 
had  not  been  duly  appointed,  and  was  not  a  pastor  of  that  church ;  and  for 
the  injunction  to  which  I  have  alluded.  He  also  sought  to  restrain  M.  Marzials 
from  discharging,  or  attempting  to  discharge,  the  duties  of  a  pastor  of  the 
church.  The  cause  came  on  to  be  heard;  and  in  1860  I  made  a  decree  in 
the  plaintiff's  favour.  On  that  occasion  I  stated  my  opinion  to  be  that 
M.  Marzials  was  a  properly  appointed  pastor  of  the  church.  I  stated  also 
that  the  bill  could  not  be  entirely  dismissed  against  him,  because,  being  a 
pastor,  he  was  a  most  important  member  of  the  consistory  and  a  necessary 
party  to  the  cause ;  but  I  said  it  must  be  dismissed  against  him,  so  far  as  it 
prayed  distinct  rehef  against  him;  and  that  he  must  have  his  costs.  With 
that  part  of  the  decree  M.  Daugars  was  not  satisfied.  He  refused  to  recognise 
him  as  a  pastor,  and  did  other  things  in  antagonism  to  him  and  the  members 
of  the  consistory;  for  instance,  when  reading  the  service  of  the  church, 
M.  Daugars  refused  to  pray  for  M.  Marzials  as  a  pastor  of  it,  which  was  a 
usual  thing.  After  the  decree  was  pronounced  by  me,  an  information  was 
filed  by  the  Attorney- General,  having  for  its  object  the  framing  of  a  scheme 
which  should  settle  all  the  matters  in  dispute  between  the  parties.  After 
that,  however,  M.  Daugars  again  quarrels  with  the  consistory,  and  they  again 
suspend  him.  They  did  so  for  reasons  into  which,  in  their  absence,  as  I  have 
said,  I  shall  not  enter.  The  matter  can,  in  that  respect,  only  be  treated  in 
the  regular  way.    It  is  obvious,  I  fear,  that  what  has  been  determined  will 
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not  settle  all  the  questions  between  the  parties.  The  only  documents  which, 
at  present,  appear  to  be  binding  on  the  society  are,  the  Discipline  of  1641, 
and  the  Reglements  du  Consistoire.  But  upon  those  I  cannot  now  express 
any  opinion.  Suppose,  for  a  moment,  that  I  was  to  assume  M.  Daugars  to 
be  perfectly  in  the  right;  that  the  acts  are  those  of  the  consistoire,  and  that 
M.  Marzials  has  done  all  that  is  imputed  to  him;  that  he  has  introduced 
other  parties  into  the  pulpit,  to  the  exclusion  of  M.  Daugars;  that  be  has 
interfered  with  him  in  the  discharge  of  his  duties;  still  is  it  possible  for  me, 
on  a  motion  to  commit  M.  Marzials  for  contempt  of  an  order  of  this  court, 
to  go  into  the  consideration  whether  those  various  acts  are  or  are  not  within 
the  Discipline  of  1641  and  the  Reglements  du  Consistoire,  or  any,  or  either, 
and  if  so,  which  of  them?  Take,  for  instance,  the  rule  as  to  "  temper."  In 
examining  the  acts  complained  of,  I  might  perhaps  come  to  the  conclusion 
that  both  M.  Daugars  and  M.  Marzials  should  be  removed.  Now,  those  are 
matters  which  I  should  have  to  decide  before  I  made  the  order  now  asked 
for;  but  in  reality  I  have  no  sufficient  materials  before  me  for  the  purpose. 
Before,  however,  I  entirely  dismiss  the  matter,  I  will,  in  the  second  place, 
say  a  few  words  as  to  what  appears  to  me  to  be  the  nature  of  the  acts  alleged 
to  have  been  done  by  M.  Marzials,  and  whether  they  bring  him  within  the 
scope  of  the  injunction.  By  the  express  order  of  the  consistory,  he  on  one 
occasion  occupied  the  pulpit  before  M.  Daugars  came  to  it.  M.  Daugars  then 
approached  it,  with  the  view  of  getting  into  it,  when  some  persons  who  were 
present  prevented  him  from  so  doing.  He  immediately  addressed  himself  to 
the  congregation  there  assembled.  M.  Marzials  was  among  them.  The  effect 
of  Af.  Daugars*  address  was  that  several  of  the  congregation — bow  many  in 
particular  is  not  material — followed  him  out  of  the  church.  M.  Marzials 
then  seems  to  have  made  a  sign  to  the  organist  to  play  the  organ,  with  a  view 
of  drowning  the  address  of  M.  Daugars.  But  I  hardly  think  that  in  itself 
was  a  thing  of  which  M.  Daugars  could  complain.  However,  assuming 
M.  Marzials  to  have  been  acting  as  agent  of  the  consistoire,  and  assuming 
them  to  have  had  (as  in  their  absence  I  cannot  say  they  had  not)  the  right 
to  instruct  him,  it  only  shows  that  the  major  vis  in  the  quarrd  was  on  the 
side  of  M.  Marzials  and  the  consistoire.  As  for  M.  Daugars  leaving  the 
church,  it  may  have  been  that  he  thought  it  wiser  and  safer  to  stop  at  that 
stage  of  the  proceedings.  But,  assuming  all  those  facts  and  circumstances 
to  be  as  I  have  stated  them,  it  is  quite  impossible  to  say  that  M.  Marzials 
has  done  any  act  that  brings  him  within  the  scope  of  the  injunction.  It  would 
be  absurd  to  hold  him  guilty  of  a  breach  of  it,  for  the  real  persons  who  have, 
if  any  one  has,  in&inged  it,  are  the  consistoire.  They  are  not  here.  Could 
I,  ought  I,  to  inflict  on  M.  Marzials  a  punishment — ought  I  to  make  him  a 
vicarious  sacrifice,  and  execute  upon  him  a  penalty  for  the  misdeeds  of  others, 
simply  because  I  have  him  before  me  and  I  have  not  the  real  offenders?  He, 
indeed,  has  told  us  that  in  truth  he  is  a  passive  instrument  in  the  hands  of 
the  consistoire,  and  can,  of  himself,  do  nothing.  It  is  quite  impossible  for 
me  to  hold  that  he  is  liable  on  this  motion,  and  I  must  refuse  it.  The  only 
order  I  can  make  in  it  is,  that  M.  Daugars  must  pay  the  costs  of  it. 
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Stuabt,  V.O.,  April  18,  1866. 

HALL  V.  THE  LONDON.  CHATHAM,  AND  DOVEE  BATLWAX 

COMPANY. 

14  L.  T.  351. 

Contract — Specific  peTformance — Conveyance — Parties. 

Vbnoob  and  Pubohasbr. — Where  property  was  devised  to  trustees  upon 
trust  for  A,  for  life,  for  her  sole  and  separate  use,  and  after  her  decease  fti 
trust  for  such  person  as  she  should  appoint;  and  A.  conveyed  to  B.: — Held, 
on  a  conveyance  to  a  third  party,  C.  (A.  being  siUl  living),  thai  the  trustees 

were  necessary  parties. 

This  bill  was  filed  for  the  specific  performance  of  a  contract. 

James  Dancer,  by  his  will,  devised  certain  freehold  property  to  trustees, 
their  heirs,  &c.,  upon  trust,  during  the  lifetime  of  his  daughter,  Mrs.  Hall, 
to  pay  the  income  to  her  for  her  sole  and  separate  use,  and  after  her  decease 
in  trust  for  such  person  as  she  should  appoint,  and  in  default  of  appointment 
in  trust  for  her  heirs. 

After  the  testator's  death  Mrs.  Hall,  in  1862,  conveyed  the  property  thus 
devised  to  the  plaintiff  abBolutely. 

The  plaintiff  subsequently  entered  into  a  contract  with  the  defendant 
for  the  sale  of  the  property,  and  they  had  agreed  to  purchase,  but  they  now 
objected  to  complete  without  the  concurrence  of  the  trustees.  Mrs.  Hall  was 
stUl  hving. 

This  bill  was  consequently  filed,  praying  that  the  agreement  entered  into 
by  tile  defendants  might  be  specifically  performed,  and  that  the  purchase- 
money  and  interest  might  be  paid  into  court. 

Bacon,  Q.C.,  and  A.  Smith  for  the  plaintiff. 

Kekewich  for  the  defendants. 

The  Vice-Chanoellor. — There  must  be  a  decree  for  specific  performance, 
but  as  it  seems  only  reasonable  that,  under  the  circumstances,  the  c<mcuzTence 
of  the  trustees  should  be  obtained,  I  shall  order  them  to  join  in  the  conveyance. 
Let  the  (wder  be  entitled  in  the  Lands  Clauses  Consolidation  Act,  and  the 
purchase-money  paid  into  court  under  the  69th  section. 


Stdart,  V.C,  April  18,  1866. 
RIVES  V.  BIVES. 
14  L.  T.  861. 

Trustee  Act  1850 — Investment  hy  mistake — Infants  made  trustees  for 

executors. 

Trust  and  Trustee. — Where  an  investment  in  consols  had  been  made 
by  executors,  by  mistake,  in  the  names  of  infants: — Held,  for  the  purposes 
of  reinvestment,  that  the  infants  must  be  considered  as  trustees  for  tki 
executors,  and  a  declaration  made  to  that  effect. 

This  bill  was  filed  for  the  purpose  of  obtaining  a  declaration  that  the 
infant  defendants  were  trustees,  within  ihe  meaning  of  the  Trustee  Act  <rf 
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18S0  (13  &  14  Vict.  0.  60),  o£  certain  moneys  which  had  been  invested,  by 
mistake,  in  their  names  in  consols. 
The  facts  were  these ; — 

John  Cook  Bives,  a  domiciled  American,  by  his  will  dated  the  24th  April, 
1861,  after  various  other  dispositions  of  his  property,  bequeathed  the  residue 
of  his  estate  to  his  five  children,  and  to  each  of  them  be  gave  a  package 
containing  10,000  dollars  in  Missouri  State  Bonds,  and  directed  his  executors 
to  pay  the  same  to  them  on  their  attaining  majority,  and  in  the  meantime, 
during  their  minority,  to  appropriate  the  interest  thereof  towards  their 
education  and  support. 

The  testator  died  in  April,  1864,  and  his  will  was  proved  by  the  plaintiffs, 
his  executors,  both  in  England  and  America. 

In  July,  1664,  the  plaintiffs  transmitted  from  America  to  Messrs.  Peabody 
&  Co.  the  sums  bequeathed  by  the  testator  to  his  children,  amounting  in  aU 
to  10,0001.,  and  directed  them  to  invest  the  same  in  Three  per  Cent.  Consoli- 
dated Annuities. 

The  defendants  (two  of  the  testator's  children  entitled  to  two-fifths  of  this 
sum)  were  infants,  and  it  appeared  that  Messrs.  Peabody,  in  ignorance  of 
Una  fact,  had  invested  their  shares  in  their  names  respectively. 

In  April,  1865,  the  plaintiffs  being  desirous  of  reinvesting  the  stock  in 
United  States  securities,  obtained  an  order  from  the  Orphans'  Court,  at 
Washington,  to  enable  them  to  do  so,  but  the  authorities  at  the  Bank  of 
England  refused  to  transfer  the  stock  standing  in  the  names  of  the  infant 
defendants  without  the  court's  assistance. 

The  plaintiffs  thereupon  filed  this  bill,  praying  that  the  moneys  so  invested 
in  the  defendants'  name  might  be  re-invested  in  their  own  the  plaintiffs* 
names,  and  be  under  their  control,  and  that  the  defendants  might  be  declared 
trustees  thereof,  and  that  the  right  of  transferring  the  stock  and  receiving  the 
dividends  to  accrue  thereon  mi^t  vest  in  the  plaintiffs  ox  such  other  persons 
as  the  court  might  appoint. 

KekeuHch  for  the  plaintiffs. 

F.  Vaughan  Hawhina  for  the  defendants. 

The  Vice-Chancellor.— The  investment  appears  to  have  been  made  by 
mistake  in  the  names  of  the  defendants,  and  I  consider  that  they  must  be 
held  as  trustees  of  the  fund  so  invested  for  the  plaintiffs.  There  will  be  a 
declaration  to  that  effect,  coupled  with  a  vesting  order. 


Stuart,  V.C,  April  21,  1866. 
BROWNE  V.  TYLER. 
14  L.  T.  862. 

Marriage-settlement — Construction — Proceeds  of  sale  of  commiasion. 

Army  akd  Navy. — B.,  a  captain  in  the  army^  covenanted  with  the  tniatees 
of  hia  marnage-aettlement  "  that  if  he  should  become  a  major  in  the  army 
or  attain  higher  rank  therein,  and  should  at  any  time  thereafter  retire  by  the 
sale  of  his  then  commission,  then  and  in  such  case  he  would  pay  over  to  the 
trustees  the  sum  realised  by  such  sale  to  the  extent  of  1,5001.,"  to  hold  upon 
the  trusts  of  the  settlement.  Subsequently  B.  having  obtained  the  brevet 
rank  of  major,  sold  his  captain's  commission  for  1,8781.: — Held,  a«  against 
an  assignee,  that  the  proceeds  of  the  sale  of  B.'s  commission  were  subject 
to  the  trusts  of  his  marriage-settlement. 

The  question  in  this  case  was,  whether  the  proceeds  of  the  sale  of  the 
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commission  of  George  Richard  Browne,  as  captain  in  the  army,  were  subject 
to  the  trusts  of  his  marriage-settlement. 

By  that  settlement,  dated  in  June,  1857,  G.  B.  Browne  covenanted  with 
trustees  that  "if  he  should  become  a  major  in  the  army  or  attain  higher 
rank  therein,  and  should  at  any  time  thereafter  retire  by  the  sale  of  his  then 
commission  therein,  then  and  in  such  case  he  would  immediately  thereupon 
pay  over  to  the  trustees  or  trustee  for  the  time  being  of  his  settlement  the 
sum  realised  by  such  sale  to  the  extent  of  1,5001.,"  to  hold  by  them  upon 
the  trusts  thereof. 

At  the  date  of  the  above  settlement  G.  E.  Browne  was  a  captain  in  the 
army,  but  subsequently,  in  July,  1865,  he  sold  his  captain's  commission  for 
1,373L  12a.  3d.  Before  he  sold  out,  however,  he  had  obtained  the  brevet 
rank  of  major,  by  which,  although  he  was  still  a  regimental  captain,  he 
became  a  major  in  the  army. 

The  plaintiff,  who  was  the  father  of  G.  E.  Browne,  claimed  the  proceeds 
of  the  sale  of  his  son's  commission  by  virtue  of  an  assignment  of  the  same 
to  him  in  1863. 

Swanston  for  the  plaintiff. 

E.  Kay  for  Browne  and  his  wife  cmd  children. 

Osborne  Morgan  for  the  trustees  of  the  settlement. 

The  Vice-Chancellor. — I  consider  that  the  proceeds  of  the  sale  of  the 
commission  are  impressed  with  the  trusts  of  the  settlement.  The  only  thii^ 
which  appears  to  me  to  suggest  any  doubt  in  the  case  is  the  fact  of  the  1,5001. 
stipulated  for  in  the  settlement  being  more  than  the  price  realised  by  the 
sale  of  the  captain's  commission;  but  this,  in  itself,  is  not  enough  to  control 
the  clear  words  of  the  settlement.  There  must  be  a  declaration  that  the 
proceeds  of  the  sale  of  the  commission  are  subject  to  the  trusts  of  the 
settlement,  after  payment  thereout  of  the  costs  of  all  parties  as  between 
solicitor  and  client. 


Stuart,  V.O.,  April  27,  1866. 
Be  THE  SETTLED  ESTATES  ACTS  AND  EOBEBT  TUNSTALL'S  WILL. 

14  L.  T.  852. 

Practice — Demise — Costs  of  application  charged  on  estate — Mortgagee** 
name  inserted  in  order. 

Settled  Land. — The  Court,  in  approving  of  an  agreement  to  demise 
certain  landed  estates,  and  in  directing  that  the  costs  of  the  application  ghouli 
be  a  charge  on  the  property,  ordered  the  name  of  the  person  advancing  the 
money  necessary  for  the  payment  of  such  costs  to  be  inserted  in  the  order. 

This  petition  was  presented  under  the  following  circumstances: — 
Bobert  Tunstall  by  his  will,  dated  the  18th  May,  1831,  after  otjierwise 
disposing  of  part  of  his  property,  devised  all  his  real  or  copyhold  estates  in 
Surrey  and  Middlesex,  or  elsewhere  in  England,  to  the  petitioner  for  life, 
and  after  the  determination  of  that  estate  by  forfeiture  or  otherwise,  to  the 
use  of  trustees,  in  trust  to  preserve  contingent  remainders,  with  remainder 
to  the  use  of  the  first  and  other  sons  of  the  petitioner  severally  and  succes- 
sively, according  to  seniority  in  tail,  and  in  default  of  such  issue  in  like 
manner  to  the  daughters  in  tail,  with  remainders  over. 
The  testator  died  on  the  19th  December,  1838. 
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There  was  no  power  of  leasing  contained  in  the  testator's  will,  and  only 
one  of  the  trustees  appointed  for  preserving  the  contingent  remainders  was 
living.  The  petitioner  had  living  foiu-  daughters  who  had  attained  twenty-one, 
and  one  son  an  infant. 

The  present  application  was  for  the  purpose  of  obtaining  the  approval 
of  the  court  to  an  agreement  entered  into  between  the  petitioner  and  a 
Mr.  Austin,  whereby  the  petitioner  agreed  to  lease  part  of  the  property  devised 
to  him  as  tenant  for  life.  The  petitioner  also  asked  that  an  order  made  upon 
a  former  application  in  1864,  and  which  confirmed  another  agreement  to 
demise  the  same  property,  might  be  discharged,  and  that  the  costs  of  that 
and  the  present  application  might  be  ordered  to  be  raised  by  way  of  mortgage 
on  the  property  forming  the  subject  of  the  petitioner. 

Roach  for  the  petition. 

Hughes  for  the  respondents. 

The  Vice-Chancellor. — I  see  no  objection  to  the  present  agreement. 
The  order  may  be  drawn  up  as  prayed,  except  that  I  shall  direct  that  the 
name  of  the  person  advancing  the  money  necessary  for  the  payment  of  the 
cnsts  be  inserted  in  the  order.  This  will  have  the  effect  of  saving  the  expense 
of  a  mortgage-deed. 


Stuaet,  V.C,  May  4,  1866. 
Be  COLLIS'S  ESTATE. 
14  L.  T.  852. 

See  In  re  Saunderton  Glebe  Lands,  [1903]  E.  B.  A. ;  72  L.  J.  Gh.  276;  [1908] 
1  Ch.  480  ;  88  L.  T.  267;  61  W.  B.  622  (Ch.  D.). 

Railway  company — Purchase  of  land — Tenant  for  life  and  occupier — 
Compensation. 

Ck>MPUL80RY  PcROHASE. — On  a  purchase  by  a  railway  company  of  lands 
from  a  tenant  for  life  in  possession,  the  Court  ordered  part  of  the  purchase- 
money  to  be  paid  to  the  tenant  for  life  by  way  of  compensation  /or  the  injury 
and  inconvenience  which  he  had  sustained. 

This  was  a  petition  presented  under  the  Lands  Clauses  Act. 

By  the  will  of  Thomas  Collis,  deceased,  the  petitioner  became  entitled 
as  tenant  for  life  in  possession  to  certain  landed  property. 

In  December,  1865,  the  petitioner  agreed  to  sell  this  property  to  the 
Midland  KaUway  Company  for  the  purposes  of  their  undertt^ing. 

The  purchase-money,  8101.,  had  been  paid  into  court,  but  the  sum  of  401., 
part  thereof,  had  been  assessed  by  way  of  compensation  for  the  injury  and 
inconvenience  which  it  was  considered  the  petitioner  would  sustain  indepen- 
dently of  the  value  of  the  property  and  of  the  damage  to  the  adjoining  lands 
occasioned  by  the  works  of  the  company. 

The  petition  prayed  that  this  sum  of  401.  might  be  paid  to  the  petitioner, 
that  the  residue  of  the  purchase-money,  2401.,  might  be  invested  in  Consols, 
and  the  dividends  paid  to  the  petitioner  for  life,  and  that  the  costs  of  and 
incidental  to  the  application  might  be  paid  by  the  company. 

The  petition  originally  came  before  the  com-t  on  the  20th  April,  but  on 
that  occasion  it  stood  over  in  order  that  those  entitled  in  remainder  might 
be  conrmnunicated  with,  and  this  having  been  done  it  now  came  again  before 
the  court  for  its  decision. 

E.  R.  A.  [1866]— VOL.  2  117 
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Hardy,  for  the  petitioner,  said  that  the  oourt  had  pow^  under  the 
72nd  section  of  the  Lands  Clauses  Act  to  grant  the  applioation. 

Sargant,  for  the  company,  offered  no  opposifaon. 

The  Vice-Chancellor. — The  application  seems  a  reasonable  one,  and  I 
tiiink  I  shall  be  justified  in  acceding  to  it.  The  order  maj  be  drawn  up  in 
accordance  with  the  prayer  of  the  petition. 


Wood,  V.C,  April  28,  1866. 
MORGAN  V.  FULLER. 
14  L.  T.  353;  L.  R.  2  Eq.  297. 
Patent — Particulars  of  objection — Exceptions. 

Patent. — Particulars  of  objection  alleging  prior  user  must  specify  witk 
particularity  the  time,  place,  and  manner  in  which  such  user  took  place. 

This  was  a  suit  to  restrain  the  defendants,  who  were  carriage  builders 
at  Bath,  from  infringing  the  plaintiff's  patent  for  the  invention  of  certain 
improvements  in  the  manufacture  of  carriages. 

By  an  order  made  in  the  cause,  dated  the  18th  January,  1866,  certain 
issues  of  fact  were  directed  to  be  tried  without  a  jiury. 

The  defendants  had  given  the  plaintiff  notice  that  they  intended  to  rely 
on  the  following  particulars  of  objection : 

1.  That  head-joints  for  opening  and  closing  heads  of  carriages  similar  to 
tile  head-joints  used  and  applied  in  plaintiff's  said  alleged  invention  for  tiid 
same  purposes,  had  been  commonly  used  and  applied  for  the  same  purposes 
by  carriage  builders  generally  throughout  Great  Britain  long  befOTe  the  date 
of  the  said  letters  patent. 

2.  That  head-joints  so  used  and  applied  had  been  concealed  in  tiie  lining 
of  the  carriages  in  which  they  were  used  and  applied  by  cmriage  builders 
generally,  long  before  the  date  of  the  said  letters  patent. 

3.  That  head-joints  for  opening  and  closing  the  heads  of  carriages  similar, 
or  substantially  similar,  in  form  and  action  to  those  described  in  the  plaintiff's 
specification  had  been  actuated  in  their  motions  by  lever  handles  and  con- 
necting rods  before  the  date  of  the  said  letters  patent,  in  carriages  fitted  w 
constructed  by  various  carriage  builders  carrying  on  business  in  or  near 
London,  in  or  near  Liverpool,  in  or  near  Manchester,  in  or  near  Southami^OD, 
and  in  or  near  various  others  of  the  principal  towns  of  Great  Britain,  where 
the  carriage  building  trade  has  been  carried  on,  and,  amongst  other  carriage 
builders,  by  Messrs,  Thorn,  of  Great  Portland  Street,  London. 

4.  That  the  mode  described  in  the  complete  specification  of  the  plaintiff's 
invention,  of  combining  with  the  heads  of  carriages  the  mechanical  parts 
described  in  the  said  specification,  and  to  which  the  plaintiff  professes  to  lay 
claim,  had  been  in  its  essential  features  applied  and  used  before  the  date  of 
the  said  letters  patent  in  various  mechanical  combinations  and  contrivances 
applied  to  various  matters  and  purposes,  including  amongst  others  the  cot- 
struction  of  breaks  to  railway  carriages,  and  carriages  on  ordinary  roads,  the 
construction  of  telegraphs,  the  construction  of  the  pedal  action  of  organs, 
and  of  the  keys  of  pianofortes  and  musical  instruments,  the  consiaruction  of 
cutting  and  holding  instruments  and  implements,  and  the  constouction  of 
printing  presses. 

6.  That  parts  of  the  combination  described  and  claimed  in  the  said 
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complete  specification  as  part  of  the  plaintiff's  invention  had  not  been  invented 
by  the  plaintiff  at  the  date  of  the  said  letters  patent. 

6.  That  parta  of  the  said  combination,  if  so  invented,  were  not  described, 
or  sufficiently  described,  in  the  proTisional  speoification  on  which  the  said 
letters  patent  were  issued. 

7.  That  the  said  complete  specification  does  not  particularly  ascertain 
and  describe  the  nature  of  the  said  alleged  invention,  and  in  what  manner 
the  same  is  to  be  performed. 

The  plaintiff  made  an  application  at  chambers  for  the  defendants  "  to 
deliver  within  seven  days  further  and  better  particulars  of  objection,  by  stating 
the  names  and  addresses  of  the  persons  by  whom,  and  the  places  where,  and 
the  dates  at  and  the  manner  in  which,  the  invention  is  alleged  by  the  defen- 
dants to  have  been  used  before  the  date  of  the  plaintiff's  patent,  and  by 
stating  also  what  parts  of  the  plaintiff's  combination  are  alleged  by  the 
defendants  not  to  have  been  invented  by  the  plaintiff;  and,  in  default,  that 
the  defendants  be  precluded  from  giving  any  evidence  at  the  trial  of  the 
issues  of  which  proper  notices  shall  not  have  been  given  in  the  said  defendants' 
particulars  of  objection ;  and  that  the  5th  and  6th  objections  delivered  by  the 
defendants  be  struck  out." 

The  summons  was  adjourned  into  court,  and  now  came  on  for  argument. 

W.  Pearson,  for  the  plaintiffs,  submitted  that  the  particulars  of  objection 
were  too  vague  and  general,  and  that  the  provisions  of  sect.  41  of  the  Patent 
Law  Amendment  Act,  15  &  16  Vict.  c.  83,  had  not  been  complied  with. 

W.  C.  Fooka,  for  the  defendants,  opposed  the  application,  and  cited — 

Heath  v.  Unwin,  10  M.  &  W.  684. 

The  VicE-CHANCiiLLOR  said  he  thought,  if  these  exceptions  were  not 
allowed,  the  Act  of  Parliament  would  be  merely  waste  paper.  The  words 
of  the  Act  were,  "  that  the  place  of,  or  places  at  or  in  which,  and  in  what 
manner,  the  invention  is  alleged  to  have  been  used  or  published  prior  to  the 
date  of  the  letters  patent,  shall  be  stated  in  such  particulars."  In  Fiaker 
V.  Derwick  (4  B.  N.  C.  700),  the  particulars  of  objection  against  which 
exception  was  taken  were  as  vague  as  they  were  here,  and  the  Judge  decided 
that  they  could  not  be  allowed,  and  under  the  statute  5  &  6  Will.  4,  c.  8, 
8.  85,  which  was  then  in  force  and  was  less  stringent  in  terms  than  the  present 
statute,  the  Judges  held  that  there  must  be  a  bona  fide  statement  of  objection 
and  not  vague  generality.  The  things  referred  to  in  the  particulars  must  be 
stated  with  particularity.  The  defendant  must  know  what  particular  class  of 
carriages  he  intended  to  produce ;  he  must,  therefore,  state  of  what  kind  they 
were,  at  what  date  they  were  used,  and  by  what  builders.  He  should  disallow 
the  objections,  and  fresh  particulars  must  be  sent  in.  Costs  to  be  costs  in 
the  cause. 


Wood,  V.O.,  May  8.  1866. 
MacGRBGOR  V.  METROPOLITAN  RAILWAY  COMPANY. 

14  L.  T.  854. 

Lands  Clauaea  Conaolidation  Act,  a.  92 — Part  or  the  whole  of  the  lands, 
dc,  required  to  he  taken. 

CoMPULSOBY  Purchase. — Where  a  proprietor  of  a  house  and  garden  held 
them  under  two  demiaee,  the  house  and  part  of  the  garden  being  comprised 
in  one,  and  the  other  part  of  the  garden  in  the  other  demise,  the  company 
must  take  the  whole  and  make  compensation. 

This  was  a  motion  under  the  Lands  Clauses  Consolidation  Act,  1846, 
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to  restrain  l^e  defendants  and  company  from  entering  upon  and  taking  from 

the  plaintiff,  a  Captain  MacGregor,  the  owner  of  a  house  and  garden  near 
Netting  Hill,  which  were  required  by  the  Metropolitan  Railway  Company  for 
the  purposes  of  their  Act,  without  making  proper  compensation  for  the  whole 
of  the  premises,  the  company  having  offered  to  compensate  him  for  the  bouse 
and  part  of  the  garden  only.  It  appeared  that  the  owner  held  the  premises 
under  assignments  of  two  demises  for  terms  of  ninety-nine  years  each  from 
Lady  Bay,  1854,  the  one  comprising  the  house  and  a  part  of  the  garden, 
the  other  the  remaining  part  of  the  garden.  The  compimy  were  about  to 
make  a  tunnel  under  this  property,  not  requiring  the  whole  of  it,  and  the 
question  was  whether  they  were  bound  to  take  the  whole,  or  only  the  part 
required  by  them. 

Bolt,  Q.C.,  and  Cracknall,  in  support  of  the  motion. 

W.  M.  James,  Q.C.,  and  W.  J.  Bovill,  tar  the  company,  contended  that 
the  present  did  not  come  within  the  adjudged  cases  upon  the  subject,  especially 
as  the  premises  comprised  in  one  of  the  demises  were  totally  distinct  from 
the  other,  and  not  required  by  the  company.  The  clause  upon  which  the 
question  turned  is  as  follows :  Sec.  92 : 

"  And  be  it  enacted  that  no  party  shall  at  any  time  be  required  to  sell  or 
convey  to  the  promoters  of  the  undertaking,  a  part  only  of  any  house  or  other 
building  or  manufactory,  if  such  party  be  willing  and  able  to  sell  and  convey 
the  whole  thereof." 
As  to  a  tunnel,  see 

Sparrow  v.  Oxford  and  Wolverhampton  Railway  Company,  2  De  G. 
M.  &  G.  94. 

The  Vice-Chancellor  expressed  it  as  his  opinion  that  under  this  sectiwi 
the  company  were  bound  to  take  the  whole  of  the  premises  comprised  in  the 
two  demises,  but  it  was  not  now  necessary  to  decide  that  question.  There 
must  be  an  interim  injunction  to  restrain  the  defendants  the  company  from 
taking  or  continuing  in  possession  of  any  part  of  the  plaintiff's  house,  garden, 
and  premises,  until  compensation  made  by  them  to  him  for  the  part  of  the 
whole  which  they  required  or  were  bound  to  take. 


[IN  THE  queen's  BENCH.] 

May  5,  1866. 

BEG.  t).  THE  HEARTS  OF  OAK  FRIENBLY  SOCIETY. 
14  L.  T.  360. 

Practice — Amending  in  a  subsequent  term  a  rule  of  a  former  term. 

Practice. — A  rule  made  abeoVute  or  discharged  in  one  term  cannot  he 
amended  by  the  court  in  a  subsequent  term. 

A  rule  nisi  for  a  mandamus  was  discharged  by  the  Court,  nothing  being 
said  as  to  costs.  In  the  following  term  application  was  made  to  the  Court  to 
amend  the  rule  by  discharging  the  rule  nisi  with  costs: — Held,  that  the  Court 

had  no  power  in  such  subsequent  term  1o  amend  the  rule. 

In  Hilary  Term  (January  25)  cause  was  shewn  by  Quain  against  a  rule 
for  a  mandamus  to  restore  a  party  to  the  office  of  secretary  of  the  above 
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society,  which  rulo  was  thereupon  diecharged,  nothing  having  been  said  by  the 
Court  about  costs. 

Quain  now  applied  to  the  Court  to  add  to  the  rule  by  giving  costs  as  against 
the  applicant  for  the  rule,  and  he  did  so  upon  the  following  facts.  He  stated 
that  upon  the  rule  being  dischai^ed  he  inquired  of  the  Queen's  attorney 
whether  it  was  necessary  that  he  should  ask  the  Court  to  discharge  it  with 
costs,  and  was  informed  t^at  the  costs  would  follow  the  event,  that  upon 
subsequently  attending  at  the  Crown  office  to  tax  the  costs,  an  objection  was 
taken  that  as  the  rule  was  silent  as  to  costs  they  would  not  be  taxed,  and  the 
officer  ol  the  Crown  office  being  of  this  opinion,  he  refused  to  tax. 

Quoin  now  applied  to  the  Court  to  amend  the  rule  by  dlschai^ing  the  rule 
nisi  with  costs.  [Blackburn,  J. — Have  we  power  to  do  so,  the  term  in  which 
the  rule  was  discharged  having  expired?  We  are  in  the  habit  of  amending 
rules  in  the  same  term,  but  this  rule  was  disposed  of  last  term.]  We  came  as 
soon  as  we  found  the  defect. 

Blacebvrn,  J. — The  master  on  the  civil  side  of  the  Court  informs  me  this 
is  never  done,  and  hands  me  this  entry.  "  Scales  v.  Riding,  Hilary  Term 
1865.  In  Michaelmas  Term  plaintiff  moved  to  increase  the  damages  which 
rule  was  discharged,  and  nothing  said  as  to  the  defendant's  costs  of  opposing 
the  rule.  In  the  next  term  defendant  applied  to  amend  the  rule  by  discharging 
the  rule  nisi  with  coste.  The  Court  refused  the  application  on  the  groimd  that 
it  should  have  been  made  during  the  same  term."  As  this,  therefore,  cannot 
be  done  on  the  civil  side,  it  cannot  be  done  on  the  Grown  side  of  the  Court." 

Application  refused. 


EoMiLLY.  M.B.,  April  19,  1866. 
COCKS  V.  EOMAINE. 
14  L.  T.  390. 

Right  to  light  and  air — Injunction — Cross  demands  hy  both  plaintiff  and 
defendant  for  damages — Bill  dismissed. 

Easements  and  Prescription. — Where,  in  an  injunction  suit  to  restrain 
the  defendant  from  obstructing  the  plaintiff's  light  and  air,  a  motion  for  a 
decree  was  made  nearly  three  years  after  the  filing  of  the  original  bill  and  other 
proceedings  in  the  suit,  and  after  various  acts  on  the  part  of  both  plaintiff  and 
defendant,  whereby  it  appeared  to  the  Court  ihat  each  party  had  io  some 
considerable  extent  injured  the  other,  it  was: — Held,  ihat,  although  the 
plaintiff  sought  the  injunction  and  damages  against  the  defendant,  and  the 
defendant  was  to  some  extent  to  blame,  still,  that  upon  the  evidence  the 
proper  course  was  simply  to  dismiss  the  bUl  without  costs. 

This  was  an  injunction  suit.  The  bill  in  it  was  filed  in  August,  1868. 
After  filing  the  bill  an  injunction  was  granted  by  the  Master  of  the  Rolls  in 
the  terms  of  the  motion  then  made,  and  in  October,  1863,  a  motion  to  dissolve 
the  injunction  was  refused.  From  that  last  decision  the  defendant  appealed 
to  the  Lords  Justices,  who  reversed  it,  and  granted  an  order  dissolving  the 
injunction,  but  upon  the  defendant  entering  into  an  undertaking  as  then  agreed 
upon. 

The  cause  now  came  on  for  hearing  on  a  motion  for  a  decree.  The 
material  facts  of  the  case,  as  stated  by  the  bill,  were  these ;— 7 

By  an  indenture  dated  the  6th   August,   1860,   and   made  between 
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Nathaniel  Powell  of  the  one  part,  and  the  plaintiff  of  the  other  part,  Nathaniel 
Powell  demised  to  the  plaintiff  the  messuage,  tenement,  and  premises.  No.  88, 
Chancery  Lane,  for  the  term  of  twenty-one  years.  The  plainti£f  was  now  in 
the  occupation  of  the  land  and  premises  tmder  that  lease. 

The  defendant  was  the  owner  of  a  piece  of  land  and  premises  immediately 
adjoining  those  of  the  plaintiff  on  the  north  side  thereof,  viz..  No.  87,  Chancery 
Lane. 

The  defendant  had  pulled  down  a  house  and  other  buildings  formerly  on 
his  land,  and  was  in  the  course  of  erecting  other  structures  thereon.  In  so 
doing  he  had  removed  a  wall,  which  was  in  a  yard  within  the  boundary  of  the 
plaintiff's  land;  and  was  proceeding  to  build  another.  The  rear  of  the 
plaintiff's  house  was  lighted  by  eleven  windows  situated  on  the  west  side  of  it 
and  on  the  north  side  of  it,  looking  upon  the  said  court  or  yard  on  the  plaintiff's 
premises,  the  court  or  yards  on  the  defendant's  premises,  and  some  courts 
over  which  the  plaintiff  had  a  right  of  way.  All  the  said  windows  were  ancient 
lights  and  the  access  and  use  of  light  to  and  for  the  plaintiff's  house  had  been 
actually  enjoyed  therewith  as  of  right  by  the  occupiers  of  the  plaintiff's 
dwelling-house  for  the  full  period  of  fifty  years  without  any  interruption  and 
without  any  consent  or  agreement  made  or  given  for  that  purpose  by  any  deed 
or  writing.  Upon  a  certain  portion  of  the  defendant's  premises  indicated  in  a 
plan  referred  to  in  the  pleadings,  and  coloured  brown,  stood  the  dwelling 
formerly  erected  thereon.  Upon  another  portion,  coloured  blue,  there  recently, 
and  for  upwards  of  twenty  years,  had  stood  a  low  building  consisting  of  one 
story  only,  and  less  than  twelve  feet  in  height  from  the  level  of  the  plaintiff's 
yard  and  having  a  flat  roof  with  a  skylight.  Upon  another  portion,  colourecl 
sepia,  there  recently  and  for  upwards  of  twenty  years  had  stood  a  building  two 
stories  high.  Upon  another,  coloured  green,  there  recently  and  for  twenty 
years  had  stood  a  building  four  stories  high.  The  south  external  wall  of  that 
last-mentioned  building  formed  the  side  of  an  alley  or  passage  leading  to 
Chichester  Court  and  Star  Yard.  The  whole  of  that  passage  or  alley  was  open 
from  the  level  of  plaintiff's  yard  to  the  sky,  and  a  very  considerable  amount  of 
light  and  air  had  access  to  the  plaintiff's  premises  and  to  the  said  windows 
or  ancient  lights  in  and  belonging  to  the  house  No.  88,  Chancery  Lane,  by 
means  of  that  passage.  It  further  appeared  that  the  plaintiff  had  recently  fas 
the  bill  stated)  discovered,  that  the  defendant  threatened  and  intended  to  raise 
and  build  in  the  place  of  the  said  several  buildings  marked  on  the  said  plan 
with  the  said  colours,  brown,  blue,  sepia,  and  green,  and  upon  the  said  open 
court  leading  to  Chichester  Court,  and  over  Chichester  Court,  one  entire 
building  five  stories  high,  and  of  the  uniform  height  of  forty-two  feet  from  the 
level  of  the  plaintiff's  yard,  whereof  the  said  wall  thereinbefore  referred  to  as 
then  in  course  of  erection  and  intended  to  be  erected  by  the  defendant  (and  if 
the  defendant  should  be  restrained  from  building  such  wall,  some  other  waU 
running  parallel  to  and  immediately  adjoining  the  boundary  line  of  the 
plaintiff's  premises),  was  intended  to  be  the  southern  external  wall.  The  said 
wall  and  the  proportions  of  the  said  new  buildings  adjoining  thereto  would,  it 
was  alleged,  entirely  cover  the  open  space  formerly  existing  above  the  said 
low  building  coloured  blue  on  the  said  plan,  with  the  exception  of  a  small  air- 
shaft  proposed  to  be  left  there ;  and  would  also  cover  the  portion  of  the  said 
passage  or  alley  to  Chichester  Court  immediately  adjoining  the  plaintiff's 
boundary  line,  the  plaintiff's  right  of  way  being  proposed  to  be  secured  by  him 
by  a  covered  passage  in  lieu  of  an  open  alley.  The  grievance  of  the  plaintiff's 
case,  as  so  made  by  his  pleadings,  was  this:  by  the  means  aforesaid  the 
plaintiff's  paved  yard,  in  lieu  of  having  a  clear  opening  of  five  feet  or  there- 
abouts at  the  north-west  comer  of  it,  reaching  from  the  top  of  the  door  there 
(which  was  about  six  or  seven  feet  high)  to  the  sky,  and  of  having  on  the  north 
side  of  it  buildings  of  a  low  range,  would  be  entirely  surrounded  by  lofty 
buildings,  viz.,  on  the  east  side  by  the  plaintiff's  own  house,  on  the  south 
and  west  sides  by  the  adjoining  ancient  premises  known  as  Bolls  Chambers. 
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and  on  the  north  side  by  the  defendant's  house;  and  therefore  the  plaintiff's 
access  of  light  and  air  to  the  said  yard  and  the  said  windows  or  ancient  lights 
would  be  very  materially  diminished. 

The  bill  then  prayed  a  deolorstion  that  the  defendant  might  be  restrained 
from  building,  raising,  or  carrying  up  the  said  wall  or  walls  bo  intended  to  be 
built,  raised,  and  carried  up,  situated  and  standing  on  the  plaintiff's  premises 
as  aforesaid,  and  from  continuing  the  said  wall  or  walls  along  the  said  courses 
of  lines  hereinbefore  mentioned,  and  from  erecting,  raising,  or  building  any 
wall  within  the  boundary  of  the  plaintiff's  premises.  That  the  defendant  might 
be  also  restrained  from  building  any  wall  or  walls  or  other  buildings  nearer  to 
the  boundary  hne  of  plaintiff's  premises,  or  to  a  greater  height  than  the  old 
buildings  formerly  standing  on  the  ground  belonging  to  the  defendant,  and  from 
erecting  or  building  upon  the  said  ground  any  wall,  building,  or  erection  of  a 
greater  height  in  any  part  thereof  than  the  elevation  at  the  same  point  of  the 
old  buildings  as  they  then  lately  had  stood  thereon,  so  as  to  darken,  or  obscure, 
or  impede  the  light  or  air  theretofore  enjoyed  by  the  plaintiff,  and  from  building 
in  such  a  way,  or  doing  any  act  whereby  the  plaintiff's  light  might  be  darkened 
or  obscured,  or  the  free  admission  of  light  and  air  be  prevented  or  obstructed; 
that  the  defendant  might  be  also  restrained  from  continuing  to  stop  up  or 
prevent  the  plaintiff  from  using  and  enjoying  the  said  right  of  way  leading  to 
Chichester  Court  or  Star  Yard  as  aforesaid,  and  that  the  damages  sustained  by 
the  plaintiff  by  reason  of  the  proceedings  of  the  defendant  hereinbefore  stated 
might  be  assessed  by  and  under  the  direction  of  the  Court,  and  paid  to  the 
plaintiff;  and  finally  that  the  defendant  might  pay  the  costs  of  the  suit. 

Jeaael,  Q.C.,  and  H.  B.  Ince  appeared  for  the  plaintiff,  and  supported  the 
moticHi  for  the  decree. 

Selwyn,  Q.C.,  and  Wickena,  for  the  defendant,  insisted  that,  since  the 
institution  of  the  suit,  the  plaintiff  had  virtually  put  himself  out  of  Court.  The 
defendant  had  done  several  things  in  the  course  of  the  alterations  which  he 
was  carriyng  out,  and  lawfully,  upon  his  premises  to  meet  the  views  of  the 

Slaintiff.  The  evidence  adduced  on  his  behalf  as  to  the  precise  nature  of  both 
is  acts  and  those  of  .the  plaintiff  shewed  that  many  of  the  acts  of  the  defend- 
ant were  done  by  him  at  the  express  desire  of  the  plaintiff,  and  at  great 
inooavenience  and  loss  to  the  defendant.  It  was  now  imporaible — ^more  than 
three  years  since  the  filing  of  the  bill — ^to  say  that  the  plaintiff  could  be  entitled 
to  a  decree  upon  it.  In  fact,  the  plaintiff  ought  to  pay  him  damages  instead  of 
falling  Upon  him  for  them. 

Jesael,  Q.C.,  in  reply,  referred  also  to  the  evidence  in  the  suit  as  to  what 
had  been  done  by  the  parties  since  1863,  all  which  will  sufhciently  appear  from 
the  judgment  of  the  Master  of  the  Bolls  infra. 

Lord  Romilly. — This  suit  was  originally  instituted  in  the  month  of 
August,  1863.  The  object  of  it  was  to  obtain  an  injunction  to  restrain  the 
defendant  from  interfering  with  the  ancient  lights  and  with  the  air  of  the 
plaintiff,  and  for  other  purposes  to  which  I  shall  more  particularly  refer 
presently.  The  plaintiff  is  the  occupier  of  No.  88,  Chancery  Lane,  and  the 
defendant  occupies  No.  87.  On  the  2nd  October,  1863,  on  an  application 
made  to  me  in  the  vacation,  I  refused  to  dissolve  an  injunction  which  I  had 
previously  granted  upon  a  motion  for  that  purpoKe.  The  Lords  Justices,  on 
an  appeal  from  my  decision,  afterwards  dissolved  the  injunction,  but  upon  an 
undertaking  which  they  then  required  from  the  defendant.  In  October,  1864, 
he  made  some  alterations  in  his  mode  of  constructing  the  buildings  in  question 
in  the  suit;  but  no  other  step  was  taken  by  him  till  September,  1865.  In  that 
month  he  filed  new  affidavits,  stating  various  things  to  which  he  had  not 
previously  deposed ;  and  he  now  asks,  as  against  the  plaintiff,  compensation  and 
damages  ior  acts  dcme  by  him.  In  fact,  the  relative  situation  of  the  parties 
as  plaintiff  and  defendant  appears  to  be  changed.    The  principal  grounds  of 


Digitized  by  Google 


3368 


COCKS  V.  SOHAINE. 


complaint  urged  by  the  plaintiS  are  these :  first,  that  in  consequence  of  the 
improper  and  illegal  conduct  of  the  defendant,  the  plainti^'s  light  and  air 
are  considerably  diminished;  secondly,  that  the  defendant  has  been,  and  is, 
guilty  of  a  trespass  on  the  property  of  the  plaintiff,  in  that  he  has  built,  and  is 
still  continuing,  a  wall  on  the  ground  belonging  to  the  plaintiff;  thirdly,  that  he 
has  been,  and  is,  guilty  of  a  trespass  on  the  property  of  the  plaintiff,  in  that  he 
has  built,  and  is  still  continuing,  certain  structures  on  the  ground  belonging  to 
the  plaintiff,  which  ground  is  at  the  bEick  of  the  plaintiff's  house;  and,  fourthly, 
that  he  has  been,  and  is,  guilty  of  a  trespass  on  the  property  of  the  plaintiff, 
in  that  he  has  placed,  and  is  still  oontinuing,  certain  props  against  the  roof  cA 
the  plaintiff's  house,  which  are  wrongly  placed  there,  and  which,  being  there, 
greatly  interfere  with  the  plaintiff's  enjoyment  of  his  house  and  property. 
Now,  with  respect  to  those  grounds  of  complaint,  it  may  be  observed  that 
the  first  is  the  only  one  which  is  of  any  importance.  As  to  the  others,  the 
first  alleged  trespass  really  appears  to  me,  from  all  the  evidence  in  the  case, 
to  be  no  trespass  at  all.  I  am  convinced  that  if  the  arrangement  then, 
mentioned  between  the  parties  with  respect  to  the  wall  had  been  fairly  carried 
out,  both  would  have  been  benefited,  ^ey  would  have  had  a  good  party  wall, 
with  a  strong  foundation  to  it.  But  the  conduct  of  both  parties  mutually 
prevented  that  result.  So  with  regard  to  the  other  alleged  acts  of  trespass. 
The  evidence  satisfies  me  that  the  plaintiff  has  no  real  reason  to  complain. 
Indeed,  his  proceedings  in  the  case  appear  to  me  in  that  part  of  it  to  be 
somewhat  inexplicable.  He  seems  not  to  be  aware,  or  to  have  forgotten,  that  a 
court  of  equity  will  not  aid  a  man  who  insists  on  ihe  strict  letter  of  the  law  being 
applied  on  his  behalf,  while  at  the  same  time  he  will  not  do  what  is,  in  other 
respects,  his  duty  to  the  party  against  whom  he  makes  the  application.  Then 
the  only  remaining  matter  for  my  cimsideration  is  the  question  of  the 
interrupti<»i  of  the  light  and  air  coming  to  the  back  of  the  plaintiff's  house.  In 
fact,  the  allegations  as  to  that  part  of  the  case  are  the  only  ones  which  afford 
anything  like  a  support  to  the  plaintiff's  bill.  But  even  as  to  those  facts,  they 
have  changed  since  I  granted  the  injunction  in  the  first  instance.  It  is 
possible  that  that  change  of  circumstances  arose  from  what  was  suggested  by 
the  Lords  Justices,  I  mean  by  Turner,  L.J.,  who  said,  '•'  It  is  for  the  parties 
to  consider  whether  they  or  either  of  them  will  make  any,  and  if  any,  what 
modification  or  alteration  in  the  plans  of  their  buildings."  Well,  but  the 
result  was  that  the'  defendant  did  make  some  alteration  in  his  mode  of  building. 
Those  alterations  appear  to  me,  from  the  evidence,  to  have  been,  and  to  be, 
beneficial  to  the  plaintiff  instead  of  injurious  to  him.  The  light  which  he  says 
is  now  obstructed  came  originally  to  the  back  windows  of  his  house,  over  the 
walls  of  a  building  opposite  those  windows.  The  structure,  of  which  that 
wall  was  the  boundary,  was  at  first  about  7ft.  from  the  plaintiff's  windows. 
The  alterations  made  by  the  defendant  had  the  effect  of  putting  the  wall  further 
back,  that  is,  further  off  the  windows,  and  although  ultimately  he  raised  the 
building  itself  from  about  32^ft.  to  40}ft.,  he  still  widened  the  int«rmediate 
apace,  I  mean  the  space  between  the  plaintiff's  windows  and  his  wall,  and 
thereby  increased  the  size  of  the  opening  through  which  the  plaintiff's  Mfiht 
and  air  came  to  him.  I  have  not  now  to  consider  whether  the  interruption, 
such  as  it  is.  of  the  plaintiff's  light  and  air  is  sufficient  for  an  injunction. 
It  is  clear  that  he  is  not  entitled  to  a  mandatory  one",  but  it  seems  to  be 
admitted  that  his  only  claim  (if  any)  is  to  damages.  But  even  so,  how  can  I 
now  ascertain  what  compensation  he  is  entitled  to?  Then  with  respect  to  the 
defendant 's  counterclaim ;  he  ought,  in  my  opinion,  before  he  com- 
menced his  new  operations,  to  have  ctmsulted  with  the  plaintiff's  lessor, 
and  should  have  then  come  to  some  arrangement  with  him.  But  he 
did  not  do  so.  Then  with  regard  to  the  plaintiff.  He  also  is  in 
fault  in  that  part  of  the  case.  He  says,  indeed,  that  a  former  lodger 
whom  he  had,  left  his  lodgings,  and  was  imwilling  to  return.  He  would  wish 
it  to  be  inferred  that  the  proceedings  of  the  defendant  were  the  cause  of  the 


Digitized  by 


UUL        TUNSTALL   «.  BARTLETT.     KMOWLES   0.  BABTLETT.  3369 


lodger's  leaving  the  plaintiff's  house  and  of  his  unwillingness  to  return.  But 
it  does  not  appear  from  the  evidence  that  such  was  the  fact.  What,  however, 
assuming  it  to  have  been  so,  did  the  plaiutifiE  do?  Why  he  himself  has  allowed 
the  matter  to  rest  for  upwards  of  two  years;  and,  moreover,  has  thereby 
inflicted  on  the  defendant  great  inconvenience.  Upon  the  whole  case  I  have 
oome  to  the  conoluaion  that  the  justice  of  it  will  best  be  met  by  my  setting 
off,  so  to  say,  the  claims  of  the  one  party  against  those  of  the  other.  So  far  as 
regards  the  alleged  obstruction  by  the  defendant  of  the  plaintiff's  light  and  air 
by  the  erection  of  the  wall  in  question,  I  am  of  opinion  that  the  defendant  was 
justified  in  acting  as  he  has  acted.  So  far  as  regards  the  plaintiff,  I  think, 
although  he  has  not  acted  on  the  whole  as  he  should  have  done,  he  should  not 
be  made  to  pay  any  damages.  What  I  shall  therefore  do  is,  to  make  a  decree 
dismissing  the  bill,  but  wiwout  costs. 


Wood,  V.C,  May  8,  1866. 

TUNSTALL  v.  BARTLETT. 
KNOWLES  V.  BARTLETT. 

14  L.  T.  400. 

Statute  of  Limitations — Claim  under — Indemnity  deed — Practice  in 
chamhera. 

Limitations  (Statutes  of). — Under  a  deed  of  indemnity  of  October,  1841, 
m  the  nature  of  a  family  arrangement,  W.  K.  the  younger  and  an  executor 
of  the  teatator  William  Knowles,  was  indemnified  by  the  rest  of  the  family 
from  any  claim  in  respect  of  having  allowed  the  investment  of  a  conaiderahls 
portion  of  ihe  testator's  estate  (1,4001.)  to  two  of  the  sons,  George  Knowlea 
and  Charles  Knowles,  on  their  promissory  notes. 

These  promissory  notes  had  been  barred  by  the  Statute  of  Limitations,  no 
interest  having  been  demanded  in  respect  of  them  nor  any  acknowledgment 
taken.  A  creditor's  suit  had  been  instituted  to  administer  the  estate  of  George 
Knowles,  and  a  claim  to  be  indemnified  against  any  claim  in  that  suit  had  been 
carried  into  chambers  in  respect  of  the  said  1,4001.  so  formerly  advanced  to  ihe 
tons.  Thit  claim  toas  dia<dlowed: — ^Held»  that  such  chum  was  not  barred  by 
the  Statute  of  Limitations,  and  same  allowed  with  costs  to  be  added  thereto. 

This  was  a  claim  in  an  administration  suit  adjourned  from  chambers  into 

court. 

These  suits  had  been  referred  to  the  chief  clerk  in  chambers  to  take  the 
necessary  accounts  in  respect  of  the  estate  of  one  William  Knowles  the  elder. 
Another  suit  of  Gary  v.  Knowles  was  against  the  executrix  and  executor  of  the 
said  testator's  will,  William  Knowles  the  younger  being  an  executor,  and  it 
alleged,  amongst  other  things,  that  they  had  improperly  advanced  1,4001.,  part 
of  the  residue  of  the  estate,  to  Geoi^e  Knowles  and  Charles  Knowles,  two  of 
the  testator's  children,  upon  their  respective  promissory  notes  of  the  date  of  the 
10th  November,  1841. 

By  an  indenture  of  the  12th  October,  1841,  between  the  said  Elizabeth 
Knowles  of  the  first  part,  George  Knowles  of  the  second  part,  William  H. 
Knowles  (another  son)  of  the  third  part,  Charles  Knowles  of  the  fourth  part, 
and  William  Knowles  of  the  fifth  part,  the  residuary  personal  estate  of  the 
testator  was  ascertained  to  be  1,800Z.,  and  the  investment  of  the  1,4001.,  part 
thereof,  on  the  promissory  notes  aforesaid,  was  approved  by  all  ijbe  parties. 
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This  deed  contained  a  coTenant  hy  Elizabeth  Knowles,  George  Knowles, 
William  H.  Knowles,  and  Charles  Knowles,  to  the  said  William  Knowles  (the 
executor)  that  they  and  each  of  them  should  from  time  to  time,  and  at  all  timea 
thereafter,  save  harmless  and  keep  indemnified  the  said  William  Knowles,  his 
heirs,  executors,  and  administrators,  of  and  from  all  and  all  manner  of  action 
or  actions,  suit  or  suits,  trouble,  costs,  charges,  and  expenses  at  law  or  in  equity, 
and  all  damages  whatsoever  that  should  or  might  at  any  time  thereafter  happen 
or  accrue  to  him  or  them  for  or  by  reason  of  said  WilUam  Knowles  having 
(at  the  request  and  approbation  of  the  parties  as  aforesaid)  lent  and  advanced 
the  amount  of  the  net  proceeds  of  the  estate  of  the  said  William  Enowles, 
deceased,  unto  the  said  George  Knowles  and  Charles  Knowles,  upon  their 
respective  promissory  notes,  payable  on  demand,  with  interest,  in  the  proportion 
before  mentioned. 

The  promissory  notes  had  been  barred  by  the  Statute  of  Limitations  at  law, 
the  defendants  having  failed  to  demand  or  receive  the  interest  on  said  debt, 
or  take  any  acknowledgment  thereof  from  said  George  Knowles. 

This  bill  of  Cary  v.  Knoivles  therefore  {inter  alia)  prayed  that  the  defen- 
dants, the  executrix  and  William  Knowles  the  executor,  might  be  declared 
personally  liable  for  the  1.4001.  lost  to  their  testator's  estate  through  their 
neglect. 

A  claim  had  been  carried  into  chambers  by  William  Knowles  (the  son 
and  executor)  to  be  indemnified  out  of  the  estate  of  said  George  Knowles,  in 
pursuance  and  by  virtue  of  the  covenant  before  set  out,  against  a  claim  for  the 
said  1,400L  and  interest,  or  such  moneys  as  he,  said  defendant  William  Knowles, 
might  be  ordered  to  pay  in  a  suit  in  which  one  C.  S.  Cary  and  Hannah  his  wife 
were  plalntififs,  as  creditors  of  the  said  testator  WiUiam  Knowles. 

The  claim  had  been  disallowed  by  the  chief  clerk  in  chambers,  and  the 
same  now  came  on  by  way  of  appeal  from  that  decision  for  discussion. 

The  question  was,  whether  the  claimant  was  not  also  barred  by  the  Statute 
of  Limitations. 

Osborne  Morgan,  in  support  of  the  daim,  contended  that  he  had  a  full  right 
under  the  deed  of  October,  1841,  to  be  indemnified  against  any  claim  wUch 
might  be  made  against  him  in  the  creditor's  suit  of  Cary  and  Knowles. 

Willcock,  Q.C.,  and  H.  S.  P.  Winterbotham  opposed  it  on  the  ground  that 
the  deed  of  indemnity  did  not  provide  for  any  such  contingency;  that  the 
operation  of  the  deed  was  limited  to  the  breaches  of  trust  then  committed,  and 
the  debt  on  the  promissory  notes  having  been  lost  to  the  testator's  estate  by 
the  personal  laches  of  the  defendant  the  said  William  Knowles  the  executor. 

Charles  Hall,  for  the  executors,  supported  the  same  line  of  ai^ument. 

The  Vice  Chancellor  said  the  Statute  of  Limitations  did  not  raise  a  bar 
to  the  present  claim.  It  could  not  come  into  operation  or  take  effect  until  a 
breach  had  been  made,  and  no  cause  of  action  or  suit  had  at  present  arisen. 
The  executor  William  Knowles  hod  not  yet  been  damnified,  but  he  had  a  right 
under  the  deed  of  indemnity  to  be  protected  against  any  such  claim.  The  deed 
must  be  looked  at  in  the  light  of  a  family  arrangement,  and  the  decision  of 
Lord  Lyndhurst  in  FnUer  v.  Mailland  applied.  The  claim  must  therefwc  be 
allowed  as  entered  in  the  terms  of  the  covenant,  the  claimant  to  add  his  costs 
to  the  claim ;  the  costs  of  the  other  parties  to  be  costs  in  the  cause. 


Order  accordingly. 
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May  2,  1866. 
OLDING  V.  WILD. 
U  L.  T.  402. 
Salmon  Fishery  Acts — Fixed  engine — Net. 

Fish  and  Fisheries. — A  net  was  secured  at  one  end  to  a  pole  temporarily 
fixed  to  the  soil  on  the  margin  of  the  channels  of  a  tidal  river,  one-half  of  the  net 
being  stretched  across  the  channel  at  low  water  from  a  boat  anchored  to  a 
buoy.  The  fisherman  in  the  boat  waited  fcw  opportunity^  then  let  out  the  resi 
of  the  net,  and  rowed  round  to  the  pole,  thus  sweeping  the  river: — Held  to  be  a 
fixed  engine  with  24  <ft  25  Vict.  c.  109,  «.  11,  and  28  <ft  29  Vict.  c.  121,  s.  39. 

A  claim  to  fish  in  that  way  by  immemorial  usage  was  held  to  be  bad. 

Case  stated  under  20  &  21  Vict.  c.  43. 

At  a  petty  sessions  for  the  county  of  Southampton,  at  Lyndhurst,  on  the 
9th  August,  1865,  an  information  of  Charles  Wild  was  heard  against  Charles 
Olding,  under  the  Uth  section  of  the  Salmon  Fishery  Act,  1861,  charging  that 
he  the  said  C.  Olding,  on  the  25th  July,  1865,  in  a  certain  tidal  water  adjacent 
to  the  parish  of  Eling  in  the  coxmty  of  Southampton,  and  within  the  said 
county,  unlawfully  did  place  and  use  a  certain  fixed  engine,  to  wit,  a  net 
temporarily  placed  to  the  soil  there,  for  catching  salmon  in  such  tidal  water 
there,  and  of  which  net  he  the  said  0.  Olding  was  then  and  there  the  owner, 
contrary  to  the  form  of  the  statute,  &c. 

From  the  evidence  of  C.  Wild  it  appeared  that  he  was  employed  by  a  local 
society  for  preservation  of  salmon  to  prevent  illegal  fishing  in  the  lower  part 
of  the  river  Test,  an  estuary  of  the  sea  there. 

That  on  the  2nd  July  he  saw  the  appellant  in  a  boat  with  two  buoys,  at 
Horsehead,  between  the  Bedbridge  and  Eling  channels.  It  was  mcmiing,  and 
the  half-tide  was  in  about  an  hour's  flood.  That  appellant  drove  in  a  stake 
about  the  size  of  a  fold  shore  on  the  mudland  on  the  western  side  of  the  river. 
The  stake  was  about  14ft.  or  15ft.  long,  and  pointed  with  iron  at  the  bottom. 
There  was  a  rope  fixed  to  the  net  and  then  made  fast  to  the  stake.  The  net 
was  then  in  the  boat.  They  had  an  anchor  with  a  rope,  and  a  buoy  on  to  it 
about  the  middle  of  the  channel.  They  rowed  from  the  stake  to  the  buoy  and 
picked  it  up,  tailing  out  the  net  at  the  same  time.  The  net  had  corks  at  the 
top  and  lead  at  the  bottom  to  sink  it.  They  held  on  to  the  buoy  about  twenty 
minutes,  after  which  they  rowed  the  boat  round  (tailing  out  the  remainder  ai 
the  net)  to  the  stake,  and  then  hauled  the  stake  up  and  then  the  net,  catching 
about  half  a  dozen  salmon.  On  the  part  of  the  appellant  it  was  admitted  that 
he  was  the  owner  of  the  net. 

For  the  defence  it  was  contended  that  a  net  used  as  above  described  is  not 
a  fixed  engine  within  the  meaning  of  the  11th  section  of  the  Salmon  Fishery 
Act,  1861,  explained  by  the  39th  section  of  28  &  29  Vict.  c.  121,  and  that 
admitting  it  to  be  such  it  came  within  the  proviso  that  "  this  section  should  not 
affect  any  ancient  right  or  mode  of  fishing  as  lawfully  exercised  at  the  time  of 
the  passing  of  this  Act  by  any  person  by  virtue  of  any  grant  or  charter  or 
immemorial  usage;"  and  that  the  appellant  and  others  had  fished  in  the  same 
way  from  time  immemorial.  To  prove  which  as  an  established  custom  two 
witnesses  were  called,  one  of  whom,  Henry  Payne,  stated  that  he  was  about 
sixty-five  years  of  age,  and  had  been  a  fisherman  all  his  life;  he  had  fished  the 
Eling  river  for  quite  fifty-five  years.  When  they  went  fishing  they  stuck  a 
pole  into  the  mud,  and  went  round  with  the  net.  They  remained  there  until 
tiiey  saw  the  fish  jump ;  they  then  shoot  out  the  remainder  of  the  net  and  fixed 
it  to  another  pole  to  which  they  fastened  the  boat,  and  then  hauled  the  net 


Digitized  by  Google 


3372 


OLDINO  V.  WILD. 


into  the  boat.  These  stakes  were  not  p^manently  fixed.  The;  could  not  fish  in 
any  other  way  in  any  river.  One  of  the  poles,  the  one  that  remained,  was  the  one 
they  made  the  boat  fast  to.  The  pole  was  taken  up  at  every  haul.  He  had 
fished  like  this  with  his  father  and  grandfather  in  Eling  channel  as  one  of  the 
public.  It  was  not  possible  to  fish  for  salmon  in  any  other  way.  He  had  heard 
xrum  his  father  and  grandfather  that  they  had  fished  in  this  way  all  their  lives. 
John  Lebbem  said  he  was  sixty-one  years  of  age,  and  had  fished  from  a  child; 
he  had  been  accustomed  to  fish  in  the  Eling  channel.  They  stuck  down  a  stake 
temporarily  with  a  net  on  to  it,  and  then  rowed  round  to  the  stake  again. 
Sometimes  they  used  an  anchor  when  they  wanted  to  lay  to.  He  had  fished 
in  this  way  for  more  than  fifty  years,  and  had  heard  his  uncle  say  he  hsA  fished 
there  before  for  years. 

The  justices  considered  that  a  net  thus  secured  was  a  fixed  engine  within  the 
meaning  of  the  11th  section  of  the  Salmon  Fishery  Act,  and  that  this  was  not 
an  ancient  right  or  mode  of  fishing  lawfully  exercised  at  the  time  of  the  passing 
of  the  Act  by  virtue^  of  any  grant  or  charter,  or  immemorial  usf^e,  and  there- 
upon convicted  the  a'ppellant,  imposing  the  penalty  of  51.  and  costs. 

The  following  questions  were  submitted  to  this  court: — 

First,  whether  a  net  secured  at  one  end  to  a  pole,  such  as  described, 
temporarily  fixed  to  the  soil  on  the  margin  of  the  channels  of  a  river,  and  of 
which  about  one-half  was  stretched  across  the  channel  at  low  water  from  « 
boat  made  fast  to  a  buoy  attached  to  an  anchor,  and  in  which  the  fisherman 
waited  for  a  considerable  time,  and  then  let  out  the  remainder  of  the  net,  and 
rowed  round  to  the  said  pole,  thus  taking  a  sweep  of  the  river,  as  above 
described,  is  a  fixed  engine  within  the  meaning  of  the  4th  and  11th  sections  ci 
the  Salmon  Fishery  Act,  1861. 

Secondly,  whether,  assuming  a  net  so  placed  to  be  an  engme  within  the 
meaning  of  the  statute,  the  appelhint  is  entitled,  as  one  of  the  public,  to  fish  for 
salmon  with  such  engine  as  an  ancient  right  lawfully  exercised  by  virtue  of  an 
immemorial  usage. 

Melliah,  Q.C.  (Bullar  with  him),  for  the  respondents. — ^Tbis  was  a  fixed 
engine  within  the  meaning  of  the  stetutes.  The  24  &  26  Vict.  c.  100,  s.  U, 
enacts  that,  ' '  a  net  that  is  secured  by  anchors  or  otherwise  temporarily  fixed  to 

the  soil,  shall  be  deemed  to  be  a  fixed  engine;"  and  then  the  Amendment  Act, 
28  &  29  Vict.  c.  121,  s.  89,  provides  tliat  a  fixed  engine  shall  include  any  net  or 
other  implement  for  taking  fish  fixed  to  the  soil  or  made  stationary  in  any  other 
way.  If  there  was  any  doubt  about  this  net  being  a  fixed  engine  within  the 
24  &  25  Vict.,  that  is  removed  by  the  28  &  29  Vict.  As  to  the  second  point,  a 
similar  claim  was  set  up  m  Bevins  v.  Bird  (12  L.  T.  (n.s.)  306),  but  was  held 
not  to  be  legal. 

Coleridge,  Q.C,  for  the  appellant. — In  Tkomaa  v.  Jones  (11  L.  T.  (n.s.) 
450;  5  B.  &  S.),  the  net  was  used  in  a  way  somewhat  like  this,  and  fixed  hj 
a  stone,  and  the  court  was  of  opinion  that  the  justices  ought  not  to  have  found 
it  to  be  a  fixed  engine.  [Blackburn,  J. — ^That  was  before  the  28  &  29  Vict. 
Probably  the  Legislature  had  heard  of  that  case  and  put  in  an  amended  inter- 
pretation of  what  was  intended  by  "  fixed  engine  "  to  meet  it,  "  made 
stationary  in  any  other  way."]  As  to  the  second  point,  Bevins  v.  Bird  must 
be  conceded  to  be  an  answer. 

By  the  Court. — This  is  a  very  clear  case  on  both  points. 

Conviction  afftrmed. 
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May  10.  1866. 
DRAKEFORD  v,  PIERCY. 
14  L.  T.  403;7B.  &S.  616. 
Principal  and  agent — Payment  to  agent. 

Principal  and  Agent. — Plea  to  an  action  hy  the  principal  for  goods  «oW» 
thai  they  were  sold  by  D.  as  apparent  principal,  and  bought  by  defendant  from 
him  as  suck,  and  on  D.'a  own  account  and  without  notice  that  he  was  agent 
merely,  and  that  defendant  paid  D.  before  notice  that  he  was  agent: — Held, 
a  bad  plea. 

Declaration :  For  goods  sold  and  delivered,  and  upon  an  account  stated. 

Plea  :  That  the  goods  were  sold  and  delivered  by  one  Davies,  and  that  Davies 
sold  as  an  apparent  principal;  and  that  defendant  bought  from  Davies  as  the 
vendor  on  his  own  account,  and  had  no  notice  that  he  was  the  plaintiff's  agent 
only,  and  that  vnthout  notice  that  he  was  any  other  than  the  principal,  the 
defendant  paid  the  price  to  him  before  he  knew  that  plaintiff  was  owner  of 
the  goods,  or  that  Davies  was  his  agent  in  the  sale. 

Demurrer  to  the  plea. 

C.  Russell,  in  support  of  the  demmrer. — This  plea  assumes  that  an  agent 
to  sell  is  necessarily  authorised  to  receive  payment.  That  is  not  so :  Mynn  v. 
Jolliffe  (1  Moo.  &  B.  326).  Payment  to  an  authorised  agent  is  provable  under 
the  general  plea  of  payment,  and  the  defendant  has  also  put  that  plea  on  the 
record.  The  plea  does  not  aver  that  Davies  had  possession  of  the  goods,  or  that 
he  had  authority  to  sell  in  his  own  name,  or  had  any  real  or  apparent  authority 
to  sell  as  principal : 

Russ.  on  Factors,  52,  71,  75.    Story  on  Agency,  sect.  58. 

Hindmarch,  Q.C.  (Crompton  with  him),  in  support  of  the  plea. — The 
defendant  knew  no  one  but  Davies  in  the  transaction;  he  bought  of  him  and 
paid  him :  that  is  the  substance  of  the  plea,  which  it  is  submitted  is  primd  facie 
a  good  defence.  In  the  absence  of  anything  to  the  contrary,  which,  if  it  exists, 
may  be  replied,  Davies  had  authority  to  receive  payment : 

Capel  V.  Thornton,  2  Car.  &  P.  852.  Coates  v.  Lewea,  1  Camp.  444. 
George  v.  Clogett,  7  T.  R.  359  (n.). 

[Shee,  J.  referred  to  Ramanotii  v.  Bovmng,  20  L.  J.  SO,  CP.] 

Blackburn,  J. — This  plea  since  the  Common  Law  of  Principal  and  Agent 

aboliahing  special  demurrers,  and  before  which  the  plea  would  have  been  bad  as 
amounting  to  never  indebted,  falls  short  of  being  good  for  omitting  an  important 
element  that  Davies  was  allowed  to  hold  himself  out  as  apparent  principal,  and 
authorised  to  receive  payment.  The  law  is  correctly  stated  in  Baring  v.  Carrie 
by  Bayley,  J. :  "A  proprietor  generally  speaking  is  entitled  to  receive  the  price 
of  his  own  goods,  unless  by  improper  conduct  on  his  part  he  has  enabled  some 
other  person  to  appear  as  proprietor  of  the  goods,  and  by  that  means  to  impose 
on  a  third  person  without  any  fault  on  the  part  of  that  person.  Hiat  is  the  true 
meaning  of  the  rule  laid  down  in  Horn  v.  Nichols.  There  arise  then  three 
questions :  first,  did  the  plaintiffs  enable  Coles  and  Co.  to  appear  as  proprietors 
of  the  goods,  and  to  practise  a  fraud  upon  the  defendants?  secondly,  did  Coles 
and  Co.  actually  practise  a  fraud?  and  thirdly,  did  the  defendants  use  due  care 
and  diligence  to  avoid  such  fraud?"  Now,  taking  that  to  be  the  law,  this  plea 
fails  to  show  any  improper  conduct  on  the  part  of  the  plaintiff,  and  carefully 
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avoids  any  statement  of  that  kind,  or  that  Davies  was  authorised  to  receive 
payment.  Holroyd,  J.,  in  Baring  v.  Conie,  points  out  l^e  difference  between 
a  factor  and  a  br<^er.    "  A  factor,"  he  says,  "  who  has  the  possession  of  goods 

diSers  materially  from  a  broker.  The  former  is  a  person  to  whom  goods  are 
sent  or  consigned,  and  he  has  not  only  the  possession,  but  in  consequence  of  ite 
being  usual  to  advance  money  upon  them  has  also  a  special  property  in  tfaem, 
and  a  general  lieu  upon  them.  When,  therefore,  he  sells  in  his  own  name  it  is 
within  the  scope  of  his  authority,  and  it  may  be  right  therefore  that  the  principal 
should  be  bound  by  the  consequences  of  such  sale :  amongst  which  the  right  of 
setting  off  a  debt  due  from  the  factor  is  one.  But  the  case  of  a  bndcer  is 
different;  he  has  not  possession  of  the  goods,  and  so  the  vendee  cannot  be 
deceived  by  that  circumstance,  and  besides,  the  employing  of  a  person  to  sell 
the  goods  as  a  broker  does  not  authorise  him  to  sell  in  his  own  name.  If,  there- 
fore, he  sells  in  his  own  name,  he  acts  beyond  the  scope  of  his  authority,  and 
his  principal  is  not  bound."  This  plea  avoids  alleging  anything  to  show  that 
Davies  was  clothed  with  any  real  or  apparent  authority  to  sell  in  his  own  name. 
From  the  mere  employment  of  an  agent  to  sell  no  such  authority  arises,  and 
if  the  agent  so  acts  as  to  lead  the  vendee  to  believe  that  he  is  the  true  owner, 
and  so  to  deal  with  him  as  a  proposition  of  law,  the  vendee  is  not  discharged 
from  liability  to  the  principal.  These  are  all  steps  towards  showing  that  the 
agent  was  clothed  with  authority  to  appear  as  principal,  but  steps  only. 

Shee,  J. — The  plea  is  framed  on  the  general  and  imqualified  proposition 
that  an  agent  authorised  to  sell  is  under  all  circumstances  authorised  to  receive 
payment.  There  is  nothing  to  qualify  that  proposition  in  the  plea.  In  Mynn 
V.  JolUffe,  Littledale,  J.  laid  down  the  contrary  proposition.  No  doubt  there 
may  be  cases  in  which  an  agent  employed  to  sell  may  be  authorised  to  receive 
payment,  but  there  is  nothing  in  the  plea  to  suggest  that  Davies  stood  in  that 
relation  to  his  principal,  or  that  he  was  in  the  position  of  a  factor,  or  that  he  was 
clothed  with  the  authority  that  a  factor  has  to  receive  payment. 

Lush,  J. — The  facts  in  the  plea  may  be  evidence  in  support  of  a  primd 
facie  case,  under  the  plea  of  payment,  but  this  plea  states  as  a  proposition  of  law 
that  an  agent  authorised  to  sell  has,  as  a  necessary  legal  consequence,  authority 
to  receive  payment.  That  is  an  untenable  proposition.  The  plea  does  not 
show  that  Davies  was  clothed  with  any  apparent  authority  to  sell  as  principal, 
nor  does  it  state  any  facts  by  which  the  plaintiff  is  estopped  from  suing  for  the 
price  of  the  goods. 

Judgment  for  the  plaintiff. 


[IN  THE  queen's  BENCH.] 

May  10,  1866. 
CHICHESTEE  AND  WIFE  tJ.  COBB. 
14  L.  T.  438. 

Agreement — Coneideration — Signing  a  contract  with  initials — Statute  of 
Frauds. 

Contract. — A  declaration  alleged  that  C.  and  W.  had  agreed  to  marry,  and 
in  consideration  thereof  the  defendant  wrote  and  sent  to  W.  a  letter  (setting  it 
out  veTbatim):  "  So  soon  as  cdl  pecuniary  and  necessary  arrangements  are  miudt 
to  oonstitute  a  legal  marriage,  as  proposed,  I  will  be  prepared  to  pay  over  for  your 
behoof  SOOl."   The  letter  was  signed  with  the  defendant's  inituds  only,  "  E.  C." 
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The  declaTation  then  alleged  that  cHl  the  arrangemente  were  made,  and  that  C. 
married  W.,  and  then  came  the  general  averment  that  aU  thinga  had  happened, 
Ac.,  to  entitle  the  plaintiffs  to  a  performance  of  the  promite: — Held^  that  the 
declaration  ehotoed  an  abaolute  promiae  by  defendant,  and  a  good  oonBideraiion 

for  it. 

Semble^  that  a  signature  by  initials  to  a  contract  or  memorandum  is 
sufficient  within  sect.  4  of  the  Statute  of  Frauds. 

ThiB  was  an  action  for  breach  of  contract,  and  the  declaration  stated  that 
the  plaintiff  O.  A.  H.  Chichester  and  the  plaintiff  Mary  Ann  Williams  had 
agreed  to  marry  one  another,  and  thereupon,  upon  the  treaty  for  the  said 
luarriage,  and  in  consideration  thereof,  the  defendant  wrote  and  sent  to  the 
plaintiff  M.  A.  Williams  a  letter  in  the  words  and  figures  following,  that  is  to  say : 

"  Kensington,  2l8t  July,  1865. 
"  My  dear  M.  A. — So  soon  as  all  pecuniary  and  other  necessary  arrange- 
ments are  made  to  constitute  an  unquestionable  legal  marriage  as  proposed,  I 
will  be  prepared  to  pay  over  for  your  behoof  3001. ,  and  concur  in  every  practicable 
measure  by  which  an  equitable  share,  or  its  equivalent,  in  the  settled  property 
can  be  assured  to  you.  I  shall  expect  to  see  Edward  here  this  evening,  as 
requested  in  my  note  to  him  of  last  evening. — ^Tours  ever  affectionately, 

"E.  C." 

And  afterwards,  and  before  the  suit,  all  pecimiary  and  other  necessary  arrange- 
ments to  constitute  an  unquestionable  legal  marriage  were  made,  and  the 
plaintiff  G.  A.  H.  Chichester  married  the  plaintiff  M.  A.  Williams :  and  all 
ccmditions  were  fulfilled,  and  all  things  happened,  and  all  times  elapsed  neoeasaiy 
to  entitle  the  plaintiffs  to  a  performance  by  the  defendant  of  his  said  promise, 
yet  the  defendant  has  not  paid  over  the  said  sum  of  SOOI.,  or  any  part  thereof, 
and  the  same  still  remains  due  and  unpaid. 
Demurrer  to  the  declaration. 

Lush  in  support  of  the  d^urrer.— The  declaration  does  not  aver  an  agree- 
ment, nor  aUege  an  absolute  promise  by  the  defendant  to  pay  the  money.  The 
declaration,  for  want  of  necessary  averments,  is  too  imcertain,  and  has  no  legal 
meaning.  [Blackburn,  J. — think  it  sets  out  a  contract  to  pay  300!.  in 
consideration  of  the  plaintiff's  marrying.  The  meaning  is,  "As  soon  as  you  are 
actually  married  I  will  pay  300i."]  It  is  impossible  to  say  who  M.  A.  is,  and 
who  £.  C.  is,  on  the  face  of  the  declaration.  Although  defendant  sent  the  letter, 
E.  C.  may  be  a  different  person.  Secondly,  assuming  the  declaration  to  shew  a 
[ffomise,  the  signature  by  initials  is  not  sufficient  to  bind  the  defendant  under 
the  Statute  of  Frauds — 

Jacobs  V.  Kirk,  2  M.  &  E.  221, 

M.  Lloyd  was  not  called  upon  to  argue. 

Blackburn,  J. — ^A  perfectly  sufficient  contract,  founded  on  sufficient  con- 
sideration, appears  on  the  face  of  the  declaration.  First,  the  defendant  writes  to 
Mary  Ann,  who  may  be  proved  to  be  the  plaintiff,  that,  so  soon  as  she  shall  have 
completed  an  unquestionable  legal  marriage,  he  would  pay  over  300L  for  her 
benefit.  As  to  the  point  about  the  initials,  I  think  they  constitute  a  sufficient 
signing  of  the  contract  or  memorandum  to  satisfy  the  Statute  of  Frauds.  That 
point,  however,  does  not  arise  upon  the  demmrrer. 

Shee,  J. — I  am  of  the  same  opinion.  There  is  sufficient  on  the  face  of  the 
declaration  to  shew  an  absolute  engagement  by  the  defendant  to  the  plaintiff  to 
pay  this  money  for  her  benefit  on  the  perfecting  of  an  unquestionable  marriage. 

Judgment  for  the  plaintiff. 
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[in  THE  COMMON  PLBA8.] 

May  1. 1866. 


ROBINSON  V.  WRAY. 


14  L.  T.  484;  L.  R.  1  CP.  490. 


Incloaure  Act — Cattlegatea — Right  to  soil  and  shooting — 61  Geo.  III. 

Common. — In  the  year  1811,  at  the  time  of  the  passing  of  the  Inclosure  Act, 
61  Geo.  III.,  the  lord  of  the  manor  of  Thoralby  in  the  North  Riding  of  Yorhshire 
had  the  ownership  of  the  soil  and  the  exclusive  right,  by  himself  and  hie  licencees, 
of  shooting  game  over  certain  wastes  called  Wassett  Fell  and  Bishopdale  Edge. 
In  that  year  the  51  Oeo.  III.  was  passed,  being  "An  Act  for  dividing  and  inclosing 
lands  in  the  manor  of  Thoralby  and  Aisgarth,  in  the  North  Riding/'  de., 
appointing  commissioners  for  carrying  out  the  purposes  of  the  Act. 

On  the  19th  June,  1816,  they  by  their  award  set  out  the  said  moor,  and 
ordered  the  same  to  be  a  stinted  pasture.  To  the  lord  of  the  manor  of  Thoralby 
they  awarded  a  certain  proportion  of  sheepgates,  and  to  W.  R.  Wray  and  other 
proprietors  so  many  sheepgates  "  together  with  the  ground  and  soil  of  the  same 
in  proportion  to  the  sheepgates ;"  and  they  declared  such  allotments  of  cattle- 
gatea to  be  in  compensation  and  in  bar  of  all  rights,  interests,  £c.,  Ac,  whatso- 
ever existing  at  the  time  of  the  Act  (except  mines,  which  were  reserved  to  the 
lord).  The  said  moor  had  not  been  further  divided  into  separate  allotments,  as 
provided  by  the  Act.  The  defendant,  aa  heir-at-law  of  the  said  W.  R.  Wray, 
claiming  the  said  sheepgates  so  awarded  as  above  and  a  coneurrent  right  tvith  the 
plaintiff  and  the  other  allotteea  of  ahooting  over  the  moor,  entered  and  kdled 
game,  whereupon  the  plaintiff  aa  lord  of  the  manor  brought  treapaas: — Held, 
that  UTider  the  Inolosure  Act  the  exclusive  right  to  the  aoil  was  no  longer  in  the 
lord  of  the  manor. 

Case  stated  by  consent  without  pleadings. 

This  was  an  action  brought  by  the  plaintiff  against  the  defendant  for 
trespassing  upon  certain  stinted  pastures,  called  Wassett  Fell  and  Bishopdale 

Edge,  in  pursuit  of  game. 

For  several  years  prior  to,  and  at  the  time  of,  the  passing  of  the  Inclosure 
Act  hereinafter  referred  to,  William  Purchas,  Esq.,  was  the  lord  of  the  manor  of 
Thoralby,  in  the  North  Riding  of  the  county  of  York,  and  as  such  was  owner  of 
the  soil  and  a  tract  of  common,  waste,  or  uninclosed  ground,  called  Wassett  Fdl 
and  Bishopdale  Edge,  mentioned  in  the  said  Act,  and  containing  by  estimation 
960  acres  or  thereabouts. 

As  owner  of  the  soil  of  the  said  common  or  waste  ground  he  had,  before  and 
at  the  time  of  passing  the  said  Act,  the  full  and  exclusive  exercise,  right,  and 
liberty,  by  himself,  his  deputies  and  licencees,  of  shooting  and  killing  grouse  and 
other  game  thereon. 

In  1811  an  Act  of  Parliament  (51  Geo.  III.)  was  passed,  intituled  "An  Act 
for  dividing  and  inclosing  lands  in  the  manor  of  Thoralby  and  parish  of  Aisgarth, 
in  the  North  Riding  of  the  coimty  of  York."  This  Act,  and  a  copy  of  the  award 
made  in  pursuance  thereof,  may  be  referred  to  as  part  of  this  case. 

The  Act  recites  the  existence  of  several  stinted  pastures,  and  of  the  said 
tract  of  common,  waste,  or  uninclosed  ground  called  Wassett  Fell  and  Bishop- 
dale Edge.  That  the  said  William  Purchas,  Esq.,  was,  or  claimed  to  be,  lord 
and  owner  of  the  said  manor  of  Thoralby,  and  as  such  to  be  seised  of,  and  entitled 
unto,  the  soil  and  inheritance  and  to  the  mines  and  minerals  within  and  under 
the  said  common  and  waste  ground,  and  that  the  said  William  Purchas  and 
divers  other  pereons  therein  named  respectively  owners  and  proprietors  of 
messuages  and  ancient  inclosed  lands,  and  in  respect  thereof,  or  as  appendant, 
appurtenant,  or  belonging  thereto,  they  or  their  lessees  or  tenants  were  entitled 
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to  a  right  of  common  upon  the  said  common  or  waste  ground  called  Wassett  Fell 
and  Bishopdale  Edge  at  all  times  of  the  year,  without  stint. 

The  Act  enacts  that  John  Humphries  and  William  Moreton  therein 
described  should  be  the  commisioners  for  surveying,  dividing,  setting  out, 
allotting,  and  inclosing  the  said  stinted  pastures,  common,  and  waste  ground 
amongst  the  several  persons  interested  therein. 

The  Act  enacts  that  the  said  commissioners  should  set  out,  appoint,  and 
apportion  in  cattlegates  for  the  said  William  Purchas,  one  full  eighteenth  part 
of  the  said  common  and  waste  grounds,  and  no  more,  in  recompense  and  full 
satisfaction  for  his  right  and  interest  as  lord  of  the  said  inan<n:,  exclusive  of  such 
share  thereof  as  he  was  entitled  to  in  respect  of  his  messuages,  lands,  and 
tetfements  to  which  a  right  of  common  in  the  said  common  or  waste  ground,  was 
appendant  or  appmtenant  as  aforesaid. 

The  Act,  after  reciting  that  the  whole  or  the  greatest  part  of  the  said 
common  or  waste  ground  was  of  little  value,  consisting  chiefly  of  peat  earth  and 
ling,  and  would  not,  at  present,  pay  the  expense  of  being  subdivided  into  allot- 
ments, and  the  owners  of  messuages,  lands,  and  tenements  within  the  said 
manor  interested  therein  were  desirous  that  the  said  common  or  waste  ground 
should  only  be  ring-fenced,  and  held  and  occupied  as  a  common  stinted  pasture, 
further  enacts  that  the  said  commissioners  should,  and  they  were  thereby 
required  to  set  out  the  said  common  or  waste  ground  called  Wassett  Fell  aiid 
Bishopdale  Edge  in  one  allotment  or  inclosure,  and  ascertain,  specify,  and  set 
forth  in  their  award  the  proportional  value  of  the  same  for  regulating  the  stint 
thereof,  and  the  number  of  cattlegates  which  the  said  common  or  waste  ground 
should  be  capable  of  agisting  or  depastiuring,  and  the  respective  cattlegates,  or 
shares  of  cattlegates,  to  which  all  and  every  the  owners  of  messuages  and  lands 
within  the  said  manor  interested  therein  should  be  entitled  to  in  respect  of  such 
messuages  and  lands,  and  that  the  cattlegates  and  shares  of  cattlegates  to  be 
appointed  and  set  out  as  aforesaid,  should  be  estimated,  allotted,  and 
apportioned  by  the  said  commissioners  to  and  amongst  the  said  owners  of 
messuages  and  lands  in  the  proportions  they  were  respectively  rated  to  the 
land-tax  for  the  township  of  Newbiggen  and  Bishopdale  within  the  said  manor 
for  the  year  1803. 

And  that  the  said  commissioners  should  likewise  order  and  direct  that 
the  said  common  or  waste  ground,  as  soon  as  conveniently  might  be  after  the 
passing  of  the  Act,  should  be  indosed  with  a  strong  wall  or  sufiicient  fence, 
and  should  direct  and  award  the  said  wall  or  fence  to  be  kept  in  repair  at  the  costs 

and  charges  of  the  persons  entitled  to  cattlegates  therein  in  proportion  to  the 
number  of  gates  allotted  or  awarded  to  each  of  them,  and  that  the  same  might 
be  staff  herded  until  such  fence  and  the  inclosure  thereof  could  be  made. 

The  Act  further  enacts  that  it  should  be  lawful  for  the  several  owners  for 
the  time  being  of  the  common  or  waste  ground  thereby  directed  to  be  set  out 
as  a  stinted  pasture,  or  of  cattlegates  thereon,  or  the  greater  part  in  value  of 
such  proprietors  (such  value  to  be  ascertained  by  the  number  of  such  cattle- 
gates), from  time  to  time  after  the  execution  of  the  said  commissioners'  award,, 
by  writing  under  their  hands,  to  make  rules  and  regulations  as  to  the  stocking- 
the  said  common  or  waste  ground  with  cattle,  sheep,  horses,  and  other  stock. 

Power  is  given  by  the  said  Act  to  the  commissioners,  on  the  request  in 
writing  of  tenants  for  life,  Ac,  to  sell  part  of  their  respective  allotments  or 
cattlegates  on  the  said  common  or  waste  ground  in  respect  of  such  messuages, 
lands,  and  tenements,  to  pay  the  expenses  of  the  Act  and  other  expenses. 

And  further,  that  it  shall  and  may  be  lawful  to  and  for  the  several 
proprietfHS  or  persons  entitled  to  the  greatest  part  of  the  cattlegates  upon  the 
said  common  or  waste  ground,  when  inclosed  as  aforesaid  and  converted  into 
a  stinted  pasture,  by  and  with  consent  of  the  lord  of  the  manor  of  Thoralby 
for  the  time  being  under  his  hand,  from  time  to  time,  and  at  any  time  after 
the  execution  of  the  said  award,  by  writing  under  their  hands  to  elect  and 
appoint  one  or  more  commissioner  or  commissioners  to  set  out  and  divide  the 
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same  into  allotments  to  and  amongst  the  proprietors  of  the  said  common  or 
waste  ground,  in  proportion  to  their  respective  rights  and  interest  therein, 
which  commissioner  or  commissioners  so  to  be  elected  and  appointed  shall, 
and  they  are  thereby  fully  invested  in  every  respect  with  all  requisite  powers 
and  authorities  for  the  purpose  of  effecting  such  future  division  as  the  com- 
missioners thereby  appointed  are  invested  with,  and  in  the  meantime  to  make 
such  rules  and  orders  for  regulating  and  occupying  the  said  stinted  pasture  as 
are  thereinbefore  in  that  behalf  particularly  mentioned. 

And  also  that  nothing  in  the  Act  contained  should  be  construed  to  defeat, 
lessen  or  prejudice  the  right  or  interest  of  the  said  W.  Purchas  of,  in,  and  to  all 
seigniories  or  royalties,  mines  and  minerals,  incident  and  belonging  thereto,  or 
in  or  under  the  said  common  or  waste  ground  by  the  Act  directed  to  be  allotted, 
divided,  and  inclosed,  but  that  he,  she,  or  they  should  and  mifht  severally  hold 
and  enjoy,  search  for,  and  work  all  such  mines,  minerslSf  and  other  r^fats  and 
privileges  in  the  said  common  or  waste  ground  (except  the  right  to  the  soil 
thereof,  for  which  a  compensation  was  thereinbefore  directed  to  be  made),  in  as 
full,  ample,  and  beneficial  a  manner  as  if  the  Act  had  not  been  made,  making, 
nevertheless,  reasonable  satisfaction  to  the  person  or  persons,  owner  or  owners, 
or  occupier  or  occupiers,  of  any  allotment  or  allotments,  for  any  damage  which 
should  or  might  be  done  or  occasioned  to  their  grounds  or  cattle  by  working  such 
mines  and  minerals. 

The  Act  also  saves  to  his  then  King's  most  excellent  Majesty,  his  heirs  and 
successors,  and  to  all  other  persons,  bodies  politic,  corporate,  and  collegiate,  his, 
her,  and  their  respective  heirs,  successors,  executors,  and  administrators  (except 
the  several  persons  to  whom  any  allotment  or  allotments,  or  other  compensation, 
should  be  made  by  virtue  of  the  Act,  and  except  such  other  rights  as  the  intents 
and  purposes  of  the  Act  should  require  to  be  barred,  destroyed,  or  extinguished), 
all  such  estates,  rights,  titles,  interests,  claims,  and  demands  of,  in,  and  to  the 
said  stinted  pasture,-  common  and  waste  ground  thereby  directed  to  be  divided, 
allotted,  and  inclosed  as  they  had  enjoyed  before  the  passing  of  the  Act,  or  oouU 
or  might  have  had  and  enjoyed  in  case  the  Act  had  not  been  made. 

An  award  was  made  and  published  by  the  said  commissioners  on  19th  June, 
1616,  in  pursuance  of  the  said  Act. 

The  said  commissioners,  in  obedience  to  the  said  Act,  by  their  said  award, 
set  out  the  said  manor  or  common  called  Wassett  Fell  or  Bishopdale  Edge  in 
one  allotment  or  inclosure,  and  they  declared  that  the  same  in  their  judgment 
was  capable  of  agisting  or  depasturing  850  full-grown  sheep.  But,  at  the  request 
of  the  owners  or  proprietors  interested  therein,  they  had  ascertained  how  many 
Sheep  the  Wassett  Fell  part  thereof  would  agist  (which  belonged  to  the  New- 
biggen  proprietors),  and  how  many  sheep  the  Bishopdale  Edge  part  should 
agist  (which  belonged  to  the  Bishopdale  proprietors),  and  they  found  that  the 
part  thereof  called  Wassett  Fell  belonging  to  the  Newbiggen  proprietors  as 
aforesaid  would  agist  or  depasture  500  sheep,  and  the  Bishopdale  Edge  part 
thereof  belonging  to  the  Bishopdale  proprietors  would  agist  or  depasture  350 
sheep,  making  in  the  whole  850  gates,  and  at  such  request  as  aforesaid  they  had 
allotted  the  same  separately  to  the  respective  proprietors  thereof.  And  the  said 
commissioners  did  order  and  award  that  the  said  moor  or  common  should  from 
thenceforth  for  ever  be  and  remain  a  stinted  pasture  and  not  lay  open  as 
common  (subject,  nevertheless,  to  the  provisions  relative  to  the  future  division 
thereof  contained  in  the  said  Act),  and  did  set  out,  appoint,  and  award  the  same 
in  manner  following ;  that  is  to  say,  first,  with  respect  to  that  part  thereof  called 
Wassett  Fell  belonging  to  the  township  of  Newbiggen,  the  said  commissioners 
did  set  out  and  appoint  to  and  for  W.  Purchas,  Esq.,  his  heirs  and  assigns  for 
ever,  as  and  for  his  eighteenth  part  or  share  of  the  said  moor  or  common  as  lord 
of  ^e  manor  of  Thoralby,  twenty-seven  sbeepgates,  or  grazing  and  herbage  for 
twenty-seven  full-grown  ^eep,  and  also  eight-tenths  of  another  such  sheepgate 
in  and  throughout  the  said  moor  called  Wassett  Fell,  together  with  the  ground 
and  soil  of  the  same  in  proportion  to  the  said  sheepgates. 
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And  the  said  commissioners  did  also  thereby  further  set  out,  appoint,  and 
award  unto  and  for  the  said  W.  Purchas,  his  heirs  and  assigns  for  ever,  in  respect 
of  his  messuages  and  lands  in  the  township  of  Newbiggen  aforesaid,  thirty-three 
sheepgates,  or  grazing  and  herbage  for  thirty-three  full-grown  sheep,  and  also 
one-tenth  of  another  sheepgate  in  and  throughout  the  last-mentioned  moor, 
together  with  the  ground  and  soil  of  the  same  in  proportion  to  the  said 
sheep- gates. 

And  the  said  commissioners  by  their  said  award  did  thereby  appoint,  set 
out,  and  award  unto  and  for  William  Bobinson  Wray,  his  heirs  and  assigns,  for 
and  in  respect  of  his  messuages  and  lands  in  the  township  of  Newbiggen  afora- 
said,  fourteen  sheepgates,  or  grazing  and  herbage  for  fourteen  full-grown  sheep, 
and  also  two-tenth  parts  of  another  such  sheepgate  in,  upon  and  throughout  the 
said  moor,  together  with  the  ground  and  soil  of  the  same  in  proportion  to  such 
sheepgates. 

Aid  the  said  commissioners  with  respect  to  Bishopdale  Edge  part  thereof, 
did  award  the  same  in  manner  following  (that  is  to  say) :  they  did  appoint,  set 
out,  and  award  unto  and  for  W.  Purchas,  Esq.,  his  heirs^and  assigns  for  ever, 
for  his  manorial  proportion  therein,  nineteen  sheepgates,  or  grazing  and  herbage 
for  nineteen  full-grown  sheep,  and  also  one  half  of  another  such  sheepgate, 
together  with  the  ground  and  soil  of  the  same  in  proportion  to  such  sheepgates. 

And  the  said  commissioners  did  also  appoint,  set  out,  and  award  unto  and 
for  the  said  W.  Purchas,  his  heirs  and  assigns  for  ever,  in  respect  of  his  messuages 
and  lands  in  Bishopdale  entitled  thereto,  twenty-six  sheepgates  or  grazing  and 
herbage  for  twenty-six  full-grown  sheep  in,  upon,  and  throughout  the  said  last* 
mentioned  moor,  together  with  the  ground  and  soil  of  the  same  in  proporti(Hi  to 
the  said  sheepgates. 

And  the  said  commissioners  did  thereby  set  out,  appoint,  and  award  unto 
and  for  the  said  W.  B.  Wray,  his  heirs  and  assigns  for  ever,  in  respect  of  his 
messuages  and  lands  in  Bishopdale  entitled  thereto,  twenty-five  sheepgates,  or 
grazing  and  herbage  for  twenty-five  full-grown  sheep  in,  upon,  and  throughout 
the  said  last-mentioned  moor,  together  with  the  ground  and  soil  of  the  same  in 
proportion  to  the  said  twenty-five  sheepgates. 

And  the  said  commissioners  did  by  their  said  award  order  and  declare  that 
the  several  allotments,  lands,  grounds,  and  sheepgates,  and  shares  of  sheep- 
gates thereby  assigned,  set  out,  allotted,  and  awarded  tmto  the  said  proprietors 
respectively  should  be  in  bar  of  and  full  satisfaction  and  compensation  for  their 
several  and  respective  cattlegates,  shares  of  cattlegates,  rents,  rights  of  pasture, 
rights  of  soil,  rights  of  common,  and  all  other  rights  and  interest  whatsoever 
which  they  respectively  had  or  were  entitled  to,  in  or  upon  the  said  several 
stinted  pastures  and  moor  or  common  at  the  time  of  the  passing  of  the  said  Act 
of  Parliament.  And  that  from  and  immediately  after  the  execution  of  their 
said  award,  all  rights  of  soil  and  rights  of  pasture  (except  the  right  of  the  lord 
of  the  manor  for  the  time  being  to  the  mines  and  minerals  in  and  throughout  the 
said  moor  or  common  called  Wassett  Fell  and  Bishopdale  Edge)  belonging  to  or 
claimed  by  any  person  or  persons  whomsoever,  and  upon  the  said  stinted  pastures 
moor,  and  common  thereby  directed  to  be  divided,  inclosed,  or  reduced  to  a 
stint,  and  every  part  thereof,  should  cease,  determine,  and  be  for  ever 
extinguished. 

Except  so  far  as  the  estate,  rights,  and  interests  of  the  said  W.  Purchas 
in  the  said  tract  of  common  and  waste  ground  were  affected  by  the  said  Act 
and  award,  the  said  W.  Purchas  remained  and  was,  upon  and  after  the  making 
of  the  said  award,  seised  of  and  entitled  to  the  soil  and  inheritance  of  the  said 
tract  of  common  and  waste  ground  as  at  the  time  of  the  passing  of  the  said 
Act,  and  at  the  time  of  the  committing  of  the  trespasses  complained  of,  all 
the  estate,  rights,  and  interests  of  the  said  William  Purchas  were  vested  in  the 
plaintiff. 

In  1861  the  said  W.  B.  Wray  died  a  bachelor  and  intestate,  and  thereupon 
the  said  several  sheepgates,  and  parts  of  a  sheepgate  on  Wassett  Fell  and 
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Bishopdale  Edge  respectively  so  as  aforesaid  respectively  awarded  to  the  said 
W.  B.  Wray,  and  all  the  estate,  rights,  and  interest  of  the  said  W.  B.  Wray 
in  the  same,  were  at  the  time  of  the  committing  of  tiie  trespasses  complained 
of  vested  In  the  defendant. 

Since  the  passing  of  the  said  Inclosure  Act  and  the  execution  of  the  said 
award  several  of  the  proprietors  to  whom  sheepgates  were  awarded  have  con- 
veyed them  to  purchasers,  together  with  the  ground  and  soil  thereof,  by  the 
usual  modes  of  assurance.  And  since  the  passing  of  the  same  Act  and  the 
execution  of  the  same  award,  and  down  to  the  present  time,  each  of  the  said 
proprietors  of  sheepgates  upon  Wassett  Fell  and  Bishopdale  Edge  respectively 
(including  the  lord  of  the  manor  of  Thoralby  for  the  time  being)  has  by  himself 
or  his  tenants  depastured  sheep  upon  the  same  now  stinted  pastures  respec- 
tively according  to  the  number  of  sheepgates  he  was  entitled  to  therein 
respectively. 

From  the  time  of  the  making  of  the  said  award  the  said  stinted  pastures 
called  Wasset  Fell  and  Bishopdale  Edge  have  remained  stinted  pastures  as 
directed  by  the  said  award,  and  up  to  the  present  time  have  not  been  set  out 
and  divided  into  separate  allotments  as  provided  by  the  said  Act, 

The  plaintiff  claims  the  sole  and  exclusive  right  of  shooting  and  killing 
game  upon  each  of  the  said  now  stinted  pastures. 

The  defendant,  as  the  heir-at-law  of  the  said  W.  B.  Wray,  deceased, 
claims  to  be  the  owner  of  the  several  sheepgates  and  parts  of  a  sheepgate  upon 
Wassett  Fell  and  Bishopdale  Edge  respectively  so  as  aforesaid  respectively 
awarded  to  ike  said  W.  B.  Wray,  and  of  the  ground  and  soil  of  the  same  now 
stinted  pastures  respectively  in  proportion  to  such  sheepgates  and  parts  of 
sheepgates,  and  as  such  owner  he  also  claims  a  concurrent  right  to  shoot  and 
kill  game  upon  each  of  the  same  now  stinted  pastures  along  with  the  plaintiff, 
and  the  rest  of  the  allottees  and  owners  of  sheepgates  in  the  same  pastures 
respectively. 

The  defendant  on  the  12th  August,  1664,  entered  each  of  the  said  stinted 
pastures  called  Wassett  Fell  and  Bishopdale  Edge,  and  killed  and  carried  away 

Case  in  and  upon  each  of  the  same  now  stinted  pastures,  but  without  the 
ve  of  the  plaintiff. 

The  question  for  the  opinion  of  the  court  is,  whether  the  plaintiff  is 
entitled  to  recover.  If  the  opinion  of  the  court  should  be  in  the  affirmative, 
then  judgment  is  to  be  entered  for  the  plaintiff  for  1«.  damages  and  full  costs 
of  suit.  If  in  the  negative,  then  judgment  is  to  be  entered  for  the  defendant 
with  full  costs  of  suit. 

Plaintiff's  points  for  argument: — 1.  That  at  the  time  of  the  trespasses 
complained  of,  the  stinted  pastures  called  Wassett  Fell  and  Bishopdale  Edge 
were  the  soil  and  freehold  of  the  plaintiff,  notwithstanding  the  Inclosure  Act 
and  award ;  and  that  the  plaintiff  had  sufficient  right  to,  and  possession  of,  the 
said  stinted  pastures  to  entitle  him  to  maintain  the  action  against  the  defendant 
for  such  trespass. 

Defendant's  points : — That,  on  the  true  construction  of  the  Inclosure  Act 
and  award,  the  plaintiff,  having  lost  the  exclusive  right  to  the  soil  of  the 
stinted  pasture,  has  no  longer  the  exclusive  right  of  sporting  over  it,  and  that 
such  right  is  not  reserved  to  him  by  the  reservation  in  the  Act. 

Mellish,  Q.C.  (Kemplay  with  him)  for  the  plaintiff: 
Rigg  v.  Lord  Lonsdale,  1  H.  &  N.  923. 

Maniaty,  Q.C,  {Quain  with  him)  for  the  defendant. 

Erle,  C.J. — I  think  that  in  this  case  there  is  a  clear  implication,  if  there 
are  not  express  words,  to  show  that  the  right  to  the  soil  after  the  passing  of 
this  Act  no  longer  belongs  to  the  lord  of  the  manor.   This  view  is  borne  out  by 
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looking  at  sections  9  and  10;  and  so  too  also  section  2  satisfies  me  that  the 
Legislature  intended  to  put  an  end  to  the  right  o{  the  lord  of  the  manor. 

Byl£s,  J. — I  am  of  the  same  opinion.  In  almost  all  Acts  of  this  kind,  the 
object  has  been  to  put  an  end  to  the  ownership  of  the  lords  of  the  manor,  and 
to  give  the  allottees  the  full  benefit  of  the  soil,  for  which,  according  to 
section  19,  a  compensation  is  to  be  given. 

Keating,  J. — I  am  of  the  same  opinion.  Mr.  Mellish  claims  the  land  for 
the  lord  of  the  manor.  The  Act  divides  the  soil  among  the  owners  of  t^e 
cattlegates.  The  commissioners  had  power  to  deal  with  the  soil,  and  to  give 
compensation  to  the  lord  of  the  manor;  we  ought  to  pause,  before  we  decide 
in  favour  of  the  lord,  because  owners  of  the  sheepgates  have  dealt  with  the 
soil  as  their  own  since  the  year  1816;  that  is  not  in  itself  sufBcient,  but  the 
words  of  the  Act  seem  to  be  clear,  that  it  was  the  intention  to  put  an  end  to 
the  right  of  the  lord  of  the  manor  to  tiie  soil. 

M.  Smith,  J. — am  of  the  same  opinion. 


Contract  to  load  vessels — Action  foT  breach  of — Plea,  refusal  of  plaintiff 
to  pay  for  previona  loadings — Condition  precedent — Pleading. 

Contract. — Declaration,  ihat  it  was  agreed  that  plaintiff  should  purchase 
of  defendant  30,000  tons  of  coal,  and  that  defendant  should  ship  the  same  on 
board  certain  vessels  for  a  period  of  six  months  from  Xst  August,  and  should 
load  each  vessel  within  twenty-four  hours  after  notice  ihat  the  said  vessel  was 
ready  to  be  loaded  at  the  T.  docks. 

Averment,  that  all  conditions  ivere  performed  necessary,  &c.,  yet  defend- 
ant broke  the  said  agreement  in  this,  that  he  did  not  load  a  certain  screw 
steamer  as  agreed  within  twenty-four  hours  after  the  same  was  ready;  and 
afterwards  further  broke  the  said  agreement,  and  absolutely  refused  to  perform 
the  same,  or  to  ship  any  more  goods  at  all  for  plaintiff  as  agreed. 

Plea  to  the  second  breach,  that  before  defendant  absolutely  refused  as 
alleged,  plaintiff  absolutely  refused  to  pay,  according  to  the  said  agreement, 
for  certain  coals  that  had  theretofore  been  shipped  for  and  delivered  by 
defendant  to  plaintiff,  although  requested  by  defendant  to  pay  for  the  same 
according  to  the  said  agreement,  and  although  everything  had  happened  and 
been  done  necessary  to  entitle  defendant  to  such  payment,  wherefore  defendant 
refused  to  load  until  such  payment  was  made,  as  he  lawfully  might: — Held 
on  demurrer  to  be  a  bad  plea. 

Declaration :  That  it  was  agreed  by  plaintifi  and  defendant  that  plaintiff 
should  purchase  of  defendant  certain  goods,  to  wit,  30,000  tons  of  coal,  and  that 
defendant  should  ship  the  same  on  board  of  certain  vessels  from  Ist  August, 
1865,  and  for  a  period  of  six  months  from  that  day,  and  that  defendant  shoidd 
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load  every  such  veseel  within  twenty-four  hours  after  the  aaid  vessel  was  ready 
to  be  loaded  at  the  Tyne  docks,  the  defendant  having  due  notice  thereof,  and 
that  all  conditions,  &o.,  necessary  to  entitle  the  plaintiS  to  have  the  said 
agreement  performed  by  the  defendant,  yet  defendant  broke  the  agreement 
in  this,  that  he  did  not  load  a  certain  screw  steamer,  called  the  8.  M.  Strachan, 
and  other  screw  steamers,  as  well  as  a  certain  sailing  vessel  called  the 
Columbine  as  agreed,  within  twenty-four  hours  after  the  said  sailing  vessel 
and  steamers  were  respectively  ready  to  be  loaded ;  and  afterwards  further 
broke  the  said  agreement,  and  wholly  and  absolutely  refused  to  perform  or 
carry  out  the  same  or  to  ship  any  more  goods  at  all  for  plaintiff  as  agreed, 
whereby  plaintiff,  &c.  (allegation  of  damage).    Claim  3,0001. 

Plea  6,  to  the  second  breach : 

That  before  defendant  absolutely  refused  as  therein  alleged,  plaintiff 
absolutely  refused  to  pay,  according  to  the  said  agreement,  for  certain  coals 
that  had  theretofore  been  shipped  for  and  delivered  by  defendant  to  plaintiff, 
although  requested  by  defendant  to  pay  for  the  same  according  to  the  said 
agreement,  and  although  everything  had  happened  and  been  done  necessary 
to  entitle  defendant  to  such  payment,  wherefore  defendant  refused  to  load 
until  such  payment  was  made,  as  he  lawfully  might. 

Demurrer  and  joinder  in  demurrer  to  said  plea. 

Plaintiff's  points: — 1.  That  it  does  not  appear  upon  i^e  record  that 
payment  in  full  for  the  coals  as  delivered  is  a  condition  precedent  to  the 
plaintiff's  right  to  have  the  contract  performed  by  defendant.  2.  That 
defendant  should  have  set  out  the  terms  of  the  contract  relating  to  payment 
for  the  coals  to  be  delivered  by  defendant  to  plaintiff.  3.  The  non-payment 
by  plaintiff  for  certain  coals  theretofore  delivered  by  defendant  to  plaintiff 
does  not  justify  defendant's  refusal  to  perform  the  contract  on  his  part. 

Defendant's  points: — That  it  sufficiently  appears  upon  the  pleadings  that 
the  payment  for  coal  shipped  for  and  delivered  to  plaintiff  was  a  condition 
precedent  to  plaintiff's  right  to  insist  upon  a  further  shipment,  and  that,  under 
the  circumstances  stated  in  the  plea,  the  defendant  was  justified  in  refusing 
to  ship  any  more  coal  till  the  coal  already  delivered  had  been  paid  for. 

Gates,  for  plaintiff,  in  support  of  a  demurrer  to  the  plea. — ^There  was 
nothing  to  show  that  it  went  to  the  whole  contract,  and  nothing  that  might 
not  be  compensated  in  damages.  It  did  not  appear  on  the  record  how  plaintiff 
was  to  pay  for  these  goods,  nor  that  payment  on  delivei^  of  each  Upload 
was  a  condition  precedent  to  the  performance  of  defendant's  contract.  If 
defendant  relied  on  any  breach  of  contract  by  plaintiff  as  a  justification  of  his 
own  misconduct,  he  should  have  set  it  out.  In  note  8  to  Pordage  v.  Cole 
(1  Wms.  Saimd.  320  c.)  it  was  said:  "  Where  a  covenant  goes  only  to  part 
of  the  consideration  on  both  sides,  and  a  breach  of  such  covenant  may  be 
paid  for  in  damages,  it  is  an  independent  covenant,  and  an  action  may  be 
maintained  for  a  breach  of  the  covenant  on  the  part  of  the  defendant  without 
averring  performance  in  the  declaration ;  ' '  and  the  well-known  case  of  Boon 
V.  Eyre  (1  H.  Bl.  278.  note  (a) ;  2  Black.  Bep.  1812)  was  there  referred  to. 
[Martin,  B. — The  declaration  states  the  contract  to  load  certain  vessels,  and 
then  goes  on  to  aver  a  breach  in  not  loading  a  certain  steamer ;  and  that  is 
all  right.  It  then  proceeds:  "and  defendant  afterwards  further  broke  the 
said  agreement,  and  wholly  refused  to  perform  the  same,  or  to  ship  any  more 
goods  at  all  for  plaintiff  as  agreed."  Have  you  authority  that  that  is  a  good 
breach?) 

Hochstcr  V.  Dclatour,  2  El.  &  B.  678;  22  L.  J.  455  Q.B.;  and  Xenog 
V.  The  Danube  and  Black  Sea  Railway,  dtc.  Company,  in  error,  afiOrming 
the  judgment  of  the  2  CP.,  13  C.  B.,  N.S.,  825;  81  L.  J.  284  CP.,  were 
to  that  effect.     Withers  v.  Reynolds  (2  B.  &  Ad.  882;    1  L.  J.  (h.s.) 
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30  K.B.).  was  also  in  plaiotiff's  favour.  There  was  nothing  in  the  present 
declaration  to  show  each  shipload  was  to  be  paid  for  on  delivery,  and  plaintiff 
was  clearly  within  the  judgment  of  Pattescm,  J.,  in  that  case.   He  cited  also — 

Davidson  v.  Qwynne,  1  East,  381. 

Beresford  contra,  for  defendant,  supported  the  plea  and  contended  it  was 
&  good  plea  to  the  breach  to  which  it  was  pleaded.  The  declaration  said 
nothing  about  how  l^e  goods  were  to  be  paid  for,  and  it  must,  therefore,  be 
taken  that  each  load  was  to  be  paid  for  on  delivery.  Where  a  large  quantity 
of  goods  had  to  be  delivered,  extending  over  a  long  period  of  time,  the  vendor, 
in  the  absence  of  express  agreement  to  the  contrary,  was  entitled  to  be  paid 
OQ  each  delivery,  and  that  was  the  proposition  established  by  Withers  v. 
Reynolds,  cited  contra.  The  plea  amounted  to  a  traverse  of  ready  and  willing 
to  deliver.  ' 

Martin,  B. — I  am  of  opinion  that  this  is  a  bad  plea.  It  does  not,  in 
my  opinioa,  sufficiently  state  the  circumstances,  I  can  conceive  circumstances 
existing  which  would  justify  a  man  in  refusing  to  go  on,  but  here  we  cannot 
say  what  the  contract  really  is.  I  do  not  think  it  is  within  Withers  v. 
Beynolds,  and  that  case  was  not  put  upon  payment  of  past  loads.  Our 
judgment  must  be  for  the  plaintiff. 

Brahwbll,  B. — I  am  of  the  same  opinion,  and  on  general  principle  also 
I  tiiink  this  a  bad  plea.  As  my  brother  Martin  has  said,  it  is  not  within 
Withers  v.  Reynolds.  In  my  opinion  Mr.  Beresford's  view  is  not  law.  .Now, 
I  can  see  no  inconvenience  in  not  holding  that  each  delivery  is  to  be  paid 
for  at  the  moment,  but  much  the  other  way.  It  seems  to  me  to  be  dearly 
a  bad  plea. 

PoixoCK,  C.B.,  concurred. 

Judgment  for  the  plaintiff. 


[IN  THE  COURT  OF  EXCHEQUER.] 

April  80,  1866. 

HABROLD  V.  THE  GREAT  WESTERN  RAILWAY  COMPANY. 

14  L.  T.  440. 

Principle  appUed,  Siner  v.  Qreat  Western  Railway,  [1869]  E.  R.  A.;  38 
L.  J.  Ex.  67;  L.  R.  4  Ex.  117;  20  L.  T.  114;  17  W.  R.  417  (Ex.  Ch.); 
Plant  V.  Midland  Railway,  1870,  21  L.  T.  886  (Ex.).  See,  Cockle  v.  South- 
Eastern  Railway,  [1870]  E.  R.  A.;  39  L.  J.  CP.  226;  L.  R.  5  CP.  457; 
22 L.  T.  613;  18  W.  R.  759  (CP.):  affirmed,  [1872]  E.  R.  A.;  41  L.  J.  CP. 
140;  L.  R.  7  CP.  321;  27  L.  T.  320  ;  20  W.  E.  764  (Ex.  Ch.). 

Railway  company — Train  overshooting  platform — Accident  to  passenger 
getting  out  of  carriage — Negligence — Duty  of  a  railway  company  to  fence 
the  line. 

Railway. — Upon  a  train  on  the  defendants'  line  of  railway  arriving  at 
a  station,  the  two  or  three  foremost  carriages,  in  one  of  which  plaintiff  was  a 
passenger,  overshot  the  platform  of  the  station,  and  where  the  carriages 
stopped  the  line  of  railway  is  on  an  embankment  some  height  above  a  roadway. 
The  night  was  rather  dark  and  there  was  no  light  in  the  carriage,  and  no 
ttatianary  light  on  the  platform,  nor  was  there  any  fence  on  the  top  of  the 
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embankment  between  it  and  the  roadway  beneath.  Upon  the  train  stopping, 
plaintiff,  knowing  that  the  carriage  had  overshot  the  platform  and  without 
waiting  to  see  whether  it  would  be  backed  to  the  platform,  got  out  of  the 
carriage  in  the  dark,  and  in  doing  so  missed  his  footing  and  fell  forward  over 
the  embankment  into  the  roadway  beneath;  and  in  an  action  by  him  to  recover 
damages  for  the  injury  thereby  sustained  it  was: — Held,  that  on  the  facta 
stated  the  company  were  not  guilty  of  negligence  and  were  not  liable. 

Per  Bramwell,  B. — There  is  no  duty  in  a  railway  company  to  fence  their 
line  of  railway  as  towards  passengers  or  persons  already  on  the  line.  The  duty 
in  them  to  fence  is  towards  persons  off  the  line  to  prevent  the  laiter  from 
getting  or  straying  upon  it. 

Case  on  appeal  from  the  decision  of  the  Judge  of  the  County  Court  of 
Wiltshire,  holden  at  Bradford,  before  whom  and  a  jury  tiie  cause  was  tried 
on  the  14th  October,  1865. 

The  particulars  attached  to  the  plaint  were  in  these  words : 

This  action  is  brought  to  recover  501.,  for  that  defendants,  having  charge 
of  a  certain  railway,  cafled  *'  The  Wilts,  Somerset,  and  Weymouth  Bailway," 
did  neglect  to  fence  off  the  said  line  of  railway  from  the  roadway  adjoining 
the  station  at  Limpley  Stoke,  and  to  place  proper  lights  in  and  about  the  said 
station,  and  in  consequence  of  the  defendants'  default  the  plaintiff,  whilst 
lawfully  on  the  said  railway,  fell  from  the  said  railway  into  the  said  roadw&y, 
whereby,  &c.  [allegation  of  damage] ;  and  also,  for  that  defendants,  throu^^ 
tlieir  servants,  were  guilty  of  negligence  in  not  stopping  their  train,  conveying 
plaintiff  for  hire  and  reward  in  that  behalf,  at  the  platform  of  the  Limpley 
Stoke  station  aforesaid  (the  proper  place  of  debarcation  for  passengers  arriving 
at  the  said  station),  and  in  consequence  thereof,  and  of  the  absence  of  proper 
lights  on  and  about  the  said  station,  plaintiff  fell  from  the  railway  into  the 
said  roadway  adjoining,  to  plaintiff's  damage  aforesaid. 

At  the  opening  of  the  case  defendants'  attorney  objected  to  the  particulars, 
on  the  ground  that  a  count  in  tort  was  joined  with  one  in  contract;  and 
further,  that  plaintiff  could  not  sue  defendants  on  the  contract,  because  it 
appeared  such  contract  had  been  entered  into  at  Bath,  which  is  not  within 
the  jurisdiction  of  the  said  court. 

Plaintiff's  attorney  then,  without  argument,  elected  to  proceed  on  the 
first  count,  and  the  second  count  was  struck  out. 

At  the  close  of  the  hearing,  on  reserving  judgment,  the  Judge  (with  assent 
of  defendants'  attorney)  gave  plaintiff's  attorney  leave  to  amend  in  any  way 
he  thought  fit,  who,  after  consideration,  was  content  to  leave  the  particulan 
as  they  then  stood. 

Evidence  was  gone  into  by  plaintiff  only,  and  the  facts  were  as  follows: — 
On  the  2nd  August,  18()5,  plaintiff  having  taken  a  return  ticket  at  defendant' 
station  at  Batli  from  that  city  to  Wells,  was  returning  by  defendants*  train 
from  Wells  towards  Bath.  The  train  arrived  at  the  Limpley  Stoke  station, 
which  is  several  miles  short  of  Bath,  and  is  within  the  jurisdiction  of  the 
court,  at  about  half-past  ten  p.m.  of  the  same  day.  The  night  was  rather 
dark  and  rainy.  When  the  train  arrived  at  Limpley  Stoke  the  two  or  three 
foremost  carriages  (in  one  of  which  plaintiff  and  other  persons  were  passengers) 
overshot  the  platform  of  the  station  beyond  the  platform,  and  where  tiiese 
carriages  stopped  the  railway  is  on  an  embankment  raised  some  height  above 
a  roadway  immediately  beneath  it.  From  the  outer  rail  to  the  edge  of  the 
embankment  there  is  a  space  of  four  or  five  feet,  the  further  part  of  which 
is  on  a  slope  down  to  the  top  of  a  wall.  As  soon  as  the  train  stood  still 
two  fellow-passengers  of  the  plaintiff  alighted  from  the  train  without  injury. 
Plaintiff  then  followed,  and  got  out  of  the  train.  He  knew  that  the  carriage 
was  beyond  the  platform,  and  found  that  the  darkness  was  sufficient  to 
prevent  his  seeing  the  lower  steps  of  the  carriage.     He  felt  first  for  them 
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and  then  for  the  raihx>ad  with  his  foot,  and  in  so  doing  missed  his  footing, 
stumbled,  fell  forward  over  the  embankment  into  the  roadway  beneath,  and 
sustained  severe  injury.  There  was  no  light  in  plaintiff's  carriage,  and  no 
stationary  light  on  the  plaliorm,  but  bef<u%  the  accident  plaintiff  saw  the 
station-master  coming  down  the  platform  with  a  lighted  hand-lamp. 

Upon  these  facts,  defendants'  attorney  submitted  there  should  be  a 
nonsuit  on  both  or  either  of  the  following  grounds :  first,  because  there  was 
nothing  to  show  any  obligation  on  the  company  to  fence  off  the  railway  from 
the  roadway ;  and  secondly,  because,  supposing  there  were,  plaintiff  had 
himself  contributed  by  his  own  negligence  to  the  happening  of  the  accident 
in  such  a  degree  as  upon  his  own  showing  to  exonerate  defendants  from 
liability,  even  if  they  bad  been  guilty  of  negligence. 

The  Judge  reserved  his  judgment  upon  the  question  of  nonsuit,  and 
subject  thereto  the  verdict  was  by  consent  entered  for  plaintiff.  At  the  next 
sitting  of  the  court  on  19th  December  last,  the  Judge  gave  judgment  as  follows 
(after  adverting  to  the  facts) :  * '  What  I  have  to  decide  therefore  in  the  first 
instance  is  simply  whether  upon  the  evidence  there  was  any  obligation  to  fence 
off  the  railway  from  the  roadway.  Upon  consideration  of  the  particulars, 
of  the  facts,  and  of  the  authorities,  I  am  of  opinion  that  there  was  no  such 
obligation,  and  that  plaintiff  must  therefore  be  nonsuited.  Railway  companies 
are  under  special  statutory  obligations  with  respect  to  railway  gates  placed 
across  public  roads,  accommodation  gates,  bridges  over  highways,  and  other 
accommodation  works,  which  have  nothing  to  do  with  the  present  case.  They 
are  also  undoubtedly  bound  to  keep  their  stations  safe,  and,  as  need  is, 
adequately  lighted  for  the  use  of  passengers,  but  I  am  not  aware  that  these 
precautions  and  safeguards  are  to  be  indefinitely  extended,  and  that  if  for 
instance  a  station  or  platform  on  an  embankment  is  itself  sufficiently  fenced, 
the  fence  protecting  the  platform  is  to  be  extended  beyond  it  along  the 
embankment  so  as  to  enable  passengers  to  get  out  wherever  they  please. 
There  is  nothing  in  the  present  case  to  show  that  the  company  compelled 
the  plaintiff  or  any  other  passenger  to  get  out  at  the  unsafe  point  beyond  the 
platform.  Such  being  my  view  with  respect  to  the  fencing  of  the  roadway, 
T  do  not  feel  called  upon  to  give  any  opinion  upon  the  question  of  contributory 
negligence." 

C.  F.  D.  Caillard,  Judge. 

The  question  is,  was  the  Judge  right  in  nonsuiting  the  plaintiff  under  the 
circumstances  above  mentioned? 

T.  W.  Saunders  for  plaintiff  (the  appellant). — The  question  was  whether 
there  was  any  obligation  on  the  railway  company  to  fence  off  their  line  of 
railway  from  the  roadway.  The  other  question  of  contributory  negligence  was 
not  discussed  in  the  decision  of  the  Judge  of  the  County  Court.  He  contended 
that  the  nonsuit  was  wrong,  and  that  the  defendants  ought  to  have  protected 
the  line — at  all  events,  for  some  distance  beyond  the  platform  at  either  end 
by  a  fence  between  it  and  the  roadway.  There  was  negligence  also  in  over- 
shooting the  platform,  and  not  warning  the  plaintiff  not  to  get  out  where  he 
did,  and  cautioning  him  against  the  danger  of  so  doing.  Neither  was  there  any 
light  there,  nor  was  the  train  backed  so  that  plaintiff  might  alight  on  the 
platform.  All  these  circumstances  constituted  negligence,  for  which  defend- 
ants were  liable,  and  plaintiff  was  entitled  to  recover :  Foy  v.  London, 
Brighton,  and  South  Coast  Railway  Company,  11  L.  T.  (n.s.)  606,  CP.; 
18  G.  B.,  N.S.,  225,  showed  that  it  was  a  question  for  the  jury,  and  ought 
to  have  been  left  to  them. 

T.  J.  Clarke  (with  Digby),  for  defendants,  contra,  was  not  called  upon. 

Pollock,  C.B. — I  am  of  opinion  that  our  judgment  must  be  for  the 
respondents.    The  plaintiff  at  the  trial  never  asked  that  the  case  should  go 
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to  the  jury.  Upon  the  facts  here  stated,  I  think  there  is  no  pretence  f<^ 
Baying  that  the  defendants  were  guilty  of  negligence. 

Mabtin,  B. — I  am  of  the  same  opinion.  Upon  the  train  stopping  at  the 
station  the  plaintiff  knowing  that  the  carriage  in  which  he  was  had  overshot 
the  platform,  and  without  waiting  to  see  whether  or  not  the  train  would  be 

backed  so  as  to  bring  the  carriage  back  to  the  platform,  chose  to  get  out  of 
the  carriage  in  the  dark,  and  in  ao  doing  missed  his  footing  and  fell  upon  the 
line,  which  is  at  that  spot  upon  an  embankment  raised  some  feet  above  a 
roadway  beneath,  and  falling  forward  over  the  embankment  into  the  roadway 
beneath,  received  the  injury  for  which  he  now  seeks  to  recover  damages  from 
the  defendants.  But  I  cannot  see  how,  under  these  circumstances,  the 
company  can  possibly  be  made  liable. 

Bbahwell,  B. — I  also  am  of  opinion  with  my  brother  Martin  that  the 
nonsuit  was  rightly  directed.  It  is  said  by  Mr.  Saunders  that  the  defend- 
ants ought  to  have  fenced  o£E  the  line  of  rail  beyond  the  platform  from 
the  roadway.  No  doubt  there  is  a  duty  on  a  railway  company  to  fence 
their  line,  but  that  is  a  duty  towards  persons  who  are  off  the  line  to 
prevent  them  from  straying  or  getting  upon  it.  There  is  no  duty  in  them 
to  fence  as  towards  passengers  or  persons  who  are  already  on  the  line ;  and 
where  is  to  be  the  limit  to  the  extension  of  the  fencing?  How  far  beyond 
the  platform  of  the  station  is  the  fence  to  be  continued  ?  But  tiiere  is  another 
answer  to  tiie  appellant's  complaint.  He  should  not  have  got  out,  but  have 
sat  still  until  the  carriage  he  was  in  was  drawn  up  to  the  platform,  and  if 
he  had  been  taken  on  against  his  will,  have  brought  an  action  against  the 
company  for  so  carrying  him  on  beyond  his  destination,  and  not  providing 
proper  means  for  his  getting  out  of  the  carriage  at  the  desired  station. 

Judgment  for  the  respondentt. 


[Bail  Court.] 

Lush,  J.,  May  4,  1666. 

REG.  V.  MAYOR  AND  CORPORATION  ACTING  AS  THE  LOCAL 
BOARD  OF  HEALTH  OF  HALIFAX. 

14  L.  T.  447. 
TreepasB  to  land — Damage — Lands  Clauses  Act. 

Compulsory  Purchase. — The  Court  ivill  not  issue  an  order  to  remove  an 
inquisition  to  assess  the  value  of  land  compulsorily  taken,  unless  for  error 
apparent  on  the  face  of  the  inquisition,  or  for  clear  excess  of  jurisdiction. 
Misdirection  of  the  Judge^  or  verdict  againat  evidence  by  ike  jury,  is  not 
sufficient. 

Therefore,  where,  on  an  inquisition  to  assess  the  value  of  land  taken  by 
the  defendants  under  their  compulsory  powers,  the  Court  would  not  grant  a 
certiorari  to  review  the  finding  of  the  jury,  although,  after  an  offer  of  a  certain 
sum  by  the  defendants,  they  found  that  the  plaintiff  was  entitled  to  nothing. 

T.  Jones  showed  cause  against  a  rule  obtained  by  Woolleti  calling  on 
the  defendants  to  show  cause  why  an  order  should  not  issue  to  remove  into 
this  coiurt  an  inquisition  as  to  the  value  of  some  land  taken  by  the  defendantB^ 
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acting  as  the  local  board  of  health,  on  the  ground  that  the  jury  had  found 
that  the  plaintiff  was  not  entitled  to  any  compensation,  through  their  taking 
into  account  the  improved  value  of  the  property.  The  plaintiff,  Amos  Gland, 
is  owner  of  a  plot  of  land  abuttix^  on  a  road,  and  bounded  by  a  wall.  The 
defendants,  in  the  course  of  some  improvements,  had  raised  the  road,  thereby 
diminishing  the  height  of  the  wall  on  one  aide  by  three  feet,  and  causing  it, 
as  the  plaintiff  said,  to  bulge  on  the  other,  thus  "  injurioua^  affecting  "  the 
plaintiff's  property.  There  was  a  claim;  an  offer  of  208. ;  and  then  proceedings 
were  taken  imder  the  68th  clause  of  the  Lands  Glauses  Consolidation  Act. 
The  jury  fotmd  that  the  plaintiff  was  not  entitled  to  any  compensation.  The 
plaintiff  went  on  three  grounds;  misreception  of  evidence  by  the  under-sheriff; 
misdirection;  and  that  the  verdict  was  contrary  to  evidence.  The  affidavits 
on  the  plaintiff's  side  complained,  that  though  the  plaintiff's  coxmsel  repeatedly 
objected  to  the  admission  of  evidence  as  to  the  improved  value  of  the  land 
by  reason  of  the  defendants*  operations,  the  under-sheriff  did  admit  su<di 
evidence.  But  the  defendants'  affidavits  denied  this.  [Lush,  J. — ^Xhe  jury 
may  say  that  no  damage  has  been  sustained,  but  they  must  not  say  in  effect, 
though  the  land  is  to  some  extent  immediately  injured,  yet  we  will  give  you 
nothing,  because  it  will  ultimately  be  worth  a  great  deal  more  through  an 
improvement,  as,  for  instance,  a  railway  nmning  through  the  property.  ] 
Granted,  but  the  evidence  given  by  the  persons  who  executed  the  works  was 
ttiat  the  lands  were  not  at  all  injuriously  affected.  A  ceTtioTari  does  not  lie 
in  such  a  case,  for  unless  there  is  absolute  failure  of  justice  through  malversa- 
tion or  excess  of  jurisdiction,  there  is  no  ground  on  which  the  court  has  power 
to  act.  [LcsB,  J. — There  must  be  clear  excess  of  jurisdiction;  misdirection 
or  improper  reception  of  evidence,  or  even  a  perverse  verdict,  will  not  do.] 

Woollett,  in  support  of  the  rule. — The  jury  could  not  say  the  claimant 
was  not  entitled  to  any  compensation,  for  the  defendants  had  admitted  that 
he  was,  aad  had  made  an  offer  of  a  specific  sum.  The  plaintiff's  counsel  took 
objection  to  any  evidence  being  given  to  the  effect  that  the  property  would 
be  benefited,  but  notwithstandmg  evidence  was  given  to  that  effect.  This  is 
not  denied  m  any  part  of  the  defendants'  affidavits.  The  under-sheriff  having 
admitted  the  objectionable  evidence  over  and  over  again,  the  jury  considered 
it  in  their  award,  and  thus  committed  a  clear  excess  of  jurisdiction.  If  one 
house  out  of  a  row  of  a  dozen  belonging  to  the  same  owner  were  taken,  it 
would  be  no  answer  to  his  claim  to  say  that  the  rest  were  greatly  benefited. 
[Lush,  J.,  remarked  that  the  words  in  the  affidavit  that  the  jury  returned 
a  verdict  "to  the  effect  that  the  plaintiff  had  sustained  no  damage,"  were 
somewhat  vague.]  The  words  actually  used  were,  "the  jury  find  that  the 
plaintiff  is  not  entitled  to  any  compensation."  It  is  not  denied  that  the  road 
is  raised,  and  that  it  leans  against  the  plaintiff's  wall.  That  is  a  clear  trespass, 
and  must  entitle  the  plaintiff  to  something.  The  defendants  take  this  wall, 
150  feet  long,  and  lean  bodily  against  it,  though  they  say  they  have  put  stones 
and  rubble  to  prevent  the  pressure.  The  present  road  was  formerly  a  culvert, 
and  formed  a  complete  protection  to  the  plaintiff's  property,  but  the  wall  is 
now  only  3  ft.  high  on  the  side  next  the  road,  and  is  therefore  no  protection 
whatever.  If  they  take  the  wall  they  take  the  land  on  which  it  is  built,  and 
we  are  entitled  to  some  compensation  for  what  they  actually  took.  The  case 
is  the  same  as  that  of  a  railway  under  statutory  powers  taking  property  for 
which  they  had  given  no  notice  to  treat.  The  offer  of  20s.  must  be  taken  as 
an  admission  of  some  damage,  and  the  jury  were  clearly  wrong  in  giving  less 
than  that  sum. 

Lush,  J. — If  there  were  any  mode  by  which  the  question  could  be  fiurther 
discussed,  I  should  have  made  the  rule  absolute,  but  I  find  with  regret  that 
I  cannot  do  that.  It  seems  to  me  that  the  only  ground  for  your  application 
is  that  the  jury  have  exceeded  their  powers.   The  only  reason  for  the  court's 
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interference  with  the  jury's  award  is,  that  they  have  exceeded  their  juris- 
diction in  awarding  damages,  as  in  Penny  v.  The  South-Eastem  Railway 
(7  E.  &  B.  660  ;  26  L.  J.  225  Q.B.)  for  that,  on  account  of  which  the  plaintiff 
was  not  entitled;  or  in  the  converse  case,  as  you  say  this  is,  refusing  to  give 
compensation  for  what  he  is  entitled  to,  or  setting  oS  possible  benefits  against 
actual  injury.  But  this  does  not  appear  on  your  aflBdavits,  and  it  is  denied 
on  the  other  side.  The  question  is,  have  the  defendants,  by  raising  the  road, 
diminished  the  value  of  the  plsintifi's  land?  I  do  not  find  on  the  affidavits 
that  they  took  anything  into  account  which  they  ought  not  to  have  taken, 
and  as  the  result  of  their  inquiry  they  say  there  was  no  damage.  I  caimoi 
say  that  they  were  wrong  in  their  conclusion.  Suppose  even  that  the  plaintiff 
had  had  to  rebuild  the  wall,  and  the  company  clearly  proved  that  the  property 
had  become  worth  ever  so  much  more  than  it  was  previously  through  their 
making  the  road,  I  am  not  prepared  to  say  the  jury  might  not  say  there  was 
no  damage  even  then. 

Rule  diaeharged  with  cotta. 


[Bail  Coubt.] 
Sheb,  J..  May  7,  1866. 
BAKEE  V.  STEVENS. 

14  L.  T.  448. 

Arbitrator'*  charges — Award. 

Arbitration,  Reference  and  Award. — The  Court  wiU  not  send  back  an 
award  to  the  arbitrators  merely  because  their  charges  for  making  the  award 
are  excessive,  and  are  calculated  on  a  principle  different  from  that  which  either 
of  the  parties  believed  they  would  adopt. 

0.  Pollock  moved  for  a  rule  calling  on  the  arbitrators  in  this  case  to  show 
cause  why  their  award  should  not  be  referred  back  on  the  ground  that  they 
had  proceeded  in  the  absence  of  the  defendant  and  his  surveyor,  who  were 
attending  from  time  to  time  to  explain  and  point  out  the  work  which  had 
been  done,  and  also  that  the  arbitrators'  charges  for  conducting  the  arbitration 
might  be  reduced.  An  action  was  brought  on  a  builder's  bill,  which  was 
referred  to  two  surveyors  to  measure  and  value  the  work.  The  award  was 
for  the  plaintiff  to  the  amount  of  503Z.  When  the  tazaticm  took  plaoe  the 
arbitrators  charged  1971.  10«.  for  their  fees  for  their  attendances  from  time 
to  time.  The  words  of  the  order  of  reference  were  that  "  the  cause  be  referred 
to  the  award,  order,  arbitrament,  and  determination  of  the  arbitrators,  to 
measure  and  value  the  work  charged  for  by  the  plaintiff  in  his  bill  of 
particulars,  such  arbitrators  to  have  all  the  powers  of  a  judge  at  Nisi  Prius." 
The  usual  charge  of  surveyors  for  "measuring  and  valuing"  is  two  and  a 
half  per  cent,  on  the  work  done.  The  arbitrators,  however,  refused  to  take 
this,  because  they  had  the  powers  of  a  judge  at  Nisi  Prius.  When  before 
the  master,  an  adjournment  took  place  to  allow  the  defendant  to  bring 
evidence  of  the  custom  to  charge  only  the  above  percentage.  At  the  adjoumea 
meeting  Pook  first  appeared  as  attorney  for  the  arbitrators,  and  contended 
that  the  master  had  no  discretion,  and  could  not  deal  with  the  arbitrators' 
charges.  Also  that  having  the  powers  of  a  judge  at  Nisi  Prius,  their  charges 
were  not  the  subject  of  review  by  the  master.  The  defendant  contended  that 
Uieir  power  was  simply  to  certify  the  quantity  of  work  done,  and  to  set  a 
value  on  it.  They  seemed  to  think  they  were  arbitrators  to  dedde  and  award. 
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and  also  to  measure  and  value.  The  master  would  not  interfere,  but  left  the 
defendant  to  apply  to  the  court.  The  charges  were  for  various  attendances 
and  consultations  at  different  places  at  II.  Is.,  U.  lOs.,  and  2Z.  2«.  each.  The 
principle  of  percentage  was  discarded  altogether,  though  they  were  only  in 
the  position  of  men  who  were  to  go  and  measure,  and  value  in  the  ordinary 
way,  the  scale  of  their  payment  being  regulated  by  custom.  [Shbe,  J. — Is 
not  the  reference  to  the  order  and  arbitrament?  These  surveyors  were  to 
ascertain,  first,  the  measure  and  value,  and  then  there  were  other  matters 
on  which  they  were  to  exercise  their  discretion.  You  are  attacking  the  very 
principle  of  payment  in  any  other  way  than  by  percentage. )  He  was  willing 
to  admit  that  some  extra  charges  for  consultations,  drawing  up  the  award,  &c., 
might  be  fair,  but  the  amount  was  excessive  and  out  of  all  reason.  The  bill 
should  have  been  so  much  for  valuing  at  the  ordinary  rate,  and  then  any 
extras  should  have  been  added.  They  went  on  in  the  absence  of  the  defendant 
or  his  representative,  so  that  part  of  their  work  had  to  be  done  again,  and 
they  then  charged  16/.  48.  for  further  attendances  rendered  necessary  by  their 
having  thus  proceeded  wrongly.  [Shee,  J. — The  2J  per  cent,  would  be  merely 
for  the  work  of  measuring  and  valuing,  without  the  responsibility  of  making 
the  award.  Your  affidavits  only  amount  to  an  assertion  by  the  defendant 
that  he  consented  to  the  award  under  the  belief  that  the  charge  would  be 
2}  per  cent.] 

After  consultation  with  Master  Brewer, 

Shee,  J.,  could  not  see  how  the  court  could  interfere.  1971.  lOs.  seemed 
a  very  high  charge  for  an  award  of  5031.,  but  there  was  nothing  of  which  the 
court  could  lay  hold  to  justify  its  interference. 

Bule  refused. 


[IN   THE  COURT  OF  EXOHEQDBR.  ] 

April  18,  1666. 

SHABP  V.  THE  NOKTH-EASTERN  RAILWAY  COMPANY. 

14  L.  T.  487. 

Railway  company — Action  against  aa  carrieTS — Non-delivery  of  goods — 

Negligence — Reasonable  course  of  business. 

Carriers. — The  defendants  received  from  plaintiff  at  their  station  at  W. 
a  quantity  of  fruit  for  transit  by  railway  from  W.  to  C,  and  dispatched  the 
same  from  W.  by  a  goods  train  which  arrived,  in  due  course,  at  5.45  p.m.  on 
Friday  at  their  station  at  L.,  where  their  line  of  railway  ends,  and  whence 
goods,  booked  by  them  for  C,  have  to  be  transferred  from  their  station  to  ike 
goods  station  of  the  Midland  Railway  Company  at  L.,  a  short  distance  off 
from  defendants'  station.  Had  the  plaintiff's  fruit  been  so  transferred  at  any 
time  before  eight  o'clock  thai  evening  (and  which  it  appeared  it  would  have 
taken  about  half-an-hour  to  do),  it  would  have  been  sent  on  by  a  Midland  goods 
train  that  nigki,  and  have  arrived  at  C.  early  on  Saturday  morning.  It  being, 
however,  the  custom  for  defendants'  servants  to  leave  work  at  the  L.  station 
at  six  o'clock  every  evening,  the  fruit  in  question  was,  according  to  the  usual 
course  in  such  cases,  kept  at  defendants'  station  all  that  night,  and  was  not 
transferred  to  the  Midland  station. until  Saturday  morning,  and  consequently 
did  not  arrive  at  C.  until  Sunday. 

At  the  trial  of  an  action  against  defendants,  aa  carriers,  for  breach  of 
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contTact  to  deliver  the  fruii  at  C.  in  time  for  market  on  the  Saturday  morning, 
and  also  for  non-delivery  within  a  reasonable  time,  there  was  a  conflict  of 
testimony  as  to  the  terms  of  the  contract,  the  plaintiff  swearing  that  the 
station-master  at  W.  undertook  that  the  fruit  should  be  at  C.  in  time  for  the 
particular  market,  whilst  the  latter  denied  giving  any  euch  undertaking;  but 
he  did  indorse  the  following  memorandum  on  the  waybill  of  these  goods: 
"  Forward  immediately — wanted  for  market  on  Saturday.  .  ."  Defendants 
also  set  up  a  contract  under  the  consignment  note,  which  plaintiff  had  signed, 
and  contended  that  the  goods  had  been  sent  on  according  to  their  ordinary 
course  of  business. 

The  learned  Judge  left  it  to  the  jury  to  say  what  was  the  contract  between 
the  parties,  and,  supposing  ihey  thought  the  defendants'  version  of  it  to  be 
correct,  whether,  looking  at  their  own  memorandum  on  the  waybill,  the 
defendants  were  guilty  of  negligence  in  not  sending  on  the  goods  to  the 
Midland  station  on  the  Friday  evening,  even  though  it  were  not  in  their 
ordinary  course  of  business  to  do  so.  The  jury  found  a  verdict  for  the  plaintiff, 
and  defendants  subsequently  moved  for  a  rule  for  the  new  trial  on  the  grounds 
of  misdirection  and  of  the  verdict  being  against  the  evidence: — ^Held  (refusing 
the  rule),  that  defendants  were  negligent  in  not  sending  on  the  goods  to  the 
Midland  station  the  same  evening,  and  that  it  was  not  a  reasonable  course  of 
business  in  them  to  keep  at  their  station  until  the  following  morning  goods 
marked  in  the  waybill  to  be  "  forwarded  immediately." 

This  was  an  action  against  the  defendants  as  carriers  of  goods  hy  railway 
from  Wetherby  to  Colne,  and  the  first  count  o|  the  declaration  chained, 

"  That  plaintiff  delivered  to  defendants,  and  defendants  as  such  carriers 
received  from  plaintiff,  a  quantaty  of  plums,  to  be  carried  by  them  from 
Wetherby  to  Colne,  and  there  delivered  for  plaintiff  in  time  for  a  market  to  be 
there  held  on  the  2nd  September,  1865,  for  reward  to  defendants,  who  received 
the  same  as  such  carriers,  and  all  conditions  were  performed,  &c.,  yet 
defendants,"  &c. 

Breach  assigned  the  non-delivery  of  the  said  goods  in  time  for  the  said 
market,  and  allegations  of  loss  thereby. 

Second  count : 

"  That  plaintiff  delivered  the  goods  aforesaid  to  defendants  as  such  carriers 
as  aforesaid,  to  be  by  them  carried  from  Wetherby  to  Colne  within  a  reasonable 
time,  for  reward  to  defendants,  and  defendants  received  the  same  on  the  terms 
aforesaid,  and  a  reasonable  time  for  carrying  and  delivering  the  same  elapsed, 
yet  defendants  neglected  for  a  long  and  unreasonable  time  to  carry  and  deliver 
the  same,  whereby  plaintiff,"  Ac.  [allegation  of  damage.] 

Third  count  in  trover. 

Pleas: — 1.  To  the  first  count,  a  traverse  of  the  delivery  and  receipt  of  the 
goods  on  the  terms  and  for  the  purpose  in  the  said  count  mentioned.  2.  To 
the  second  and  third  counts,  not  guilty.  3.  To  the  third  count,  that  the  said 
goods  were  not  the  goods  of  plaintiff. 

Issues  thereon. 

The  action  was  tried  before  Keating,  J.,  and  a  special  jury,  at  the  last 
Yorkshire  Spring  Assizes  at  Leeds,  when  it  appeared  that  on  Thursday,  the 
31st  August,  plaintiff,  a  fruit  merchant,  purchased  at  Wetherby  a  quantity 
(fifty-six  pecks)  of  plums,  which  were  packed  in  hampers  and  taken  by  him 
to  the  defendants'  station  of  the  North-Eastern  Eailway  at  Wetherby,  to  be 
carried  to  Colne  in  time  for  the  following  Saturday's  market  at  Colne,  when 
he  was  told  that  the  last  goods  train  for  that  day  from  Wetherby  had  been 
dispatched,  and  that  the  plums  could  not  be  sent  off  before  the  next  moming 
(Friday)  between  ten  and  twelve.  The  plaintiff  filled  up  and  signed  at  the 
station  the  usual  consignment  note  of  the  hampers  from  himself  as  sender  to 
the  consignee  at  Colne,  and  the  printed  heading  of  the  note  was  as  follows: 
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"  North-Eastern  Hallway  Company. — ^Deliver  as  under,  subject  to  the 
conditions  on  the  other  side." 

The  first  of  those  conditions  was  the  following : 

"  The  company  are  carriers  only  to  places  in  the  immediate  vicinity  of 
their  goods  station,  and  goods  addressed  to  other  destinationB  are  received  only 
to  be  carried  to  the  nearest  or  most  convenient  goods  station  on  the  company's 
railway,  and  there  delivered  to  or  towards  their  destination  by  railway  or  other 
public  carriers,  or  otherwise,  as  opportunity  may  offer;  or  they  will,  at  the 
discretion  of  the  company,  be  suffered  to  remain  on  the  company's  premises, 
or  be  placed  in  shed  or  warehouse,  if  there  be  convenience  for  receiving  the 
same,  pending  communication  With  the  consignees;  and  the  delivery  to  such 
railway  or  other  carrier,  or  advice  given  or  sent  to  the  consignee  of  the  goods 
remaining  on  the  company's  premises,  or  that  they  are  placed  in  the  shed  or 
warehouse,  will  be  deemed  a  delivery  of  the  goods,  so  as  to  relieve  the  company 
of  all  responsibility  in  respect  thereof." 

The  sixth  condition  stated  that 

"  Fish,  fruit  or  otiier  perishable  articles,  will  be  sold  immediately  to  secure 
freight  if  it  be  not  paid  directly  such  articles  are  offered  for  delivery." 

There  was  a  conflict  of  testimony  between  the  witnesses  on  the  plaintiff's 
and  defendants'  behalf.  The  plaintiff  and  his  man  swore  that  the  station- 
master  at  Wetherby  positively  undertook  tiiat  the  plums  should  be  at  Colne  in 
time  for  the  Saturday's  market.  On  the  other  hand  both  the  station-master 
and  the  station  porter  at  Wetherby  denied  that  any  such  promise  or  under- 
taking was  made,  and  the  former  said  he  was  unacquainted  with  the  mode  of 
carriage  beyond  Leeds,  becauae  the  North-Eastern  Railway  system  terminated 
at  Leeds,  but  he  did  indorse  upon  the  waybill  relating  to  these  goods  the 
followiDg  memorandum : — "  Forward  trnmediately ,  wanted  for  market  on 
Saturday  morning." 

In  order  for  a  parcel  to  go  from  Wetherby  to  Colne  it  would  be  taken  by 
defendants  on  their  line  as  far  as  their  Wellington-street  station  of  the  North- 
Eastern  Railway  at  Leeds,  where  the  North-Eastern  system  terminates;  and 
it  would  then  have  to  be  transferred  from  that  station  to  the  goods  station  of 
the  Midland  Railway  Company  at  Hunslet-lane,  Leeds,  some  short  distance 
from  the  defendants'  station. 

The  goods  in  this  instance  arrived  in  ordinary  course  at  the  defendants' 
station  at  Leeds  at  5.45  p.m.  on  Friday  evening;  and  had  they  been  unloaded 
from  defendants'  wagon  and  dispatched  at  once  to  the  Hunslet-lane  station  of 
the  Midland  Railway,  so  as  to  arrive  there  before  eight  p.m.  the  same  evening, 
they  would  have  been  sent  on  thence  by  a  Midland  goods  train  that  night  to 
Colne,  and  so  would  have  been  in  time  for  the  next  morning's  market. 

It  was  stated  in  evidence  that  it  was  the  custom  for  the  defendants* 
servants  to  leave  work  at  six  o'clock,  and  that  in  the  ordinary  course  of 
business  goods,  although  perishable,  arriving  at  their  station  at  5.45  p.m., 
would  not  be  transferred  to  the  Hunslet-lane  station  until  the  following 
morning  (Saturday)  at  eight  o'clock,  when,  in  point  of  fact,  the  goods  in 
question  were  delivered  at  that  station  and  dispatched  thence  for  Colne  at 
11.15  a.m.  The  consequence  was  that  they  did  not  reach  Colne  until  two  a.m. 
on  the  Sunday,  and  were  not  delivered  until  the  Monday  morning,  when  the 
consignee  refused  to  accept  them.  Plaintiff  also  refused  to  accept  them,  and 
they  were  ultimately  sold  by  the  Jlidland  Railway  Company,  and  realised, 
after  deducting  the  amount  due  for  carriage,  11.  148.  Id.,  which  was  tendered 
to  plaintiff,  before  action,  and  refused  by  him,  and  this  action  was  then 
brought. 

It  was  contended  for  plaintiff  at  the  trial  that  the  goods  were  delivered  to 
defendants  on  a  special  contract  and  undertaking  by  them  to  have  them 
dehvered  at  Colne  in  time  for  the  market  on  Saturday.  On  the  other  hand, 
the  defendants'  station-master  denied  giving  any  such  undertaking,  though  he 
did  indorse  on  the  waybill  the  direction  to  forward  immediately,  so  as  to  be 
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there  for  the  market  if  possible.  Defendants  also  set  up  a  special  contract 
under  the  consignment  note  which  plaintiff  signed,  and  contended  that  that 
was  the  contract  which  had  been  proved,  and  that  the  goods  had  been  sent  on 
according  to  the  ordinary  course  of  their  business.  The  learned  judge  left  it  to 
the  jury  to  say  what  was  the  contract  between  the  parties;  or,  in  other  words, 
upon  what  terms  defendants  received  the  goods  to  be  carried,  and  supposing 
they  thought  the  defendants'  version  of  the  contract  to  be  correct,  whether, 
looking  at  their  own  memorandum  on  the  waybill,  defendants  were  guilty  of 
negligence  in  not  sending  on  the  goods  to  the  Midland  station  on  the  Friday 
evening,  which  it  appeared  could  have  been  done  in  about  half-an-hour,  even 
though  it  were  not  in  their  ordinary  course  of  business  so  to  do.  The  jury 
found  a  verdict  for  plaintiff  for  13L  98.,  being  the  amount  claimed  for  cost  of 
the  fruit,  loss  of  profit  in  the  market,  expenses,  and  loss  of  time  consequent  on 
the  non-delivery. 

Overend,  Q.C.,  (with  him  Kemplay)  now  moved  for  a  rule  to  set  aside  that 
verdict,  and  for  a  new  trial  on  the  grounds  of  misdirection  and  of  the  verdict 
being  against  the  evidence.  The  question  was,  had  there  been  unreasonable 
delay  on  the  part  of  the  North-Eastem  Company  ?  There  was  no  contract  to 
deliver  at  Colne  absolutely,  but  to  deliver  only  subject  to  the  condition  on  the 
back  of  the  consignment  note  which  plaintiff  had  signed.  Arriving  at 
defendants'  Leeds  station  at  5.45  only,  there  was  not  time  enough  for  them  to 
be  transferred  that  evening  to  the  Midland  station  before  six  o'clock,  the 
customary  hour  at  which  defendants'  servants  left  work;  the  goods,  therefore, 
were  kept  in  the  usual  course  until  the  next  morning,  when  they  were  sent  on. 
Defendants  were  not  fooimd  to  keep  their  offices  open  and  their  servants  at 
work  beyond  the  usual  and  accustomed  time,  any  more  than  bankers  or 
merchants  were  to  keep  their  banks  and  counting-houses  open  after  the  cloeing 
hours  had  arrived.    There  was  no  special  contract  here. 

The  Court  (Pollock,  C.B.,  Martin,  Bramwell,  and  Pigott,  BB.)  were  of 
opinion  that  defendants  were  negligent  in  not  sending  on  the  fruit  to  the 
Midland  station  the  same  evening.  They  ought  to  keep  their  men  at  the 
station  long  enough  after  the  arrival  of  the  train  at  so  early  an  hour  as 
5.45  p.m.  to  enable  them  to  discharge  the  train  of  its  contents,  and  to  send  on 
the  same  evening  such  goods  as  might  be  booked  to  go  on  by  the  Midland  line, 
and  it  was  not  a  reasonable  course  of  business  in  them,  or  such  as  plaintiff 
could  reasonably  have  expected  them  to  pursue,  to  keep  at  their  station  until 
the  following  morning  goods  marked  in  the  waybill  to  be  "  forwarded 
immediately."  They,  therefore,  refused  to  grant  a  rule  to  disturb  the 
plaintiff's  verdict. 


Vendor  and  vendee — Oooda  obtained  by  fraud — Bona  fides  of  second 
vendee  a  question  for  the  jury — Misdirection — New  irial. 

Fraud. — A.,  an  agent  for  the  sale  of  manures  on  commission,  had  been 
employed  in  thai  capacity  by  defendant,  a  manure  dealer,  and  being  indebted 
to  defendant  on  balance  of  account  in  a  sum  which  he  was  unable  to  pay,  it 
was  arranged  that  he  should  obtain  manures  from  other  persons  and  send  ihem 
to  defendant  in  discharge  of  his  debt.    He  accordingly  purchased  of  plamUff 
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a  quantity  of  manure  "  at  three  months'  credit  to  sell  again,"  which  by  A.'a 
direction  was  sent  by  plaintiff  to  A.  at  the  F.  station,  where  ihey  were  received 
and  taken  away  by  defendant,  to  whom  A.  had  forwarded  the  delivery  note. 
On  the  trial  of  an  action  by  pUUniiff  against  defendant  to  recover  the  value  of 
the  goods,  the  learned  Judge  stopped  the  defendant's  counsel  from  calling 
defendant  as  a  witness,  and  told  the  jury  that,  if  they  thought  A.  representea 
himself  to  plaintiff  as  an  ordinary  buyer  on  sale  for  profit,  and  that  he  was  not 
so,  but  that  he  procured  the  goods  for  the  purpose  of  handing  them  over  to 
defendant,  that  would  be  a  fraud  upon  plaintiff,  and  he  would  be  entitled  io  the 
verdict,  even  though  defendant  were  no  party  to  the  fraud: — Held  (making 
absolute  a  rule  for  a  new  trial),  that  that  was  a  misdireciion  on  the  part  of  the 
Uamed  judge  and  that  the  question  of  defendant's  bona  fides  in  the  matter 
ought  to  have  been  left  to  the  jury. 

Declaration. — 1.  Count  in  detinue  for  the  return  of  certain  goods  of 
plaintiff  detained  by  defendant,  or  their  value,  and  201.  for  their  detention. 

2.  Count  for  money  payable  for  goods  bargained  and  sold,  and  sold  and 
delivered,  and  for  money  due  on  accounts  stated;  and  plaintiff  claimed  1001. 

Pleas: — 1.  To  the  first  count,  not  the  plaintiff's  goods.  2.  Further  to  the 
same  count,  not  guilty.    3.  To  the  second  count,  never  indebted. 

At  the  trial  before  Bramwell,  B.,  at  the  last  Spring  Assizes  at  Cheater, 
the  following  facts  appeared: — The  plaintiff  was  a  manufacturer  of  artificial 
manures  at  Liverpool,  and  the  defendant  was  in  the  same  line  of  business  at 
Frodsham,  in  Cheshire.  It  appeared  that  a  person  named  Acton,  an  agent 
and  dealer  for  the  sale  of  manures,  had  been  employed  by  defendant  as  an 
agent  for  the  sale  of  defendant's  manures  on  commission,  and  that  in  the  early 
part  of  1865  he  was  indebted  to  defendant  on  account  of  such  agency  in 
between  200L  and  300L,  which,  on  being  pressed  by  defendant  for  payment, 
he  was  unable  to  pay.  Under  these  circumstances  it  appeared,  according  to 
the  evidence  of  Acton — 'who  was  called  on  the  part  of  the  plaintifif — that  it  was 
arranged  that  Acton,  if  he  could  not  send  money,  should  get  manures  from 
other  persons,  and  send  them  to  defendant  in  discharge  of  his  debt.  The  goods 
in  question  (a  lot  of  prepared  boiled  bones)  were  purchased  by  Acton  from 
plaintiff  "  at  three  months'  credit  to  sell  again,"  and  plaintiff,  by  the  direction 
of  Acton,  sent  them  to  the  latter  at  the  Frodsham  station  on  the  29th  Aprils 
1865.  The  delivery  order  for  them  was  sent  by  Acton  to  the  defendant,  by 
whom  they  were  received  and  taken  from  the  station.  Upon  the  objection  of 
defendant's  counsel,  the  learned  judge  at  the  trial  excluded  evidence  which  was 
tendered  by  the  plaintiff  tending  to  prove  fraud  on  defendant's  part  in  reference 
to  transactions  with  other  parties  arising  out  of  the  arrangement  proved  by 
Acton  to  exist  between  himself  and  defendant,  viz.,  that  Acton  was  to  obtain 
goods  from  other  persons  with  which  to  pay  bis  debt  to  defendant;  and,  on  an 
intimation  from  the  learned  Baron  that  it  was  of  no  use  to  call  the  defendant 
to  prove  his  innocence  in  the  matter,  no  witnesses  were  called  on  the  part  of 
the  defendant.  In  summing  up  his  Lordship  told  the  jury  that  if  they 
thought  Acton  represented  himself  to  plaintiff  as  an  ordinary  buyer  on  sale  for 
profit,  and  that  he  was  not  so,  but  that  he  procured  the  goods  for  the  purpose 
of  handing  them  over  to  the  defendant,  that  would  be  a  fraud  upon  plaintiff, 
and  he  would  be  entitled  to  the  verdict,  even  though  they  should  think 
defendant  was  no  party  to  the  fraud.  The  jury  thereupon  found  a  verdict  for 
plaintiff  for  291.  16«.,  the  value  of  the  goods. 

Oiffard,  Q'C,  for  defendant,  having  obtained  a  rule  nisi  for  a  new  trial 
on  the  ground  of  misdirection  of  the  learned  judge  in  telling  the  jury  that  the 
plaintiff  was  entitled  to  the  verdict  if  they  thought  that  Acton  had  been  guilty 
of  fraud,  even  though  the  defendant  was  no  party  to  it, 

M.  Lloyd,  for  plaintiff,  now  showed  cause  against  it. — It  must  be  taken 
as  a  starting  point  that  Acton  was  guilty  of  fraud,  and  the  jury,  in  fact,  found 
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there  was  fraud.  The  contract  therefore  was  void  against  plaintiff.  A  man 
could  not  give  to  another  a  better  title  to  a  chattel  than  he  had  himself.  No 
doubt  White  v.  Garden  (10  C.  B.  919;  20  L.  J.  166),  would  be  relied  on  contra, 
but  there  the  animus  furandi  on  the  part  of  the  first  vendee  was  negatived  by 
the  jury,  who  were  not  agreed  as  to  the  fraud,  though  they  were  of  opinion 
that  he  did  not  intend  to  pay  for  the  goods,  and  they  found  that  the  purchase 
by  plaintiff  was  bona  fide  at  a  fair  market  price ;  whereas,  in  the  present  case, 
the  jury  found  a  false  pretence  by  Acton,  and  the  defendant  had  paid  nothing 
for  the  goods.  But  assuming  that  White  v.  Garden  amounted  to  putting  a 
subsequent  honest  buyer  for  value  in  a  better  position  than  the  original  vendor, 
the  present  case,  whether  as  between  the  original  buyer  and  seller,  or  the  first 
and  second  vendee,  was  a  different,  and,  as  in  favour  of  plaintiff,  a  stronger 
case.  [Martin,  B. — The  reason  of  the  rule  is  this :  the  vendee  is  the  owner  of 
the  goods  until  the  vendor  elects  to  avoid  the  contract  on  the  ground  of  fraud, 
and  if  at  the  time  of  the  second  sale  he  has  not  done  so,  it  is  then  too  late  as 
against  the  second  vendee.  ]  Here  the  defendant  did  not  suffer,  nor  would  he 
be  in  a  worse  nor  an  altered  position  than  before.  He  had  no  equity  against 
the  real  owner.  It  was  shown  that  on  balance  of  accounts  defendant  owed 
Acton  30i.,  80  that  defendant  had  been  overpaid.  [M.a.rtin,  B. — The  fact  of 
overpayment  is  nothing ;  the  question  is,  what  was  the  state  of  things  at  the 
time  of  the  transfer  of  the  goods.]  Story,  J.,  in  stating  the  rule  in  his  Law  of 
Sales  of  Personal  Property,  sect.  200,  stated  the  only  exception  to  be  a  bona 
fide  purchase  for  valuable  consideration,  and  payment.  Now  here  there  had 
been  neither,  Higgons  v.  Burton  (26  L.  J.  8^  Ex.)  and  other  oases,  showed 
that  the  rule  was  not  generally  applicable.  In  The  Earl  of  Bristol  v.  Wtlamore 
(1  B.  &  C.  514)  it  was  held  that  where  goods  were  obtained  under  a  pretence 
of  purchase  by  a  party,  who  at  the  time  had  no  intention  to  pay  for  tnem,  no 
property  passes  from  the  vendor,  and  that  no  title  was  derived  to  any  third 
person  through  the  vendee.  So  also  by  Ferguaon  v.  Carrington  (9  B.  A  C.  59; 
7  L.  J.  139  K.B.),  where  goods  had  been  fraudulently  obtained,  though 
asaumpait  could  not  be  maintained  before  the  time  of  credit  had  expired,  yet 
the  vendor  might  treat  the  contract  as  null,  and  bring  trover  for  the  value 
directly.  [Martin,  B. — do  not  see  how  you  can  distinguish  this  from  a  bill 
of  exchange  given  in  payment  of  a  pre-existing  debt;  and  that  is  a  good 
consideration  for  the  transferee  to  oppose  an  acti<m  by  the  owner  who  bad  been 
robbed  of  it.  His  Lordship  referred  to  Story  on  Bills,  sects.  192,  193,  4th 
edit.  ]  There  was  a  distinction  between  goods  and  a  negotiable  instrument, 
and  the  law  with  regard  to  the  tatter  was  not  necessarily  an  authority  as 
regarded  goods.  Suppose,  before  the  price  was  demanded,  plaintiff  had  avoided 
the  sale  as  between  himself  and  Acton.  Defendant  had  paid  nothing,  and  had 
801.  in  hand;  why,  then,  should  he  not  pay  plaintiff? 

Mclntyre  (with  whom  was  Giffard,  Q.C.)  contra,  for  defendant,  in  support 
of  the  rule,  was  stopped  by  the  Court. 

Bramwell,  B. — We  are  all  of  opinion  that  Mr.  Mclntyre  must  have  a  new 
trial.  I  think  1  misdirected  the  jury  at  the  trial.  The  case  of  Irving  v.  Molly 
(7  Bing.  543;  6  M.  A  P.  380  ;  9  L.  J.  161  CP.)  was  cited  at  the  trial  by  the 
plaintiff's  counsel,  and  in  the  hurry  of  the  moment  I  acted  on  the  authority 
of  that  case ;  I  certainly  intimated  to  Mr.  Giffard  that  it  was  of  no  use  for  him 
to  call  the  defendant  as  a  witness,  and  I  told  the  jury  that  the  bona  fidea  of 
defendant  was  immaterial,  and  that  if  they  thought  that  Acton  had  been  guilty 
of  a  fraud  their  verdict  must  be  for  the  plaintiff.  In  Irning  v.  Motly  it  wu 
held  that  the  bona  fidea  of  the  defendants  was  immaterial,  inasmuch  as  they 
were  involved  in  the  legal  consequences  of  the  fraud  committed  by  their  agent 
for  their  benefit,  although  the  jury  had  found  they  were  personally  innocent. 
It  is  not  now  worth  while  to  find  fault  with  the  decision  in  that  case.  It  is 
enough  to  say  that  I  think  I  was  wrong  in  my  direction  in  the  present  instance; 
I  think  that  the  bona  fidea  of  the  defendant  ought  to  have  been  left  to  the  juiy. 
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and  that  there  ought  therefore  to  be  a  new  trial.  The  jury,  I  think,  would 
have  found  fraud  as  against  the  defendant. 

Pollock,  C.B. — My  brother  Bramwell,  who  tried  the  cause,  and  who  is 
familiar  with  all  that  passed  at  the  trial,  having  expressed  his  opinion  that 
there  was  a  misdirection,  1  need  go  no  further  than  to  say  that  I  agree  with 
him,  and  think  the  rule  for  a  new  trial  should  be  made  absolute. 

Martin  and  Pigott,  BB.,  concurred. 

Rule  absolute. 


Lord  Gbanwobth,  L.C,  May  22,  23,  24,  1866. 
JENKINS  V.  PAERY. 
14  L.  T.  503. 

Mortgagor  and  mortgagee — Redemption — Solicitor  and  client. 

Mortgage. — Where  the  owner  of  an  estate  has  first  mortgaged  the 
property  and  then  parted  with  ihe  whole  intereet,  he  may,  even  upon  a  bill 
framed  as  a  redemption  bill,  obtain  a  reconveyance  of  Ihe  estate,  if  the  facts 
be  such  as  to  entitle  him  to  have  the  transaction  set  aside  on  any  established 
ground  of  equitable  relief. 

But  where  the  plaintiff  alleges  that  the  defendants  who  purchased  the 
property  were  acting  at  the  time  as  his  professional  advisers,  and  the 
defendants  by  their  answer  admitted  that  they  had  acted  in  that  capacity, 
but  that  they  had  ceased  to  do  so  for  some  time  previously  to  the  transaction, 
and  that  the  plaintiff  did  not  amend  ihe  bUl  and  put  the  fact  in  issue;  and 
where  ihe  case  made  by  the  bill  was  in  several  materiai  points  varied  by  ihe 
evidence,  the  plaintiff  was  held  to  be  disentitled  to  relief,  and  decree  of  the 
court  below  reversed. 

This  was  an  appeal  by  the  defendants  from  a  decree,  dated  Ist  May, 
1865,  of  Stuart,  V.C.,  whereby  it  was  ordered  that  upon  payment  by  the 
plaintiff  Thomas  Jenkins  to  the  defendants  of  a  mortgage-debt  and  other 
securities,  and  of  what  should  be  found  due  to  them  on  taking  the  accounts, 
the  plaintiff  was  entitled  to  have  a  reconveyance  of  the  mortgaged  pramiaeB 
then  vested  in  the  defendants  by  an  indenture  of  the  13th  October,  1848,  and 
all  the  mortgage  securities  in  respect  thereof,  and  was  also  entitled  to  the 
benefit  of  the  indenture  of  the  11th  May,  1850. 

This  suit  was  instituted  by  Mr.  Thomas  Jenkins  against  the  defendants 
John  Pary,  John  Jones  Attwood,  and  Hugh  Hughes,  for  the  redemption  of 
a  certain  estate  called  Tynewydd,  in  the  county  of  Cardigan,  and  an  estate 
called  Glascum,  in  the  county  of  Radnor,  on  payment  to  them  of  what  should 
appear  due  in  respect  of  a  sum  of  2,0001.  advanced  by  them  for  his  use,  and 
paid  by  them  into  the  Bank  of  Manchester  in  1848,  and  that  the  defendants 
should  account  for  the  rents  and  profits  of  the  said  premises  since  1850,  when 
they  entered  into  possession. 

The  bill  alleged  that  the  plaintiff,  being  in  want  of  money,  borrowed  a 
considerable  sum  from  the  Bank  of  Manchester  upon  the  security  of  his 
estate,  and  that  subsequently  upon  a  negotiation  being  entered  into  between 
himself  and  the  bank,  the  bank  agreed  to  receive  2,000i.  in  full  of  the 
money  due  on  their  security ;  that  in  1848  the  plaintiff  employed  the  defendants 
Parry  anJ  Attwood  as  his  solicitors  in  the  matter,  and  they  promised  to  obtain 
the  money  for  the  purpose,  and  afterwards  informed  him  that  they  had 
procured  it,  and  the  plaintiff  considered  that  they  had  obtained  the  money  on 
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his  account  and  for  his  use  aad  benefit,  notwithstanding  which  they  took  an 
assignment  to  themselves  o£  the  security  from  the  bank,  and  asserted  that 
they  made  the  agreement  with  the  Bank  of  Manchester  for  their  own  benefit 
and  advantage.  The  plaintiff  submitted  that  he  was  entitled  to  redeem  the 
property  on  payment  of  what  should  appear  due  to  the  defendants  in  respect 
of  the  '2,0001, ,  of  which  sum  they  could  be  considered  only  as  trustees  for  his 
benefit,  for  they  acted  in  the  character  of  his  solicitors  in  the  transaction. 
It  appeared  that  in  March,  1850,  they  prevailed  upon  the  plaintiff,  who  was 
tenant  for  life  of  the  estate,  and  his  son,  who  was  entitled  in  reversion,  to 
execute  some  deed  in  the  nature  of  a  mortgage  to  secure  the  repayment  of 
the  3,000/ .  and  interest.  There  was  a  direct  confiict  of  evidence ,  the 
defendants  alleging  that  the  plaintiff  parted  with  all  his  interest  in  the 
property  when  he  executed  a  deed  of  trust  for  sale  on  the  24th  July,  1841,  in 
favour  of  his  creditors,  but  subject  to  a  mortgage  to  the  Bank  of  Manchester, 
that  they  were  beneficially  interested  in  several  of  the  judgment  debts  secured 
by  such  deed  of  trust  for  sale,  and  that  in  February,  1848,  they  negotiated 
with  the  Bank  of  ilanchester  with  a  view  to  a  purchase  of  a  debt  due  upon 
its  mortgage,  which  negotiation  resulted  in  an  arrangement  that  the 
defendants  should  purchase  the  debt  for  '2,000L  They  denied  that  they  were 
instructed  by  the  plaintiff  or  acted  for  him  on  that  or  on  any  other  occasion 
subsequently  to  Februai*y,  1845,  when  they  unsuccessfully  endeavoured  to 
efifect  a  transfer  of  the  mortgage  held  by  the  Bank  of  Manchester,  and  asserted 
that  the  deed  of  1850  was  merely  a  deed  of  further  assurance. 

Malins,  Q.C.  and  F.  Waller,  in  support  of  the  decree  of  the  court  below, 
contended  that  the  solicitors  were  nothing  more  than  mortgagees ;  that  they 
made  the  plaintiff  a  party  to  the  deed  of  11th  May,  1850  for  the  purpose  of 
confirming  their  title  as  such  mortgagees ;  and  that  there  was  a  clear  and 
express  reservation  in  the  deed  of  the  plaintiff's  right  to  redeem.  It  was  a 
transaction  between  solictor  and  client,  and  came  within  the  principle  laid 
down  in  the  case  of 

Fox  V.  MacTeik,  1  White  &  Tudor 's  Lead.  Gas. 

The  AtioTney-Qeneral  (Sir  R.  Palmer),  Cole,  Q.C.  and  Surrage  objected 
to  the  whole  of  the  Vice  Chancellor's  decree,  on  the  ground  that  the  plaintiS 
was  not  entitled  to  any  relief  in  equity,  he  having,  by  the  deed  of 
13th  October,  1848,  conveyed  away  absolutely  every  particle  of  his  interest 
in  the  property.  The  deed  of  1850  was  merely  a  deed  of  further  assurance 
affecting  property  in  which  the  plaintiff  had  no  interest.  In  the  transaction 
with  the  Bank  of  Manchester  the  defendants  were  not  acting  as  agents  for 
Jenkins,  but  directly  for  themselves,  and  they  could  not  be  prejudiced  by  the 
existence  of  a  special  employment  for  a  limited  period  three  years  before, 
which  in  no  way  connected  itself  with  what  was  done  on  that  occasion. 

They  referred  to 

Watts  V.  Hyde,  2  Ph.  406.  Bellamy  v.  Sabine,  2  Ph.  425.  Wilde  v. 
Qih&on,  1  H.  of  L.  Cas.  621.  Smith  v.  Clay,  3  Bro.  640.  Lord  Sehay  v. 
Rhoadea,  1  Bligh's  New  R.  1.  Gregory  v.  Gregory,  G.  Coo.  R.  21.  Roberta  V. 
TiLnsiall,  4  Hare,  257.    Parkimon  v.  Hanbury,  11  L.  T.  (n.s.)  755. 

Molina,  Q.C,  in  reply,  said  it  was  the  duty  of  the  defendants  from  the 

inception  to  the  conclusion  of  the  transaction,  to  have  regarded  only  the 
benefit  of  their  client,  and  that  it  was  impossible  for  them  to  throw  oft  that 
relationship  without  at  least  communicating  to  the  plaintiff  their  intenticKQ 

of  acting  solely  in  their  own  interest.  He  admitted  the  bill  did  not  pretend 
to  be  one  for  a  general  redemption.  He  had  only  used  the  word  "  redemption  " 
for  want  of  a  better  word  to  express  his  meaning.  The  principle  of  the  bill 
was,  "  You  were  my  soiicitors,  you  undertook  a  certam  transactioa.  and 
ultimately  obtained  a  transfer  of  the  mortgage,  and  I  must  treat  you  as 
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having  obtained  it  for  my  benefit."  He  contended  that  the  lapse  of  time 
was  immaterial,  as  his  client  had  no  knowledge  of  their  proceedings,  and 
therefore  there  could  be  no  acquiescence. 

The  LoKD  Chancellor  (Cranworth). — This  case  is  rather  complicated. 
The  first  question  is,  what  is  the  real  character  of  the  bill?  If  Jenkins  had 
been  the  sole  mortgagor  originally,  I  should  have  had  no  doubt  that  it  was  an 
ordinary  bill  for  redemption,  for  in  the  16th  paragraph  he  states,  "  The 
defendants  John  Parry  and  Hugh  Hughes  pretend  that  the  sums  of  3,0001. 
with  some  arrears  of  interest  is  now  due  to  them  on  the  security  of  the 
before -mentioned  deed  of  mortgage  of  March,  1850,  and  they  refuse  to  convey 
the  hereditaments  and  premises  comprised  in  that  deed,  except  upon  payment 
of  the  sum  of  3,000i.  and  the  alleged  arrears  of  interest."  The  plaintiff, 
however,  insists  that  under  the  circumstances  herein  appearing,  the  said 
deed  of  mortgage  can  only  stand  as  a  security  for  the  balance  of  the  said 
sum  of  1,8001.  paid  by  the  defendant  John  Parry  and  the  said  John  Jones 
Attwood  to  the  said  Bank  of  Manchester  as  aforesaid,  and  of  the  interest  which 
has  accrued  thereon  remaining  after  deducting  from  the  said  sum  and  interest 
the  total  amount  of  the  rents  and  profits  of  the  said  hereditaments  and 
premises  received  by  the  defendants  John  Parry  and  H.  Hughes  as  aforesaid, 
and  that  the  plaintiff  is  entitled  to  redeem  and  to  obtain  a  proper  reconveyance 
of  the  said  hereditaments  and  premises  on  payment  to  the  said  last-named 
defendants  of  such  balance,  and  that  under  the  circumstances  herein  appearing 
the  last-named  defendants  ought  to  be  charged  as  mortgagees  in  possession, 
and  ought  to  pay  the  costs  A  this  suit.  A  clearer  bill  for  redemption  can 
hardly  be  conceived  than  that  would  he.  It  is  plain  to  my  mind,  however, 
that  there  is  no  right  of  redemption  here,  and  for  several  reasons.  The 
first  conclusive  reason  is,  because  from  the  bill  and  answer  and  evidence,  it 
is  perfectly  certain  that  whatever  interest  Jenkins  once  had  in  the  property, 
he  has  parted  with  it  all.  He  is  in  a  position  similar  to  that  of  a  person 
who,  having  mortgaged  an  estate,  sells  it,  and  then  files  a  bill  to  redeem. 
Somebody  is  entitled  to  redeem,  but  not  the  person  who  has  parted  with  all 
the  interest.  Here  there  was  a  very  lai^e  sum  of  money  to  be  raised,  and  all 
that  the  plaintiff  had  was  a  life-interest  in  possession  as  to  a  larger  portion, 
and  in  reversion  as  to  a  smaller  portion  of  the  property.  That  was  not 
enough  to  enable  hun  to  get  the  money,  and  therefore  he  goes  to  the 
remainderman  to  concur  with  him ;  and  it  is  part  of  the  stipulation  that  the 
property  shall  be  sold,  and  the  surplus  money  paid  to  the  son.  Thus  it  is 
clear  that  he  parted  with  all  his  interest,  and  could  not  file  a  bill  for 
redemption.  But  I  rather  agree  with  the  Vice  Chancellor  in  his  view  that, 
if  the  facts  were  such  as  to  entitle  the  plaintiff  to  relief,  although  he  could 
not  file  a  bill  for  redemption,  yet  he  would  have  an  undoubted  right  to  come 
before  the  court.  In  such  a  case  I  think  it  is  necessary  to  look  to  the 
pleadings  very  closely,  and  see  whether  the  facts  are  such  as  to  warrant 
the  relief  sought  for.  What  the  Vice  Chancellor  has  done  is  this.  Discarding 
the  notion  that  there  could  be  relief  by  way  of  redemption,  he  thought  other 
relief  might  be  given.  He  said  the  defendant  Parry  and  his  partner  were 
applied  to  by  the  plaintiff  to  enable  him  to  raise  money  to  pay  off  a  mortgage 
held  by  the  Bank  of  Manchester,  and,  having  been  so  employed,  they  took 
steps  to  get  a  transfer  of  the  mortgage ;  that  the  mortgage  was  about  4,0001. ; 
they  obtained  the  transfer  for  2,000i.,  and  then,  neglecting  their  duty  aa 
solicitors,  they  told  him  they  could  not  get  it,  although  in  fact  they  did  get 
it  for  their  own  benefit.  Now,  if  the  pleadings  make  out  such  a  case,  and  it 
is  clearly  established  by  the  evidence,  I  think  relief  would  follow  as  a  matter 
of  course.  The  point  is,  whether  the  pleadings  do  so  raise  the  question  as 
to  entitle  Jenkins  to  the  relief  given  by  the  Vice  Chancellor,  and  for  that 
purpose  it  is  necessary  to  look  closely  at  the  case  actually  made,  and  on 
which  the  Vice  Chancellor  founded  his  decision.  The  plaintiff  says  that  in 
1850  he  instructed  the  defendants  Parry  and  Attwood  to  borrow  for  him  the 
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money  to  pay  off  the  moneys  then  due  from  him  to  the  Bank  of  Manchester, 
which  they  promised  to  do  if  the  plaintiff  could  arrange  matters  with  the 
bank.  Accordingly  the  plaintiff  shortly  afterwards,  by  one  Mr.  John  Maurice 
Davies,  effected  a  compromise  with  the  bank  for  the  delivery  up  of  his 
title-deeds  on  payment  of  2,0001.,  which  qum  the  bank  agreed  to  accept  in 
full  satisfaction  of  all  moneys  then  due  and  owing  by  the  plaintiff  for  principal 
interest,  but  which  moneys  then  amounted  to  more  than  2,0001.  Shortly 
i^fterwards  the  defendants  Parry  and  Attwood  informed  the  plaintiff  that  they 
were  ready  with  the  sum  of  2,000i.  to  pay  to  the  Bank  of  Manchester;  but 
that,  if  they  paid  it,  the  plaintiff  must  give  them  a  mortgage  of  the  eaid 
hereditaments  and  premises  for  the  sum  of  3,0002.  and  interest.  This  the 
plaintiff  at  first  and  for  some  time  refused  to  give ;  but  being  desirous  of 
carrying  out  the  compromise  with  the  bank,  and  being  unable  to  raise  money 
except  upon  the  security  of  the  hereditaments  and  premises,  he  at  length 
was  compelled  to  give  them  a  mortgage  to  secure  the  sum  of  3,000Z.  and 
interest.  This  is  very  important,  because  what  the  plaintiff  represents  is, 
that  he  employed  Parry  and  Attwood  to  get  the  2,000?.  to  pay  to  the  Bank 
of  Manchester,  that  they  said  they  must  have  a  mortgage  for  3,0001. ,  that 
he  objected  to  this,  but  at  length  acquiesced,  and  gave  a  mortgage  for  3,0OOi. 
Now,  that  mortgage  was  in  1850,  and  the  inference  from  all  this  is,  that  he 
means  this  transaction  took  place  at,  or  shortly  before,  the  time  of  that 
mortgage.  He  further  says,  that  shortly  afterwards  the  defendants  Parry 
and  Attwood  informed  him  they  bad  paid  the  sum  of  2,000L  to  the  Bank  of 
Manchester  on  his  behalf,  and  requested  him  to  execute  a  mortgage  to  them 
to  secure  the  repayment  of  the  sum  of  3,0001.  and  interest,  and  in  the  month 
of  March,  1850,  the  defendants  Parry  and  Attwood  prevailed  upon  the 
plaintiff  and  his  son,  John  Bennett  Jenkins,  to  execute  a  conveyance  of  the 
before-mentioned  hereditaments  and  premises  subject  to  redemption  on 
payment  of  3,000i.  and  interest.  The  plaintiff  then  alleges  that  "  the 
defendant  John  Parry  and  the  said  John  Jones  Attwood  were  employed  by 
the  plaintiff  as,  and  acted  as,  his  solicitors  in  and  about  t)ie  several  matters 
stated  or  referred  to  in  paragraphs  7,  8,  and  9  of  this  bill,  and  the  plaintiff 
had  no  other  advice  or  assistance."  That  is  the  case  of  the  plaintiff,  and 
how  does  he  support  it  by  evidence?  In  the  first  place,  what  is  the  answer? 
The  answer  wholly  denies  everything  of  the  sort.  The  defendants  say,  "  It 
is  true  we  negotiated  with  the  bank  in  1848  for  the  purpose  of  purchasing  up 
this  mortgage;  that  it  was  all  arranged  and  an  agreement  was  entered  into 
in  February,  1848,  but  that  by  delays  the  transaction  was  not  finally  completed 
until  October  in  that  year."  But  they  say  this  was  without  any  communi- 
cation with  the  plaintiff,  and  solely  for  their  own  benefit.  They,  however, 
state  that  they  being  solicitors  at  Aberystwith,  in  February,  1845,  the  plaintiff 
came  to  Attwood  and  told  him  he  was  a  tenant  under  the  Bank  of  Manchester, 
that  the  bank  people  had  a  mortgage  on  his  property,  that  they  were  harsh 
landlords  and  were  distraining  on  him,  and  he  asked  Attwood  to  get  that 
mortgage  transferred  to  some  other  landlord.  Attwood  states  that  he  applied 
to  some  of  his  olients,  but  found  that  he  oould  not  succeed,  and  having 
communicated  the  fact  to  the  plaintiff,  there  was  an  end  of  the  matter,  and 
that  was  the  only  occasion  on  which  his  firm  ever  acted  for  the  plaintiff. 
It  is  perfectly  true  that  although  they  say  they  discontinued  to  act  for  him, 
they  do  not  give  any  specific  date ;  but  that  omission  might  have  been  rectified 
if  the  plaintiff  had  chosi^ii ;  hv  ini;^ht  have  amended  his  bill  traversing  the 
allegation  and  putting  it  in  issue  as  part  of  his  case ;  that  might  have  been 
material,  unless  the  defendants  explained  it.  The  question  therefore  is, 
supposing  a  solicitor  has  been  employed  by  a  client  in  1845  to  see  whether  he 
cannot  get  a  mortgage  held  by  a  harsh  landlord  transferred  to  some  more 
lenient  landlord,  acting,  moreover,  as  a  friend,  and  has  failed  to  do  so, 
whether  there  is  anything  which  prevents  him  three  years  aftenrards 
purchasing  that  mortgage  on  advantageous  terms?  I  see  nothing.  I  should 
be  as  slow  as  any  Judge  to  encourage  anything  like  clandestine  dealing  on 
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the  part  of  a  solicitor  at  the  expense  of  his  client,  but  there  must  be  some 
bounds  to  questions  of  that  sort.  The  allegation  in  the  present  case  seems  to 
me  to  carry  the  doctrine  beyond  what  authority  will  warrant.  But  is  the 
statement  true  on  the  part  of  the  plainti£f?  In  order  to  establish  that  part 
of  his  case  the  plaintiff  is  examined,  and  his  evidence  is  very  much  the  same 
as  that  in  the  bill,  except  that  he  alters  the  date  from  1850  to  1848.  But  he 
does  not  amend  his  bill.  Hie  case  is,  that  at  the  time  of  the  completion  of  the 
transaction  he  took  that  which  he  calls  the  mortgage  of  1850.  Now  that  is 
not  true.  The  transfer  of  the  mortgage  was  in  1848,  and  therefore  it  is  plain 
there  has  been  an  inaccuracy  which  he  does  not  attempt  to  clear  up  in  his 
bill.  He  says  that  in  the  year  1848  he  employed  Parry  and  Attwood  to 
borrow  a  sum  of  money  to  pay  off  the  moneys  then  due  from  him  to  the 
bank,  which  they  promised  to  do  if  he  could  arrange  matters  with  the  bank, 
and  that  through  his  friend  Mr.  Davies  he  effected  a  compromise  with  the 
bank  for  the  delivery  up  of  his  title-deeds  on  payment  of  the  sum  of  2,0001. 
That  is  the  statement  made  by  the  plaintiff,  but  what  says  Mr.  Attwood  ?  He 
says  that  neither  he  nor  his  partners  acted  as  solicitors  or  as  solicitors'  agents, 
or  agents  for  the  plaintiff  in  1848,  and  they  did  not,  nor  did  either  of  them 
before  that  time,  act  for  him  except  that  he  (Attwood)  did  act  for  the  plaintiff 
for  a  special  purpose  in  1845.  Which  of  these  accounts  is  true?  Attwood 
says  that  the  transaction  with  the  Bank  of  Manchester  was  undertaken  by 
himself  and  Hughes  without  any  communication  with  the  plaintiff.  The 
solicitor  to  the  Bank  of  Manchester  gives  a  distinct  account  of  the  transaction, 
having  taken  place  between  the  directors  and  Attwood,  who  was  anxious  to 
get  a  transfer  of  the  mortgage.  That  was  in  February,  1848.  The  account 
given  by  the  plaintiff  is  vouched  by  the  evidence  of  Bavies,  who  says  that 
he  negotiated  with  the  bank  for  him,  but  that  is  inconsistent  with  the  account 
given  by  the  solicitor  to  the  bank,  who  deposes  that  the  agreement  was 
verbally  entered  into  at  a  meeting  which  took  place  at  the  BeUevue  Inn, 
Aberystwith,  in  February,  1848,  between  the  directors  of  the  Bank  of 
Manchester  and  the  defendants  Hugh  Hughes  and  John  Jones  Attwood,  who 
on  the  occasion  stated  to  him  that  they  were  induced  to  purchase  the  said 
mortgage-debt  "  in  the  hope  that  they  might  thereby  be  able  to  get  payment 
of  some  other  claims  which  they  then  had  against  the  estate  charged  with  the 
said  mortgage-debt  subsequent  to  such  mortgage."  The  solicitor  goes  on  to 
say,  "  I  understood  at  the  time  that  the  said  agreement  to  purchase  was  made 
on  the  individual  account  of  the  said  John  Jones  Attwood  and  Hugh  Hughes, 
and  not  on  behalf  or  for  the  benefit  of  the  said  Thomas  Jenkins,  and  that  the 
said  John  Jones  Attwood  and  Hugh  Hughes  were  personally  responsible  to 
the  Bunk  of  Manchester  for  the  fulfilment  of  the  same."  He  also  deposed 
that  on  the  19th  June,  1848,  in  answer  to  a  letter  from  Mr.  John  Maurice 
Davies,  he  wrote,  "  I  am  at  present  in  communication  with  Messrs.  Parry 
and  Attwood,  who  have  engaged  to  pay  me  the  2,0001.  for  which  the  bank 
agreed  to  release  the  estate,  and  I  cannot,  of  course,  open  negotiations  with 
any  other  person  on  the  subject  at  present."  There  was  a  distinct  notice 
to  Davies  that  at  that  time  negotiations  were  going  on  with  Parry  and 
Attwood.  On  tlie  25th  June,  1848,  the  solicitor  to  the  bank  received  a  letter 
from  a  gentleman  named  Eyre  applying  as  solicitor  on  behalf  of  the  plaintiff 
for  the  abstracts  of  title  to  the  mortgaged  estates  with  the  view  of  paying 
off  the  bank,  whereupon  he  replied  to  the  following  effect:  "I  have  been 
for  months  past  and  am  still  in  communication  with  Messrs.  Parry  and 
Attwood,  of  Aberystwith,  who  have  agreed  to  pay  off  my  clients  the  Bank 
of  Manchester;  and  imtil  I  find  they  are  unwilling  or  unable  to  perform  the 
agreement,  I  do  not  feel  justified  in  communicating  with  other  parties  on 
the  subject."  What  an  absurd  thing  it  was  for  the  plaintiff  to  go  on  after 
that  without  communicating  with  them.  The  letters  are  utterly  irreconcilable 
with  the  case  made  by  the  plaintiff.  So  the  matter  went  on,  the  transfer  was 
made,  and  so  far  as  I  can  find  out,  from  that  moment  to  the  present,  no 
complaint  was  made  on  the  subject  until  the  bill  was  filed.    There  is  not 
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BO  much  difierence  aB  the  learned  couqbbI  (Malins)  supposes-  between  this 
case  and  one  in  which  the  solicitors  made  a  purchase  on  their  own  account. 
The  plaintiff  knew  in  July,  1848,  that  Parry  and  Attwood  had  purchased  this 
on  their  own  account.  Supposing  there  was  any  truth  in  the  statement  that 
he  had  employed  them,  he  knew  they  insisted  upon  their  right  at  that  time 
to  purchase  for  themselves.  Therefore,  agreeing  with  the  Vice  Chancellor 
that  if  the  case  made  by  the  bill,  and  supported  by  evidence,  had  been 
such  as  to  warrant  relief  on  the  ground  that  this  was  a  purchase  made  by  a 
solicitor  for  the  benefit  of  his  client,  then  that  relief  might  have  been  given, 
although  the  form  of  the  prayer  seemed  to  point  to  redemption ;  yet,  differing 
from  the  Vice  Chancellor,  1  cannot  believe  that  the  account  stated  by  the 
bill  is  true — I  think  in  such  a  case  it  was  the  bounden  duty  of  the  plaintiff, 
when  he  amended  his  bill,  to  have  stated  accurately  what  were  the  additional 
circumstances  on  which  he  relied  as  giving  him  the  equity  he  was  setting 
up.  He  does  not  do  that,  and  therefore,  looking  at  the  case  made  by  the 
bill  and  answer,  and  supported  by  the  evidence,  I  come  to  the  conclusion 
that  the  plaintiff  has  wholly  failed  in  making  out  the  case  be  set  up.  The 
bill  must  be  dismissed  with  costs. 


Stuart,  V.C,  May  24,  1866. 
BARLOW  V.  M*  MURRAY. 
14  L.  T.  511 ;  L.  R.  2  Eq.  420;  12  Jur.  N.S.  519. 
Praeiioe — Leave  to  amend — New  parties — Pleading. 

Practice. — The  Court,  in  according  leave  to  a  plaintiff  to  amend  his  btU 
hy  adding  parties,  will  not  permit  the  introduction  of  such  matter^  in  otmnecUon 
with  those  parties,  into  the  amended  bUl,  which  would  in  effect  constitute  a 
new  case  against  the  defendant. 

This  was  a  motion  in  the  above  suit  on  behalf  of  the  defendant,  William 
M' Murray,  for  an  order  to  expunge  a  certain  paragraph  out  of  the  amended 
bill,  and  for  payment  of  the  costs  of  the  application  by  the  plaintiffs. 

It  appeared  that  in  February,  1861,  the  defendant,  as  mortgagee  with  a 
power  of  Bale,  sold  to  a  Mr.  Hutton  a  moiety  of  a  Mr.  Shipley's  interest  in  the 
Sporiing  Life  and  Eclipse  newspapers,  and  in  the  premises  where  those  papers 
were  published,  for  1,500?.  Shipley  had  been  declared  bankrupt  in  October, 
1860,  and  at  the  period  of  the  above  sale  the  defendant  was  one  of  his  assignees, 
but  in  June,  1863,  he  ceased  to  be  so. 

The  bill  alleged  that  the  sale  was  made  at  an  undervalue,  and  the  object  of 
the  original  bill  was  to  make  the  defendant  make  good  to  Shipley's  estate  the 
difference  between  the  real  value  of  the  above  papers  and  the  sum  of  l,500i.,  i<x 
which  he  had  sold  them  to  Hutton. 

Upon  the  cause  coming  on  for  hearing,  his  Honour  thought  tiiat  Hutt<uk 
ought  to  be  made  a  party.  The  bill  had  accordingly  been  amended  by  adding 
Hutton  as  a  defendant,  and  the  paragraph  complained  of  was  then  introduced 
into  the  bill,  the  effect  of  which  was,  that  prior  to  the  sale  to  Hutton,  viz.,  in 
January,  1861,  the  defendant  had  agreed  to  sell  two  moieties  of  the  property  in 
the  newspapers  to  a  Mr.  Beeton,  but  subsequently,  for  his  own  advantage,  he 
would  not  carry  out  the  agreemmt. 

The  Attorney  General  (Sir  R.  Palmer),  Bacon,  Q.C.,  and  Swanston,  m 
support  of  the  motion,  submitted  that  a  new  case  had  been  made  against  the 
defendant  by  the  paragraph  complained  of,  and  this  the  plaintiffs,  in  amending 
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their  bill  by  adding  parties,  were  not  authorised  b;  the  practice  of  the  court 
to  do. 

E.  K.  Karalake  {Malins,  Q.C.  with  him),  for  the  plaintiffs,  contended  that 
it  was  most  essential  to  the  plaintiffs'  case  to  show  that  Hutton's  right,  which 
was  a  more  equitable  one,  was  subject  to  a  prior  equity  in  Beeton.  It  was 
a  matter  of  course  implied,  on  leave  being  given  to  amend  a  bill  by  adding 
parties,  that  such  allegations  as  were  necessary  to  connect  those  parties  with 
the  case  made  by  the  bill  must  be  introduced,  and  this  was  all  that  was  done  in 
the  present  instance.  Moreover,  the  paragraph  complained  of  only  repeated  a 
fact  already  in  evidence,  and  could  in  no  way  alter  the  case  made  against 
the  defendant. 

The  Vice-Chancellor. — The  plaintiffs  have  no  right,  on  obtaining  leave  to 
amend  their  bill  by  adding  parties,  to  introduce  into  it  matter  making  a  new 
case  against  the  defendant.  Such  a  proceeding  is  at  variance  with  the  practice 
of  the  court,  alid  cannot  be  allowed.  The  paragraph  must  be  expunged,  and 
tiie  plaintiffs  must  pay  the  costs  of  this  motion. 


Practice — Appearance  of  defendants. 

Pbacticb. — Where  defendants,  after  service  of  the  bill,  failed  within  the 
Hme  limited  to  put  in  an  appearance ,  the  Court,  upon  motion,  directed  thai  in 
the  event  of  their  not  doing  bo  vHthin  a  fortnight,  the  plaintiff  might  be  at 
liberty  to  enter  an  appearance  for  them. 

This  was  a  motion  in  the  above  cause. 

The  bill  was  filed  on  the  22nd  February,  1866,  and  a  copy  was  personally 
served  on  each  of  the  four  defendants  in  the  suit  on  the  9th  March.  On  the 
14th  March  the  plaintiff's  solicitors  received  a  communication  from  Messrs. 
Field  and  Co.  to  the  effect  that  they  had  been  instructed  to  appear  for  all  of 
the  defendants,  and  asking  to  be  supplied  with  six  copies  of  the  bill. 

This  request  was  accordingly  complied  with,  and  interrogatories  having 
been  prepared  by  counsel  on  behalf  of  the  plaintiff,  they  were,  on  the 
22nd  March,  served  upon  Messrs.  Field  and  Go. 

No  answer  was  put  in,  and  on  the  time  for  doing  so  having  expired,  the 
plaintiff's  solicitors  were  informed  by  Messrs.  Field  and  Co.  that  after  receiving 
the  copies  of  the  bill,  their  instructions  to  appear  for  the  defendants  had  been 
countermanded. 

Subsequently,  however  (on  the  18th  May),  Messrs  Field  and  Co.  put  in  an 
appearance  for  one  of  the  defendants. 

Su-anstnn  now  moved  for  leave  to  enter  an  appearance  for  the  remaining 
defendants. 

The  Vice-Chancellor  said  that  unless  all  of  the  defendants  entered  an 
appearance  within  a  fortnight,  the  plaintiff  mi^^ht  be  at  liberty  to  do  so  for  them; 
and  directed  that  an  order  to  that  effect  should  be  served  on  the  defendants. 


Stuart,  V.G.,  May  31,  1866. 
BURTON  V.  TEBBUTT. 
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Wood,  V.C.,  May  3,  1866. 

LANKESTER  v.  WOOD. 
GROSSMAN  V.  WOOD. 
14  L.  T.  512. 

Praetiee — Staying  proceedings  in  oTeditor*$  tuit  after  decree  in  anoGw 

iuit. 

Executor  and  Administrator. — Where  a  decree  has  been  made  in  a 
creditor's  suit  to  take  the  usual  accounts  of  an  intestate's  estate  a  short  time 
after  the  bill  filed,  and,  as  alleged,  with  a  view  to  prevent  another  creditor  who 
had  also  filed  his  bill  for  the  same  purpose,  the  Court,  on  an  application  to  stay 
the  proceedings  in  the  second  suit,  will  give  special  directions  that  thai  part 
of  the  real  estate  which  it  was  alleged  that  the  administratrix  was  about  to 
dispose  of  should  be  sold  in  the  usual  way,  and  the  proceeds  brought  into  court 
to  abide  further  directions  with  reference  to  the  debt  due  to  the  second  crediior. 

These  were  two  creditors'  suits  to  take  the  accounts  of  the  estate  of  one 
John  Humphreys  Thomas,  deceased,  formerly  a  licensed  victualler  at  Sydenham. 
The  first  bill  was  filed  on  the  27th  February,  1866,  and  a  decree  had  been 
obtained  referring  it  to  chambers  to  take  the  usual  accounts.  The  second  bill 
was  filed  on  the  21st  February,  1866,  by  brewers,  who  had  proved  their  debt  in 
the  first  suit,  for  the  same  object,  more  especially  to  make  the  real  estate  avail- 
able, but  no  answer  had  been  filed  by  the  plaintiffs  in  the  first  suit. 

The  plaintiffs  in  the  first  suit  now  moved  that  all  proceedings  in  the  eeccaid 
suit  should  be  stayed. 

The  affidavit  made  in  opposition  to  the  motion  by  the  solicitors  in  the  second 
suit  stated  that  it  had  been  ascertained  that  the  defendant  in  the  first,  being 
the  administratrix  of  the  estate,  had  entered  into  some  arrangement  by  which 
the  principal  part  of  the  real  estate,  consisting  of  a  public-house,  called  the 
"  Talma,"  should  be  sold;  that  the  administratrix  was  in  humble  circumstances, 
her  husband  being  a  clerk  with  a  limited  salary  in  the  plaintiff's  solicitor's  office; 
that  the  personal  estate  was  wholly  insufficient  to  pay  the  intestate's  debts, 
and  if  iAie  treaty  for  the  sale  of  the  real  estate  proceeded  the  proceeds  were  in 
danger  of  being  lost  to  the  estate. 

K.  W.  Stock,  in  support  of  the  motion  to  stay  proceedings,  relied  on 
Penny  v.  Turner,  30  L.  J.  136  Oh. 

Fischer,  for  the  administratrix. 

Dickinson,  for  the  plaintiffs  in  the  second  suit,  contended  that  the  whole 
was  a  contrivance  to  prevent  his  clients  from  obtaining  a  decree  in  their  suit, 
by  which  the  real  estate  might  be  made  available  for  the  intestate's  debts  which 
would  be  thus  defeated.  That  the  administratrix  had  not  filed  any  answer  in  his 
suit,  although  the  extended  time  for  doing  so  had  expired,  and  she  and  her 
husband  were  in  contempt.  He  suggested  that  a  peremptory  order  for  sale  of 
the  real  estate  should  be  taken,  and  the  proceeds  paid  into  court. 

The  Vice-Chanxellor  made  an  order  that  there  should  be  added  to  the 
third  inquiry  directed  by  the  decree  in  the  first  suit  a  direction  that  if  the  alleged 
contract  for  the  sale  of  the  public-house  to  a  person  of  the  name  of  Wyatt  should 
not  be  carried  into  effect,  the  public-house  and  all  other  the  real  estate  of  the 
intestate  should  be  sold  for  the  benefit  of  the  creditors  with  the  sanction  of 
the  court,  and  the  amount  of  the  proceeds  of  such  sale  be  brought  into  court, 
and  an  inquiry  who  had  been  in  the  occupation  thereof  since  the  deatii  of  tiie 
intestate.  That  the  proceedings  in  the  second  suit  should  be  stayed,  the 
plaintiffs  therein  and  the  defendant  Thomas  the  administratrix  to  add  tiieir 
costs  to  their  debt. 

Order  accordingly. 
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(IX  THE  queen's  bench.] 

June  I,  1866. 


SOMES  AND  OTHERS  v.  JENKINS. 


14  L.  T.  519. 


Ship — Freight — Broker — Principal. 

Shipping. — T.,  a  shiphroker,  engaged  shipping  room  in  the  plaintijf's  ship 
for  goods.  T.  sent  on  the  plaintiffs'  usual  adveriisitig  card  for  freight  to 
defendant,  u-ith  a  note  of  the  quantity  of  freight  he  had  engaged  for.  Defendant 
then  shipped  the  goods  and  took  the  mate's  receipts  with  defendant's  name  as 
ike  shipper.  Defendant  sent  those  receipts  to  T.  with  a  set  of  hills  of  lading 
in  his  usual  form,  in  which  his  name  appeared  as  shipper  of  the  goods.  Plaintiffs 
then  procured  the  captain's  signature  to  the  bills  of  lading  and  returned  them 
tviih  a  freight-note  to  T.,  debiting  defendant  as  the  shipper  with  freight.  T.  sent 
on  the  bills  of  lading  to  defendant  without  the  freight-note,  but  making  out 
another  freight-note.    Defendant  afterwards  paid  T.  the  freight. 

By  the  custom  of  the  port  the  shipowner  may  retain  the  hiUs  of  lading 
until  payment  of  the  freight,  when  the  freight  is  made  payable  there,  or  may 
part  with  them,  and  then  the  skipper  has  two  morUhs'  credit  from  the  saiUng 
of  the  ship. 

After  the  payment  to  T.,  and  before  the  two  months'  credit  had  expired, 
T.  stopped  payment: — Held,  under  the  circumstances  that  defendant  was  liable 
io  the  plaintiffs  for  the  freight. 

This  action  was  brought  to  recover  1081.  58.  Id.  for  freight  of  380  hogBheadB 
of  beer  from  London  to  Bombay,  per  ship  Star  of  India,  and  primage  thereon. 

The  plaintiffs  are  shipowners  of  London,  and  the  defendant  is  a  brewer  at 
Lambeth,  trading  as  Coding,  Jenkins,  and  Co.,  who  had  contracted  with  tihe 
Indian  Gover^^ent  to  supply  beer  at  Bombay.  Kurraehee.  and  Madras. 

On  the  14th  September,  1863,  a  shipowner  and  broker  named  Thomson 
agreed  with  the  defendant  to  provide  ship  room  for  the  conveyance  of  the  beer 
St  288.  per  tun  of  four  hogsheads,  and  58.  primage,  payable  in  London  at  two 
months  after  the  sailing  of  the  vessel. 

The  plaintiffs  did  not  know  of  that  agreement,  but  b  licved  Thomson  was 
acting  as  broker  f(H*  the  defendant  m  the  usual  way. 

Part  of  the  beer  was  carried  in  ships  belonging  to  Thomson  and  part  in 
ships  in  which  he  engaged  ship  room. 

On  the  5th  July,  1864,  Thomson  engaged  shipping  room  in  the  Star  of 
India  for  330  hogsheads  of  beer  at  258.  tun,  freight  payable  here.  He  sent  to 
the  defendant  the  plaintiffs'  card  as  to  the  sailing  of  the  ship,  without  informing 
him  of  the  rate  of  freight,  but  intimating  the  number  of  hogsheads  he  had 
engaged  room  for. 

When  freight  is  payable  here  the  shipowner  may  require  settlement  of  the 
freight  before  parting  with  the  bill  of  lading  for  the  goods  shipped,  if  he  be  not 
satisiied  with  the  credit  of  the  shipper. 

On  the  11th  July  the  defendant  shipped  the  330  hogsheads  of  beer,  and 
took  the  mate's  receipts  for  them,  which  were  forwarded  by  the  defendant  to 
Thomson.    They  stated  the  goods  to  have  been  shipped  by  the  defendant's  firm. 

A  set  of  bills  of  lading  in  a  printed  form  stating  the  shipment  to  be  by  tiie 
defendant  were  sent  by  defendant  to  Thomson,  who  having  iilled  up  the  blank, 
sent  the  same  to  the  plaintiff's  brokers  for  signature  by  the  captain. 
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The  captain's  stature  was  procured  and  the  brok^  made  out  tiie 
freight-note : 

r      Lion           691       160  hbds        |        Tons.  I        108   2  6 

[  G.  .1.  *  Co.  .1     740      180               I          82  I  fi   S  1 

VariooB.   

GODINO,  Jenkins  and  Co.,  .   £108   6  7 
Per  Thomson  and  Co.,  Order. 

The  bills  of  lading  so  signed  and  the  freight-note  were  taken  up  by  Thomson 
and  exchanged  for  the  mate's  receipts  which  were  handed  by  him  to  the 
plaintiff's  brokers. 

Thomson  then  forwarded  the  bills  of  lading  to  the  defendant. 

The  ship  sailed  and  duly  arrived  at  Bombay  with  the  cargo,  and  the  beer 
was  delivered  to  the  indorsees  of  the  bills  of  lading  from  the  defendant. 

On  the  first  Saturday  after  the  two  months  from  the  ship's  sailing,  applica- 
tion was  made  to  Thomson  for  the  freight,  and  as  he  did  not  pay,  afterwards  to 
the  defendant,  who  refused  to  pay  on  the  ground  that  he  had  paid  the  amount 
of  the  freight-note  to  Thomson. 

The  freight-note  sent  by  the  plaintiffs'  brokers  to  Thomson  was  not  sent 
on  by  him  to  the  defendant,  but  instead  thereof  another  made  out  by  Thomson 
as  f (ulows : 

Messrs.  Coding,  Jenkins,  and  Co., 

London,  16th  July. 
Drs.  to  freight,  &o.,  per  ship  Star  of  India,  Capt.  Holloway  for 

Bcnnbay. 

880  hhds.  beer.  62i  tuns,  at  288   116  10  0 

Primage    6  16  6 

£121    5  6 

Bombay  contract,  Ko.  2,  due  17th  Sept. 

Patrick  Thomson  and  Co. 

The  defendant  paid  that  freight  to  Thomson  on  1st  August,  1864,  but  plaintiffs 
had  no  knowledge  of  this.  I 

Bovill,  Q.C.  {T.  Jones  with  him),  for  the  plaintiffs,  and 

Melliah,  Q.C.  {Cohen  with  him),  for  the  defendant : 

Qreaves  v.  Legg  2  H.  A  N.  210.    Sweeting  v.  Pearce,  5  L.  T.  (n.s.)  79. 

Blackburn,  J. — I  am  of  opinion  that  the  plaintiffs  are  entitled  to  recover 
this  freight  from  the  defendant.  If  Thomson  had  in  point  of  fact  been  acting  as 
broker,  and  the  defendant  was  his  principal,  there  could  be  no  doubt  about  the 
plaintiff's  right  to  recover.  But  in  September,  1868,  there  was  an  agreement 
between  Thomson  and  the  defendant,  by  which  Thomson  engaged  to  find  ship 
room  at  the  rate  of  288.  per  tun  for  a  quantity  of  beer  to  be  supplied  by  the 
defendant.  The  fact  of  this  agreement  having  been  made  was  not  known  to 
the  plaintiffs  when  Thomson  agreed  for  sending  out  the  beer  by  the  ship  in 
question.  The  defendant  then  shipped  the  beer  in  plaintiffs'  ship,  and  took 
the  mate's  receipts.  After  that  he  sends  the  mate's  receipts  and  bUls  of  lading 
in  which  his  name  appears  as  the  shipper  of  the  goods  to  Thomson,  who  fills  up 
the  rate  of  freight  he  had  contracted  for,  and  sends  them  on  to  the  plaintiffs' 
brokers  to  procure  the  captain's  signature.  The  bills  of  lading  with  th« 
captain's  signature  and  a  freight-note  are  then  sent  to  Thomson;  but  that 
freight-note  is  not  brought  home  to  the  knowledge  of  the  defendant.  By  th« 
usage  of  London,  when  freight  is  payable  in  London,  the  shipowner  is  not  bound 
to  give  up  the  bills  of  lading,  but  may  retain  them  imtil  the  freight  is  paid  if  be 
be  not  satisfied  with  the  credit  of  the  shipper,  or  he  may  part  with  them,  and 
then  two  mouths'  credit  for  payment  of  the  freight  is  allowed.  It  was  said  tiiat 
the  defendant  was  not  cognisant  of  this  usage.    It  is  not,  however,  necessaiy 
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to  decide  whether  that  circumstance  is  material  or  not,  because  by  law  the 
shipper  of  goods  at  a  particular  port  is  to  be  held  to  deal  with  the  shipowner 
according  to  the  usage  and  custom  of  the  port,  and  the  shipowner  has  a  right 
to  treat  the  shipper  as  if  he  knew  the  usage  and  custom.  It  would  be  most 
inconvenient  to  hold  otherwise,  and  the  business  of  a  shipowner  could  scarcely 
be  carried  on  if  he  had  a  right  to  charge  those  persons  only  who  might  know, 
and  not  those  who  did  not  know  of  the  custom  and  usage  of  the  port.  The 
defendant  took  back  the  bills  of  lading  in  this  case,  and  paid  the  freight  to 
Thomson  without  making  inquiry  of  Thomson  about  the  matter.  As  it  turned 
out  Thomson  stopped  payment.  Under  the  circumstances,  1  think  the  plaintiffs 
have  a  ri^hfe  to  say  to  the  defendant  that  they  parted  with  the  bills  of  lading  to 
him,  takmg  his  promise  that  he  would  pay  the  freight,  and,  therefore,  that 
they  were  entitled  to  recover.  . 

Mellor,  J.  concurred. 

Shee,  J. — I  am  also  of  opinion  that  the  plaintiffs  are  entitled  to  recover. 
The  learned  Judge  recapitulated  the  facts,  and  said  that  it  was  quite  consistent 
with  all  that  appeared  that  Thomson  was  acting  merely  as  the  agent  of  the 
defendant  in  the  shipment  of  the  goods  by  the  Star  of  India  ship ;  and  being  of 
opinion  that  he  so  acted  as  agent,  the  plaintiffs  were  entitled  to  recover. 


Pleading — General  release  in  an  aeaignment  for  benefit  of  creditors — Plea  of 

in  action  on  joint  and  several  note — Replication  that  the  note  was  not  included 
in  the  release — Partiiular  recital  restraining  general  words — Effect  of  the  release. 

Deed  and  Bond. — To  an  action  on  a  joint  and  several  promissory  note 
against  one  of  the  makers,  ike  defendant  pleaded  a  general  plea  of  release.  The 
replication  set  out  the  release,  whi-h  tvas  contained  in  a  deed  of  assignment  io 
a  trustee  for  the  benefit  of  creditors,  made  prior  to  the  Bankruptcy  Act,  1861, 
wherein  was  contained  a  recital  that  the  debtor  (the  defendant)  was  indebted  to 
his  several  creditors  in  the  sums  set  opposite  their  respective  names  in  the 
schedule  thereunder  written,  and  it  then  averred  thai  the  note  declared  on  was 
not,  nor  was  it  intended  to  be,  included  in  the  sum  set  opposile  io  plaintiff's 
name  in  the  said  schedule,  or  in  the  release,  and  that  no  payment  on  account  of 
the  said  note  had  ever  been  made  io  the  plaintiff  under  the  deed: — Held,  not- 
withstanding,  thai  the  effect  of  the  deed  was  to  release  the  note  decUired  on. 

Declaration  on  a  joint  and  several  promissory  note  of  defendant  and  one 
W.  E.  Pickwick,  dated  9th  February,  1865,  for  1001.  at  three  months,  and  for 
money  payable  and  on  accounts  stated. 

Plea :  That  after  making  of  the  said  promissory  note,  and  before  the  same 
became  due,  and  whilst  pUiintiff  was  the  holder  thereof,  &c.,  and  before  suit,  and 
on  22nd  March,  1860,  plaintiff  by  deed  released  defendant  of  and  from  al!  and  all 
manner  of  debts,  sums,  bills,  bunds,  notes,  .  .  claims,  and  demands  whatso- 
ever which  plaintiff  then  had,  or  thereafter  might  have,  against  defendant  for  or 


Judgment  for  the  plaintiffs. 


[IN  THE  COURT  OF  BXOHEgUER.] 

May  2,  1866. 
WIGENS  V.  PICKWICK. 
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in  respect  of  any  debt,  transaction,  matter,  or  thing  up  to  the  day  of  the  date 
of  the  said  deed ;  and.  further,  that  the  said  promissory  note  was  made  ot 
delivered  by  defendant  to  plaintiff  for  and  in  respect  of  a  debt  and  transacticm, 
matter,  and  thing  before  the  day  of  the  date  of  the  said  deed,  &c. 

Beplication: — 1.  Issue  on  the  said  plea.  2.  For  a  further  replication,  that 
the  said  deed  was  and  is  in  the  tenor  following  (the  deed  is  set  out  at  length 
and  verbaiim  in  the  replication,  and  the  following  are  the  parts  material  for  tiiis 
report) : 

"  This  indenture,  made  22nd  March,  1860,  between  defendant  of  the  first 
part,  J.  H.,  a  trustee  for  the  creditors  of  the  said  defendant,  of  the  second  part, 
and  the  several  other  persons  whose  names  and  seals  are  hereunto  set  and 
subscribed,  being  respectively  creditors  of  the  said  defendant  of  the  third  part. 
Whereas  the  said  defendant  is  justly  indebted  to  the  said  several  persons, 
parties  hereto  of  the  third  part,  in  the  several  sums  set  opposite  to 
their  respective  names  in  the  schedule  hereimder  written,  whioh  he  is 
unable  to  pay  in  full,  and  has  therefore  proposed  and  agreed  to  assign  all  his 
estate  and  effects  unto  the  said  trustee  for  Uie  benefit  of  his  creditors  as  herein- 
after mentioned.  It  was  thereby  witnessed  that  defendant  thereby  assigned 
unto  the  said  trustee  all  his  real  and  personal  estate  and  effects  whatsoever  upon 
trust  to  sell,  and  out  of  the  proceeds  thereof  to  pay  rateably  and  without  priority 
to  the  creditors  of  the  said  defendant  their  several  and  respective  debts,  and  the 
residue,  if  any,  of  the  said  proceeds  to  the  said  defendant.  And  in  considera- 
tion of  the  premises  and  of  the  said  assignment  the  said  several  persons,  parties 
thereto  of  the  third  part,  and  also  the  creditors  by  or  on  whose  behalf  the  said 
deed  was  or  should  be  signed,  did  thereby  release  and  for  ever  dischai^e  the  said 
defendant  of  and  from  all  and  all  manner  of  debt  and  debts,  sum  and  sums  of 
money,  covenant  and  covenants,  bills,  bonds,  notes,  accounts,  reckonings,  judg- 
ments, executions,  actions,  suits,  claims,  and  demands  whatsoever  which  they, 
any  or  either  of  them,  then  had  or  thereafter  might  have  against  the  said 
defendant,  his  heirs,  Ac,  for  or  in  respect  of  any  debt,  transaclion,  matter,  or 
thing  up  to  the  day  of  the  date  thereof.  And  the  said  creditors  parties  thereto, 
each  for  himself  and  not  one  for  the  other,  thereby  covenanted  with  defendant, 
his  executors,  &c.,  to  indemnify  him  from  and  against  the  several  bills  and  notes 
which  had  been  accepted,  made,  or  indorsed,  or  delivered  to  tJiem  respectively 
by  defendant  for  or  in  respect  of  the  debts  or  sums  set  opposite  their  names 
respectively  or  any  of  them." 

Averments  that  plaintiff's  name  and  seal  was  set  and  subscribed  to  the  said 
indenture;  that  the  sum  set  opposite  to  plaintiff's  name  in  the  said  schedule 
was  133Z.  68.  8d. ;  that  plaintiff  at  the  time  of  making  the  said  indenture  was  a 
creditor  of  defendant  for  that  sum.  And  further,  that  the  money  payable  by  the 
said  promissory  note,  and  due  on  the  said  accounts  stated,  and  the  debt  and  claim 
in  the  declaration  mentioned,  were  not,  nor  were  the  same  or  any  part  thereof ^ 
intended,  understood,  or  meant  by  phiintiff  or  defendant  to  he  included  in  the 
said  sum  or  debt  of  133Z.  Qs.  8d.,  or  in  the  said  release.  And  further,  that  no 
payment  was  at  any  time  made  to  plainti£f  of  or  on  account  of  the  said  claim 
in  the  declaration  out  of  any  moneys  received  by  virtue  of  the  said  indenture 
or  otherwise. 

Issue  taken  and  joined  on  the  said  replication. 

Demurrer  and  joinder  in  demurrer  also  to  the  same. 

Defendant's  points: — 1.  That  it  is  not  competent  to  plaintiff  to  explain, 
vary,  or  control  the  absolute  nature  of  the  release  contained  in  the  deed  by  parol 
evidence  in  the  manner  attempted  in  the  replication.  2.  That  the  effect  and 
operation  of  the  release  contained  in  the  deed  can  only  be  ascertained  from  the 
four  comers  of  the  deed  itself.  3.  That  the  release  being  free  from  ambiguity  the 
recital  contained  in  the  deed  cannot  control  the  same.  4.  That  the  release  is 
not  confined  to  the  debts  and  sums  of  nooney  set  opposite  to  the  creditorB'  names 
in  the  schedule,  but,  for  the  consideratioiu  mentioned  in  the  deed,  extends  to 
all  debts,  sums  of  money,  and  promissory  notes  which  such  creditOTS  (tiie  releas- 
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ing  parties)  had  against  defendant  at  the  date  of  the  deed,  and  therefore  to  the 
promissoiy  note  and  eauaea  of  action  in  the  declaration. 

Plaintiff's  points: — 1.  That  the  matters  set  forth  in  the  replication  do  not 

infringe  the  rule  against  the  admissibility  of  parol  evidence  to  contradict,  control, 
or  vary  the  contents  of  a  deed.  2.  That  the  deed  does  not  in  terms  release  the 
debt  claimed  in  the  action,  and  that  plaintiflF  is  at  liberty  to  show  that  it  did 
not,  and  to  what  debts  the  release  applied.  3.  That  the  release  is  only  of  the 
sums  and  debts  set  opposite  to  the  creditors'  names  in  the  schedule. 

A.  Charles,  for  defendants,  in  support  of  the  demurrer  to  the  replication. — 
The  deed  contained  a  general  release  from  all  debts  due  from  defendant  to 
plaintiff,  and  expressly  included  all  bills  on  which  defendant  might  become 
liable.  It  was  pleaded  as  a  legal  plea,  and  if  within  the  meaning  of  the  deed 
the  release  be  shown  to  be  general,  defendant  was  entitled  to  judgment.  It  will 
probably  be  contended  contra  that  the  operation  of  the  release  was  controlled  by 
the  recital  in  the  deed,  and  that  the  release  applied  only  to  the  sum  specified 
in  the  schedule.  But  that  was  not  so.  The  object  of  the  deed  was  to  relieve 
the  debtor  from  all  his  debts.  The  trustee  was  to  distribute  the  estate  rateably. 
It  was  anal(^us  to  a  deed  of  composifcion  or  arrangement  under  the  Bankruptcy 
Act,  1861,  and  the  same  principles  were  to  be  applied  to  it.  (He  was  here 
stopped  by  the  CJourt,  who  called  on) 

Finder,  for  plaintiff,  to  support  the  demurrer. — On  the  plainest  principles  of 
law  with  reference  to  the  construction  of  deeds,  the  replication  was  good  without 
having  recourse  to  the  principles  of  equity  referred  to  by  the  other  side.  This 
was  not  a  composition  or  arrangement  deed  under  the  Bankruptcy  Act,  1861,  but 
an  assignment  of  defendant's  estate  upon  trust  to  sell  and  pay  rateably  to  the 
creditors  the  debts  lumed  in  the  schedule,  and  the  surplus  to  the  assignor.  The 
note  was  not  due  at  the  date  of  the  deed.  The  recital  in  effect  was,  that  defendant 
was  indebted  to  plaintiff  in  1331.  68.  8d.,  and  there  was  an  averment  that  the 
promissory  note  was  not  intended  to  be  included  therein,  and  also,  which  was 
important,  that  no  payment  on  account  of  the  claim  in  the  declaration  had  been 
made  by  the  trustee  out  of  moneys  received  under  the  deed.  The  release, 
though  couched  in  general  terms,  was  governed  by  the  particular  recital,  and 
confined  to  the  specific  debts,  and  it  was  the  same  as  a  distinct  recital  that 
plaintiff  was  indebted  in  1331.  6s.  8d.  only.  For  that  proposition  Payler  v. 
Homersham  (4  M.  &  S.  423),  which  was  on  all  fours  with  and  undistii^uishable 
from  the  present  case,  was  a  distinct  and  leading  authority.  It  might  be  said 
here,  as  was  said  by  Lord  Bllenborough  in  that  case,  that  the  averment,  that 
the  money  secured  by  the  joint  and  several  note  was  not  meant  to  be  included  in 
the  release,  put  an  end  to  the  question.  The  note  being  joint  and  several,  was 
an  important  element.  Suppose  defendant  to  have  been  a  surety  for  W.  E. 
Pickwick,  and  upon  execution  of  the  deed  he  had  expressly  stipulated  that  it 
should  not  extend  to  the  joint  and  several  note,  and  that  therefore  the  specific 
sum  was  put  in?  [Brahwell,  B. — You  put  the  case  negatively,  but  suppose 
the  parties  ignorant  of  the  existence  of  the  note,  then  the  allegation  in  the  repli- 
cation would  be  true,  but  sttrely  the  debtor  would  be  discharged.  Martin,  B. — 
Payler  v.  Homerakam  is  distinguishable.  There  it  was  not  a  debt  at  all.  It 
was  a  liability  on  an  indemnity  bond  given  as  a  banker's  guarantee,  and  the 
scope  of  the  deed  pleaded  in  that  case  had  no  reference  to  a  liability  of  that 
kind  at  all.  Brahwell,  B. — You  are  attempting  to  explain  the  deed  by  parol.] 
Lord  EUenborough  in  Payler  v.  Homersham  says:  "  The  release  being  of  an 
aggregate  sum  which  is  compounded  of  several  debts,  the  plaintiffs  may  aver  of 
what  it  is  or  not  compounded."  It  was  like  a  question  of  "  parcel  or  no  parcel,'* 
and  plaintiff  might  show  an  intention  to  include  specific  debts,  and  to  exclude 
the  promissory  note.  Had  it  been  included  the  debt  would  have  been  233Z. 
[Martin,  B. — There  may  have  been  a  dispute  between  the  parties  on  this  very 
matter ;  the  defendant  denying  his  liability  on  the  note,  or  disputing  its  validity. 
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and  the  plaintiff  ineisting  to  the  contrary,  and  ultimately  the  plaintiff  may  have 
yielded  the  point  and  executed  the  deed.  All  that  is  consistent  with  the  replica- 
tion.] For  that  very  reason  the  parties,  agreed  to  confine  the  operation  of  the 
release  by  the  recital  to  the  specified  debt.  In  Lyall  v.  Edwards  {6  H.  k  N.  137; 
30  L.  J.  193,  Ex.),  which  was  a  stronger  case  than  the  present,  a  general  release 
was  held  to  extend  only  to  claims  known  to  the  parties  and  not  to  a  claim  for  a 
wrongful  pledj^ing  of  documents  unknown  at  the  time  to  the  plaintiff.  But 
here  it  was  admitted  that  neither  party  intended  the  note  to  be  included. 
[Bramwell,  B. — People  continually  take  it  that  the  contrary  of  what  is  denied 
must  huvo  been  intended,  foi^etting  that  there  is  another  and  an  intervening 
state  of  things,  namely,  that  the  matter  was  never  contemplated  at  all.  ]  Stmon* 
V.  Johnson  and  another  (3  B.  &  Ad.  175),  approving  the  decision  in  Payhr  v. 
Homcrsh-im  and  llarrhy  v.  Wall  (1  B.  &  Aid.  103),  were  authorities  to  the 
same  effect;  and  the  last-named  case  showed  that  had  plaintiff  here  executed 
the  deed  in  blank  as  to  the  amount  of  his  debt,  the  note,  even  though  intended 
to  have  been  excluded,  would  still  have  been  released.  Daniel  v.  Saunden 
(2  Chit.  K.  5G4).  But  again,  the  note  was  joint  and  several,  and  there  being  no 
reservation  in  the  deed  of  rights  against  co-debtors  was  an  argument  against  the 
release  extending  to  such  debts;  Simons  v.  Johnson  {uhi  «up.)  [Bramwell, 
B. — Suppose,  instead  of  1331.,  it  turned  out  that  2001.  was  due  to  the  plaintiff, 
would  he  not  be  entitled  to  a  dividend  on  the  2001?]  It  was  submitted  he 
would  not.  The  creditors  were  cestuh  que  trust  of  the  trustee  to  the  amount 
named  in  the  deed  Lancaster  v.  Elce  (7  L.  T.  (n.s.)  128;  81  L,  J.  789,  Ch.), 
and  the  latter  would  not  be  justified  in  paying  plaintiff  any  part  of  this  note, 
or  any  more  than  the  sum  specified  and  admitted  by  the  deed  to  be  due ;  but  if 
the  release  was  to  operate  on  the  whole  amount  of  the  debt,  then,  on  the  other 
hand,  a  composition  on  the  same  amoimt  would  be  payable,  the  obligation  and 
benefit  being  mutual  and  correlative.  The  schedule,  too,  would  be  nugatory 
and  useless  if  the  effect  of  the  deed  were  the  same  whether  the  amount  of  debt 
was  inserted  or  not.  The  replication  was  good,  unless  the  governing  authorities 
on  the  construction  of  deeds  were  overruled.    He  cited  also 

Fazakerly  v.  McKnight.  Q  El.  &  Bl.  705  ;  26  L.  J.  80,  Q.B.    Com.  Dig. 

"Eelease,"  E.  5,  "  Construction." 

A.  Charles,  contra,  was  not  called  on  to  reply. 

Martin,  B. — This  is  an  ai^umentative  traverse.  It  strikes  me  that  accordnig 

to  proper  pleading  the  plaintiff  should  have  traversed  the  release  in  his  replica- 
tion. The  replication  as  it  stands  is  argumentative.  The  true  meanina;  of  th« 
deed  is,  that  the  parties  shall  insert  in  the  schedule  everything  that  is  due  from 
the  dubtor.  The  averment  in  the  replication  that  the  money  payable  by  the 
promissory  note  and  the  debt  or  claim  in  the  declaration  were  not,  nor  were  the 
same  or  any  part  thereof,  intended  by  plaintiff  or  defendant  to  be  included  in  the 
said  debt  of  133L  68.  8d.  or  in  the  said  release,  is  setting  up  parol  evidence  to 
vary  the  deed,  and  in  my  judgment  that  evidence  wotild  have  been  inadmissible. 
If  you  use  an  argumentative  traverae,  it  seems  to  me  that  you  should  negative 
every  possible  case  that  can  be  suggested.  As  far  as  my  judgment  goes,  the 
decisions  in  the  numerous  cases  cited  by  Mr.  Pinder  were  perfectly  right,  but 
I  do  not  think  tliat  they  are  in  point  at  all.  They  are  all  of  them  entirely  distin- 
guishable from  the  present  case,  which  is  that  of  a  man's  creditors  releasing 
him  severally  from  his  debts.  The  clear  object  of  the  deed  here  was  to  release 
the  defendant  from  all  his  pecuniary  liabilities,  and  it  is  manifest  that  the  deed 
was  intended  to  include  all  his  creditors.  On  this  demurrer  I  think  that  the 
judgment  of  the  court  must  be  for  the  defendant,  and  that  we  mxat  hold  the 
replication  to  be  bad. 

Bramwbu.  and  Pigott,  BB.  concurred. 

PoLLOOK.  C.B.  was  absent. 

Judgment  for  defendant. 
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The  Court,  however,  suggested  that  plaiutifE  might  amend  his  replication, 
and  gave  him  time  until  Monday  the  7th  May  to  elect  whether  he  would  do  bo 
or  not,  on  which  day 

Pmder  stated  to  the  court  that  he  had  elected  to  amend  by  striking  out 
the  replication  and  taking  issue  on  the  plea  of  release,  which 

Martin,  B.  said  ^s  decidedly  the  proper  course  for  plaintiff  to  adopt. 


Stephen  Lushington,  May  12,  14,  28,  1866. 

THE  OFFICE  OF  THE  JUDGE  PROMOTED  BY  THE  BISHOP  OF 
NOBWICH  V.  BERNEY. 

14  L.  T.  528. 
Beneficed  clergyman — SoUciiaiion  of  ckaatity. 

EcoLBBiASTiOAL  Law. — A  beneficed  clergyman,  found  guilty  of  solicitation  of 
cfuutity,  suspended  for  two  yeart  ah  officio  et  beneficio,  and  condemned  in  costs. 

This  case  came  before  the  court  by  letters  of  request  horn  the  Bishop  of 

Xorwich. 

The  case  is  only  reported  to  show  the  character  of  the  charge  made,  and 
the  pimidhment  awarded,  the  learned  Judge  being  satisfied  that  the  charge  as 
made  was  established  by  evidence. 

The  articles,  as  admitted,  alleged : 

1.  We  article  and  object  to  you,  the  said  Thomas  Bemey,  that  by  the 
eoclesiaetical  laws,  canons,  and  constitution  of  the  Church  of  England  all  clerks 
and  ministers  in  holy  orders  are  particularly  eujoined  and  required  to  be  grave, 
decent,  reverend,  and  orderly  in  their  general  deportment  and  behaviour  in 
every  respect,  and  to  abstain  from  incontinence,  lewdness,  solicitation  of 
chastity,  ot  any  other  excess  whatever,  and  from  being  guilty  of  any  indecency 
themselves,  or  encouraging  the  same  in  others;  but  that,  on  the  contrary,  they 
are  enjoined  amongst  other  things  to  be  always  doing  the  thii^s  whicli  shaU 
appertain  to  honesty,  and  endeavouring  to  profit  the  church  of  God,  bearing 
in  mind  that  they  ought  to  excel  all  others  in  purity  of  life,  imder  pain  of 
deprivation,  suspension,  or  any  other  ecclesiastical  punishment  or  censure  as  the 
exigency  of  the  case  and  the  law  thereupon  may  require  and  authorise,  according 
to  the  nature  and  quality  of  their  offence,  &c. 

The  2nd  article  pleaded  the  institution  of  the  defendant,  being  in  holy 
orders,  to  the  rectory  and  parish  of  Bracon  Ash,  in  the  diocese  of  Norwich  and 
province  of  Canterbury. 

4.  That  the  aforesaid  H.  M.  C.  is  the  wife  of  the  Rev.  J.  J.  C,  and  that 
she  and  her  said  husband  resided  together  for  about  four  years  immediately 
preceding  the  month  of  May,  1864,  in  the  rectory-house  or  parsonage  of  the 
parish  of  Bracon  Ash. 

6.  Also  we  article  and  object  to  you,  the  said  Thomas  Bemey,  that  on  or 
about  the  11th  day  of  the  month  of  May,  1864,  you  called  at  the  said  rectory- 
house  of  Bracon  Ash  aforesaid,  and  took  luncheon  with  the  said  H.  M.  C.  and 
her  said  husband;  that  after  luncheon  her  said  husband  and  her  sister,  the 
aioreBaid  M.  E.  D.,  who  was  then  on  a  visit  at  the  said  rectory-house,  went  out 
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riding  together,  leaviiig  you  alone  with  the  said  H.  M.  C.  in  the  drawing-room 
of  the  Baid  house ;  that  whilst  you  were  so  alone  with  her  in  the  said  drawing- 
room  you  looked  at  her,  and  took  hold  of  her  hands,  and  said  to  her,  "  Ckime 
on  to  the  sofa  with  me;  the  blinde  are  down;  Mr.  C.  will  never  know  anything 
about  it,  and  it  will  be  Sk  liaison  between  ub  "  (meaning  thereby  to  soHcit  and 
incite  the  said  H.  M.  C.  to  consent  to  your  committing  adultery  with  her); 
that  the  said  H.  M.  C.  thereupon  said  to  you,  "  How  can  you  talk  to  me  in  such 
a  way  ?  Do  you  not  know  that  I  am  a  married  woman  ?  and  yet  you,  a  clergy- 
man, wish  me  to  commit  such  a  sin."  That  you  then  asked  her  to  sit  on  the 
sofa,  but  that  she  got  up  to  go  out  of  the  room,  when  you  set  a  chair  for  her  and 
addressed  her  as  follows,  "  I  take  my  oath  that  as  I  hope  for  salvation,  I  will 
never  say  a  word  about  it."  That  she  immediately  thereupon  left  the  room, 
and  came  back  about  4.30  p.m.,  when  she  found  you  still  there,  and  alone; 
that  she  asked  you  to  promise  to  her  never  to  repeat  such  conduct  again,  and 
added  that,  if  you  did,  she  should  tell  Mr.  C.  (meaning  thereby  her  husband); 
that  you  said  to  her,  "  Oh,  no  you  won't/'  and  that  you  then  left  the  house. 

7.  Also  we  article  and  object  to  you,  the  said  Thomas  Berney,  that  several 
days  after  the  occurrence  in  the  next  preceding  article  mentioned,  to  wit,  on  or 
about  the  21st  day  of  the  said  month  of  May,  1864,  you  called  again  at  the 
rectory-house  of  Bracon  Ash  aforesaid,  and  remained  in  the  dining-room  of  the 
said  house  for  some  considerable  space  of  time  alone  with  the  said  H.  M.  C. ; 
and  that  whilst  you  were  in  the  said  room  alone  with  her  you,  running  from 
your  chair  to  the  sofa  where  she  was  sitting,  sat  down  by  her  side,  and  asked 
her  to  come  into  the  drawing-room,  as  the  servants  were  not  always  passing  by 
the  drawing-room  window  (there  being  a  walk  used  by  the  servants  past  the 
dining-room  windows);  that  the  said  H.  M.  C.  thereupon  said  to  you  that  she 
was  not  ashamed  of  anything  that  she  did,  and  that  the  servants  might  see  and 
hear  anything  that  she  did ;  that  you  thereupon  said  "  Hush  ! "  and  opened  the 
doors  leading  from  the  dining-room  into  the  kitchen  and  that  you  then 
shut  the  said  two  doors  between  the  kitchen  and  the  dining-room  and 
returned  to  the  said  sofa,  and  again  sitting  down  on  it,  placed  one  of  your 
hands  on  the  knee  of  the  said  H.  M.  C,  and  said  to  her,  "  I  want  something 
so  very  bad.  I  have  been  so  excited  all  the  week.  Bo  let  me  have  my  own 
way ;  a  slice  out  of  a  cut  cake  will  never  be  missed.  I  shall  go  crazy  if  you 
don't  let  me  have  my  own  way.  I  shall  go  home  and  make  a  fool  of  myself 
with  Susan  (referring  to  your  own  housemaid)  or  some  one  else  "  (intending 
thereby  to  solicit  and  incite  the  said  H.  M.  C.  to  allow  you  to  commit  adultery 
with  her) ;  that  she  said  to  you  she  could  not  go  on  so  any  longer,  and  that  either 
you  or  she  must  leave  Bracon  Ash,  &c. 

Also  we  article  and  object  to  you  the  said  Thos.  Bemey,  that  on  the  after- 
noon of  a  certain  Tuesday  about  the  end  of  the  said  month  of  May,  1864,  the 
aforesaid  M.  £.  D.,  the  sister  of  the  said  H.  M.  C,  the  said  H.  M.  C.  being 
in  your  company  at  or  near  your  house,  you  invited  the  said  M.  E.  T>,  to 
accompany  you  together  with  her  said  sister  into  your  greenhouse,  that  the 
said  H.  M.  C.  declined  to  accompany  you  to  the  said  greenhouse  on  the  ground 
that  she  was  tired,  but  that  the  said  M.  E.  D.  consented  to  and  did  accompany 
you  into  the  said  greenhouse ;  that  after  you  had  been  in  the  said  greenhouse 
with  her,  you  told  the  said  M.  E.  D.  that  you  had  a  new  design  for  yoiu*  garden 
which  you  wished  her  to  see,  and  that  she  accordingly,  by  your  desire,  accom- 
panied you  into  your  library,  and  whilst  she  was  alone  with  you  in  your  said 
library,  looking  over  the  said  design,  you  put  your  arms  round  her  waist  and 
kissed  her;  that  she  the  said  M.  E.  B.  tiiereupon  told  you  that  she  shodd  go 
home  directly,  and  tiiat  you  then  asked  her  to  go  upstairs,  which  she  refused  to 
do,  and  that  you  thereupon  said,  "  You  need  not  be  afraid,  I  won't  hurt  you  or 
get  you  into  any  trouble;"  that  you  then  went  out  of  the  library  and  walked 
up  some  stairs  leading  towards  the  drawing-room  in  your  house,  and  said  to 
her, ' '  Oh,  nonsense,  do  come ;  * '  that  she  then  opened  the  door,  and  went  oat  ci 
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your  house,  and  that  you  then  followed  her  and  said  to  her,  "  Well,  the  drawing- 
room  is  unfurnished,  and  a  roll  of  carpet  is  a  poor  substitute  for  a  sofa." 

9.  Also  we  article  and  object  to  you  the  said  Thos.  Bemey,  that  on  a 
certain  occasion  happening  about  ten  days  after  the  Tuesday  in  the  next  preced- 
ing article  referred  to,  you  being  alone  with  the  said  M.  E.  D.  in  the  drawing- 
room  of  the  rectory-house  of  Bracon  Ash  aforesaid,  asked  her  to  sit  on  the  so& 
with  you,  and  tried  to  kiss  her;  that  she  refused  to  sit  on  the  sofa  with 
you,  or  to  allow  you  to  kiss  her;  that  you  then  got  up  and  took  hold  of  her  by 
the  arm,  and  kissed  her  against  her  will;  and  that  you  also  tried  to  pull  her 
on  to  the  sofa ;  and  that  she  then  got  up  and  left  the  room. 

10  and  11.  That  by  reason  of  the  premises  you  have  been  guilty  of  lewd 
and  incontinent  conduct  and  conversation,  and  of  inciting  and  soliciting  the 
said  H.  M.  C.  and  H.  E.  D.  respectively  to  commit  adultery  and  fornication 
with  you. 

12.  That  by  reason  of  your  conduct,  &c.,  you  have  caused  great  scandal  in 
the  church. 

The  rest  were  the  usual  formal  articles. 

The  allegation  on  behalf  of  the  defendant  went  at  some  length  into  the 
story  of  the  acquaintance  between  himself  and  the  persons  mentioned  in  the 
articles,  and  negatived  the  charges  of  solicitation  of  chastity,  Ac. 

A  responsive  allegation  was  brought  in  on  behalf  of  the  plaintiff. 

And  the  case  was  heard  on  vivd  vooe  evidence. 

Dr.  Deane,  Q.C.  and  Dr.  Triairam  for  the  promoter. 

Dr.  Twi8§,  Q.C,  Karaldke,  Q.C,  and  Dr.  Middleton  for  the  deferent. 

The  learned  Bean  op  the  Arches  being  satisfied  that  the  charge  was 
established,  suspended  the  defendant  ab  officio  et  beneficio  for  two  years,  and 
condemned  him  in  the  costB  of  the  suit. 


Stuart,  V.C.,  May  22,  1866. 
MOREY  V.  VANDENBERGH. 
14  L.  T.  642. 

Practice — Crosa-examination — Notice  of  motion — Mis-statement  in. 

Evidence. — Motion  by  the  plaintiff  for  the  postponement  of  the  ctoss- 
txamination  of  his  witnesses  by  the  defendant  until  after  the  defendant  had 
filed  the  last  of  his  affidavits,  refused  on  the  ground  that  the  notice  of  motion 
wrongly  recited  that  the  time  allowed  to  the  defendant  for  filing  his  affidavits 
had  been  enlarged. 

The  court  has  discreiionaTy  power  to  permit  the  defendant  to  cross- 
examine  the  plaintiff's  witnesses  before  filing  his  own  affidavits. 

This  was  a  motion  by  the  plaintiff  in  the  above  cause,  asking  that,  as  the 
time  within  which  the  defendant  had  to  file  his  afifidavits  had  been  enlarged  till 
the  8th  June  next,  the  appointment  by  the  defendant  to  cross-examine  the 
plaintiff's  witnesses  might  be  postponed  till  after  the  defendant  had  filed  the 
last  of  his  affidavits. 

Malirts.  Q.C,  and  Briggs,  in  support  of  the  motion,  submitted  that  it 
would  be  contrary  to  the  practice  of  the  court  if  the  defendant  were  permitted 
to  cross-examine  the  plaintiff's  witnesses  before  filing  his  own  affidavits.  It 
«iras  evidently  the  defendant's  intention  to  abide  me  result  of  the  cross- 
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examination,  and  to  shape  his  affidavits  in  accordance  with  the  facts  then 
elicited.    They  referred  to 

Lady  Londonderry  v.  BramweU,  5  W.  B.  248;  and  Rule  19  of  the  Orders 
of  6th  February.  1861. 

E.  K.  Karslake,  for  the  defendant,  contended  that  by  the  15  A  16  Vict. 

c.  86  the  defendant  had  an  undoubted  right  to  select  his  own  time  for  cross- 
examination.  Neither  the  case  nor  the  rule  referred  to  had  any  application 
to  the  present  question.  The  rule  merely  provided  that,  in  the  event  of  any 
party  failing  to  cross-examine  within  the  periods  prescribed,  he  should  lose 
his  right  of  cross-examination  altogether;  and  in  the  case  cited  the  application 
had  been  made  by  the  defendant,  while  here  it  was  by  the  plaintiff,  who  would 
have  the  advantage  of  replying  to  the  whole  of  the  defendants'  cue. 

The  Vice  Chancellor. — ^There  is  no  occasion,  Mr.  Karslake,  to  continue 
your  argument.  I  shall  refuse  the  motion,  with  costs,  on  the  ground  that 
the  notice  of  motion  wrongly  recites  that  the  time  within  which  tibe  defendant 
had  to  file  his  affidavits  was  enlarged.  This  was  not  the  case;  all  that  was 
done  was  to  take  out  a  summons  which  has  not  been  disposed  of.  As  regards 
the  practice  of  the  court,  although  the  40th  section  of  16  &  16  Vict.  c.  86  has 
undoubtedly  been  greatly  modified  by  rule  19  of  the  orders  of  5th  February, 
1861,  still  the  court  has  discretionary  power  to  act  as  it  tiiinks  best  in  cases 
like  the  present. 


Will — Construction — Legacy — Time  specified  for  claim. 

Will. — Testator  by  his  wUl  left  certain  legacies  in  trust  for  such  of  hit 
cousins  who  should  claim  them  within  twelve  months  after  his  decease.  After 
hit  death  B.,  a  cousin,  residing  abroad  put  in  his  claim  within  the  Ume  fixed, 
and  at  the  tame  time,  with  the  view  of  protecting  the  interests  of  C,  another 
cQusin/wrote  to  the  trusieet'  toUcitor  at  foUowt:  "I  have  a  brother,  C,  hut 
I  do  not  know  hit  present  addrets.  I  have  written  to  find  out;  at  soon  at  he 
is  found  he  will  write;  therefore  put  in  his  claim."  The  solicitor  complied 
with  these  instructions: — Held,  that  this  was  sufficient  to  entitle  C.  to  hit 
legacy. 

This  was  a  petition  presented  under  the  following  circumstances: — 
George  Stone,  by  his  will  dated  the  28th  October,  1862,  devised  and 
bequeathed  all  his  real,  copyhold,  and  the  residue  of  his  personal  estate,  to 
trustees  on  certain  trusts  for  sale ;  and  on  further  trust,  after  payment  of 
debte,  &c.,  to  pay  such  of  his  first  cousins  on  his  father's  side  as  should  at 
his  (the  testator's)  death  be  residing  out  of  the  United  Kingdom,  and  who 
should  claim  their  respective  legacies  within  twelve  months  after  the  testator's 
decease,  the  sum  of  500L  each. 

The  testator  died  on  the  28th  September,  1863. 

The  petitioner,  Charles  Carr,  and  his  brother  Henry  Carr,  as  the  testator's 
first  cousins,  were  entitled  under  the  above  disposition  to  the  sum  of  5001. 
each,  subject  to  their  respectively  putting  in  their  claims  before  the  ezpiraticai 
of  the  time  fixed  by  the  testator. 

On  the  80th  May,  1864,  Henry  Carr,  resident  in  Califorma,  put  in  his 
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claim;  and,  with  the  view  of  protecting  the  interests  of  his  brother,  the 
petitioQer,  wrote  to  the  executors'  solicitor  as  follows: 

"  I  have  a  brother  Charles,  but  I  do  not  know  his  present  address.  I  have 
written  to  him  to  find  out;  as  soon  as  he  is  found  he  will  write;  therefore  put 
in  his  claim.  P.S. — I  wish  you  to  appear  as  attorney  for  myself  and  brother 
Charles,  and  present  our  claims  to  an  interest  in  my  deceased  cousin  George 
Stone's  estate,  and  send  a  commission  to  B.  C.  Whiting,  IT.  S.  attorney,  or 
John  O.  Wheeler,  U.  S.  clerk  to  take  depositions  as  to  identity,  &c." 

This  letter  was  received  by  the  solicitor  on  the  7th  July,  1864,  and,  in 
reply,  after  expressing  his  willingness  to  act  in  the  manner  required,  he 
continued:  "I  will  also  inform  the  executors  that  your  brother  Charles's 
address  will  soon  be  ascertained,  and  that  he  will  be  entitled  to  a  legacy  of 
600i."  Subsequently,  but  not  within  the  time  prescribed,  the  petitioner 
ratified  the  claim  made  on  his  behalf  by  his  brother. 

The  question  raised  was,  whether  this  notice  of  the  petitioner's  claim  was 
sufficient  to  entitle  him  to  the  legacy  of  500L 

The  legacy  had  been  paid  into  court  by  the  trustees,  and  the  petitioner 
now  asked  that  it  might  be  handed  to  him. 

F.  0.  Haynes  appeared  in  support  of  the  petition. 

Leu'in  for  the  trustees  and  executors. 

The  Vice  Chancellor  said  that,  under  the  circumstances,  he  considered 
tiie  directions  of  the  testator  had  been  sufficiently  complied  with,  and  ordered 
the  fimd  to  be  paid  to  the  petitioner,  after  deducting  the  costs  of  the  petiti(m. 


Wood,  V.C.,  May  23,  1866. 

MAJOR  V.  THE  PARK  LANE  COMPANY  (LIMITED). 

14  L.  T,  643;  L.  R.  2  Eq.  453. 

Building  Act,  1855,  8  .  83. — Party-wall — Notice — Taking  dovm  party- 
tiructure. 

London. — The  SSrd  section  of  the  Metropolitan  Building  Act  of  1855 
preacrihet  what  notice  shall  be  given  by  parties  intending  to  make  alteratioris 
in  their  buildings  with  reference  to  the  adjoining  owners  of  party  structures. 

The  owner  of  a  party -siructuTe  consisting  of  a  coach-house  and  stable, 
proceeded  to  pull  down  the  same,  and  in  so  doing  removed  a  brestsummer,  a 
beam  of  wood  let  into  the  adjoining  owner's  party-wall,  with  the  intention  of 
reconstruction ;  in  fact,  being  a  case  of  simple  removal: — Held,  that  under  the 
Act  it  was  not  necessary  to  give  the  three  months'  required  notice  of  such 
intended  alteration. 

This  was  a  bill  by  the  plaintiff,  who  held  the  lease  of  a  house.  No.  5,  in 
Park  Lane,  against  the  above  company,  praying  an  injunction  to  restrain 
them  from  pulling  down,  cutting  away,  or  interfering  with  the  party  structure 
which  separated  the  plaintiff's  house  from  the  defendants'  adjoining  building, 
and  from  otherwise  doing  damage  or  injury  to  plaintiff's  said  house  and 
premises,  and  to  repair  and  make  good  the  damage  already  done. 

The  bill  alleged  that  the  plaintiff  was  the  lessee  of  the  house  and  premises 
Aforesaid,  for  a  term  of  fourteen  years  from  Midsummer  1865.  That  the 
defendants  were  a  company  duly  registered  under  the  Companies'  Act,  1862, 
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for  the  purpose  of  acquiring  land  for  building  and  oiher  piuposes,  and  that 
they  had  purchased  and  were  the  owners  of  a  certain  building  adjoining  &e 
plaintiff's  house,  separated  therefrom  by  a  party  structure.  The  wall  which 
separated  the  plaintiff's  premises  from  the  defendants'  adjoining  building, 
was  essential  to  the  support  of  the  plaintiff's  bouse  and  premises.  That  on 
the  23rd  January  last  l^e  defendants  conunenced  pulling  down  their  said 
building,  and  in  the  course  of  such  operations  the  defendants  had  cut  into 
the  said  party  structure,  and  carried  away  a  considerable  portion  of  the  wall 
which  separated  the  plaintiff's  house  from  the  defendants'  adjoining  building. 
That  by  reason  thereof  the  said  party  structure  had  become  and  was  in  a 
dangerous  state,  and  unless  restrained,  the  plaintiff  would  sustain  irreparable 
injury.  That  no  notice  had  been  given  by  the  defendants  of  their  intention 
to  pull  down  or  interfere  with  said  party  structure  under  the  provisions  of 
the  MetropoUtan  Building  Act,  1855,  which  the  defendants  were  bound  to 
^ve,  and  the  plaintiff  had  never  given  hia  consent  to  any  act  of  the  defenduits 
m  relation  to  the  premises. 

The  clause  88  of  the  Metropolitan  Building  Act,  1855,  upon  which  the 
principal  question  turned,  is  intituled  "  Party  Structures,"  and  provides  for 
eleven  cases  as  to  rights  of  building  and  adjoining  owners.  And  tiie  84th 
section  provides  that  three  months*  notice  should  be  given  with  respect  to  the 
exercise  by  building  owners,  and  adjoining  owners  of  their  respective  rights. 

The  cause  came  on  by  motion  for  decree  on  the  19th  February  last,  when 
an  order  was  made  by  his  Honour,  referring  it  to  some  architect  to  report 
what  had  been  done  and  ought  to  be  done  in  respect  of  the  party  structure  in 
the  bill  mentioned,  having  regard  to  the  provisions  of  the  Building  Act,  1855, 
with  all  necessary  instructions. 

Mr.  Whichcord,  the  architect  to  whom  the  matter  was  referred,  made 
the  following  report : 

The  wall  is  a  party-wall  within  the  meaning  of  the  said  Act.  The 
defendants  have  removed  the  buildings  on  their  side,  and  by  so  doing  have 
disclosed  four  tiers  of  wooden  bond  in  the  wall  and  several  gutter  bearers. 
The  end  of  a  brestsummer,  supported  by  a  storey  post  at  the  north-west  angle 
of  the  party-wall,  has  been  built  into  the  wall  to  the  extent  of  a  few  inches; 
several  bri<^s  over  it  and  forming  a  portion  of  the  wall  at  the  angle  have  been 
displaced,  and  I  have  no  doubt  such  displacement  has  arisen  from  the  attempt 
made  to  remove  this  brestsummer.  I  have  carefully  inspected  the  plaintiff's 
premises,  but  have  failed  to  find  any  cracks  or  other  indication  of  damage 
which  could  have  been  caused  by  works  of  the  defendants.  I  do  not  consider 
the  party-wall  in  any  way  dangerous.  I  think  it  would  be  proper  to  remove 
the  end  of  the  brestsummer  and  make  good  the  wall  as  far  as  it  is  loose  with 
sound  brickwork  in  cement;  there  can  be  no  damage  in  doing  this,  if  ordinary 
care  be  used  by  the  workmen.  The  upper  tier  of  wooden  bond  and  gutter 
bearers  should  also  be  taken  out  and  replaced  with  brickwork,  as  the  thickness 
of  the  party-wall  at  this  level  is  only  14  inches,  whereas  below,  and  where 
(he  other  tiers  of  wooden  bond  are  situated,  the  wall  is  18  inches  thick.  Upon 
mature  consideration  of  the  whole  facts,  I  am  of  opinion  that  the  plaintiff's 
house  has  sustained  no  damage  from  the  work  that  has  been  done;  that  the 
defendants  did  not  contemplate  any  interference  with  the  party-wall,  or  doing 
more  than  removing  their  own  old  buildings  from  the  site,  but  that  in  such 
removal  the  party-wall  has  been  inadvertently  interfered  with,  and  timber 
has  been  laid  open  in  it,  and  moreover  that  no  repair  of  the  wall,  within  the 
88rd  section  of  the  said  Act,  was  contemplated  by  the  defendants. 

John  Whichcord. 

The  plaintiff  now  moved  for  an  injunction  in  tbe  terms  of  the  prayer  of 
the  bill. 

The  question  was  whether,  under  the  terms  of  the  Metropolitan  Building 
Act,  1855,  notice  of  what  bad  been  done  ought  to  have  been  given  by  tbe 
defendants  to  the  plaintiff. 
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M.  Jamea,  Q.C.,  and  E.  CharleB,  for  the  plaiutifE,  contended  that  such 
notice  was  neceBsary,  and  that  plaintiff  was  ^titled  to       injunction  pirayed. 

Daniel,  Q.C.,  and  Druce,  for  the  defendants,  contended  that  what  had 
been  done  by  the  defendants  they  had  a  perfect  right  to  do,  and  that  the 
provisions  of       Act  were  not  applicable  to  the  case. 

E.  Charles  in  reply. — If  a  i>arty  pulls  down  with  an  intention  of  rebuilding, 
the  Act  applies. 

'Hie  Vice-Chanoellob. — ^This  is  a  nice  construction  of  the  83rd  clause  of 
the  building  Act,  which  specifies  various  purposes  for  which  other  adjoining 
owners  whose  property  is  separated  by  a  party-wall  may  deal  with  a  party 
ffteuoture,  and  I  apprehend  that  any  person  might  do  this,  and  the  defendants 
are  right  in  saying  they  might  deal  with  anything  leaning  against  that  party 
structiure,  but  not  forming  a  support  to  it.  There  is  nothing  in  the  Act  which 
goes  the  length  of  dealing  with  that  which  does  not  afford  support,  anything 
as  being  within  the  meaning  of  the  Act,  and  forming  a  part  of  the  party 
structure  itself.  There  was  built  against  this  party  structure  originally  a 
sort  of  stable  and  ooaeh-house,  and  there  appears  also  to  have  been  placed 
on  the  top  of  the  party  stoucture  a  metal  gutter  which  ran  along  the  top  of 
the  party-wall,  that  tiling  which  formed  part  of  the  lintel,  partly  formed  with 
this  brestsummer,  let  into  a  large  sort  of  post,  this  post  does  not  rest  on  the 
wall,  but  on  a  storey  post  at  the  fiu^her  end.  But  that  is  let  into  the  wall, 
and  the  wall  being  built  in  the  way  it  is,  no  removal  of  it  could  take  place 
without  removing  some  of  the  bricks  in  the  wall,  or  without  shaking  them; 
and  the  difficult  part  of  the  case  is,  that  the  brestsummer,  as  far  as  it  is 
embedded  in  the  wall,  would  afEord  some  degree  of  support,  the  same  amount 
of  support  as  the  quantity  of  bricks  whose  place  it  occupied,  the  half-brick 
or  whatever  it  was;  the  brestsummer  takes  its  place,  and  therefore  dealing 
with  it  might  be  taken  to  be  dealing  in  some  sense  with  the  party-wall. 
There  is  the  real  point  of  difficulty  in  the  case.  I  cannot  help  observing 
that  the  brestsummer  is  not  touched  till  after  the  bill  is  filed,  and  it 
is  not  the  cause  of  the  suit  being  instituted.  What  happened  before 
the  filing  of  the  bill  was  this.  The  parties  had  set  about  preparing  and 
had  indicated  what  it  was  they  intended  ultimately  to  do.  Before  anything 
can  be  done  in  the  way  of  buildmg  there  is  first  of  all  something  to  be  removed, 
and  having  to  remove  they  ctmtract  with  a  person  to  do  it.  The  contractor 
who  has  to  remove  has  nothii^  to  do  with  the  building,  and  there  is  no 
necessity  to  give  a  notice  of  removal,  or  any  notice,  till  the  time  came  when 
they  were  going  to  build.  And  therefore  it  comes  to  a  case  of  simple  removal. 
Tt  appears  to  be  plain  that,  whatever  may  be  intended,  still  as  to  clearing  the 
ground  no  notice  was  necessary,  unless  that  very  clearing  is  something  as  to 
which  notice  should  be  given  by  the  terms  fo  the  Act;  therefore  it  brings  it 
back  to  the  question,  whether  before  the  bill  was  filed  there  was  anything 
done  which  required  notice.  Before  the  bill  was  filed  there  was  only  the 
removal  of  the  gutter,  and  in  doing  that  there  dropped  down  a  few  bricks. 
Then  this  gentleman  finding  this  thing  being  removed,  and  finding  that  some 
bricks  had  fallen  down,  makes  the  complaint  to  the  man  he  sees  at  work, 
and  gets  the  answer  that  "it  is  a  rich  company,  we  can  afford  to  risk  the 
consequences  that  may  ensue."  That  answer  is  given  merely  by  a  workman 
on  the  spot.  There  is  no  more  formal  application  of  any  sort  to  the  company 
themselves  to  know  what  they  are  about.  And  no  mischief  could  have  arisen 
from  looking  at  the  plans,  which  he  might  have  seen  if  he  had  asked.  Nobody 
did  ask,  and  therefore  the  bill  was  hastily  filed.  There  is  a  part  of  the  matter 
also  that  I  cannot  overlook.  Before  bill  filed  the  solicitor  on  the  spot  says, 
"  A  few  bricks  will  put  all  this  to  rights."  The  plaintiff  says,  "  Oh,  th^t  will 
never  do."   Now,  I  do  not  think  this  is  a  proper  mode  of  initiating  a  suit  of 
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this  description.   What  takes  place  afterwards  creates  more  difficulty  as  to 

whether  or  not  some  notice  might  have  been  necessary  under  the  BuOding 
Act.  What  next  takes  place  is  on  the  day  that  the  bill  is  filed.  An  attempt 
is  made  to  move  the  brestsummer  which  is  morticed  into  the  wall.  Moving 
a  great  beam  like  that  must  necessarily  have  had  some  effect  on  the  wall,  and 
it  might  be  a  question  whether  in  itself  it  would  not  be  a  cutting  into  the  waU. 
A  very  narrow  construction  should  not  be  given  to  the  Act  in  that  respect. 
Whatever  means  you  use  to  pull  it  out,  it  is  said  it  is  not  to  be  deemed  or 
taken  to  be  a  cutting  of  the  wall.  It  has  been  said  that  something  might  be 
done  more  mischievous,  something  which  might  be  irreparable,  and  although 
it  may  not  be  under  the  Act  a  cutting,  it  must  be  something  that  will  be 
taken  to  be  an  interference  with  property  in  a  serious  manner,  causing  a 
dread  of  irremediable  mischief,  and  under  the  Act,  if  it  was  such  a  thing,  it 
would  be  dealt  with  accordingly.  Had  it  been  done  before  the  bill  was  filed 
it  might  have  justified  a  speedy  filing  of  the  bill  in  consequence  of  the  rapid 
approach  of  danger.  But  the  bill  was  thus  filed.  That  being  so,  and  it 
turning  out  that  the  attempt  to  remove  the  brestsummer  did  no  mischief, 
upon  the  whole  I  cannot  deal  with  the  case  as  coming  under  the  83rd  sectiim. 
The  plaintiff  had,  in  fact,  no  right  to  file  this  bill.  The  order  made  was  as 
follows : 

This  Court  doth  order  that  upon  the  defendants  undertaking,  if  the 
plaintiff  should  require  it,  within  one  week  to  do  the  works  in 
the  report  of  Mr.  John  Whichcord  mentioned  to  the  satisfaction 
of  said  Mr.  Whichcord,  the  plaintiff's  biU  be  dismissed  with  costs. 


Wood,  V.C.,  May  29,  1866. 

HOWARTH  (otherwise  MILLS)  v.  MILLS. 

U  L.  T.  544;  L.  R.  2  Eq.  389;  12  Jur.  N.S.  794. 

Disapproved  of,  Occleston  v.  Fullalove,  [1879]  E.  R.  A.;  43  L.  J.  Ch.  297; 
L.  R.  9  Ch.  147;  29  L.  T.  785;  22  W.  R.  805  (L.  JJ.). 

Devise  in  favour  of  children,  "  legiiimate  or  otherwise  " — Marriage  with 
deceased  wife's  sister. 

Will. — A  testatrix,  who  had  gone  through  the  form  of  marriage  teitk  the 
widower  of  her  deceased  sister,  by  her  will  gave  her  property  to  her  children, 
"legitimate  or  otherwise."    At  ike  date  of  the  will  she  had  only  one  child, 

the  plaintiff,  bui  had  afterwards  four  other  children  by  her  assumed  husband: 
— Held,  that  the  plaintiff  was  solely  entitled,  and  that  ike  gift  in  favour  of  the 
other  children  was  void. 

Sarah  Mills,  by  a  will  made  in  1855,  gave  all  her  personal  estate  to  her 
brother  and  sister  upon  trust,  after  sale  and  conversion,  to  pay  to  Edward 
Howarth  100/.,  and  to  pay  and  apply  the  residue  in  such  proportion  as  her 
trustees  might  think  fit  towards  the  maintenance,  education,  and  advancement 
"of  each  and  every  of  her  children,  legitimate  or  otherwise,  which  should  be 
living  at  her  decease,  until  each  of  such  children,  legitimate  or  otherwise, 
should  respectively  attain  the  age  of  twenty-one  years;"  and  she  further 
directed  that  "  as  soon  as  either  of  her  said  children,  legitimate  or  otherwise, 
should  attain  the  age  of  twenty-one  years,  and  as  often  as  the  same  should 
occur,  her  trustees  should  pay  unto  such  child  its  proportionate  share  "  of 
the  trust  estate. 

Sarah  !Mills,  in  July,  1851,  had  gone  through  the  form  of  marriage  with 
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Edward  Howarth,  the  widower  of  her  deceased  sister,  and  at  the  date  of  the 
will  she  had  one  child,  the  present  plaintiff,  living.  After  the  date  of  the 
will  she  had  four  other  children  by  Edward  Howarth,  the  three  survivors  of 
n-hom  were  the  present  defendants. 

The  testatrix  died  in  January,  1864.  The  bill  in  the  suit  was  filed  in 
March,  1864,  and  prayed  a  declaration  by  the  court  that  the  plaintiff  was 
entitled  solely,  or  as  to  what  persons,  if  any,  other  than  the  plaintiff  were 
entitled. 

W.  W.  Cooper,  for  the  plaintiffs,  contended  that  a  gift  to  future  illegi- 
timate children  was  clearly  void,  as  being  contra  bonoa  mores.    He  cited 

Medworth  v.  Pope,  27  Beav.  71.  Burnett  v.  Tugwell,  31  Beav.  882; 
7  L.  T.  (n.s.)  121. 

E.  K.  Karalake,  for  the  defendants,  contended  that,  inasmuch  as 
directly  the  testatrix  contracted  a  valid  marriage  the  will  would  have  been 
revoked,  no  other  than  illegitimate  children  could  have  taken  under  the  will. 
J.  J.  Jervis  for  the  trustees. 

The  Vice- Chancellor  said  there  could  be  no  doubt  about  the  intention 
of  the  testatrix  to  provide  for  these  children,  and  for  their  sakes  it  was  to  be 
regretted  that  the  intention  could  not  be  carried  out.  Through  the  circum- 
stances of  the  case  before  the  Master  of  the  Bolls  were  somewhat  different 
from  the  present,  yet  there  could  be  no  difference  as  to  the  policy  of  the  law. 
If  it  was  held  contra  bonos  moreg  for  a  third  person  to  provide  for  the  future 
illegitimate  children  of  any  woman,  fortiori  it  must  be  contra  bonoa  mores 
where  a  woman  herself  provided  for  her  own  illegitimate  children.  Here 
there  was  no  possible  mode  of  providing  for  these  children  except  by  the 
mother's  gift,  and  though  stress  had  been  laid  on  tne  fact  that  it  was  a  case 
of  marriage  with  a  deceased  wife's  sister,  yet,  after  the  decision  of  the  House 
of  Lords  in  Brook  v.  Broofc  (9  H.L.  Cas.  183,  4  L.  T.  (n.s.)  93),  it  was 
impossible  for  him  to  consider  this  state  as  anything  but  an  immoral  connec- 
tion. He  must  therefore  make  a  declaration  that  the  plaintiff  was  solely 
entitled  to  the  fund. 


[IK  THE  queen's  BENCH.] 

May  31,  1866. 

REG.  V.  STONE.    Be  THE  METROPOLITAN  RAHiWAY  COMPANY. 

14  L.  T.  552. 
L.  C.  C.  A.,  sect.  121.— Notice  to  treat. 

Compulsory  Purchase. — Unless  possession  of  premises  is  taken  or 
demanded  in  the  ease  of  persona  having  no  greater  interest  than  as  a  yearly 
tenant,  the  mode  of  obtaining  compensation  is  not  that  pointed  out  by  section  121 
of  the  Lands  Clauses  Act. 

Notice  to  treat  served  by  a  company  is  not  a  demand  of  possession. 

This  was  a  rule  nisi  for  a  mandamus  to  Alderman  Stone,  one  of  the 
magistrates  for  the  city  of  London,  to  compel  him  to  hear  and  determine  Mr. 
Gibbs'  claim  for  compensation,  pursuant  to  the  8  &  9  Vict.  c.  18,  s.  121,  which 
enacts : 

"  If  any  such  lands  shall  be  in  the  possession  of  any  person  having  no 
greater  interest  therein  than  as  tenant  for  a  year  or  from  year  to  year,  and 
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if  such  person  be  required  to  give  up  possession  of  any  lands  bo  occupied 
by  him  bef(»e  the  expiration  ot  his  term  or  interest  therein,  he  shall  be 
entitled  to  compensation  for  the  value  of  his  unexpired  term  or  intereBt  in 
such  lands,  and  for  any  just  allowance  which  ought  to  be  made  to  him  by 
an  incoming  tenant,  and  for  any  loss  or  injury  he  may  sustain,  or  It  a  part 
only  of  such  lands  be  required,  compensation  for  the  damage  done  to  him  in 
his  tenancy  by  severing  the  lands  held  by  him,  or  otherwise  affecting  the 
same;  and  the  amount  of  such  compensation  shall  be  determined  by  two 
justices,  in  case  the  parties  differ  alx)ut  the  same;  and  upon  payment  or 
tender  of  the  amount  of  such  compensation  all  such  persons  shall  directly 
deliver  up  to  the  promoters,  of  the  undertaking,  or  to  the  person  appointed 
by  them  to  take  possession  thereof,  any  such  lands  in  their  possession  required 
for  the  purposes  of  the  special  Act." 

The  Metropolitan  Bailway  Company  had  served  (January  6,  1866}  on  Mr. 
Gibbs,  as  the  occupier  of  premises  in  Coleman  Street,  in  the  City  of  London, 
a  notice  to  treat  under  section  18  of  the  Lands  Clauses  Act,  demanding,  in 
the  usual  form,  particulars  of  his  estate  and  interest  in  the  premises,  and 
of  his  claim.  Mr.  Oibbs  sent  in  a  claim  for  5001.  compensation  for  his  interest 
in  the  premises  under  a  written  f^eement  not  under  seal  for  tiie  term  of  three 
years  horn  January,  1866. 

D.  D.  Keane,  Q.C.,  showed  cause. — This  is  not  a  case  within  section  121, 
for  no  part  of  the  land  has  been  taken,  or  possession  thereof  demanded: 

Reg.  V.  The  Sheriff  of  Middlesex,  31  L.  J.  261  Q.B.  Reg.  v.  The  Man- 
cheater  8.  and  L.  Railway,  4  E.  &  B.  88. 

Horace  Lloyd  in  support  of  the  rule. — The  notice  to  treat  served  by  the 
company  was  equivalent  to  a  demand  of  possession.  It  operates  injuriously, 
and  prevents  the  tenant  getting  a  renewal  of  his  term,  and  his  business  plans 
are  affected  by  it. 

CoGEBUBN,  C.J. — I  am  of  opinion  that  the  121st  section  only  applies 
where  lands  are  in  the  possession  of  a  person  having  no  greater  interest 
therein  than  as  a  tenant  for  a  year,  or  m>m  year  to  year,  and  that  it  is 
only  when  such  person  is  required  to  give  up  possession  of  the  land  so 
occupied  by  him  before  the  expiration  of  his  term  therein,  that  he  can  have 
the  benefit  of  that  enactment.  In  this  case  the  company  gave  the  notice 
to  treat  required  by  the  18th  section,  and  they  have  done  nothing  more.  It 
is  said  that  that  is  equivalent  to  a  notice  requiring  possession  to  be  given  up 
under  section  121.  I  am  clearly  of  opinion  that  it  is  not.  Section  18  is  an 
express  provision  that  companies  shall  give  notice  to  treat  for  lands  required 
by  their  Act,  with  a  view  of  enabling  tiie  company  to  deposit  money  in  the 
bank  as  security  before  taking  possession  pursuant  to  section  85.  In  the 
present  case  the  company  were  not  in  a  situation  to  require  the  tenant  to  give 
up  possession  of  his  premises,  nor  was  tiie  tenant  called  upon  to  do  so. 
!l1ierefore,  the  121at  section  does  not  apply  to  this  case. 

Blaoeburn,  J. — I  am  of  the  same  opinion.  Unless  the  tenant  has  been 
called  up  to  give  up  possession,  the  case  is  not  within  the  12lBt  section.  AH 
that  the  company  have  done  is  to  serve  the  notice  to  treat  that  is  required 
by  section  18,  which  is  merely  a  demand  of  the  particulars  of  the  occupier's 
estete  and  interest  in  the  land,  and  is  very  d^erent  from  a  demwd  of 
possession  before  the  expiration  of  the  tenant's  term. 

Lush,  J. — It  is  a  condition  precedent  to  the  jurisdiction  of  the  justices 
imder  section  121  that  the  tenant  should  be  required  to  give  up  possession 
before  the  expiration  of  his  term. 


Rule  discharged. 


EUSTACE  «.  8ABGENT. 
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June  6,  1866. 
EUSTACE  (appellant)  v.  SAKGENT  {reipondent). 
14  L.  T.  552. 

Cattle  plague  order — Removal  of  sheep — "  Farm  or  place." 

Animals. — By  an  order  of  the  Quarter  Seaaiotu  of  Buckinghamahire,  H 
woe  declared  that  'after  a  certain  date  no  sheep,  etc.,  should  be  "  removed 
from  any  one  farm  or  place  in  the  said  county  of  Bucking^tam  to  any  other 
farm  or  place  therein, ' '  except  upon  certain  conditions : — Held,  that  the 
word  "place"  must  be  construed  ejusdem  generis  with  the  word  "farm," 
and  that  no  violation  of  the  order  is  committed  by  the  removal  of  sheep  from 
one  part  of  a  farm  to  another  part  of  the  same  farm,  even  though  in  auch 
removal  a  puhUc  highway  haa  to  be  oroaaed. 

This  was  a  case  stated  under  ti^e  20  &  21  Vict.  o.  43,  upon  a  conTiction 
by  two  justices  at  the  petl^  sessions  at  Budcingham,  for  a  Tiolation  of  an  order 
of  quarter  se&sions  in  removing  certain  cattle  from  one  place  to  another 
without  the  licence  of  two  justices  of  the  county. 

By  an  order  of  the  Buckinghamshire  Quarter  Sessions,  it  was  ordered 

that 

"  No  cow,  heifer,  buU,  bullock,  ox,  calf,  sheep.  Iamb,  goat,  or  swine, 
shall  be  removed  from  any  one  farm  or  place  in  the  said  county  of  Bucking- 
ham to  any  other  farm  or  place  therein,  except  upon  the  conditions  thereinaft^ 
specified,  namely: 

"  1.  That  two  juBtices  sitting  in  petty  Bessions  for  the  division  in  which 
the  parish  may  be  situate,  into  which  it  may  be  proposed  to  remove  or  bring 
any  of  the  animals  in  this  condition  specified,  may  (if  they  think  fit)  grant  a 
licence  to  the  owner  of  any  sheep,  lambs,  goats,  or  swine,  to  remove  them 
from  premises  in  his  own  occupation  to  other  premises  also  in  his  own 
occupation." 

It  appeared  that  on  the  8th  February  a  servant  of  Eustace,  the  appellant, 
drove  ninety-one  sheep,  without  having  obtained  a  licence  from  justices  so  to  do 
as  before  mentioned,  from  an  inclosed  field  in  the  occupation  of  the  appellant, 
lying  on  the  north  of  a  certain  pubUc  highway,  on  to  and  across  the  said  highway 
to  a  certain  inclosed  yard  lying  on  the  south  of  the  said  highway,  both  the 
said  inclosed  field  and  inclosed  yard  being  in  the  occupation  of  the  appellant. 
The  justices  stated  as  follows : — "  We  being  of  opinion  that  the  said  appellant 
in  taking  the  sheep  across  the  public  highway  had  removed  his  sheep  from  one 
place  in  the  county  of  Bucks  to  another  place  therein,  and  that  accordingly  there 
had  been  an  infringement  of  the  order  of  quarter  sessions,  gave  our  deter- 
mination against  the  appellant,  and  convicted  him  in  the  penalty  of  51.  The 
question  for  the  opinion  of  the  court  is,  whether  the  removal,  as  aforesaid  by 
the  appellant  or  his  servant,  of  the  ninety-one  sheep  on  the  Btii  February,  was 
an  infringement  of  the  order  of  quarter  sessions,"  etc. 

No  one  appeared  for  the  respondent. 

Anatey  appeared  for  the  appellant,  and  contended  that  the  conviction 
was  bad;  for  that  the  provision  in  the  order  of  sessions  against  the  removal 
"  from  any  one  farm  or  place  in  the  said  county  of  Buckingham  to  any 
other  farm  or  place  therein  "  had  not  been  violated,  both  the  field  and  yard 
from  and  to  which  the  sheep  were  removed  being  upon  the  same  farm  of 
the  appellant,  and  the  word  "  place  "  mewing  some  place  not  merely 
(Kuitiguous  to  or  forming  a  portion  of  the  same  premises,  but  being  ejuadem 
generia  with  the  term  "  farm."    [Blaokbubn,  J. — The  question  is,  what  is 
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meant  by  "  from  place  to  place?  "]  The  term  '*  place  must  be  taken  as 
analogous  to  **  farm."  This  was  all  one  farm. 

Blackburn,  J. — The  case  does  not  find  this  to  be  so.  The  field  and  the 
yard  may  have  been  contiguous,  or  they  may  have  been  miles  apart.  The 
statement  is  ambiguous,  and  we  cannot  come  to  a  decision  upon  it.  The  case 
must  go  back  to  the  justices  to  find  the  fact,  but  with  our  opinion  that  the 
removal  prohibited  is  from  one  farm  or  place  to  another  farm  or  place  ejmdem 
generis,  and  that  if  therefore  the  place  to  which  the  sheep  were  removed  was 
a  part  of  the  same  farm,  they  ought  to  acquit,  but  if  it  ia  a  separate  place,  tiiat 
is,  not  a  part  of  the  same  farm,  then  they  ought  to  convict. 

To  go  back  with  the  opinion  of  the  Court. 


STUART,  v.c. 

June  1,  1866. 
Re  COLEMAN'S  TRUSTS. 
14  L.  T,  687. 

Truat-fund — Lunatic — Workhouse  authorities — Claim  for  maintenance 
disallowed. 

PooE  Law. — The  Court,  in  ordering  the  dividends  of  a  fund  in  court  to  be 
paid  for  the  benefit  of  a  pauper  lunatic,  refused  to  allow  a  claim  made  by 
workhouse  authorities  for  past  maintenance  and  support. 

This  was  a  petition  presented  by  Mary  Ann  Coleman,  a  person  of  unsound 
mind,  although  not  found  so  by  inquisition,  by  her  next  friend  Arthur  Hinton. 

The  petitioner,  as  one  of  the  next  of  kin  of  Bichard  Coleman,  who  died 
intestate  on  the  2nd  Jan.,  1865,  was  entitled  to  5^&l.  68.  Id.  This  sum 
had  been  transferred  into  court,  and  now  amounted  to  6491.  9s.  5d. 

The  petitioner,  who  had  no  other  property,  had  been  temporarily  placed 
in  the  City  of  London  Workhouse,  and  the  workhouse  authorities  claimed 
a  sum  of  40Z.  for  her  maintenance  and  support. 

The  petition  prayed  that  the  costs  might  be  taxed,  and  when  taxed,  mi^t, 
together  with  the  sum  expended  by  the  workhouse  authorities  for  th« 
petitioner's  maintenance  and  support,  be  paid  out  of  the  fund  in  court;  and 
that  the  residue  might  be  transferred  to  certain  persons  named  as  trustees, 
and  the  dividends  to  accrue  be  paid  to  the  said  Arthur  Hinton,  or  to  such 
other  person  as  the  court  might  think  fit,  and  applied  by  him  tar  the 
petitioner's  maintenance  and  comfort. 

B.  B.  Rogers  in  support  of  the  petition. 
Hill  for  the  trustees. 

The  Vich-Chancellor. — There  must  be  an  order  for  payment  of  the  costs 
and  for  the  transfer  of  the  residue  of  the  fund  to  the  separate  account  of  the 
petitioner,  Mary  Ann  Coleman.  The  dividends  must  be  paid  to  Arthur 
Hinton  during  the  hfe  of  the  petitioner,  he  undertaking  to  apply  them  for  her 
benefit.  I  shall  not  allow  any  portion  of  the  fund  to  be  paid  to  the  wdrkhoufie 
authorities  for  past  maintenance. 
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[IN  THE  QUKN's  bench.] 

May  1,  June  11,  1866. 
MEE  V.  PEBBEN. 

14  L.  T.  591 :  affirmed*  [1867]  E.  B.  A. ;  16  L.  T.  S20  (sub  nom.  Mee  v.  Parren) 

(Ex.  Ch.). 

Bill  of  sale — Property  in  a  dwelUng-houae  and  in  a  home  of  huaineas — What 
property  included. 

Bills  of  Sale. — A  debtor  who  carried  on  his  business  at  No.  Ill,  Fore 
Street,  London,  hut  who  resided  at  No.  10,  The  Qrove,  South  Lambeth,  executed 
a  bill  of  sale  to  his  crediiora  of  all  and  stngular  the  plate,  Unen,  goods,  and 
chattela  which  then  were  in  or  about  the  meaauage  and  premises*  No.  10, 
The  Qrove,  South  Lambeth.  There  was  then  a  clmae  *'  that  aU  the  houaekold 
furniture,  plate,  Ac,  of  whatsoever  nature  which  the  said  mortgagor  now  ia,  or 
during  the  continuance  of  the  security  shall  become  poaaeased  of,  ahaU  be  subject 
to  the  security  hereby  made,  and  it  shall  be  lawful  for  the  said  mortgagee,  Ac, 
to  enter  into  any  messuage  or  premises,  and  to  take  possession  thereof,"  Ac. 
There  were  other  provisions  in  the  bUl  of  aale  inserted  unth  a  view  to  securing  the 
mortgagee ,  but  although  the  house  No.  10,  The  Qrove,  was  frequently 
mentioned,  no  mention  in  terms  was  made  of  the  premises  No.  Ill,  Fore  Street: 
— Held,  that  upon  a  proper  construction  of  the  bUl  of  aale,  it  dtd  not  operaie 
upon  the  property  upon  the  premiaea  No.  Ill,  Fore  Street,  but  operated  alone 
upon  the  property  upon  the  premiaea  No.  10,  The  Qrove. 

This  was  a  special  case,  stated  with  a  view  of  obtaining  the  opinion  of  the 
court  upon  the  operation  of  a  bill  of  sale. 

It  appeared  that  one  Henry  Wheeler  (afterwards  a  bankrupt)  executed  a 
bill  of  sale  to  the  plaintiff.  He  was  described  as  of  '.'  Ill,  Fore  Street,  in  the 
city  of  London,  wholesale  shirt  and  crinoline  manufaotiu'er, "  but  who  resided  at 
10,  The  Grove,  South  Lambeth.  The  bill  of  sale  recited  that  Wheeler  had  agreed 
to  suffer  judgment  to  be  entered  in  the  Exchequer  tor  400Z.,  and  that  he  might 
become  further  indebted  to  the  plaintiff.    He  then  assigns 

All  and  singular  the  plate,  linen,  china,  glass,  pictures,  prints,  wines, 
liquors,  and  other  goods  and  chattels  which  then  were  on  or  about  the  messuage 
and  premises  No.  10,  The  Grove,  South  Lambeth,  and  all  his  estate  and  interest 
therein. 

The  following  clause  then  followed : 

And  it  is  hereby  agreed  and  declared  that  all  the  household  furniture,  plate, 
linen,  china,  glass,  pictures,  wines,  liquors,  and  all  other  goods,  chattels,  and 
effects  of  whatsoever  nature  which  the  said  mortgagor  now  is  or  during  the 
continuance  of  the  security  shall  become  possessed  of,  shall  be  subject  to  the 
security  hereby  made,  and  it  shall  be  lawful  for  the  said  mortgagee,  his  executors, 
administrators,  and  assigns,  to  enter  into  any  messuage  or  premises  in  which 
the  same  shall  be  and  to  take  possession  thereof,  and  by  delivery  or  any  act  of 
assignment  in  the  name  of  the  said  mortgagor,  his  executors  or  administrators, 
to  transfer  the  property  thereof  to  the  said  mortgagee,  his  executors,  adminia- 
trators,  to  transfer  the  property  thereof  to  the  said  mortgagee,  his  executors, 
administratora,  or  assigns,  or  otherwise  to  subject  the  same  to  the  powers  and 
provisions  herein  contained. 

The  bill  of  sale  then  provided  that  if  default  should  be  made  in  payment  of 
the  400/.,  or  any  further  advance  at  the  expiration  of  one  hour  after  demand, 
it  should  be  lawful  for  the  mortgagee,  at  any  time  thereafter,  while  the  security 
remained  in  force,  to  take  possession  of  "  all  and  singular  the  said  premises  " 
thereinbefore  expressed  to  be  assigned  or  otherwise  subject  to  the  security  for 
the  purpose  of  enforcing  the  same,  and  to  that  end  to  have  full  liberty  of  ingress, 
egress,  and  regress  to  and  from  any  messuage  and  premises  in  or  upon  which 


3422 


MEE  V.  PEBBEN. 


CINQ 


the  same  may  be.  There  was  then  a  coTenant  that,  bo  long  as  the  security 
should  remain  in  force,  the  mortgagor  would  pay  to  the  mortgagee  such  sum  as 
should  be  equal  to  21.  lOs.  per  cent,  on  the  gross  sale  of  the  mortgagOT  m  the 
business  then  carried  on  by  him  in  Fore  Street,  and  in  any  other  buBiness  that 
might  be  carried  on  by  him,  as  or  in  lieu  of  interest  on  the  total  principal  sum 
for  the  time  being  owing  on  the  security  by  equal  weekly  payments,  and  that  he 
would  keep  proper  books  of  account  and  permit  the  mortgagee  at  all  reasonable 
times  to  enter  into  any  counting-house,  warehouse,  or  other  premises  in  which 
such  books  might  be,  to  inspect  and  examine  the  same,  and  that  he  should  not 
during  the  continuance  of  the  security,  without  the  mortgagee's  consent,  remove 
the  premises  before  assigned  from  the  said  house.  No.  10,  The  Grove,  except 
when  any  of  them  should  be  removed  for  necessary  repairs,  or  woxn  out,  cur 
consumed,  and  would  replace,  &c.,  so  as  at  all  times  to  keep  up  the  total  value 
of  the  furniture  and  other  articles  for  the  time  being  comprised  in  the  security, 
and  that  it  should  be  lawful  for  the  mortgagee  at  all  reasonable  times  to  enter 
into  the  said  messuage,  No.  10,  The  Grove,  or  any  other  messuage  or  premises 
in  which  the  same  might  be,  to  view  the  state  of  the  furniture  and  otha 
articles  for  the  time  being  subject  to  the  security,  and  to  take  inventories  thereof 
and  of  any  in  want  of  repairs,  &c. 

It  was  also  provided  that  the  mortgagee  should,  during  the  continuance  of 
the  security,  keep  all  the  said  furniture,  chattels,  and  effects  expressed  to  be 
thereby  assigned  or  otherwise  subject  to  the  security  insured  against  loss  or 
damage  by  fire  in  the  joint  names  of  the  mortgagor  and  mortgagee,  in  the  sum 
of  500L  at  least,  <&c. 

The  question  raised  for  the  opinion  of  the  court  was,  whether  this  bill  of 
sale  operated  over  the  property  of  the  mortgagee  at  his  place  of  business, 
No.  Ill,  Fore  Street,  and  at  his  house.  No.  10,  The  Grove,  or  was  confined  alone 
to  the  latter  premises  ? 

Mellish,  Q.C.,  appeared  for  the  plaintiff,  and  contended  that  the  terms  of 
the  bill  of  sale  were  sufficiently  large  to  include  the  property  of  the  mort^gor  at 
both  places. 

J.  Brown,  Q.C.,  for  the  defendant,  ai^ued  that  the  bill  of  sale,  by  its  terms, 
was  intended  to  operate  over  the  property  alone  at  No.  10,  The  Grove. 

The  following  judgment  is  so  copious  that  it  is  uimeoessfiry  to  give  the 
arguments  at  greater  leng^. 

Cut.  adv.  vult. 

Lush,  J. — There  was  a  case  of  Mee  v.  Parren,  which  was  argued  in  the 
course  of  last  term  before  my  brother  Blackburn,  my  brother  Shee,  and  myself, 
in  which  I  will  now  deliver  the  judgment  of  the  court.  The  question  in  this 
case,  and  upon  which  we  took  time  to  consider,  is,  whether  upon  the  true 
construction  of  the  bill  of  sale,  the  plaintiff  was  entitled  to  seise  and  sell  fear  his 
own  use  the  stock-in-trade  of  the  bankrupt  Henry  Wheeler.  The  bankrupt 
resided  at  No.  10,  The  Grove,  South  Lambeth,  but  he  is  described  in  the  bill 
of  sale  as  of  111,  Fore  Street,  in  the  city  of  Iiondon,  wholesale  shirt  and 
crinoline  manufacturer,  that  being  the  place  where  he  carried  on  his  business 
at  the  date  of  that  instrument,  and  from  thence  down  to  his  bankruptcy.  The 
bill  of  sale  after  reciting  that  Wheeler  had  agreed  to  suffer  judgment  to  be 
entered  against  him  in  the  Court  of  Exchequer  for  4001.,  and  that  he  might 
become  further  indebted  to  the  plaintiff,  the  mortgagor,  assigns  to  the  plaintiff 
"  all  and  singular  the  plate,  linen,  china,  glass,  pictures,  prints,  wines,  liqucos, 
and  other  goods  and  chattels,"  which  then  were  in  or  about  the  messuage  and 
premises  No.  10,  The  Grove,  South  Lambeth,  and  all  his  estate  and  interest 
therein.  Then  follows  the  clause  relied  on  by  the  plaintiff,  which  is  in  the 
following  terms : — "And  it  is  hereby  agreed  and  declared  that  all  l^e  household 
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furniture,  plate,  linen,  ohina,  glass,  pioturea,  winee,  and  liquors,  and  all  other 
the  goods,  chattels,  and  effects  of  whatsoever  nature  which  the  said  mortgagor 
now  is  or  during  the  continuance  of  the  security  shall  become  possessed  of, 
shall  be  subject  to  the  security  hereby  made;  and  it  shall  be  lawful  for  the  scud 
mortgagee,  his  executors,  administrators,  and  assigns,  to  enter  into  any  messuage 
or  premises  in  which  the  same  shall  be  and  to  take  possession  thereof,  and  by 
delivery,  or  any  act  of  assignment  in  the  name  of  the  said  mortgagor,  his 
executors  or  adminiatratora,  to  transfer  the  property  thereof  to  the  said 
mortgagee,  his  executors,  administrators,  or  assigns,  or  othenv-ise  to  subject  the 
same  to  the  powers  and  provisions  herein  contained."  It  is  then  further 
declared  and  agreed  that  if  default  be  made  in  payment  of  the  4001.  or  any 
further  advance  at  the  expiration  of  one  hour  after  demand,  it  should  be  lawfid 
for  the  mortgagee,  at  any  time  thereafter  while  the  security  remained  in  force, 
to  take  possession  of  "  all  and  singular  the  said  premises  "  thereinbefore 
expressed  to  be  assigned  or  otherwise  subject  to  the  security,  for  the  purpose 
of  enforcing  the  security,  and  to  that  end  to  have  full  liberty  of  ingress,  egress, 
and  regress  to  and  from  any  messuage  and  premises  in  or  upon  which  the  same 
may  be,  at  all  reasonable  times,  but  valid  possession  should  be  so  taken  of  the 
premises  assigned  or  otherwise  made  subject  to  the  security  and  should  remain 
in  the  possession  of  the  mortgagor.  There  is  then  a  covenant  by  the  mortgagor 
that  BO  long  as  the  security  should  remain  in  force  he  would  pay  to  the  mortgagee 
such  a  sum  as  should  be  equal  to  21.  10s.  per  cent,  upon  the  gross  sale  of  the 
mortgagor  in  the  business  then  carried  on  by  him  in  Fore  Street  and  in  any 
other  business  or  businesses  that  might  be  carried  on  by  him,  either 
alone  or  in  partnership  with  any  other  person,  as  or  in  lieu  of  interest  on 
the  total  principal  sum  for  the  time  being  owing  on  the  security,  by  equal  weekly 
payments,  and  that  he  would  keep  proper  books  of  account  and  permit  the 
mortgagee  at  all  reasonable  times  to  enter  into  any  counting-house,  warehouse, 
or  other  premises  in  which  such  books  might  be,  to  inspect  and  examine  the 
same,  and  that  he  should  not  during  the  ccmtinuance  of  the  security,  without 
the  mortgagee's  consent,  remove  the  premises  before  assigned  from  the  said 
house,  No.  10,  The  Grove,  except  when  any  of  them  should  be  removed  for 
necessary  repairs  or  worn  out  or  consumed,  and  would  replace  such  as  should  be 
worn  out  or  consumed  by  other  articles  of  value,  at  least  equal  to  the  present 
value  of  the  articles  worn  out  or  consumed,  so  as  at  all  times  to  keep  up  the 
total  value  of  the  furniture  and  other  articles  for  the  time  being  "  comprised  " 
in  the  security ;  and  that  it  should  be  lawful  for  the  mortgagee  at  all  reasonable 
times  to  enter  into  the  said  messuage  No.  10,  The  Grove,  or  any  other  messuage 
or  premises  in  which  the  same  might  be,  to  view  the  state  of  the  furniture  and 
other  articles  for  the  time  being  "  subject  to  the  security,"  and  to  take 
inventories  thereof,  and  if  any  in  want  of  repair  or  dilapidation,  or  other  matter 
whereby  the  security  should  be  impaired  in  point  of  value,  and  to  give  notice 
thereof.  It  is  further  agreed  that  the  mortgagor  should,  during  the  continuance 
of  the  security,  keep  all  "  the  said  furniture,  chattels,  and  effects,"  expressed 
to  be  thereby  assigned,  or  otherwise  subject  to  the  security,  insured  against  loss 
or  damage  by  fire  in  the  joint  names  of  the  mortgagor  and  mortgagee,  in  the  sura 
of  5001.  at  least.  Then  follows  a  proviso  that  in  case  of  default  it  shall  be 
lawful  for  the  mortgagee  to  sell  "  all  and  singular  the  said  furniture,  chattels, 
and  effects,"  thereby  assigned  or  otherwise  made  subject  to  the  security,  by 
public  auction  or  private  contract,  either  together  or  in  lots,  Ac. ;  an  agreement 
that  the  mortgagee  might  call  in  the  moneys  at  any  time,  but  that  the  mortgagor 
should  not  be  at  liberty  to  pay  it  off  until  the  expiration  of  fourteen  years ;  and, 
lastly,  an  agreement  that  the  mortgagee  should  stand  possessed  of  the  judgment 
for  the  better  securing  principal  and  interest  and  the  costs  of  execution  thereof. 
Several  cases  were  cited  to  show  the  extensive  meanmg  given  to  the  word 
"  effects,"  especially  when  coupled  with  the  words  "  of  whatsoever  nature,"  in 
wills ;  but  we  think  that  no  assistance  can  be  derived  from  them  in  construing 
this  security.    There  is  no  doubt  the  words  in  question  are  lai^e  enough  to 
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embrace  the  stock-in-trade;  but  we  are  to  collect  the  intention  of  the  parties  not 
from  any  particular  ezpresBion,  but  from  the  language  of  the  whole  instrument, 
and  to  construe  that  language  in  the  sense  in  which  the  parties  appear  to  us  to 
have  used  it.  It  is  to  be  observed,  in  the  first  place,  that  in  this  deed,  the 
wording  of  which  is  full,  and  even  redundant,  and  which  enumerates  with  evoi 
unnecessary  minuteness  the  Tarious  descriptions  of  household  property,  the 
words  "  stock-in-trade  "  are  nowhere  found,  and  yet  this  is  the  term  usuall; 
employed,  and  the  one  which  first  occurs  to  the  mind  when  that  description  (rf 
property  is  intended  to  be  conveyed.  Nor  are  the  words  "  messuage  or 
premises  "  used  in  the  seizure  clause  to  denote  the  place  in  which  the  effects  to 
be  appropriated  to  the  security  are  supposed  to  be,  such  as  we  should  expect 
to  find  in  such  a  document  as  descriptive  of  the  manufactory,  warehouse,  or 
shop.  If  that  clause  had  been  intended,  as  t^e  plaintiff  alleges  it  was,  to  refer 
to  both  dwelling-house  and  the  place  of  business,  the  two  places  being  entirely 
distinct  and  separate,  it  would  have  been  much  more  in  harmony  with  the  style 
of  the  deed  to  have  used  words  expressive  of  the  distinction.  And  the  omission 
is  more  significant  when  we  refer  to  the  clause  which  entitles  the  plaintiff  to  a 
percentage  of  the  profits  of  the  business.  In  that  clause  "  the  warehouse  "  and 
"  the  counting-house  "  are  expressly  mentioned.  Again,  the  plaintiff  has  secured 
to  himself  the  power  to  enter  the  counting-house  and  warehouse  on  the  premises 
in  which  the  account-books  are  kept,  in  order  to  ascertain  what  the  sales  have 
been,  and  to  enter  the  messuage  and  premises  No.  10,  The  Grove,  South 
Lambeth,  or  any  of  the  messuages  or  premises  in  which  the  furniture  may  be 
kept,  in  order  to  view  its  condition,  and  yet  there  is  no  power  to  enter  the  shop  or 
manufactory  to  see  that  the  stock  is  kept  up.  The  absence  of  this  power,  coupled 
with  the  want  of  aptness  and  amplitude  of  description,  both  of  the  property  itself 
and  the  place  where  it  was  to  be  fotmd,  which  the  deed  contains  with  reference 
to  the  other  property  and  other  places,  and  the  provisions  for  keeping  alive  the 
judgment,  lead  us  to  the  oonolusion  that  the  stock-in-trade  was  not  intended 
to  be  oomiffised  in  the  security,  but  that  the  plaintiff  relied  upon  the  judgment 
as  his  means  of  reaching  that  part  of  the  debtor's  estate  in  case  it  should  become 
necessary  to  have  recourse  to  it.  We  therefore  give  our  judgment  for  the 
defendant. 

Judgment  for  the  defendant. 


[IN  THE  queen's  BENCH.] 

June  14,  1866. 
KNOWLES  V.  NUNNS. 
14  L.  T.  592. 
Warranty — Measure  of  damages. 

Damages. —  Upon  a  sale  of  two  oxen  the  plaintiff  told  the  defendant  that  if 
there  was  the  least  fear  of  disease  he  would  not  have  them,  as  he  wanted  to  pvt 
them  with  his  other  stock,  whereupon  the  defendant  replied  that  they  were  quite 
sound  and  free  from  disease.  The  plaintiff  thereupon  purchased  them,  and 
placed  them  with  his  other  cattle;  in  a  few  days  the  two  oxen  died  of  the 
rinderpest,  which  they  had  upon  them  at  the  time  of  sale,  and  which  disease  they 
communicated  to  the  other  cattle  of  the  plaintiff,  nine  of  which  died  thsrefTOM. 
Upon  an  action  upon  the  warranty : — Held,  in  accordance  with  the  rule  laid  down 
in  Hadley  v.  Baxendale,  that  the  plaintiff  was  entitled  to  recover  for  the  loss  noi 
only  of  the  two  oxen  purchased,  hut  for  that  of  the  nine  other  beasts. 

This  was  an  action  brought  upon  a  warranty  of  the  soundness  of  two  oxen 
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Bold  by  the  defendant  to  the  plaintiff.  The  cause  was  tried  at  the  Leeds 
Assizes,  when  a  verdict  was  returned  for  the  plaintiff  for  301.,  with  leave  to  the 
plaintiff  to  move  the  court  to  inorease  the  amount  to  2311.  10«.  4d. 

It  appeared  that  upon  the  defendant  and  the  plaintiff  being  desirous  of 
effecting  a  sale  of  two  oxen,  the  plaintiff  said  to  the  defendant  that  if  there  was 
the  least  fear  of  disease  he  would  not  have  them,  as  he  wanted  to  put  them  with 
his  other  stock,  upon  which  the  defendant  said  that  "  they  were  quite  sound  and 
free  from  disease." 

The  plaintiff  accordingly  purchased  the  two  oxen  for  SOL,  and  placed  them 
with  his  other  cattle.  It  turned  out,  however,  that  at  the  time  of  the  sale 
they  were  affected  with  the  rinderpest,  of  which  they  shortly  died,  having 
communicated  the  disease  to  the  other  cattle  of  the  plaintiff,  nine  of  which  also 
died  of  that  disease.  At  the  trial  the  defendant  denied  havmg  given  the 
warranty ;  the  jury,  however,  gave  effect  to  the  plaintiff's  evidence,  and  returned 
a  verdict  for  him  as  before  stated.  The  rule  was  moved  upon  the  ground  that 
the  placing  of  the  two  oxen  with  the  other  cattle  of  the  plaintiff  was  clearly 
within  the  contemplation  of  the  parties  at  the  time  the  warranty  was  given,  and 
BO  the  damages  arising  from  the  loss  of  the  nine  head  of  cattle  were  fairly  within 
the  rule  upon  the  subject. 

Kemplay  showed  cause,  and  contended  that  the  damages  claimed  in  respect 
of  the  nine  beasts  could  not  be  recovered,  and  tbat  the  damages  should  be 
confined  to  the  particular  oattte  warranted;  that  the  damages  claimed  could  not 
be  said  to  have  been  in  the  reasonable  contemplation  of  the  defendant  when  he 
gave  the  warranty;  that  if  this  were  so,  there  would  be  no  limit  whatever  to  the 
liability  of  a  party;  that  if  the  defendant  had  warranted  that  the  plaintiff's 
cattle  should  not  take  any  disease  from  the  cattle  sold,  it  would  have  been 
otherwise.  [Mellor,  J. — A  farmer  buying  stock  must  be  supposed  to  intend 
placing  it  with  other  stock.]  Then,  where  is  to  be  the  limit?  The  purchaser 
should  take  precautions  to  keep  the  cattle  separate  for  a  time.  It  should  have 
been  left  to  the  jury  to  say  whether  the  plaintiff  himself  was  not  guilty  of 
negligence.  [Blackburn,  J. — That  point  was  not  made  at  the  trial.  The  issue 
was  simply  whether  or  not  there  was  a  warranty.]  This  case,  if  decided  in  the 
plaintiff's  favour,  would  carry  the  doctrine  further  than  it  has  ever  been  carried 
before.  [Mellor,  J. — ^The  real  question  is,  whether  this  was  within  the 
contemplation  of  the  parties.  The  plaintiff,  it  seems,  expressly  stated  that  he 
wanted  to  put  them  with  his  other  stock ;  and  by  the  finding  of  the  jm^  it 
appears  that  they  credited  his  evidence  rather  than  that  of  the  defendant.]  No 
man  could  venture  to  warrant  if  he  could  become  liable  to  such  extreme- 
consequences.    He  cited — 

Randall  v.  Rajyer,  1  El.  Bl.  &  Ell.  84.  Hadley  v.  Baxendale,  9  Ex.  341; 
854  (Alderson  B.'s  judgment). 

Manisty,  Q.G.,  and  Willea,  in  support  of  the  rule,  were  not  called  upon. 

Blackburn,  J.— This  case  comes  within  the  rule  laid  down  in  Hadley  v. 
Baxendale,  that  the  damage  was  within  the  contemplation  of  the  parties,  and  the 
rule  for  increasing  the  damages  must,  therefore,  be  made  absolute. 


Rule  absolute. 
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[BAIL  OOUBT.] 

Lush.  J..  June  8,  1866. 
Ex  paHe  BLEWITT,  Be  THE  JUSTICES  OF  SHROPSHIRE. 

14  L.  T.  59a 

Power  of  Justices  to  adjudicate — hack  of  evidence — Certionm. 

Certiorari. — The  Court  will  not  grant  a  certiorari  to  bring  up  a  conviction 
by  Jueticee  in  a  matter  over  which  they  have  jurigdiction,  even  though  it  he 
aUeged  that  they  convicted  without  any  evidence  whatever. 

Garth  moved  for  a  rule  for  a  certiorari  to  bring  up  a  conviction  by  the 
Justices  of  Shropshire  for  removing  four  cows  from  Cranmere  to  Mirfield, 
contrary  to  an  order  of  Petty  Sessions,  made  on  November  11th,  1866,  under  the 
authority  of  an  Order  in  Council  in  pursuance  of  11  &  12  Vict.  c.  105.  The 
ground  of  the  present  application  was,  that  Blewitt  was  convicted  merely  on 
the  faith  of  a  charge  by  a  police  constable,  without  any  hearing  of  the  complaint, 
plea  of  guilty,  evidence  given,  or  witness  called.  The  defendant's  affidavit 
stated  that  the  case  was  called  on ;  the  police  superintendent  stated  the  charge ; 
the  defendant  told  the  Justices  that  he  had  heard  that  his  son  had  sent  some 
cows,  but  whether  he  had  done  so  or  not,  he  (the  defendant)  could  not  say. 
The  magistrates,  without  hearing  any  evidence,  then  fined  the  defendant  101. 
and  costs,  and  this  conviction  it  was  now  sought  to  bring  up  with  a  view  of  ite 
being  quashed.  There  was  an  affidavit  by  the  son  that  he  was  the  person  who 
sent  the  beasts,  and  that  his  father  knew  nothing  about  it ;  another  son  confinned 
this  by  a  separate  affidavit,  as  did  also  a  reporter  and  five  other  perscms  who  were 
present  during  the  proceedings.  On  the  other  hand,  there  wm  an  affidavit  by 
the  superintendent  of  police,  saying  that  he  laid  the  information,  and  had  two 
witnesses  in  attendance  to  prove  the  charge.  The  case  was  called  on  in  the  usual 
way,  and  the  information  was  read  over,  when  the  applicant  admitted  the 
offence,  and  said  he  was  willing  to  pay  a  small  fine.  The  Justices  retired  to 
deliberate,  and  on  their  return  they  fined  him  101.  and  costs,  but  he  said  nothing 
about  appeal  till  after  he  knew  the  amount  of  the  penalty.  The  Justices  and 
their  clerk  made  affidavits,  in  which  they  swore  to  the  same  version  of  the  foots, 
but  these  were  met  by  additional  affidavits  by  a  person  who  had  been  convicted 
of  a  similar  offence  at  the  same  sitting,  but  whose  case  came  on  before  thai  of 
the  applicant,  in  which  that  person  said  that  all  the  circumstances  to  which  the 
Justices  and  their  officers  swore,  really  took  place  with  respect  to  him,  and  not 
to  Blewitt,  the  applioant. 

Matthews  objected  to  the  use  of  these  further  affidavits. 

Qarth  thought  they  should  be  used.  The  case  was  at  first  intended  to  go 
before  the  Judge  at  chambers. 

Lush,  J.  thought  they  might  be  used,  the  Justices  to  have  a  right  to  reply 

if  they  thought  fit. 

Garth  then  read  the  affidavit  which  set  out  the  above  facts,  and  stated  that 
the  applicant  said  he  was  not  guilty.  There  were  also  similar  affidavits  from 
six  or  seven  different  persons. 

LcsH,  J.  suggested  that  the  Justices  should  have  time  allowed  them  to 
answer,  when 

Matthews  said  he  thought  the  oase  might  be  got  rid  of  at  once.  Eves  if 
the  magistrates  had  (KmTicted  without  evidence,  the  rule  must  be  disdia^ed. 
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as  the  remedy  by  certioTari  was  taken  away,  except  where  justicea  had  acted 

altogether  without  jiiriadiction — 

Ex  parte  Hopwood,  15  Q.B.  121. 

Garik  contested  this.  It  would  be  a  monstrous  thing,  and  contrary  to  all 
natural  justice,  if  magistrates  should  have  the  power  to  convict  without  evidence. 
A  ceTtiorari  had  been  allowed  to  issue  in  some  cases  notwithstanding  the  statute, 
as  where  a  conviction  had  been  obtained  by  fraud — 

Paley  on  Convictions,  5th  edit.  410.  Reg.  v.  QiUyard,  12  Q.B.  627.  Tarry 
V.  Newman,  15  M.  &  W.  653.    Beg.  v.  AUeyne,  4  B.  &  B.  186;  1  Jur.  N.S.  869. 

Lush,  J.  thought  these  cases  did  not  apply.   The  Justices  had  jurisdiction 

to  enter  upon  the  inquiry,  and  therefore  the  case  was  not  one  for  certiorari.  The 
proper  course  was  by  appeal.    The  rule,  therefore,  must  be  refused. 

Matthews  asked  for  costs,  but 

Lush,  J.,  acting  on  the  ordinary  rule  that  no  costs  were  given  when  cause 
was  shown  in  l^e  first  instance,  declined  to  grant  them. 


BEG.  V.  POLLABD  AND  OTHERS  (JUSTICES  OF  THE  WEST  RIDING 

OF  YOEKSHIBE). 

14  L.  T.  599. 

ObatTucting  works  of  local  board  of  health — Chum  of  private  right — Duty 

of  Justices  to  state  a  case. 

Magisterial  Law. — If  a  defendani  be  charged  with  obstructing  the  works 
of  a  local  board  of  health,  he  is  not  necessarily  entitled  to  have  the  ease 
dismissed  by  the  magistrates  because  the  obstruction  took  place  in  aesertion  of  a 
private  right.  Nor  are  Justices,  under  such  circumstances ,  warranted  in  refusing 
as  frivolous  an  application  to  state  a  case. 

Field,  Q.C.  and  Kemplay  showed  cause  against  a  rule  obtained  by  the 
Cleckheaton  Local  Board  of  Health,  calling  on  the  defendant  and  others, 
Justices  of  the  West  Riding,  to  state  a  case  under  20  &  21  Vict.  c.  43.  The 
defendants  had  refused  an  application  made  to  them  at  Hhe  time  as  being 
frivolous.  The  board  of  health  were  carrying  on  some  drainage  works  under  the 
Public  Health  Act  (11  &  12  Vict.  c.  63),  s.  45.  One  Nutter,  a  member  of 
the  Cleckheaton  Co-operative  Society,  was  summoned  under  section  148  of  the 
same  Act,  for  obs^cting  the  works.  All  he  did  was,  to  fill  up  as  fast  as  it  was 
dug  the  trench  which  the  complainants'  workmen  were  digging  on  the  premises 
of  the  society.  This  was  manifestly  not  a  *'  wilful  obstruction  "  within  the 
Act;  and  the  magistrates  had  done  rightly  in  dismissing  the  complaint  and 
refusing  the  application  for  a  case. 

Maule  and  Alfred  Wills,  in  support  of  the  rule. — The  offence  was  clearly 
proved,  and  no  witnesses  were  called  on  behalf  of  the  defendant  Nutter.  The 
magistrates  mentioned  several  legal  objections,  and  referred  to  11  &  12  Vict, 
c.  63,  s.  143,  and  ultimately  dismissed  the  case.  They  then  certified  under 
20  &  21  Vict.  0.  48,  s.  4,  that  the  application  to  state  a  case  was  frivcJous. 


Rule  refused,  without  costs. 
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The  affidavits  were  read,  from  which  it  appeared  that  the  Justices  thought  tiie 
kct  did  not  apply- 

Kemplay,  in  reply,  urged  that  the  affidavits  were  insufficient,  as  they  did 
not  show  that  section  45  had  been  complied  with.  Also  that  the  decision  was 
manifestly  on  the  facts  and  not  on  the  law. 

Lush,  J.  said : — The  contrary  appears.  The  Justices  clearly  had  decided  a 
matter  of  law,  for  they  had  based  their  opinion  on  the  construction  of  the  cited 
sections  of  the  Act.    The  rule  must  be  made  absolute. 

Rule  absolute. 


[BAIL  COURT.] 

June  6,  1866. 
REG.  V.  BOYCOTT. 
14  L.  T.  599. 

Conatruction  0/6*6  WiU,  4,  c.  76,  sects.  9  and  28—"  Occupy  "  and 
"  inhabit." 

Election  Law. — To  qualify  under  the  above  eectionn,  it  is  eufjicieni  if  a 
municipal  officer  ha»  hon&  fide  a  place  of  "  residence  "  within  the  borough,  even 
though,  from  fortuitous  circumeiancee,  he  does  not  sleep  there. 

Huddlesion,  Q.C.  and  Crompton  Huiton  showed  cause  against  a  rule 
obtained  by  Qriffitt  calling  on  the  defendant  to  show  by  what  authcnil^  he  daints 
to  exercise  the  office  of  alderman  of  Kidderminster.    The  rule  had  been  obtained 

on  several  grounds,  all  but  one  of  which  had  been  answered  by  the  defendant's 
affidavits.  The  other  was  a  matter  of  legal  construction,  upon  which  depended 
the  question  whether  the  defendant  was  entitled  to  be  on  the  burgess-list  as 
one  who  was,  on  the  Slat  August,  1865,  and  for  the  whole  of  the  two  preceding 
years,  an  "inhabitant  householder"  within  the  meaning  of  the  Act.  By 
5  &  6  Will.  4,  c.  76,  s.  28,  an  alderman  must  be  entitled  to  be  on  tiie  burgess-list. 
By  section  9  of  Hhe  same  Act  every  one  entitled  to  be  on  that  list  must  be  a 
person  of  full  age,  and  must  possess  certain  specified  qualifications.  He  is  not 
so  entitled  unless  he  has  occupied  a  house,  warehouse,  counting-house,  or  shop 
within  the  borough,  and  has  also  been  an  inhabitant  householder  within  the 
borough,  or  within  seven  miles  thereof,  on  the  last  day  of  August  in  the  year, 
and  the  whole  of  the  two  preceding  years.  There  are  also  provisions  as  to 
payment  of  rates,  about  which  no  question  arises.  The  defendant  is  a  solicitor 
in  Kidderminster,  who  has  held  office  as  alderman  and  as  mayor  under  the 
qualifications  now  objected  to.  He  is  on  the  bm^ess-list,  and  is  duly  enrolled. 
He  was  objected  to  in  1862  by  one  Geoi^e  Hathaway,  but  the  revising  barrister 
decided  in  his  favour.  His  premises  consisted  of  a  house,  on  the  ground  floor  of 
which  was  his  office,  and  above  that  were  sitting  and  bed  rooms  in  which  he  and 
all  his  family  had  till  recently  resided.  Down  to  the  present  time  his  son  and 
his  friends  had  frequently,  and  his  servants  had  constantly,  slept  in  the  house, 
and  he  had  always  had  a  bed  there  for  himself,  though,  as  it  happened,  it  bad 
never  been  occupied  for  the  last  three  years.  The  only  reason  for  this  was 
that  the  defendant's  wife's  health  forbade  her  residing  in  the  town,  and  the 
defendant  had  taken  apartments  for  her  at  Cheltenham  and  Malvern,  and 
latterly  Angboroij^h  and  Frant,  which  last-named  places  are  within  two  miles 
of  the  borough  boundary,  to  and  from  which  the  defendant  goes  dally  to  his 
place  of  business  in  Worcester  Street,  Kidderminster.  This  is  a  perfectly  good 
qualification.  As  to  "  occupation  "  there  is  no  dispute,  but  it  is  good  also  as 
to  "residence."  The  affidavits  show  that  the  defendant  keeps  bis  bed,  his 
servants,  his  wines,  and  his  library  in  tiie  house ;  that  he  takes  his  meals  thoe. 
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and  uses  it  in  all  respects  as  his  place  of  dwelling  except  that,  for  a  temporary 
reason,  he  does  not  sleep  there  at  nights.  He  is  a  householder  by  reason  of 
the  house  he  holds,  and  he  is  also  an  inhabitant  living  within  the  required 
distance.  The  policy  of  the  Act  seems  to  be  to  require  the  mayor  and  aldermen 
to  be  persons  of  some  substance,  and  to  live  so  near^to  the  spot  as  to  be  within 
call  when  wanted.  The  defendant  fulfils  both  these  conditions.  Re  Creek 
(3  B.  &  S.  459)  is  the  only  thing  in  point,  but  Chitty's  Statutes.  2nd  vol.  904, 
says  the  occupier  of  a  house,  shop,  &c.,  is  not  entitled  to  be  on  the  biurgess-roU, 
unless  he  also  holds  a  house.  But  this  defendant  has  the  house  in  Worcester 
Street,  Kidderminster. 

Lush,  J.— And  says  that  is  his  only  fixed  residence. 

Crompton  Hutton. — The  only  way  the  plaintiff  can  put  his  case  is,  that  a 
man  cannot  be  the  occupier  of  the  same  tenement  in  respect  of  which  he  claims 
to  be  householder.  The  defendant  is  a  householder  in  respect  of  the  tenement 
in  Worcester  Street;  and  if  he  does  not  inhabit  there  he  inhabits  within  seven 
miles,  therefore  qudounque  vid  datd,  the  objection  fails.  But  his  lodgings  ara 
taken  from  week  to  week,  and  his  holding  them  may  cease  at  any  moment. 
They  are  not  his  domicil.  The  plaintiff  must  go  this  length,  that  if  a  man,  from 
delicate  health  or  any  oause,  does  not  sleep  in  his  usual  place  of  abode,  he  loses 
his  qualification. 

Huddleaton,  Q.C. — ^And  that  would  disqualify  the  whole  corporation  of 
London. 

QriffiiB,  in  support  of  the  rule. — The  question  is  narrowed  to  this :  Does  the 
defendant  occupy  a  house,  &c.  ?  and  is  he,  in  addition,  an  inhabitant  householder 
in  the  borough  ?  The  Act  requires  both.  It  is  very  singijlar,  but  the  Act  does 
not  say  occupy  or  inhabit  any  house,  but  "  occupy  any  house,"  &c.,  "  and  during 
the  same  time  shall  also  have  been  an  inhabitant  householder  within  the 
borough,  or  within  seven  miles  thereof."  There  is  a  broad  distinction  between 
the  two.  Take  the  case  of  a  lodging-house  keeper,  who  has  his  furniture  and 
servants  in  a  house  in  town,  but  himself  lodges  away.  He  is  occupier  of  the 
house,  but  not  inhabitant. 

Lush,  J. — I  am  inclined  to  be  with  you,  that  habitation  must  be  qua 
householder,  and  not  qua  lodger.  But  is  it  not  enough  to  hold  a  house  and 
inhabit  it  constructively?   The  registration  cases  seem  to  show  that  it  is. 

GnJ^ts.— The  words  of  the  statutes  differ.  Suppose  a  barrister  takes 
chambers,  and  puts  a  bed  there ;  that  would  not  give  him  a  right  to  say  he 

inhabits. 

Lush,  J. — Your  argument  involves  the  proposition  that  a  man  must  actually 
sleep  in  the  house  he  inhabits.  Suppose  he  sleeps  there  only  one  night  in  the 
two  years. 

Gnjyies.— That  will  not  do. 

Lush,  J. — Then  how  many  will? 

Oriffits. — It  is  for  the  jury.  The  whole  question  is  whether  inhabiting  is 
eolourable  or  real. 

Lush,  J. — The  rule  must  be  discharged.  The  defendant  is  occupier  of  an 
entire  house,  and  is  therefore  within  section  9  if  he  also  inhabits  the  house. 
I  agree  with  Mr.  GrifiQts  that  he  must  inhabit  a  house  within  the  borough,  or 
within  seven  miles;  and  looking  at  the  facts,  I  am  of  opinion  that  Mr.  Boycott 
does  so  inhabit  this  house  in  Worcester  Street,  Kidderminster.  He  has  no  other 
fixed  residence;  he  takes  his  meals  there,  has  his  furniture,  wines,  and  library 
there;  his  son,  his  friends,  and  his  servants  sleep  there,  and  he  only  does  not 
Bleep  there  himself  because  of  the  state  of  his  wife 's  health.  It  is  impossible  to 
say  that  a  man  must  always  sleep  in  the  house  he  inhabits,  and  the  rule  must 
therefore  be  discharged  with  costs. 


Rule  diackaTged,  with  coats. 
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June  8>  1866. 
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Unlicensed  alaughterhouae — Conviction  for  using. 

Local  Government. — A  conviction  for  "  using  "  an  unlicensed  slaughter- 
house under  10  &  11  Vict.  c.  34,  s.  126,  cannot  be  sustained  against  a  person 
who  merely  pays  the  ovmer  of  the  premises  for  being  allowed  to  kiU  animals 
there. 

Brown,  Q.C.  showed  cause  against  a  rule  obtained  by  Charles  Russeil, 
oalling  on  the  defendants  to  state  a  case  under  20  &  21  Vict.  c.  43.  Richard 
Harold  was  charged  with  unlawfully  "  using  "  as  a  slaughterhouse  a  certain 
place  which  had  not  been  licensed  as  required  by  10  &  11  Vict.  c.  34,  s.  126. 
Section  125  gives  power  to  the  Public  Health  Commissioners  to  register  existing 
slaughterhouses ;  section  126  imposes  a  penalty  of  51.  for  using  or  suffering  to 
be  used  an  unlicensed  place,  and  51.  for  every  subsequent  day  during  which  it 
shall  be  so  used.  Harold,  a  workman  employed  by  Bennett,  a  butcher,  drove 
some  cattle  to  an  unlicensed  slaughterhouse  belonging  to  the  New  Cattle  Market 
Company,  to  whom  he  paid  28.  per  head  for  the  use  of  the  place  and  the  necessary 
tackle.  There  were  other  persons  on  the  premises,  and  Harold  had  access  only 
to  part  of  the  building.  It  was  objected  that  Harold  was  not  the  occupant  of  tiie 
slaughterhouse,  and  also  that  the  information  should  have  been  laid  against  the 
slaughterhouse  company.  But  this  had  already  been  done,  and  the  company 
had  been  convicted  in  a  penalty  of  501.  and  costs.  They  applied  for  a  case, 
which  was  granted,  but  which  has  not  yet  been  argued.  The  Justices  had 
refused  as  frivolous  an  application  by  Harold  for  a  case.  His  point  was  that  no 
one  but  the  tenant  or  occupier  of  the  slaughterhouse  could  be  convicted  under 
10  &  11  Vict.  c.  34,  s.  126,  reading  the  words  "  used  and  occupied  "  as  in  an 
action  for  use  and  occupation.  But  this  would  make  the  entire  evasion  of 
the  statute  perfectly  easy.  The  company  occupy  but  do  not  use,  and  the 
butcher  uses  the  place  to  slaughter  his  sheep  but  does  not  occupy  it,  so  that 
neither  of  them  can  be  convicted,  and  the  Act  becomes  a  nullity.  The  statute 
means  that  any  one  is  liable  to  a  penalty  who  ' '  uses  ' '  the  place  for  slaughtering 
purposes,  but  the  other  side  say  that  no  one  can  be  convicted  unless  he  holdi 
the  place  as  a  tenant. 

Lush,  J. — The  licence  in  these  cases  is  given  to  the  place,  as  was  held  in 
Reg.  V.  Strugnell  (13  L.  T.  R.  N.S.  488),  which  was  held  in  respect  of  a  licence 
for  dramatic  entertainments.  The  owner  "  uses  "  the  place  by  letting  it  out. 
The  licence  is  not  to  the  person,  but  to  the  place,  and  the  penalty  is  not  imp<»ed 
on  every  pereon  who  shall  slaughter  cattle  in  an  unlicensed  place,  but  on  every 
person  who  "  uses  "  a  place  without  a  licence.  Section  127,  as  well  as  tiie 
two  preceding  sections,  show  that  the  licence  is  given  to  the  place  only.  The 
rule  must  be  made  absolute. 

Aspinall,  Q.C.  and  Chas.  Russell,  in  support  of  the  rule,  were  not  called  on. 


HUNDRED). 


14  L.  T.  600. 


Rule  absolute  to  state  a  oaae. 
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[COURT  OF  ADHIBALTT.] 

Dr.  Lushington,  Aug.  5,  1866. 
THE  THOMAS  POWELL  v.  THE  CUBA. 
14  L.  T.  608. 

Collision — Inevitable  accident. 

Shipping. — In  order  to  constitute  an  inevitable  accident  it  is  necessary 
that  the  accident  should  not  have  been  capable  of  being  prevented  by  ordinary 
ikill  and  diligence — not  extraordinary  skill  or  extraordinary  diligence — by  that 
degree  of  diligence  and  skill  which  is  generally  to  be  found  in  persons  who 
properly  discharge  their  duty. 

Milward,  Q.C.  and  E.  C.  Clarkson  for  the  Thomas  Powell,  and  Brett,  Q.C. 
and  Vernon  Lushington  for  the  Cuba, 

Dr.  Lushington  gave  judgment  in  this  case,  which  was  an  action  brought 
bj  the  screw  steamship  Thomas  Powell,  401  tons,  against  the  Cunard  company's 
steamship  Cuba,  1,534  tons,  to  obtain  compensation  for  the  loss  arising  from  the 
two  ships  coming  into  collision  in  the  river  Mersey  about  half-past  seven  p.m. 
of  the  19th  February  last.  The  Thomas  Powell  stated  the  wind  as  N.N.W., 
and  the  weather  as  blowing  a  gale,  and  clear  but  dark.  The  Cuba  represented 
the  wind  as  N.,  and  the  weather  a  gale.  The  case  for  the  Thomas  Powell  was, 
that  on  the  17th  February  she  had  arrived  at  Liverpool  with  a  cai^  of  coal, 
and  proceeded  into  the  Huskisson  Bock  to  discharge  such  cargo  into  a  steamship 
called  the  City  of  Baltimore,  which  was  then  in  that  dock;  that  in  the  afternoon 
of  the  same  day  the  CHy  of  Baltimore  left  the  Huskisson  Dock  and  proceeded 
into  the  river  Mersey,  and  there  brought  up,  and  that  the  Thomas  Powell,  which 
had  discharged  a  part  only  of  her  cargo,  followed  the  City  of  Ballimore,  and 
made  fast  alongside  her  and  continued  to  discharge  her  oai^o  into  the  City  of 
Baltimore  until  the  afternoon  of  the  following  day,  18th  February,  when,  Id 
consequence  of  the  weather,  she  was  compelled  to  cast  off  and  steam  away ; 
that  at  the  time  and  on  the  day  in  question  the  Thomas  Powell  was  lying  at 
anchor  in  the  river  Mersey  in  a  proper  berth  between  Seacombe  and  Bgremont; 
that  the  tide  was  ebb,  and  of  the  force  of  about  six  knots  an  hour,  and  that  the 
Thomas  Powell  had  a  bright  globular  hght  on  her  foremast,  and  another  on  her 
mizen-boom,  both  of  which  were  burning  brightly,  and  a  proper  watch  was 
being  kept  on  board  her;  that  in  this  state  of  things  the  Cuba,  which  had  come 
in  from  sea,  and  had  passed  up  the  Mersey  above  the  Thomas  Powell,  owing  to 
the  negligence  or  want  of  skill  of  her  owners  or  those  on  board  her,  came  into 
collision,  and  with  her  stem  carried  away  the  bowsprit  of  the  Thomas  PoweU, 
and  then  fell  alongside  her  on  her  port  side,  and  did  her  a  great  deal  of  damage, 
and  remained  in  contact  with  her  until  about  eight  p.m.,  when  she  went  clear. 
It  was  then  alleged  that  the  helm  of  the  Thomas  Powell  was  ported  before  the 
collision,  in  order,  if  possible,  to  avoid  it ;  that  the  collision  was  wholly  the 
default  of  the  defendants  or  their  servants,  and  that  it  was  not  in  any  way 
occasioned  by  the  Thomas  Powell  or  those  on  board  her.  The  defence  for  the 
Cuba  was,  that  on  the  day  in  question  she  was  on  her  homeward  voyage  from 
New  York  with  mails  and  passengers;  was  off  the  port  of  Liverpool,  but  that, 
in  consequence  of  the  heavy  weather,  no  pilot  was  able  to  board  her  until  off 
Waterloo,  in  the  Crosby  Channel,  when  Thomas  Lewis,  a  duly  licensed  pilot, 
succeeded  in  boarding  her,  and  assumed  the  command;  that  about  seven  o'clock 
the  Cuba  was  brought  to  an  anchor  with  her  best  bower  and  seventy-five  fathoms 
of  chain,  in  about  mid-river,  off  Seacombe,  as  it  was  not  practicable  for  the  vessel 
to  proceed  to  her  usual  anchorage  higher  up  the  river;  that  the  sea  was  so  heavy 
that  the  tender  could  not  come  alongside  to  take  the  mails ;  that  the  tide  was 
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about  two  hours  ebb,  and  ruiming  at  the  rate  of  five  knots  an  hour;  that  the 
berth  so  taken  up  by  the  Cuba  was  a  perfectly  clear  berth,  and  in  particular  was 
well  clear  of  the  steamer  Tkomaa  Powell,  which  had  been  observed  whilst 
coming  to  anchorage,  and  which  lay  a  considerable  distance  to  the  North-west  of 
the  Cuba  ;  that  the  Cuba  carried  the  Admiralty  regulation  lights  duly  exhibited 
and  brightly  burning,  and  also  a  white  light  on  the  signal  staff,  her  steam  was 
kept  up,  a  good  look-out  was  being  maintained,  and  the  pilot  continued  on  deck 
and  in  charge;  that  in  consequence  of  the  heavy  gale  blowing  against  the  tide, 
the  Cuba  would  not  ride  quietly  to  her  anchor,  and  in  about  half-an-hour 
from  the  time  of  anchoring  broke  her  shear,  and  drove  to  the  east  side  of  the 
river  dragging  her  anchor,  and  approached  the  Waterloo  Pier;  that  in  doing 
BO  the  Thomas  Powell  was  observed  following  the  Cuba  across  the  river,  and 
about  7.30,  having  no  steam  up,  she  drove  into  the  Cuba  with  her  stem,  striking 
the  Cuba's  stem;  that  by  this  coUiaion,  and  in  clearing,  the  Thomas  PoweU 
suffered  some  damage ;  that  the  Cuba  sustained  little  or  no  damage  by  the 
collision,  and  afterwards  steered  across  the  river  and  dropped  a  second  anchor, 
and  the  next  morning  proceeded  to  her  proper  anchorage.  It  was  then  alleged 
that  the  collision  was  not  caused  by  any  neghgence  of  those  on  board  the  Cuba, 
but  was  an  inevitable  accident;  that  if  the  collision  was  in  any  degree  caused 
by  those  on  board  the  Cuba,  it  was  occasioned  by  the  pilot,  who  was  employed 
by  compulsion  of  law,  and  that  the  collision  was  caused  by  the  negligence  of 
those  on  board  the  Thomas  Powell.  On  these  pleas  the  first  thing  to  be  oon- 
sidered  was  the  averment  made  on  behalf  of  the  Cuba,  that  the  oollision  was  an 
inevitable  accident.  To  constitute  an  inevitable  accident  it  was  necessary 
that  the  occurrence  should  have  taken  place  in  such  a  manner  as  not  to  have 
been  capable  of  being  prevented  by  ordinary  skill  and  ordinary  diligence.  We 
were  not  to  expect  extraordinary  sldll  or  extraordinary  diligence,  but  that  degree 
of  skill  and  and  that  degree  of  diligence  which  is  generally  to  be  found  in  persons 
who  discharge  their  duty.  The  evidence  agreed  with  the  preliminary  act,  that 
it  was  a  very  tempestuous  night,  and  that  the  wind  was  blowing  with  consider^ 
able  severity.  Looking  at  all  the  circumstances,  and  considering  where  the 
vessels  were  anchored,  the  questions  to  be  decided  were,  whether  the  coUision 
-WHS  or  was  not  the  result  of  an  inevitable  accident,  or  whether  any  fault  was 
imputable  to  tlie  pilot  of  the  Cuba,  or  whether,  in  the  fair  discharge  of  his  duty, 
tlicre  was  either  a  want  of  Hkill  or  gross  negligence  to  which  the  blame  of  the 
collision  could  fairly  be  attributed?  It  had  been  said  that  the  collision  might 
have  been  avoided  if  the  Thomas  Powell  had  had  steam  power.  As  a  fact 
there  could  be  no  doubt  whatever  that  she  had  not  steam  power  in  a  proper  and 
usable  condition ;  but  whether  that  was  neglect  (looking  at  the  circumstances 
of  the  case,  and  considering  she  was  anchored  and  the  state  of  the  night),  and 
an  absence  of  reasonable  precaution,  are  open  questions.  If  the  evidence  of 
the  pilot  of  the  Cuba  is  to  be  believed,  it  was  the  Thomas  PoweU  that  came 
down  upon  the  Cuba,  and  not  the  Cuba  upon  the  Thomas  Powell;  but,  on  the 
other  hand,  it  was  but  fair  to  observe  there  was  the  evidence  of  the  mate  of  the 
r/tomff«  Powell,  who  deposes  Just  as  strongly  that  the  Thomas  Powell  never  did 
break  her  shear,  and  that  the  colUsion  was  occasioned  by  the  Cuba  breaking 
her  shear  and  coming  down  upon  her.  Under  all  the  circumstances  of  the  case, 
and  on  full  consideration  of  the  evidence  on  both  sides,  the  court  was  of  opinion 
that  the  Cuba  was  to  blame  for  the  collision,  and  that  the  blame  was  imputable 
to  tlie  pilot  of  the  Cuba. 

Tile  Court  was  assisted  by  Captain  Were  and  Captain  Weller. 
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Lord  Romilly,  M.R.,  June  28,  1866. 

/£e  27  28  Vict.  c.  112,  "  An  Act  to  amend  the  Law  relating  to  Future 
Judgmental  Statutes,  and  Beoognisanoes. " 

Be  WILLIAM  KIRBT.    Ex  parte  THE  OFFICIAL  LIQUIDATOR  OF  THE 
LEEDS  BANKING  COMPANY. 

14  L.  T.  615. 

Contributory — Order  for  payment  of  oalla — Elegit — Land*  deUvered  in 
execution — Petition  for  sale,  and  payment  of  calls  out  of  prooeeda — ^27  A  28 
Vict.  c.  112. 

ExBCunoN. — In  this  matter  a  contributory  was  indebted  to  the  company 
for  calls,  and  an  order  was  made  for  the  payment  of  them.  A  writ  of  elegit  was 
afterwards  duly  sued  out  under  the  provisions  of  the  27  28  Vict.  c.  112,  and 
lands  belonging  to  the  contributory  were  delivered  in  execution  to  the  official 
liquidator  of  the  company.  The  official  liquidator  then  presented  a  petition 
praying  an  order  for  the  sale  of  the  lands,  and  payment  out  of  the  proceeds  of 
such  sale  of  the  calls  due  from  the  contributory,  and  for  other  relief: — Held, 
that  there  must  be  an  inquiry  what  interest  the  contributory  had  in  the  lands 
when  they  were  delivered  in  execution  to  the  official  liquidator  of  the  company 
and  what  other  parties  (if  any)  were  interested  in  the  laiuU;  farther  consideration 
of  the  petition  being  reserved. 

In  this  matter  a  petition  was  presented  by  the  official  liquidator  of  the 
above-named  company  praying  for  an  order  that  the  interest  of  a  Mr.  William 
Kirby  of  and  in  certain  lands  and  hereditaments  situate  in  the  parishes  of 
Tadcaater  and  Spensall,  in  the  county  of  York,  which  had  been  delivered  in 
execution  to  the  petitioner  (as  hereinafter  mentioned),  might  be  sold;  and  that 
the  money  arising  from  such  sale  might  be  applied  in  paying  to  the  petitioner 
what  \ras  due  to  him,  under  an  order  of  this  court,  dated  the  11th  January,  1866 ; 
or  if  there  were  any  other  charges  on  the  interest  of  the  said  William  Kirby  in 
the  said  lands  and  hereditaments,  that  the  proceeds  of  the  said  sale  might 
be  applied  in  payment  of  what  was  due  to  the  parties  entitled  to  charges  on  such 
interest  according  to  their  respective  priorities;  and  that,  for  effectuating  the 
purposes  aforesaid,  all  proper  and  necessary  accoimts  might  be  taken,  directions 
given,  and  inquiries  made. 

The  facts  of  the  case,  as  they  appeared  from  the  petition,  were  shortly 
these : — 

The  Leeds  Banking  Company  was  a  joint-stock  company  formed  for  the 
purpose  of  carrying  on  the  business  of  banking,  under  the  provisions  of  the  Act 
passed  in  the  7  Geo.  4,  c.  46.  William  Kirby  was  in  the  year  1864  the  holder 
of  twenty  shares  in  the  company,  and  in  the  month  of  June,  1864,  he  took 
twelve  further  shares  in  the  company.  At  the  time  when  the  order  of  the 
13th  of  October,  1864  (hereinafter  mentioned),  was  made,  William  Kirby  was 
the  holder  of  the  said  twenty  shares,  which  were  standing  in  his  name  in  the 
books  of  the  said  company,  and  was  entitled  to  the  said  twelve  further  shares. 

By  an  order  of  this  court,  dated  the  13th  October,  1864,  made  in  the  matter 
of  the  Companies'  Act,  1862,  and  in  the  matter  of  the  Leeds  Banking  Company 
it  was  ordered  that  the  said  Leeds  Banking  Company  be  wound-up  under  the 
provisions  of  the  Companies'  Act,  1862. 

By  an  order  of  this  court,  dated  the  Slat  October,  also  made  in  the  matter 
of  the  Companies'  Act,  1862,  and  in  the  matter  of  the  Leeds  Banking  Company, 
WilHam  Turquand  was  duly  appointed  official  liquidator  of  the  said  banking 
oompany. 

In  the  month  of  February,  1866,  William  Kirby  was  settled  on  the  list  of 
oontributories  of  the  said  company  in  respect  of  the  said  twenty  original  shares 
held  by  him  as  aforesaid. 
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By  an  order  of  this  court,  also  made  in  the  matter  ol  the  last-mentioned 
Act,  and  in  the  matter  of  the  Leeds  Banking  Company,  and  dated  the 
25tb  February,  1865,  after  referring  to  the  chief  clerk's  certificate,  by  which 
William  Kirby  was,  with  other  persons,  settled  on  the  list  of  contributories  as 
hereinbefore  mentioned,  it  was  ordered  that  a  call  of  701.  per  share  be  made  cm 
all  the  contributories  of  the  company  whose  names  were  included  in  the  chief 
clerk's  certificate,  including  the  name  fo  William  Kirby;  and  it  was  ordered 
that  each  such  contributory  should,  on  or  before  the  Hth  March,  1865,  pay  into 
the  branch  bank  of  the  Bank  of  England  at  Leeds,  to  ' '  the  account  of  the 
official  hquidator  of  the  Leeds  Banking  Company,"  the  amount  which  would 
be  due  from  him  or  her  in  respect  of  such  call. 

By  an  order  of  this  court,  also  made  in  the  matter  of  the  last-mentioned 
Act  and  in  the  matter  of  the  Leeds  Banking  Company,  and  dated  the  29th  July, 

1865,  it  was  ordered  that  a  further  call  of  401.  per  share  should  be  made  on  all 
the  contributories  of  the  company  referred  to  in  the  said  certificate,  including 
William  Kirby;  and  it  was  ordered  that  each  such  contributory  should,  on  or 
before  the  1st  September,  1866,  pay  into  the  branch  bank  of  the  Bank  of 
England  at  Leeds,  to  "  the  account  of  the  official  liquidator  of  the  Leeds 
Banking  Company,"  the  amount  which  would  be  due  from  him  or  her  in 
respect  of  such  call. 

By  an  order  of  this  court,  also  made  in  the  matter  of  the  last-mentioned 
Act  and  in  the  matter  of  the  Leeds  Banking  Company,  and  dated  the  11th 
January,  1866,  it  was  ordered  that  William  Kirby  should,  on  or  before  the 
15th  January,  1866,  or  within  four  days  after  the  service  of  the  said  order, 
pay  to  the  official  liquidator  of  the  company  the  sum  of  2,1201. ;  such  sum 
being  the  amount  due  from  William  Kirby  in  respect  of  the  said  calls  of  701. 
per  share  and  40L  per  share,  made  by  the  said  orders  dated  the  15th  June, 

1866,  and  29th  July,  1865.  The  said  order  of  the  11th  January,  1866,  was 
duly  served  on  William  Kirby,  but  he  did  not  pay  the  said  sum  of  2,1301,  or 
any  part  thereof. 

At  the  time  when  the  said  order  of  the  16th  January,  1866,  was  made, 
William  Kirby  was  absolutely  entitled  to  the  fee-simple  and  inheritance  of 
certain  messuages  and  lands  called  Ouston  Farm,  in  the  parish  of  Tadcaster, 
in  remainder  expectant  upon  the  death  of  Wilhs  Kirby  Goodbame  and  failure 
of  his  issue  male;  and  William  Kirby  was  also  entitled  in  possession  to  the 
fee-simple  and  inheritance  of  a  close  of  land  in  the  parish  of  Spensall.  On 
the  3rd  March,  1866,  the  petitioner,  being  desirous  of  enforcing  payment  of 
the  last-mentioned  sum,  sued  out  a  writ  of  elegit  directed  to  the  sheriff  of 
Yorkshire,  to  enforce  payment  of  the  sum  of  2,1201.  which  the  order  of  the 
11th  January,  1866,  directed  to  be  paid.  In  pursuance  of  the  said  writ,  the 
sheriff  of  the  county  of  York  duly  caused  an  inquisition  to  be  made  as  to  the 
goods  and  chattels,  lands,  tenements,  and  hereditaments  in  the  county  of 
York,  of  which  William  Kirby  was  seised  or  possessed  on  the  11th  January, 
1866,  or  at  any  time  after  that  day.  By  the  said  inquisition  it  was  found  that 
William  Kirby  was  seised  of  and  entitled  to  the  before-mentioned  lands  and 
hereditaments  for  the  said  estate  and  in  the  manner  hereinbefore  mentioned; 
that  the  said  farm  in  the  parish  of  Tadcaster  was  of  the  value  of  3701.  a-year; 
and  the  said  close  in  the  parish  of  Spensall  was  of  the  value  of  51.  a-year. 
The  said  sheriff  caused  the  said  lands  and  hereditaments  to  be  delivered  in 
execution  to  the  petitioner  as  such  official  liquidator  as  aforesaid,  subject  as 
to  the  lands  and  hereditaments  in  the  parish  of  Tadcaster  to  the  estate  therein 
of  the  said  Willis  Kirby  Goodbame  and  his  issue  male.  The  return  of  the 
sheriff  to  the  said  writ  was  duly  made  and  filed  in  this  court.  No  part  of  the 
said  sum  of  2,120L  was  ever  paid  or  satisfied,  and  the  Icet-mentioned  sum 
and  interest  thereon  from  the  11th  January,  1866,  was  due  to  the  petitioner 
as  such  official  liquidator  as  aforesaid. 

The  said  order  of  the  11th  January,  1866,  was  duly  registered  in  the 
Court  of  Common  Pleas  at  Westminster,  and  at  Wakefield  in  the  county 
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Tork.  The  said  writ  of  elegit  was  also  registered  at  Wakefield  aforesaid ;  and 
on  the  18th  May,  1866,  it  was  duly  registered  in  the  Coxirt  of  Common  Pleas 
m  manner  required  by  the  above-mentioned  Act,  27  &  28  Vict.  c.  112. 
William  Kirby  was  entitled  to  the  said  farm  and  hereditaments  In  the  parish 
of  Tadcaster,  and  also,  as  far  as  the  petitioner  could  ascertain,  to  the  said 
close  of  land  in  the  parish  of  Spensall,  imder  and  by  virtue  of  the  will  of 
Bobert  Kirby,  deceased.  The  said  Robert  Kirby  was,  at  the  time  of  his  death, 
the  holder  of  twency  shares  in  the  said  Leeds  Banking  Company,  which,  at 
the  time  when  the  said  order  of  the  13th  October,  1864,  was  made,  still 
remained  part  of  his  estate.  William  Kirby  was  the  executor  of  the  said 
Robert  Kirby,  and  had  been  settled  on  the  list  of  contributories  of  the  said 
banking  company  as  representatire  of  the  said  Robert  Kirby  in  respect  of  the 
said  twenty  shares  held  by  the  said  Robert  Kirby,  and  calls  had  been  made 
on  William  Kirby  as  executor  of  the  said  Robert  Kirby  in  respect  of  the  last- 
mentioned  shares.  Those  calls  had  not  been  paid;  and  under  those 
circumstances  the  estate  of  the  said  Robert  Kirby  was  indebted  to  the 
petitioner,  as  such  official  liquidator  as  aforesaid,  in  the  sum  of  2,1201.  in 
respect  of  the  said  calls,  and  was  liable  to  the  petitioner  as  such  official 
liquidator  for  further  sums  in  respect  of  the  said  twenty  shares.  The  petition 
then  stated  that  the  petitioner  had  lately  filed  a  bill  to  administer  the  real  and 
personal  estate  of  the  said  Robert  Kirby,  and  to  obtain  payment  thereout  of 
what  was  due  by  his  estate  to  the  petitioner  as  such  official  liquidator  as 
aforesaid,  and  the  estate  and  interest  of  William  Kirby  of  and  in  the  lands 
and  hereditaments  to  which  he  was  entitled  under  the  will  of  the  said  Robert 
Kirby,  was  subject  to  the  claims  of  the  petitioner  in  the  said  suit.  The 
petition  then  prayed  to  the  effect  already  stated. 

Cotton  appeared  for  the  petitioner. 

T.  A.  RobeHs  for  Mr.  Kirby. 

Lord  Romilly. — I  am  of  opinion  that  in  this  case  there  must  be  an 
inquiry  as  to  what  interest  the  debtor,  William  Kirby,  had  in  the  lands  taken 
in  execution  at  the  time  of  the  levy;  and  what  other  parties  (if  any)  were  and 
are  interested  therein.  I  must  reserve  the  further  consideration  of  this 
petition. 


Wood,  V.C.,  March  20,  21,  1866. 

STEELE  t).  STUART. 

14  L.  T.  620;  L.  R.  2  Eq.  84. 

Contract — Proceeds  of  biUs  to  be  appropriated  against  consignment  of 
goods — Bankruptcy — Notice — Common  partner — Advance  by  third  party. 

Bankruptcy. — A  merchant  in  England  proposed  that  his  consignees, 
merchants  in  Sydney,  should  make  advances  against  biUa  to  be  drawn  by  him 
for  the  amount  of  goods  shipped  to  their  care,  and  that  the  proceeds  of  the 
sales  above  the  advances  should  be  placed  in  liquidation  of  an  old  claim  which 
they  had  against  him. 

This  was  assented  to,  and  by  letter  they  stated  thai  "  they  should  retire 
the  acceptances  to  bills  from  the  proceeds  of  the  sales." 

Afterwards  the  consignees,  being  in  want  of  money,  directed  that  a  firm 
of  bankers  (in  whose  partriership  they  had  a  common  partner)  should  rsceiv« 
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in  satisfaction  of  advances  made  by  them  to  the  consignees,  the  proceeds  of 
the  sales  of  the  goods  so  sent  to  the  consignees  by  the  Tnerchant. 

The  consignees  became  bankrupts: — ^Held,  that  the  bankers  had,  by  the 
action  of  the  com-mon  partner,  notice  of  the  arrangement  as  to  the  proceed* 
of  the  sales  of  the  goods  consigned,  and  that  remittances  in  the  hands  of  the 
bankers  were  to  be  appropriated  first  to  the  payment  of  the  merchini's 
acceptances^  and  subject  thereto  to  the  discharge  of  the  old  claim  of  the 
consignees. 

This  was  a  bill  filed  by  Ed.  Steele,  a  merchant  at  Liverpool,  against 
the  defendants  Towns  and  Stuart,  merchants  at  Sydney,  carrying  on  business 
under  the  style  of  Towns  and  Co. ;  and  it  prayed  for  a  declaration  that  the 
proceeds  of  the  sales  of  certain  parcels  of  soap  were  effectually  appropriated 
in  equity  to  meet  the  bills  against  which  advances  had  been  drawn  by  the 
coQsigDor  (Steele) ;  and  that  James  and  Joseph  Gordon  Stuart  were  respec- 
tively, or  at  all  events  that  James  Stuart  was,  liable  to  make  good  to  the 
plaintiff  all  moneys  received  by  him  or  his  late  firm  of  Stuart  Brothers,  in 
respect  or  on  account  of  the  proceeds  of  the  sales,  with  interest;  for  an 
account  against  B.  Towns  and  Co.  and  Stuart  Brothers;  and  that  d^Eendants 
might  be  decreed  to  make  good  the  amount  to  be  found  due,  and  that  such 
amount  might  be  secured  and  applied,  under  the  direction  of  the  court,  in 
the  first  place  in  satisfaction  of  the  bills,  and  that  the  surplus  might  be  paid 
to  plaintiff.    The  bill  also  prayed  for  a  receiver  if  necessary. 

The  course  of  business  seems  to  have  been  the  following :  The  plaintiff 
in  shipping  goods  to  B.  Towns  and  Co.  used  to  send  them  the  bill  of  lading 
and  the  invoice,  with  instructions  to  remit  the  proceeds  to  Messrs.  T.  M.  Stoig 
and  J.  O.  Stuart,  the  agents  of  Messrs.  Towns  and  Co.,  at  Kirkaldy.  The 
plaintiff  used  to  advise  Staig  and  Stuart  of  the  shipments,  and  used  to  give 
them  one  or  two  bills  of  lading  of  the  set.  They  were  usually  forwarded  by 
Staig  and  Stuart  to  Towns  and  Co.  The  plaintiff  or  Staig  and  Stuart,  as  the 
case  might  be,  used  then  to  draw  against  the  shipments.  These  drafts, 
when  accepted,  were  discounted  by  Staig  and  Stuart,  and  the  proceeds  were 
remitted  by  them  to  the  plaintiff  by  way  of  advance  against  the  shipments. 

J.  G.  Stuart  was  in  partnership  with  his  brother  James  Stuart  as  bankers, 

in  London,  under  the  firm  of  Stuart  Brothers,  and  they  were  the  agents  and 
London  correspondents  of  Staig  and  Stuart. 

The  contract  upon  which  the  question  turned  was  embodied  in  two  letters 
— one  sent  by  the  plaintiff  to  Stuart  Brothers,  dated  the  19th  June,  1860, 
and  the  answer  of  the  following  day ;  these  were  as  follows : 

We  (that  is  the  plaintiff)  beg  to  ask  you  whether  you  have  yet  account 
sales  of  the  small  lot  of  soap  consigned  by  us  to  Messrs.  B.  Towns  and  Co., 
per  Telegraph,  about  twelve  months  ago.  We  applied  to  you  on  this  point 
in  May  last,  but  you  could  not  then  say,  your  book-keeper  being  at  the  time 
absent.  Our  letter  was  dated  the  22nd  May,  to  which  we  beg  to  refer  you; 
also  in  respect  to  an  inquiry  respecting  a  concession  promised  us  by  Towns 
and  Co.  when  here  two  years  ago.  We  have  some  intention  of  resuming 
i^ipments  to  Sydney,  seeing  that  our  manufacture  meets  a  ready  sale  at 
good  prices  at  Melbourne,  Adelaide,  &c.,  and  that  we  have  occasionally 
considerable  orders  for  Sydney  from  London  houses,  for  which  good  prices 
are  paid  us.  We  have  understood  that  Towns  and  Co.  are  more  agents  tor 
shipping  than  the  sale  of  goods ;  but  we  presume  they  would  manage  our 
business  as  well  as  any  other  house  at  Sydney,  notwithstanding  our  proposi- 
tion would  be  to  ship  to  them  from  time  to  time  crown  and  second  brown 
soap,  the  advance  required  on  which  would  be  221.  and  161.  per  ton,  as  paid 
by  us  to  Messrs.  Dalgetty  and  Co.,  Mr.  Elder,  and  others;  and  that  "the 
proceeds  above  the  advances  should,  till  acquitted,  go  to  the  liquidation  of 
the  old  claim." 
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The  answer  was  as  follows: 

20th  June,  1860. — The  cheapest  way  of  making  the  advance  is  for  you 
to  take  our  three  or  four  months  acceptance  for  it,  which  we  shall  pay, 
advancing  the  money  for  you  at  ordinary  interest,  and  1  per  cent,  commission; 
or,  if  you  prefer  it,  we  will  give  you  cash  on  receiving  bills  of  lading,  and 
take  your  six  months'  acceptance  for  the  same,  with  interest  at  5  per  cent., 
and  commission  at  1  per  cent.,  and  we  shall  retire  ik&t  acceptance  from 
proceeds  of  the  sales. 

The  other  facts  of  the  case  are  stated  in  the  judgment. 

W.  M.  James,  Q.C.,  and  Druce,  in  support  of  the  plaintiff's  bill,  cited — 

Jacaud  v.  French,  12  East,  817.  Portkouae  v.  Packer,  1  Camp.  83. 
Powlea  V.  Page,  8  C.  B.  30. 

Rolt,  Q.C.,  and  Freeling,  for  the  defendant  James  Stuart,  contended  that 

the  plaintiff  had  no  charge  upon  the  remittances;  that,  if  be  ever  had,  it 
had  been  extinguished  by  the  dealings  between  him  and  Staig  and  Stuart, 
and  that  they  had  been  held  out  as  sole  owners  of  the  proceeds  of  the 
shipments,  and  that  the  disposition  of  those  proceeds  coxdd  not  now  be 
questioned  by  him.   They  cited — 

Jomhart  v.  WooUett,  2  Myl.  &  Cr.  889. 
Bagahawe  ftnr  Towns  and  Co. 

The  Vice-Chancellor  said: — The  contract  in  itself  is  very  simple.  It 
is  properly  set  out  in  the  bill  as  contained  in  the  two  letters  of  the  19th  and 
20th  June,  1860.  There  is  one  exception,  however — that  that  portion  of  the 
agreement  is  not  mentioned  which,  now  that  the  whole  evidence  is  before 
the  court,  appears  clear,  viz.,  that  after  the  appropriation  of  the  returns 
made  from  Australia  to  the  particular  advances  which  should  be  made  in 
respect  of  the  shipments,  any  balance  that  might  remain  was  to  be  applied 
towards  liquidation  of  the  old  debt  due  from  the  plaintiff  to  Staig  and  Stuart. 
(The  Vice  Chimcellor  here  read  the  two  letters  set  out  as  the  terms  of  the 
contract.]  Now  there  are  two  propositions:  the  agreement  is,  "that  the 
proceeds  above  the  balance  should,  till  acquittal,  go  to  the  liquidation  of  the 
old  claim."  But  that  involves  the  proposition  that  the  proceeds  are  first 
to  be  applied  to  the  advances  until  they  are  satisfied.  If  it  is  said  that  the 
proceeds  of  the  sale  above  advances  shall  be  applied  to  a  specific  purpose,  it 
is  a  necessary  implication  that  they  shall  be  first  applied  to  the  advances, 
then  to  the  specific  purpose.  This  does  not  appear  to  me  to  be  an  alternative 
proposition,  as  it  has  been  argued;  but  was  merely  as  to  the  mode  in  which 
the  advances  should  be  made.  "The  plaintiff  says,  "  I  undertake  to  pledge 
all  proceeds  to  make  good  all  advances,  and  more  than  that,  to  pay  you  the 
surplus  towards  payment  of  the  old  debt."  The  answer  is,  "  We  adopt  that." 
But  there  are  two  ways  of  carrying  that  into  effect :  the  one,  of  making 
advances  for  you  to  draw  on  us,  for  you  to  accept,  and  we  to  negotiate ;  the 
other,  that  we  shall  draw  on  you,  and  you  shall  accept;  "  and  they  add, 
If  you  take  that  course,  we  shall  pay  the  acceptance  out  of  the  proceeds;  " 
and  they  further  say,  "  We  shall  have  a  claim  on  you  if  you  ^aw  on  us, 
and  we  shall  apply  the  proceeds  to  liquidate  the  advances  we  made  to  you." 
It  would  have  been  the  same  had  it  proposed  to  be  a  cash  transaction. 
Then  the  question  arises  as  to  the  notice.  It  is  not  disputed  that,  there 
having  been  remittances  by  the  house  in  Australia  to  the  firm  of  Staig  and 
Stuart,  if  Staig  and  Stuart  had  been  disposed  to  deal  in  a  way  not  honest 
and  not  consistent  with  the  duty  which  they  had  undertaken  of  applying 
these  remittances  in  repayment  of  their  advances,  they  might  have  made  a 

food  title  to  a  purchaser  without  notice.  If  the  statement  in  the  defendant 
ituart's  answer,  which  avers  "  that  there  was  no  notice  to  Stuart  Brothers,"' 
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was  true,  the  remedy  against  them  would  have  been  gone.  On  the  other 
hand,  the  averment  being  proved  of  notice  made  by  the  biU,  the  whole  questi<m 
is  at  an  end.  I  conceive  that  averment  distinctiy  proved.  Stuart  Brotheia 
must  be  held  to  have  had  notice  because  one  member  of  their  firm  and  of 
the  firm  of  Staig  and  Stu&rt  was  the  same  person,  and  the  notice  cannot  be 
separated.  By  the  two  letters,  Stuart  Brothers  were  boimd,  and  the  whole 
argument  has  been,  what  was  the  effect  of  these  two  letters?  If  a  man 
places  goods  in  the  hands  of  an  agent  and  says,  "  Sell  them  for  the  best 
amount  you  can,  because  I  want  to  raise  money  upon  them,  and  remit  me 
the  proeeede;  "  if  the  agent  fails,  everybody  who  has  bought  from  the  agent 
has  a  good  title  to  the  goods  so  sold  to  him.  Although  aware  that  he  is  a 
mere  agent,  it  must  be  assumed  that  he  had  full  authority.  On  the  other 
hand,  if  you  know  that  he  is  a  mortgagee,  and  has  only  a  qualified  interest, 
and  is  xmder  an  obligation  to  appropriate  the  proceeds  in  a  particular  way, 
you  may  take  the  pledge  from  him,  on  the  terms  of  applying  it  as  he  was 
botmd  to  appropriate  it,  and  if  there  is  any  surplus  you  will  get  it.  Had 
there  been  a  surplus  of  these  proceeds  after  paying  the  advances,  and  had 
there  been  an  old  debt  of  Staig  and  Stuart  existing,  they  would  have  had  the 
benefit  of  claiming  to  that  extent  out  of  the  surplus,  after  the  taking  up  of 
their  bills.  The  plaintiff  says,  "  The  proceeds  are  pledged  for  your  advances; 
you  take  them  for  a  specific  purpose,  and  for  that  purpose  you  have  a  right 
to  apply  them.  You  can  transfer  that  pledge  to  any  one  you  like — ^honestiy 
if  you  tell  them  the  nature  of  the  pledge;  dishonestly  if  you  do  not  inform 
them  of  the  obligation  imposed.  But  if  you  make  a  transfer  to  a  person  who 
in  this  court  must  be  taken  to  have  full  knowledge  of  your  position,  he  must 
take  up  the  bills  just  in  the  same  way  as  you  would  have  had  to  have  taken 
them  up."  As  to  Towns  and  Co.,  they  do  not  appear  to  me  to  have  been 
necessary  parties.  Under  the  circumstances,  however,  detailed  in  their  answer 
I  cannot  give  them  costs,  but  shall  not  order  them  to  pay  any. 

Declare  that  the  returns  made  by  Towns  and  Co.  in  respect  of  Ute 
plaintiff's  shipments  of  the  IQth  and  20th  June,  1860,  were 
appropriated  by  the  letters  to  the  payment  of  all  advances  made 
to  the  plaintiff  by  Staig  and  Stuart,  and  to  the  taking  up  of  oU 
bills  drawn  or  accepted  by  plaintiff  in  respect  of  such  advances, 
and  subject  thereto  to  make  good  the  balance,  if  any,  now  due 
to  Staig  and  Stuurt  in  respect  of  the  dealings  between  them  and 
the  plaintiff  prior  to  the  19th  June,  1860.  Direct  the  necetaarif 
accounia  on  the  footing  of  this  declaration.   Ldberty  to  apply. 


Stuaet,  V.C.,  June  20,  1866. 
DAWSON  V.  MEDHUEST. 
14  L.  T.  622. 

Stamp — Mortgage-deed  containing  other  matter. 

Stamps. — A  mortgage -deed,  which  was  expressed  to  be  made  in  considera- 
tion of  the  advance,  and  also  for  the  purpose  of  resettling  the  property,  and 
reserved  the  equity  of  redemption  to  the  mortgagor  and  his  vnfe,  or  the 
survivor,  was: — ^Held,  not  to  require  an  extra  stamp  for  a  settlement  m 
addition  to  the  ad  valorem  stamp  on  the  mortgage. 

This  was  a  suit  for  a  specific  performance  by  the  purchaser  of  a  rever- 
sionary share  in  a  sum  of  consols  sold  by  mortgagees  under  a  power  of  sale 
in  their  mortgage. 
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The  mortgage  recited  a  certain  indenture  of  mortgage  and  settlement, 
dated  25th  JiUy,  1855.  The  share  was  put  up  for  sale  by  auction  on  the 
I2th  May,  1865,  and  was  purchased  by  the  plaintiff.  One  of  the  conditions 
of  sale  was,  that  if  the  purchaser  should  fail  to  comply  with  them  the 
deposit-money  should  be  forfeited. 

The  defendant's  solicitor  delivered  an  abstract  of  title  to  the  plaintiff,  on 
which  the  plaintiff's  solicitor  made  the  following  requisition: 

The  indenture  of  the  25th  July,  1855,  being  a  mortgage,  and  also  a  settle- 
ment, is  clearly  liable  to  both  an  ad  valoTem  duty  on  the  amount  secured, 
and  also  a  deed  stamp  of  II.  15«.  This  further  stamp  duty  must  be  paid  and 
the  deed  properly  stamped  before  the  purchase  is  completed. 

To  this  requisition  the  solicitor  of  the  defendant  made  the  following  reply : 

If  this  be  so,  the  proper  stamps  will  be  affixed,  and  no  delay  need  take 
place  on  this  account.   The  authorities  will  determine  the  point. 

The  deed  of  25th  July,  1855,  which  was  alleged  to  be  both  a  mortgage 
and  a  settlement,  was  a  deed  by  which  G.  Boom  (who  was  entitled  to  a  share 
of  property  under  a  will),  in  consideration  of  601.  lOa.,  and  "  for  resettling 
the  property  thereinafter  referred  to,"  assigned  his  share  to  the  mortgagee, 
reserving  the  equity  of  redemption  to  "  G-.  Boom  and  Elizabeth  his  wife,  or 
their  assigns,  or  to  the  survivors  of  them,  or  the  executors,  administrators, 
or  assigns  of  such  survivor,  as  by  the  same  parties  might  be  required." 

Some  correspondence  then  ensued  between  the  solicitors  of  the  parties, 
which  resulted  in  a  positive  refusal  by  the  defendant  to  have  any  further 
stamp  impressed  on  the  deed.  On  the  4th  August,  1865,  the  solicitor  of  the 
defendant  sent  the  following  letter  to  the  solicitor  for  the  plcuntiff : 

Hr.  Minter  begs  to  inform  Mr.  Hart  that  no  further  stamp  will  be 
impressed  on  the  deed  of  the  25th  July,  1855.  Mr.  Minter  appoints  Monday 
morning,  the  7th  instant,  at  eleven  o'clock,  for  completion  at  his  office. 
Unless  purchase  is  completed  at  that  time  deposit  money  will  be  declared 
forfeited,  and  the  property  forthwith  offered  for  sale.  Mr.  Minter  has  given 
Mr.  Dawson  notice. 

The  plaintiff  then  filed  his  bill  on  the  15th  August  praying  for  specific 
performance,  and  for  an  injunction  to  restrain  the  defendant  from  reselling 
the  property.  The  only  point  was  as  to  whether  the  deed  of  the  25th  July, 
1856,  had  been  properly  stamped. 

Bolt,  Q.C.,  and  W.  P.  Jolliffe,  for  the  plaintiff,  contended  that,  under 
the  circumstances,  the  only  course  for  the  plaintiff  to  take  was  to  file  a  bill. 
They  referred  to  iiie  schedules  to  the  Stamp  Acts : 

55  Geo.  3,  s.  184.  13  &  14  Yict.  c.  97,  s.  2,  under  the  titles  Mortgages  and 
Settlements.    Coventry  on  Stamps,  475. 

Willcock,  Q.C.,  and  Hallett,  for  the  defendant. 

The  Vice-Chanobllor  said  it  was  only  the  common  case  of  parties  acting 
on  an  opmion  taken  on  a  disputed  point.  The  case  did  not  depend  upon  tiie 
bona  fides  of  the  parties;  if  the  party  acting  on  an  opinion  afterwards  found 
it  turned  out  to  be  wrong,  he  must,  of  course,  pay  the  costs.  The  defendant 
had  shewn  a  good  title  on  the  3rd  June,  and  the  only  question  in  dispute  was 
as  to  whether  the  plaintiff  was  right  in  demanding  the  extra  stamp.  It  was 
very  unfortunate  that  there  should  have  been  this  litigation  about  so  small 
an  amount  as  II.  15«.  His  Honour  then  referred  to  the  correspondence 
between  the  solicitors,  and  said  he  thought  the  defendant  was  quite  justified 
in  taking  the  course  he  had,  and  resorting  to  the  most  speedy  remedy  in  his 
power.  It  was  clear  from  the  Acts  that  only  one  duty  was  payable.  The 
plaintiff  must  pay  the  costs  of  the  suit. 

The  defendant  submitted  to  a  decree  for  specific  performance,  on  payment 
of  the  costs  of  the  suit  by  the  plaintiff. 
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[court  op  ADMIHAIiTT.] 

Dr.  Lushington,  July  25.  1806. 
THE  WILHELM. 
14  L.  T.  636. 

Liability  of  ship  for  deferred  delivery  of  cargo — Detention  by  frost. 

Shipping. — The  master  of  a  ship,  whilst  waiting  for  cargo,  omitted  to  take 
in  sufficient  stores  and  provisions  for  his  voyage,  and  whilst  subsequently  taking 
in  such  provisions  and  stores  the  frost  set  in,  and  the  ship  was  frozen  in  port  and 
detained  from  the  beginning  of  October  until  the  breaking  up  of  the  ice  in  the 
ensuing  year: — Held,  that  the  owners  of  the  ship  were  reaponsihle  to  the  owners 
of  the  cargo  for  any  loss  accruing  from  such  detention;  it  being,  by  marilime 
law,  the  duty  of  the  master  to  convey  the  cargo  to  its  port  of  delivery  with  all 
expedition ;  and  if  by  neglecting  to  avail  himself  of  all  fair  opportunity  the  voyage 
is  delayed  and  damage  accrues  to  the  ottmers  of  the  cargo,  the  ovmers  of  the 
ihip  are  liable  to  make  good  the  sum. 

Deane,  Q.C.  and  Murphy,  for  plaintifE. 

Brett,  Q.O.  and  E.  C.  Clarkaon,  for  defendant. 

Dr.  Lushington  gave  judgment  in  this  case,  which  was  an  action  brought 
on  behalf  of  Messrs.  Fontaines  and  Wilson,  merchants  of  London,  as  consignees 
of  584  barrels  of  tar,  part  of  the  cargo  of  the  brig  Wilhelm,  against  the  owners 
and  master  of  that  ship,  to  recover  for  the  loss  arising  from  the  non-delivery  of 
the  tar.    The  petition  set  forth  that  by  a  charter-party  dated  in  London  the 
1st  April,  1862,  between  the  master  of  the  brig  and  the  plaintiffs,  the  brig,  then 
in  the  Baltic,  proceeded  to  Archangel  on  the  11th  August,  and  on  the  16th 
master  gave  notice  to  the  plaintiffs'  agent  that  he  was  ready  to  conunence 
loading ;  that  a  full  cargo  was  ready  to  be  shipped  immediately,  but  that  the 
shipment  thereof,  through  the  negligence  or  default  of  tiie  master,  was  not 
Dompleted  until  the  19th  September,  when  the  brig  got  under  weigh  and 
proceeded  down  the  river  on  her  intended  voyage;  that  the  master,  instead  of 
putting  to  sea,  as  he  could  and  ought  to  have  done,  shortly  after  leaving 
Archangel,  brought  the  brig  up  off  Modon  Eerlde,  where  he  remained  without 
making  any  effort  to  prosecute  his  voyage,  although  the  navigation  was  perfectly 
open  and  free  from  obstruction,  until  the  middle  of  October,  when  the  river 
was  closed  by  ice,  and  the  brig,  with  the  plaintiffs'  cargo  on  board,  was  detuned 
there  imtil  the  breaking  up  of  the  ice  in  the  following  spring.    It  was  then 
alleged  that,  if  due  diligence  had  been  used  by  the  master  in  loading  the  brig 
and  proceeding  on  his  voyage,  the  brig,  with  the  plaintiffs'  cargo  on  board, 
part  of  the  master,  the  brig  did  not  reach  England  until  the  18th  July,  1863; 
that,  in  consequence  of  the  negligence,  mismanagement,  or  other  default  on  the 
part  of  the  master,  the  brig  did  not  reach  England  until  the  18th  July,  1863; 
that  such  negligence,  mismanagement,  and  default  were  a  breach  of  duty  and  a 
breach  of  contract  on  the  part  of  the  master,  and  by  reason  of  such  breach  of 
duty  and  of  contract  the  plaintiff  bad  sustained  considerable  loss.  The  answer 
for  the  defendants  pleaded  that,  by  a  charter-party  dated  the  Ist  April,  18®, 
it  was  mutually  agreed  between  the  master  of  the  above-named  brig  Wilhelm, 
then  in  the  Baltic  with  leave  to  take  a  cargo  from  Memel  to  Waterford,  and 
the  plaintiffs,  that  the  brig,  being  tight,  staunch,  strong,  and  every  way  fitted 
for  the  voyage,  should,  with  all  convenient  speed,  sail  and  proceed  to  Archangel, 
or  as  near  thereunto  as  she  might  safely  get,  and  there  load  from  the  factors  of 
the  plaintiffs  a  full  and  complete  cargo  of  tar  in  barrels,  and  about  1,000  mats; 
ship  to  be  provided  with  a  deck  cargo  of  tar  which  the  plaintiffs  bound  theoa- 
selves  to  send  or  cause  to  be  sent  alongside  the  vessel  at  her  port  or  place  of 
loading  aforesaid,  and  to  be  taken  from  alongside  the  vessel  at  her  place  or  port 
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of  dischai^e  free  of  expense  to  the  master,  and  being  so  loaded  should  proceed 
therewith  to  Bristol,  London.  Newcastle-on-Tyne,  Sunderland,  or  Hartlepool, 
as  ordered  on  signing  bills  of  lading,  or  so  near  thereunto  as  she  might  safely  get 
(the  act  of  Qod,  the  Queen's  enemies,  fire,  and  all  and  every  other  dangers  and 
accidents  of  the  seas,  rivers,  and  navigation  of  whatsoever  nature  and  kind 
soever,  during  the  said  voyage,  always  excepted),  and  by  the  said  charter-party 
it  was  agreed  that  twenty-eight  running  days  should  be  allowed  to  the  plaintiffs 
for  loading  the  ship  and  discharging;  that  the  WiUielm,  after  completing  her 
voyage  from  Memel  to  Waterford  with  all  convenient  speed,  sailed  and  proceeded 
to  Archangel,  where  she  arrived  on  the  11th  August,  1862,  but  was  not  able  to 
obtain  a  berth  whereat  to  discharge  her  ballast  until  the  18th ;  that  on  the  14th 
and  15th  the  ballast  of  the  Wilkelm  was  discharged,  and  on  the  16th  the 
Wilkelm  was  ready  to  take  in  cai^.  and  her  master  on  that  day  gave  notice 
thereof  to  the  agents  of  the  plaintiffs  at  Archangel,  and  made  the  necessary 
arrangements  with  the  view  of  taking  in  her  cargo ;  that  the  plaintiffs  neglected 
to  furnish  the  cargo  of  the  Wilkelm  in  accordance  with  the  aforesaid  charter- 
party,  and  notwithstanding  the  requests  and  representations  of  the  master, 
delayed  furnishing  the  cargo,  and  in  consequence  of  such  neglect  and  failure, 
and  not  through  any  negligence  or  default  of  the  master,  the  shipment  of  the 
cargo  was  not  completed  until  the  18th  September  following ;  that  on  the  19th 
the  Wilkelm  left  Archangel  and  proceeded  to  Modosko  Boads  for  the  purpose  of 
proceeding  over  the  bar,  but  owing  to  the  strong  winds  and  the  shallowness  of 
the  water  on  the  bar,  Uie  Wilkelm  was  unable  to  pass  over  the  bar,  and  she 
remained  detained  by  strong  winds  and  bad  weather  until  the  8th  October, 
when  the  Wilkelm,  requiring  provisions  before  proceeding  to  sea,  was  taken  to 
Lupomoko  Boads,  and  her  master  proceeded  to  SoUenb'irgh  to  obtain  such 
provisions,  and  on  the  next  day  the  ice  set  in,  and  the  Wilkelm  was  taken  to 
Lupomoko  harbour,  and  although  every  endeavour  was  made  to  get  her  to  sea, 
she  was  unable  to  proceed  to  sea,  and  became  and  remained  frozen  up,  and 
was  unable  to  reach  England  until  July,  1868.  It  was  fmiiher  pleaded  that  the 
Wilkelm  was  prevented  by  the  dangers  and  accidents  of  the  seas,  rivers,  and 
navigation,  and  by  the  negligence  and  default  of  the  plaintiffs,  from  proceeding 
to  sea  before  she  became  so  frozen  up,  and  that  the  master  was  not  guilty  of  any 
breach  of  duty  or  breach  of  contract.  The  merits  of  the  case  were  in  a  very 
narrow  compass.  As  regarded  the  plaintiffs  the  court  think  that  the  lapse  of 
four  days  after  the  running  days  could  be  imputed  to  them  as  blame,  or  for  the 
recovery  of  damages  if  otherwise  entitled.  As  regarded  the  defendants,  it  iff 
satubctorily  shown  on  the  contrary,  t^at  having  got  into  the  Moidoako  Boads  on 
September  22nd,  they  were  unable  to  pass  the  bar  fxom  that  day  to  October  8th. 
After  the  vessel  had  been  taken  to  Lupomoko  harbour,  it  was  impracticable  for 
the  vessel  to  proceed  to  sea.  It  was  equally  clear  that,  on  the  8th  or  9th  October, 
if  the  Wilkelm  had  remained  in  the  Modosko  Boads,  she  might  have  crossed  the 
bar  and  proceeded  on  her  voyage.  The  question  for  the  decision  of  the  court 
is  whether  the  alleged  want  of  provisions  which  prevented  the  master's  departiure 
from  the  Modosko  Boads  did  not  amount  to  such  as  is  contemplated  by  the 
Admu-alty  Act,  1861,  and  gave  the  plaintiffs  a  just  right  of  action.  It  was  the 
duty  of  the  master  to  convey  the  cai^o  to  the  port  of  delivery  with  all  due 
diligence  and  expedition,  and  if,  by  unreasonable  delay  or  neglect  to  avail  himself 
of  the  means  in  his  power,  the  voyage  was  delayed  and  damage  accrued  to  the 
consignees  of  the  cai^o,  the  owners  were  responsible.  Amongst  the  duties  to  be 
performed  by  the  master,  the  due  provisioning  his  crew  was  one  of  the  most 
apparent  and  most  indispensable.  This  duty  was  especially  stringent  in  a  case 
li^e  the  present — of  a  voyage  from  a  northena  port  at  a  late  peric^  of  the  year, 
where  the  opportunities  of  getting  out  into  the  open  sea  were  necessarily  rare, 
and  Uie  loss  of  an  opportunity  mi^t  lead  to  the  detention  of  a  vessel  and  her 
cargo  for  a  whole  winter.  It  was  clear  that  the  interests  of  commerce  strictly 
regarded  obedience  to  these  rules,  for  upon  the  due  arrival  of  the  cargo  might 
entirely  depend  the  success  of  the  adventure.    It  was  true,  it  might  be  said  in 
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this  case  that  it  waB  the  interest  of  the  master  to  complete  his  voyage  with  all 
celerity.  Such  assertion  might  be  true,  but  it  was  no  answer  to  the  complaint, 
if  proved,  for  it  only  showed  what  was  of  frequent  occurrence,  that  even  self- 
interest  would  not  insure  due  diligence.  If  the  master  wanted  provisions  he  was 
most  culpable  in  having  neglected  to  have  a  proper  supply.  If  the  provisions 
required  were  merely  fresh  provisions,  articles  not  of  necessity  but  of  comfort, 
for  the  purpose  of  obtaining  them  the  master  was  not  justified  in  quitting  the 
Modosko  Roads.  The  Court  was  of  opinion  that  the  delay  in  prosecuting  this 
voyage,  and  consequent  loss  to  the  plaintifiEs,  was  to  be  attributed  to  the 
negligence  or  want  of  due  diligence  on  the  part  of  the  master,  and  that, 
consequently,  the  plaintiffs  were  entitled  to  a  decree  for  the  damage,  with  costs. 


Stdabt,  V.C.,  June  8,  1866. 
Re  THE  CONSOLIDATED  BANE. 
14  L.  T.  666. 

Company — Winding-up — Petition  in  two  branehea  of  the  court — Order  as  of 

right. 

Company. — Where  a  petition  waa  pending  for  ivinding-up  a  company  in  one 
branch  of  the  court,  and  an  official  liquidator  had  been  proviaionaUy  appointed, 
but  the  petitioner  had  failed  to  prosecute  the  petition  within  the  time  Umited^ — 
The  Court,  in  the  interim,  granted  to  a  second  petitioner,  in  another  of  its 
branches,  an  order  to  wind-up  the  company. 

This  was  a  petition  by  two  creditors  of  the  Consolidated  Bank,  as  well  upon 
a  deposit  account  at  interest  as  upon  a  current  account,  praying  that  the  afihirs 
of  the  bank  might  be  wound-up  under  an  order  of  the  court. 

The  petition  had  been  duly  advertised  under  the  general  orders  of  the  court 
in  the  London  Gazette  and  the  London  daily  morning  newspapers,  and  the 
affidavits  in  support  of  it  had  been  filed  on  the  29th  May. 

It  appeared  that  on  Monday,  the  28th  May,  a  petition  to  wind-up  the 
company  had  been  presented  by  the  directors  and  taken  before  Kindersley,  V.C., 
who  had,  under  section  85  of  the  Companies  Act,  1862,  appointed  provisionally 
an  official  liquidator  of  the  estate  and  effects  of  the  company ;  but  it  was  stated 
at  the  bar  on  behalf  of  the  present  petitioners  that  such  petition  was  not  now 
in  a  position  to  be  heard,  inasmuch  as  it  had  not  been  advertised  at  all,  or,  at 
any  rate,  seven  clear  days  before  this  day; 

Malins,  Q.C.  and  Cracknall,  in  support  of  the  petition,  contended  that,  as 
the  bank  had  proved  their  inability  to  pay  the  petitioners  their  debt  by  having 
dishonoured  their  cheque  for  1,0001.,  the  petitioners  were  entitled  as  of  course 
to  an  order  to  wind-up  the  company.  The  directors  of  the  company  bad 
had  ample  time  to  prosecute  the  petition  which  they  had  attached  to 
V.C.  Kindersley's  branch  of  the  court,  and  the  pendency  of  that  petition  before 
that  branch  of  the  court  would  not  preclude  this  branch  of  the  court  from  making 
the  present  order. 

Oreene,  Q.C.  and  Swanston,  for  the  bank,  contended,  first,  that  inasmuch 
as  proceedings  to  wind-up  the  company  before  Kindersley,  V.C.  were  now 
actually  pending,  what  might  be  termed  the  comity  of  the  courts  would  surest 
that  this  petition  should  be  heard  before  Kindersley,  V.C. ;  secondly,  n^otiations 
were  now  going  on  with  the  view  of  the  immediate  re-opening  of  the  Consolidated 
Bank  for  business,  and  if  an  order  to  wind-up  were  made  on  this  petition,  tiiese 
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negotiations  would  be  put  an  end  to;  and  thirdly,  there  wae  no  pretence  for 
saying  that  the  Consolidated  Bank  were  unable  to  pay  their  debts. 

The  Vice  Chancellor  said  that,  if  any  evidence  had  been  brought  before 
the  court  to  justify  it  in  considering  that  the  bank  would  be  immediately 
re-opened  for  business  he  should  certainly  not  now  make  any  order  to  wind-up 
the  affairs  of  the  company ;  but  the  statement  respecting  the  prospects  of  the 
immediate  re-opening  of  the  bank  had  only  been  made  at  the  bar  after  many 
objections  which  were  futile  had  been  taken  to  the  petition.  The  right  of  the 
petitioners  was  perfectly  clear,  and  there  must  be  an  order  to  wind-up  the 
company. 


See  Hobson  v.  Riordan,  1886,  20  L.  B.  Ir.  255  (C.  A..). 

Pleading — Aasumpsit — Contract  foT  sale  oj  goods — "Free  on  Board" — 
Naming  the  $hip — Condition  precedent  to  deUvery. 

CoNTEAOT. — Assumpsit  on  a  contract  for  the  sale  of  fifty  tons  of  bicar- 
bonate of  soda  at  "111.  per  ton  in  1  cvd.  kegs;  or,  if  taken  in  10  cwt.  casks, 
the  price  to  be  10s.  less  per  ton;  free  on  board,  to  be  delivered  in  equal 
monthly  quantities  during  April,  May  and  June,  1865."  Averment,  that  defend- 
ants duly  delivered  divers  portions  of  the  goods  according  to  agreement,  and  that 
plaintiff  v:as  not  required  by  defendants  to  accept  delivery  of  the  residue. 
Breach,  non-delivery  of  the  residue.  Plea,  that  defendants  were  ready  and 
willing  to  deliver  the  said  residue  according  to  the  agreement,  whereof  plaintiff 
had  notice,  and  that  plaintiff  was  not  ready  and  wUling  to  accept,  and  would 
not  accept,  and  did  not  require  deUvery  of  the  same: — Held  (on  the  authority  of 
Armitage  v.  Insole,  14  Q.B.  728;  19  L.  J.  (n.s.)  202,  Q.B.),  that  before  the 
defendants  were  bound  to  deliver  the  goods,  the  plaintiff  was  bound  to  name 
the  ship  or  the  place  where  he  desired  the  goods  to  be  delivered,  and  that  a 
tender  of  the  goods  by  the  defendants  was  not  a  condition  precedent  to  their 
delivery,  or  to  the  ship  or  place  being  named, by  the  plaintiff. 

This  was  an  action  for  the  non-delivery  of  fifteen  tons,  the  balance  or 
residue  of  fifty  tons,  of  bicarbonate  of  soda  in  pursuance  of  a  contract.  The 
declaration  stated  that  it  was  agreed  that  plaintiff  should  buy  of  defendants 

fifty  tons  of  bicarbonate  of  soda  of  defendants*  own  manufacture,  and  that 
defendants  should  sell  the  same  to  plaintiff  at  certain  prices  therein  named, 
and  should  deliver  the  same  to  plaintiff  in  such  quantities  as  plaintiff  should 
require,  not  exceeding  one-third  of  the  whole  of  the  said  goode  in  each 
of  the  respective  months  of  April,  May  and  June  next  ensuing  the  date  of  the 
said  agreement;  and  that  plaintiff  should,  if  required  by  defendants,  accept 
the  said  goods  in  the  respective  quantities  within  the  respective  times  in  that 
behalf  aforesaid. 

Averment,  that  defendants,  duly  delivered  divers  quantities  of  the  said 
goods  under  and  accocdij?.g  to  the  said  agreement,  and  that  plaintiff  was  never 
required  by  defendants  to  accept  the  residue  or  any  part  of  the  said  residue 
of  the  said  goods  in  the  respective  quantities.  &c.,  and  that  all  conditions  were 
performed,  &c.  to  entitle  plaintiff  to  have  the  said  residue  delivered  and  to 
maintain  his  aotkm  in  respect  of  the  breaches  therein  as  alleged ;  yet  defendant 
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did  not,  nor  would  deliver  to  plaintiff  the  said  residue,  &c..  and  allegation  of 
damage  therefrom. 

Pleas: — 1.  Non  aasumpait.   2.  Defendants  were  ready  and  willing  to 

deliver  the  residue  according  to  the  agreement,  whereof  plaintiff  had  notice,  and 
that  plaintiff  was  not  ready  and  willing  to  accept,  and  would  not  accept,  and 
did  not  require  a  delivery  of  the  same  according  to  the  agreement.  3.  Exonera- 
tioD  and  discharge  of  defendants  from  performance  before  breach. 

At  the  brial  before  Mellor,  J.,  at  the  last  Spring  Assizes  at  Newcastle-upon- 
Tyne,  it  appeared  that  plaintiff,  a  oommission  agent  at  Newcastle,  had 
contracted  to  buy  from  defendants,  who  were  alkali  manufacturers,  fifty  tons 
of  bicarbonate  of  soda.  The  bought  note,  as  proved  at  the  trials  was  in  the 
following  terms : 

Newcastle-on-Tyne,  24th  November,  1864. 
I  have  to-day  bought  from  you  fifty  tons  bicarbonate  of  soda  of  your  own 
manufacture;  price  111.  per  ton,  in  1  cwt.  kegs;  or,  if  taken  in  10  cwt.  casks, 
the  price  to  be  lOs.  leas — say  101.  10«.  per  ton.  Free  on  board.  Terms  cash, 
in  fourteen  days  after  each  delivery,  less  5  per  cent,  discount.  Delivery  in 
equal  monthly  quantities  during  AprU,  May,  and  June,  1865. 

(Signed)         B.  J.  Sutherland. 

The  sold  note  signed  by  defendants,  which  was  also  in  evidence,  was, 
mutatis  mutandis,  in  the  same  terms,  except  that  it  did  not  contain  the 
words  "  free  on  board. "  It  was  proved  also  that  portions  of  the  fifty  tons  were 
from  time  to  time  delivered  during  the  months  of  Kfay  and  June,  1865,  each 
delivery  being  preceded  by  an  order  from  the  plaintiff  indicating  a  particular 
whuf  or  ship  where  he  wished  to  have  the  goods  delivered.  At  the  end  of 
June  a  balance  of  fifteen  tons  remained  undelivered.  In  August  following 
plaintiff  sent  an  order  for  the  balance.  At  that  time  defendants'  stock  was 
exhausted,  and  they  refused  compliance,  in  consequence  of  which  the  action 
was  brought.  The  market  price  of  bicarbonate  of  soda  bad  risen  between 
June  and  August  from  ten  guineas  to  131.  lOs.  per  ton.  In  the  declaration  as 
originally  framed  there  was  an  allegation  that  the  parties  had  agreed  by  partd 
for  an  extension  of  time  for  delivery.  After  the  decision  of  Noble  v.  Ward 
in  the  Ex.,  18  L.  T.  689;  4  H.  £  G.  149;  85  L.  J.  81  Ex.;  1  L.  B.  117,  the 
declaration  was  amended,  after  issue  joined,  by  striking  out  this  allegation. 

The  oontaract  being  proved,  evidence  was  given  of  the  facts  on  which 
plaintiff  relied  as  extending  the  time  for  performance  of  it.  These  facts  were 
denied  by  the  defendants,  but  the  learned  judge,  being  of  opinion  that  the 
case  turned  wholly  on  the  construction  of  the  contract,  no  evidence  was  given 
by  defendants,  and  a  verdict  was  taken  for  the  plaintiff  with  agreed' damages 
(if  any)  at  40Z.,  leave  being  reserved  to  defendants  to  move.  Accordingly  a 
rule  was  obtained  in  Easter  Term  to  set  aside  the  plaintiff's  verdict,  and  to 
enter  it  for  defendants,  piursuant  to  leave  reserved,  on  the  ground  that  upon 
the  evidence  the  defendants  were  entitled  to  the  verdict,  and  against  that  rule. 

Temple ,  Q.C.,  and  T.  J  ones,  for  plaintiff,  now  showed  cause ,  and 
contended  that  the  onus  was  on  defendants  to  offer  to  deliver.  It  was 
contended  on  the  part  of  defendants,  on  the  motion  for  the  rule,  that,  plaintiff 
having  an  option  as  to  the  manner  in  which  he  would  take  the  goods,  it  was  a 
condition  precedent  to  defendants  tendering  them  that  plaintiff  should  exercise 
his  option,  and  point  out  the  place  of  delivery,  and  indicate  in  M'hat  sized  casks 
he  would  take  the  goods.  But  that  was  not  so.  And,  even  assuming  plaintiff 
to  have  failed  to  do  his  part,  yet  before  defendants  could  take  advantage  of 
such  failure,  they  should  have  insisted  on  plaintiff's  takinar  the  Koods: 
{Carpenter  v.  Blandford,  8  B.  &  C.  575).  Was  the  option  in  the  vendors  or 
the  vendee?  If  in  the  former,  they  should  have  tendered  ;  if  in  the  latter,  yet, 
nevertheless,  defendants  were  bound  to  deliver,  according  to  the  contract,  in 
the  smaller  casks,  unless  before  the  time  of  delivery  plaintiff  notified  hie 
election  to  take  the  goods  in  tiie  larger  casks.    The  only  duty  on  the  face  of 
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the  contract  on  plaintiff's  part  was  to  be  ready  to  pay  on  delivery,  and 
defendants'  entire  duty  was  to  deliver  goods  on  board.  [Manisty,  Q.C.,  contra, 
for  defendants,  refers  to  Armitage  v.  Insole  (14  Q.B.  728;  19  L.  J.  202  Q.B.), 
and  the  judgment  of  Coleridge,  J.,  there.  Martin,  B.  refers  to  Startup  v. 
Macdonald  (12  L.  J.  477  Ex. ;  7  N.  B.  269  ;  6  M.  &  G.  598).]  The  preseat 
case  was  not  like,  or  affected  by,  Anniiage  v.  Insole.  There  it  was  a  contract 
to  deliver  on  board  a  ship  lymg  at  Cardiff.  But  defendants  ought,  at  any  rate, 
to  be  ready  and  willing  to  deliver  on  board  that  ship.  After  part  performance 
the  objection  was  not  good.  All  that  defendants  were  entitled  to  do  on 
plaintiff's  omission  to  name  a  ship  was  to  rescind  altogether,  but  that  could 
not  be  done  where  part  had  been  performed.  Having  had  the  benefit  of  the 
contract  in  May  and  Jxme,  they  could  not  now  rescind.  Their  remedy  was 
an  action  for  breach  by  plaintiff  of  a  condition  precedent  to  the  performance, 
not  of  the  whole  contract  but,  of  the  remaining  part  of  it.    They  cited  also 

Behn  v.  Bumeas,  in  the  Exchequer  Chamber,  8  L.  T.  207;  82  L.  J. 
204Q.B.;3B.  &S.  751. 

Manisty,  Q.C.,  and  Hugh  Shield,  for  defendants,  in  support  of  their  rule, 
were  stopped. 

Pollock,  C.B. — I  believe  that  we  are  all  of  opinion  that  it  is  not  neces- 
sary to  hear  counsel  in  support  of  the  rule.  I  am  disposed  to  agree  with 
my  brother  Martin  that  it  would  have  been  more  agreeable  to  the  court  to 
have  discharged  this  rule;  but,  on  the  authorities  that  have  been  cited  and 
the  facts  before  us,  I  own  I  concur  with  the  rest  of  the  court  in  thinking  that 
is  must  be  made  absolute.  The  action  is  upon  a  contract,  and  the  expression 
"  free  on  board  "  does  not  necessarily  import  that  the  goods  should  be  put  on 
board  ship ;  it  would  be  competent  to  the  parties  to  prove  that  the  goods  were 
to  be  delivered  somewhere  else.  The  buyer  may  have  them  on  board  a  ship 
or  may  have  them  at  a  railway-station,  or  may  have  them  at  any  other  place 
pointed  out  by  him.  The  only  question  here  is,  was  it  incumbent  upon  the 
defendants  to  tender  the  goods,  of  was  it  incumbent  on  the  plaintiff 
to  tender  the  ship  or  point  out  the  place  where  they  were  to  be  delivered, 
and,  if  on  board  ship  to  specify  the  ship  by  description  and  name?  It 
has  been  decided,  in  a  case  where  the  expression  "  free  on  board  "  was  used, 
that  it  is  the  duty  of  the  person  who  seeks  to  have  the  goods  to  point  out  the 
ship,  or  specify  the  place  where  they  are  to  be  delivered,  before  he  can 
complain  that  the  goods  are  not  on  board  the  ship.  I  think  the  spirit  of  that 
decision  clearly  applies  in  omnibus  to  the  present  case,  and  that  the  plaintiff 
was  bound,  if  be  meant  these  goods  to  be  delivered  on  ^ip  board,  to  name 
the  ship,  and,  if  elsewhere,  he  was  bound  to  name  the  place  where  he  desired 
them  to  be  delivered,  and  that  it  was  not  necessary  for  the  defendants  to 
tender  the  goods,  as  a  sort  of  condition  precedent  to  their  delivery  or  to  the 
ship  being  named,  or  the  place  being  designated  by  the  plaintiff.  That  being 
so,  it  appears  to  me,  looking  at  all  the  facts  and  the  point  reserved,  that  the 
rule  obtained  to  set  aside  the  verdict,  or  to  enter  it  for  the  defendants  must 
be  made  absolute. 

Martin,  B. — I  also  regret  that  I  am  constrained  to  give  this  judgment. 
The  case  has  nothing  to  do  with  the  construction  of  a  contract,  but  with  the 
performance  of  a  condition  precedent,  with  regard  to  which  the  case  which 
has  been  referred  to  is  directly  in  point.  This  contract  was  for  the  sale  of 
fifty  tons  of  bicarbonate  of  soda,  and  the  deliveries  were  to  be  in  the  stipu- 
lated quantities  during  the  months  of  April,  May,  and  June,  1865,  and  those 
deliveries  were  to  be  "  free  on  board  "  in  the  Tyne,  and  the  price  was  to 
cover  that.  Therefore,  what  the  vendee,  that  is  the  plaintiff,  contracted  lor 
was,  that  there  was  to  be  delivered  to  him  fifty  tons  of  bicarbonate  of  soda 
in  f^e  months  of  April,  May,  and  June,  in  equal  quantities  "  free  on  board 
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in  the  Tyne,"  at  a  certain  price.  One's  common  sense,  therefore,  would 
point  out  that  before  the  part;  can  complain  of  the  non-delivery  of  ihcse 
goodB  the  vendor  ought  to  be  told  where  on  the  Tyne,  or  on  what  diip  cm  the 
Tyne  side  they  were  to  be  put.  The  case  cited  seems  to  me  directly  in  pouit. 
At  one  time  it  could  not  be  done,  but  now  it  is  necessary  that  there  should 
be  a  performance  of  all  conditions  precedent  which  are  essential  to  be  set  out 
in  the  declaration.  On  a  contract  for  a  certain  quantity  of  coal  to.be  ready 
on  board,  with  no  averment  of  performance,  and  a  breach  of  the  condition 
that  the  goods  had  not  been  delivered  according  to  contract,  FatteBon, 
Coleridge,  and  Wightman,  JJ,  were  all  of  opinion  that,  for  the  purpose  of 
enforcing  the  contract,  it  was  necessary  for  the  vendee  to  name  ike  ship  to 
the  vendor:  (ATvnitage  v.  Jlmole.)  I  cannot  distinguish  between  that  case 
and  the  present;  and  the  circumstance  that  now  parties  are  bound  to  aver 
performance  of  conditions  precedent  cannot  alter  the  law  as  to  the  effect  and 
the  nature  of  the  contract  when  once  we  know  what  the  contract  is.  I  there- 
fore think  the  defendants  are  entitled  to  succeed,  though  I  regret  it. 

Bramwell,  B. — I  am  of  opinion  that  this  rule  shpuld  be  n^^de  absolute. 
The  contract  being  to  do  a  certain  thing,  the  defendants  were  not  bound  to 
deliver  till  the  plaintiff  told  them  where  they  were  to  deliver.  The  plaintiff 
did  not  tell  them  where  they  were  to  deliver  before  the  day  of  delivery  arrived, 
and  cpnsdqyently  the  defendants  never  were  bound.  I^at  seems  the  pl^in 
and  fair  meaning  of  it  upon  the  authorities.  ■  ■ 

Channell,  B. — I  am  of  .the  same  opinion.  This  does  not.  arise  on  a 
question  as  to  the  right  to  rescind  the  contract.  I  am  of  opinion,  notwith- 
standing what  has  been  urged  upon  us  by  counsel,  that  there  might  have  been, 
as  against  the  vendee,  as  to  part  of  the  goods,  an  acceptance  and  performance 
of  the  contract.  The  contract  here  is  for  the  sale  of  goods,  and  the  plaintiff 
insists  on  shipment  on  board  a  certain  ship  in  the  Tyne,  and  in  order  to  make 
out  the  case  he  is  bound  to  indicate  the  ship  before  he  can  bring  an  action 
for  the  non-acceptance  and  non-performance  of  the  contract,  which  raises  the 
question  whether  the  defendants  were  ready  and  .willing  to  deliver  and  the 
plaintiff  ready  and  willing  to  accept. 

Rule  absolute. 


June  19,  1866. 

WILSON  V.  WILSON;  the  QUEEN'S  PROCTOR  intervening. 

U  L.  T.  674;  L.  R.  1  P.  A  D.  180;  15  W.  R.  22. 

Wife's  petition  for  dissolution  of  marriage — Intervention  of  Queen's 
Proctor — Collusion  and  adultery  charged — Withdrawal  of  the  first  and  failure 
in  proving  the  other — Costs — ^23  A  24  Vict.  c.  144,  a.  7. 

Divorce  and  Matrlmoxial  Causes. — On  a  petition  for  dissolution  of 
marriage  by  the  wife  who  had  obtained  a  decree  nisi,  the  Queen'&  PTOctor 
intervened  and  charged  collusion  and  aduliery.  At  the  trial  he  withdrev  the 
charge  of  collusion  and  failed  to  prove  adultery: — Held,  that  the  Court  u-a» 
bound  by  the  decision  of  the  House  of  Lords  in  Latour  v.  Latour,  and  thai, 
as  it  could  not  order  the  casta  of  a  auccesaful  intervention  to  be  paid  by  the 
petitioner,  ao  neither  could  it  order  the  casta  of  an  unauccesaful  intervention 
to  be  paid  by  the  Queen's  Proctor. 

This  was  a  petition  by  the  wife  for  dissolution  of  marriage.   The  husband 
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appeared  and  filed  an  answer.  The  cause  was  heard  before  the  Judge  Ordinary 
and  a  jury ;  the  verdict  was  for  the  petitioner,  and  a  decree  nisi  was  granted. 
Before  the  decree  nisi  was  made  absolute  the  Queen's  Proctor  intervened, 
under  the  direction  of  the  Attorney -General  and  by  leave  of  the  court,  and 
alleged  that  the  petitioner  had  been  guilty  of  collusion  and  the  suppression 
of  material  facts,  and  of  adultery.  The  charge  of  collusion  was  withdrawn 
The  issue  of  adultery  was  tried  by  the  Judge  Ordinary  without  a  jury,  and 
the  Judge  Ordinary  came  to  the  conclusion  that  the  petitioner  was  not  guilty  of 
the  chaise,  and  th&i  the  decree  nm  must  stand. 

Dr.  Swabey,  for  the  petitioner,  moved,  on  the  19th  June,  that  the  decree 
nisi  be  made  absolute,  and  that  the  Queen's  Proctor  be  condemned  in  the 
costs  of  the  intervention.  The  co\irt  was  not  bound  by  the  judgment  of  the 
House  of  Lords  in  Latour  v.  Latour.  There  the  question  was,  whether  the 
petitioner  should  be  condemned  in  costs;  here  it  was  the  Queen's  Proctor. 
Besides,  as  a  general  principle,  every  court  had  the  power  to  condemn  the 
unsuccessful  party  in  costs.    He  cited — 

Latour  v.  Latour,  33  L.  J.  89,  P.  &  U. ;  and  10  H.  of  L.  C.  685  ;  6  L.  T. 
N.S.  396.  Bolton  v.  Bolton  and  Page,  2  Sw.  &  Tr.  561.  Gray  v.  Gray, 
2  Sw.  A  Tr.  554;  4  L.  T.  N.S.  218.  Forsier  v.  For«ter  and  Berridge,  3  Sw. 
A  Tr.  157.  . 

The  Solicitor-General  {Dr.  Spinka  with  him)  for  the  Queen's  Proctor. — 
The  intervention  of  the  Queen's  Proctor  was  an  intervention  on  the  part  of 
the  Crown.  He  intervened  as  a  public  officer  under  the  direction  of  the 
Attorney-General,  and  by  leave  of  the  court,  and  if  in  the  first  instance  it  were 
an  intervention  on  the  part  of  the  Crown,  it  could  not  cease  to  be  so  becauae 
he  did  not  prove  any  ptirticular  part  of  his  case."  It  was  quite  true  that,  under 
the  7th  section  of  the  Act  (23  &  24  A'^ict.  c.  144),  if  he  proved  collusion  he 
was  entitled  to  costs,  but  on  the  other  hand,  it  nowhere  appeared  in  the  Act 
that  failing  to  prove  the  charge  he  should  pay  costs.  Assuming  that  he 
appeared  in  his  public  capacity,  as  was  the  case  in  this  instance,  the  court 
had  no  jurisdiction  to  order  him  to  pay  costs,  although  in  certain  cases, 
according  to  Latour  v.  Latour,  it  had  the  power  to  say  that  he  should  not 
receive'  them. 

Dr.  Swabey. — You  can  only  construe  the  23  &  24  Vict.  c.  144,  by  reference 
to  the  20  &  21  Vict.  c.  Sfi,  the  51st  section  of  which  gives  the  court  power  to 
make  such  order  as. to  costs  as  may  seem  just. 

Wilde,  J.O. — I  think  I  am  bound  by  the  decision  of  the  House  of  Lords 
in  the  case  of  Latour  v.  Latour.  In  that  case  the  late  Judge  Ordinary  seems 
feo  have  been  of  opinion  that,  under  the  original  Divorce  Act,  he  had  the 
power  of  awarding  costs  to  the  successful  party.  Acting  on  that  impression, 
he  did  make  an  order  that  the  Queen's  Proctor  should  have  his  costs,  he 
having  alleged  material  facts  which  were  not  before  the  court,  but  which  he 
did  bring  before  the  court  and  prevented  its  granting  a  decree,  although 
he  did  not  prove  collusion.  From  that  decision  there  was  an  appeal  to 
the  House  of.  Lords.  It  Is  often  said  in  courts  of  justice,  that  a  decree  of  the 
House  of  Lords  in  these  matters  is  binding,  but  that  all  that  falls  from  the 
House  on  such  occasions  is  not  binding,  and  therefore  the  court  has  to  look 
to  what  is  done,  not  to  what  is  said.  In  the  ease  of  Latour  v.  Laiour,  the 
thing  that  was  done  there  was  this.  The  Judge  Ordinary  having  condemned 
(he  petitioner  in  costs,  the  House  of  Lords  determined  that  the  Judge 
Ordinary  had  no  such  power.  That  is  precisely  the  present  case.  If  the 
issue  of  the  case  had  been  just  the  contrary  to  what  it  has  been — if  the 
adultery  had  been  proved,  and  I  had  condemned  the  petitioner  in  the  costs  of 
proving  it,  I  should  have  gone  directly  in  the  face  of  that  decision.  That 
being  so,  there  remains  the  question  as  to  the  jurisdiction  of  the  court  the 
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other  way,  namely,  its  power  to  condemn  the  Queen's  Proctor  in  costs  under 
like  circumstances.  The  question  is  not  susceptible  of  argument.  If  it  cannot 
order  the  costs  of  a  successful  intervention  to  be  paid  by  the  petitioner,  neither 
can  it  order  the  costs  of  an  unsuccessful  intervention  to  be  paid  by  the  Queen's 
Proctor.  V^hatever  opinion  I  may  have  formed  myself  of  the  original  power 
conferred  on  the  court  by  tiie  Divorce  Act,  I  feel  bound  by  the  decision  of 
the  House  of  Lords  in  Latour  v.  Latour,  and  must  reject  the  application. 

Decree  abeoluie,  but  without  co«t». 


court  of  admiralty. 
Dr.  Ldshinoton.  Nov.  20.  1865. 
THE  HANNAH  PARK  AND  THE  LENA. 
14  L.  T.  675. 

Collmon — Admiralty  regulations  as  to  rules  of  the  road. 

Shipping.— 7l7f/i,18f/t,  and  19th  regulatione:  "Every  vessel  overtaking 
any  other  vessel  shall  keep  out  of  the  way  of  the  vessel  being  overtaken,  and 
where  by  such  rules  the  one  ship  is  to  keep  out  of  the  way,  the  other  ship  shall 
keep  her  course,  due  regard  being  had,  in  the  observance  of  both  these  rules, 
and  their  observance  being  subject,  to  all  dangers  of  navigation^  and  to  any 
special  circumstances  which  may  exist  in  any  particular  case,  rendering  a 
departure  from  such  rules  necessary  in  order  to  avoid  immediate  danger." 
Plea:  "  That  a  steamer  overtaking  a  sailing  vessel  could  not  comply  with  the 
first  of  the  above  regulations  in  consequence  of  the  state  of  the  weather,  and 
the  neglect  on  the  part  of  those  on  board  the  sailing  vessel  to  take  proper 
precaution  to  avoid  a  collision": — Held,  that  the  proof  of  such  a  plea  was 
entirely  on  the  steamer,  who  must  make  out  in  her  defence  that  it  was  imprac- 
able  for  her,  in  consequence  of  the  state  of  the  weather,  to  have  seen  the 
soiling  ship  in  time  to  have  avoided  her;  and  that  the  steamer  was  pursuing 
her  course  at  a  reasonable  speed,  such  weather  considered. 

Deane,         and  E.  C.  Chirkson  appeared  for  the  Hannah  Park. 

Brett,  Q.C.  and  Vernon  Lushington  for  the  Lena. 

Dr.  Lushington  gave  judgment  in  this  case,  which  was  an  action 
brought  against  the  owners  of  the  steamship  Lena,  875  tons,  from  Cionsiadt 
for  London,  by  the  owners  of  the  late  brig  Hannah  Park,  250  tons,  from  the 
same  ports  of  departure  and  destination,  to  recover  for  a  total  loss  resulting 
from  a  collision  between  them  in  the  Gulf  of  Finland,  about  4  a.m.  on  the 
15th  September  last.  On  the  part  of  the  brig  the  wind  was  represented  as 
N.W.  by  N.  to  N.N.W.  and  the  weather  clear  and  fine,  blowing  fresh  with 
a  strong  sea;  for  the  steamer,  the  former  was  stated  as  N.N.W.,  and  the  wind 
as  blowing  strong,  with  a  heavy  sea  and  a  dark  night.  The  case  for  the 
plaintiff  was,  that  the  brig  was  steering  from  W.  to  W.|S.  close-hauled  oo 
the  starboard  tack,  exhibiting  her  regulation  lights  brightly  burning,  when  the 
masthead  light  of  the  Lena  was  seen  astern  of  her,  distant  three  or  four  miles; 
that  the  Lena  approached  and  brought  both  her  side  lights  also  into  view, 
whereupon  those  on  board  the  brig  loudly  hailed  the  steamer,  notwithstanding 
which  she  ran  stem  on  into  the  brig's  stem  with  such  violence  as  to  cause 
her  to  sink  in  about  two  hours.  The  defence  of  the  Lena  set  forth,  that  she 
was  steering  S.W.  by  W.^W.,  and  was  proceeding  under  steam  about  ei^i 
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and  a  half  knots,  carrying  her  proper  lights  brightly  burning,  when  the  brig 
was  descried  six  lengths  ahead  of  her,  no  light  of  any  kind  being  visible  on 
board  her  to  those  in  the  steamer;  that,  upon  the  brig  being  seen,  the  helm 
of  the  Bteamer  was  put  hard  a-port,  and  her  engines  were  stopped  and 
reTersedi  but  nevertheless  the  steamer's  port  bow  came  in  contact  with  the 
brig's  starboard  quarter;  that,  after  the  collision  the  brig's  crew  boarded  the 
steamer,  and  the  brig  sunk  after  daylight.  There  were  three  questions  raised 
here:  first,  whether  the  collision  was  the  result  of  inevitable  accident; 
secondly,  whether  the  steamer  was  solely  to  blame;  and,  thirdly,  whether  the 
brig  herself  was  to  blame,  either  for  omitting  to  shew  a  light,  or,  after  thd 
collision,  in  consequence  of  neglecting  to  do  that  which  was  incumbent  upon 
her  to  do  for  the  preservation  of  the  property.  It  is  agreed  that  the  steamer 
was  following  very  nearly,  though  not  precisely,  in  the  wake  of  the  brig;  and 
the  Admiralty  regulation  states  that  "  Every  brig  overtaking  any  other  veasel 
shall  keep  out  of  the  way  of  the  said  last-mentioned  vessel."  It  is  also 
provided  that  the  vessel  which  preceeds  shall  keep  her  course.  It  is  manifest, 
the  collision  having  actually  taken  place,  this  regulation  was  not  strictly 
complied  with ;  and  on  behalf  of  the  steamer  it  is  said  that  she  could  not 
comply  with  it  in  consequence  of  the  state  of  the  weather  and  the  neglect  of 
those-  on  board  the  brig.  The  duty  of  proving  that  defence  is  clearly  and 
entirely  upon  the  steamer.  She  must  make  out  affirmatively  that  it  was 
impracticable  for  her,  in  consequence  of  such  state  of  the  weather,  to  have 
seen  the  brig  in  time  to  have  avoided  her ;  and,  moreover,  she  must  shew  that 
she  was  pursuing  her  course  at  that  reasonable  rate  of  speed,  considering  the 
state  of  tiie  weather,  that  there  was  no  impropriety  of  conduct  in  that  respect 
which  could  avail  against  her.  Hegarding  the  conflict  of  evidence  as  to  the 
darkness  of  the  night,  undoubtedly  it  was  very  great.  The  time  of  collision 
may  be  fairly  taken  at  a  few  minutes,  five  or  ten  minutes,  before  four,  and  it 
is  admitted  the  day  was  breaking  at  that  time.  There  is  one  matter  that 
ought  to  be  taken  into  consideration,  viz.,  that  on  board  the  steamer  it  was 
said  the  brig^was  seen  seven  to  eight  ship's  lengths  off.  Taking  it  at  seven, 
that  is  1,400  feet,  which  is  more  tiian  400  yards.  As  to  whether  it  was  the 
duty  or  not  of  those  on  board  the  brig  to  have  hoisted  a  light,  as  a  general 
preposition  it  must  be  admitted  that  it  is  the  duty  of  those  who  see  any 
chance  of  an  approaching  collision  to  take  all  reasonable  means  in  their  power 
to  avoid  it ;  but  this  must  depend  on  the  circumstances  of  the  cage.  The 
third  point  is,  whether  or  not  after  the  collision  occurred  there  was  a  derelic- 
tion from  duty  on  the  part  of  the  master  of  the  brig,  in  not  adopting  those 
measures  which  it  is  said  could  have  been  adopted  to  save  the  vessel.  A  case 
was  cited  where  there  was  a  collision  with  Her  Majesty's  ship  Flying  Fish, 
and  the  ship  that  came  in  contact  with  her  was  run  ashore  in  die  Bay  of  Bye 
some  hours  after  the  collision.  The  questicm  arose  then  whether  or  not  great 
damage  had  not  accrued  from  the  improper  conduct  of  the  master  in  not 
accepting  tbe  services  offered  to  him  by  being  towed  off  in  that  bay.  I  refused 
to  hear  that  question  discussed  in  the  principal  collision  case;  and  I  think 
when  I  come  to  look  at  the  result  I  acted  wisely,  for  when  the  matter  came 
on  as  to  the  propriety  of  running  her  on  shore,  and  the  propriety  of  getting 
her  off,  fourteen  or  fifteen  witnesses  were  examined,  whose  evidence  was 
all  contradictory  and  conflicting,  when  the  question  I  should  have  put  to  tiie 
Trinity  Masters  would  have  been,  whether  the  running  her  on  shore  was 
right  or  wrong.  But  whenever  I  meet  with  such  a  case  again  I  will  make 
a  separate  case  of  it.  This  is  totally  different,  because  all  the  witnesses  here 
can  speak  to  the  facts,  and  no  other  witnesses  could  be  produced.  It  has 
been  said  that  the  master  of  the  brig  was  to  blame  for  not  having  taken 
measures  to  prevent  the  ship  sinking,  that  those  measures  could  have  been 
adopted,  and  with  safety  to  the  parties  on  board,  and  that  the  loss  would 
have  been  avoided.  In  the  first  place,  when  the  collision  actually  occurred, 
the  master  was  left  on  board  the  vessel  with,  as  he  says,  himself,  a  boy,  and 
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two  seamen  only.  We  must  recollect,  after  a  vessel  of  876  tonB,  a  steamer, 
has  come  immediately  into  collision  with  a  brig  of  259  tons,  you  cannot 
immediately  expect  that  all  on  board  the  vessel  run  into  are  in  entire  posses- 
sion of  their  wits  so  as  to  take  all  measures  for  their  safety.  Bational 
measures  they  must  take.  But  at  the  same  time  they  must  not  be  expected 
to  be  very  acute  in  their  judgment,  and  it  does  not  appear  to  me  that  after 
the  collision  anything  could  be  done  in  the  first  instance.  We  will  suppose 
that  the  rest  of  the  crew  were  brought  back  from  the  steamer,  and  that  the 
master  had  the  power  of  getting  all  of  his  hands  on  board  the  brig;  and  that 
he  had  all  his  original  crew.  It  has  been  said  that  the  vessel  remained  afloat 
for  the  period  of  an  hour  and  fifty  minutes ;  the  strong  probability  therefore 
is,  under  the  circumstances,  that  she  might  have  been  saved.  That  that  is 
a  circumstance  well  deserving  consideration  I  do  not  doubt,  but  it  appears 
to  me  the  main  point  in  the  case  is  the  extent  of  damage  which  was  actually 
done,  because  it  must  depend  uppn  that  whether  there  was  danger  of 
immediate  sinking,  or  a  probability  that  the  danger  could  be  temporarily 
repaired  so  as  to  bring  the  vessel  into  a  state  of  safety.  There  is  very  littk 
evidence  from  the  steamer  as  to  the  extent  of  damage,  and  none  that  is 
satisfactory  to  my  mind.  The  master  of  the  brig  described  the  hole  as  about 
as  big  as  one  of  the  windows  of  the  court,  and  so  large  that  the  sea 
undoubtedly  did  from  time  to  time  get  in.  It  was  for  the  Trinity  Masters, 
who  assisted  the  court  to  say  whether,  imder  the  circumstances,  it  was 
proved  satisfactorily  on  the  part  of  the  steamer  that  the  master  of  the  brig 
neglected  his  duty;  and  by  not  doing  that  which  might  have  been  done  with 
facility  and  safety,  occasioned  the  ultimate  sinkiag  of  his  vessel,  and  the  loss 
that  has  accrued.  After  carefully  weighing  the  evidence  on  bot^  sides,  and 
upon  the  facts  adduced,  the  court,  under  the  advice  and  with  the  concurrence 
of  the  gentlemen  who  assisted  it,  is  of  opinion  that  the  steamer  was  solely 
to  blame  for  the  collision. 

The  Court  was  assisted  by  Capt.  Pigott  and  Capt.  Welle?,  of  the  Trinity- 
house 


.  Lord  Cranworth,  L.C.,  June  6,  1866. 

Re  THE  UNIVERSAL  BANK  (LIMITED). 

14  L.  T.  691 ;  L.  R.  1  Ch.  428;  12  Jur.  N.S.  477. 

See  In  re  National  Funds  Assurance  Co.,  [1&71]  E.  R.  A.;  46  L.  J.  Ch.  183; 
4  Ch.  B.  805  ;  85L.  T.  689;  25  W.  R.  151  (C.  A.). 

Companiea  Act,  1862,  «.  124 — Praciice- — Peiiiion  of  appeal. 

Company. — The  12^tk  seciion  of  ihe  Companies  Act,  1862,  which  direett 
(hat  no  rehearing  or  appeal  shall  be  hpard,  unless  noiice  be  given  within  three 
weeks  after  the  order  complained  of  has  been  made,  does  not  apply  to  appedt 
from  orders  made  on  the  original  petition  for  winding-up  the  company. 

This  was  an  application  for  an  order  directing  the  Lord  Chancellor's 
secretary  to  receive  a  petition  of  appeal  under  the  following  circumstances:— 
The  Master  of  the  Rolls  having  dismissed  a  petition  for  winding-up  the  Universal 
Bank  (Limited),  with  costs,  the  petitioner  appealed  against  that  order;  but 
the  Lord  Chancellor's  secretary  objected  to  receive  the  petition  of  appeal  oo 
the  ground  that  by  the  124th  section  of  the  Companies  Act,  1862,  notice  of  the 
appeal  must  be  given  within  three  weeks  after  the  order  complained  of,  and 
that  the  three  weeks  had  already  expired. 

Darby,  for  the  appellants,  quoted  the  section  of  the  Act,  which  is  as  foUovs: 
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"  Rehearings  of  and  appeals  from  any  order  or  decision  made  or  given  in  the 
matter  of  the  winding-up  of  a  company  by  any  coiurt  having  jurisdiction  under 
this  Act,  may  be  had  in  the  same  manner  and  subject  to  the  same  conditions 

_  in  and  subject  to  which  appeals  may  be  heard  from  any  order  or  decision  of 
the  same  court  in  cases  within  its  otdinary  jurisdiction ;  subject  to  this  restriction, 
that  no  such  rehearing  or  appeal  shall  be  neard,  unless  notice  of  tiie  same  is  given 
within  three  weeks  after  any  order  complained  of  has  been  made  in  manner  in 
which  notices  of  appeal  are  ordinarily  given,  according  to  the  practice  of  the 
court  appealed  from,  unless  such  time  is  extended  by  the  court  of  appeal."  He 
submitted  that  the  appeal  "  from  any  order  or  decision  "  applied  only  to  appeals 
from  orders  or  decisions  made  in  the  course  of  the  winding-up  of  a  company 
already  ordered  to  be  wound-up,  and  not  to  any  appeals  from  any  order  directing 
oi:  refusing  a  winding-up.  Kindersley,  V.C.,  in  Re  The  AnglQ-Califomian 
Company  {1  Dr.  &  S.  628  ;  5  L.  T.  739),  held  that  the  3rd  section  of  the 

.\yinding.-up  Act  erf  1849  (12  &  IS  Vict.  c.  108),  which  er^tedihat  no  notice 
of  motion  for  a  rehearing  of  any  order,  under  that  Act  should  be  given  after  the 
expiration  of  three  weeks  after  the  order  complained  of,  only  applied  to 
proceedings  under  an  existing  winding-up  order,  and  not  to  the  rehearing  of- the 
original  petition.  ,  , 

The  LoHD  Chancellor  thought  that  the  principle  laid  .  down  by 
Kindersley,  V.C-  applied  in  the  present  case.  The  124th  section  of  the  Act, 
in  his  opin)on>  applied  to  orders  under  an  existing  winding-up,  and  not  to 
decisions  as  to  whether  there  should  or  should  not  be  an  order  for  winding-up. 
He  should  direct  his  secretary  to  receive  this  petition  of  appeal. 


LoBD  HoMiLLY,  M.R.,  July  2,  1866. 

BROWN  V.  BROWN, 

14  L.  T.  694;  L.  R.  2  Eq,  481. 

Referred  to,  Codrington  v.  Lindsay,  [1873]  E.  R.  A. ;  42  L.  J;  Ch.  526;  L.  R.  8 
Ch.  578 ;  28  L.  T.  177 ;  21  W.  E.  182  (C.  A.) :  affirmed,  with  variation  (auh  nom. 
Coclringlon  v.  Codnngion),  [1876]  E.  R.  A. ;  45  L.  J.  Ch.  660;  L.  R.  7  H,  L. 
854;  34  L.  T.  221;  24  W.  R.  648  (H.L.). 

Marriage — Infant~r~Covenant  to  execuie  settlement — No  settlement — 
Inquiry  as  to  election  by  infant  plaintiff. 

Election. — Where  a  man  married  an  infant,  and  by  an  indenture  executed 
before  the  marriage  covenanted  to  settle  all  the  real  and  personal  estates 

to  which  ike  wife  might  during  her  coverture  become  entitled;  no  further 
settlement  was  executed;  the  wife  died  without  having  done  anything  to  affect 
her  rights,  leaving  the  plaintiff  her  only  child,  an  infant,  and  a  suit  was  instituted 
on  behalf  of  the  child  to  compel  ike  father  to  settle  the  personal  estate  according 
to  his  covenant  in  .that  bekalf : — It  was  Held,  that  the  case  of  Anderson  v.  Abbott 
(23  Beav.  451)  applied,  and  that  there  must  be  an  inquiry  whether  it  was  for 
ike  benefit  of  the  infant  plaintiff  to  elect  or  not. 

Campbell  v.  Ingilby  (21  Beav.  567;  25  L.  J.  761  Ch.;  and  s.  c.  27  L.  T.  61) 
observed  upon. 

The  plaintiff  in  this  suit  was  an  infant,  and  the  heiress-at-law  of  her  mother. 

The  object  of  the  suit  was  to  obtain  a  decree  for  a  settlement  of  the  personal 
estate  belonging  to  the  plaintiff's  late  mother,  in  pursuance  of  a  covenant  entered 
into  by  the  infant's  father  prior  to  his  marriage  with  her  mother. 


Digitized  by  Google 


3452 


IN  RE  THE  NOBTHFIELD  IRON  &  STEEL  CO.  (lIM.) 


tm 


The  facts  of  the  case  were  very  shortly  these :  — 

In  the  month  of  September,  1853,  the  defendant  Mr.  Brown  married  a 
Miss  Smyth,  then  an  infant.  B;  an  indenture  executed  previously  to  the 
marriage  by  Mr.  Browfa,  he  covenanted  with  certain  persons  therein  named  as 
trustees  of  a  settlement  to  be  thereafter  executed,  that  he,  Mr.  Brown,  wouU 
in  manner  therein  also  mentioned  duly  settle  the  real  and  personal  estates  of  or  to 
which  Miss  Smyth  was  then  or  should  thereafter  during  the  coverture  become 
seised  or  entitled,  upon  her  for  her  life,  for  her  sole  &nd  separate  use,  and 
her  decease  upon  Mr.  Brow^n  for  his  life ;  and  after  his  decease  upon  the  ordinary 
trusts  for  the  children  of  the  marriage. 

No  further  settlement  was  ever  executed.  Mrs.  Brown  died  in  1859  without 
having  done  any  act  to  affect  her  rights,  and  leaving  the  plaintiff  the  only  child 
of  her  marriage. 

W.  Pearson  appeared  for  the  plaintiiS,  and  contended  that,  as  lbs.  Brown 
was  an  infant  when  she  married  Mr.  Brown,  and  as  she  had  died  without  doing 
any  act  to  affect  her  rights  in  the  properties,  the  indenture  executed  by 
Mr.  Brown  prior  to  the  marriage  was  inoperative  as  to  her  real  estate ;  further, 
that  the  plaintiff  could  not  be  now  put  to  her  election  whether  she  would  take 
under  or  against  the  trusts  in  the  indenture ;  and  lastly,  that  Mr.  Brown  was 
now  bound  to  settle  his  wife 's  personal  estate  upon  the  plaintiff  (subject  to  his 
own  life-interest)  according  to  his  co¥enants  in  that  behalf.  He  cited  CampbeU 
V.  Ingilby  (21  Beav.  567 ;  1  De  G.  &  J.  898 ;  25  L.  J.  761  Ch. ;  26  L.  J.  654  Ch. ; 
s.  c.  27L.  T.  51). 

FTeeling,  for  Mr.  Brown,  Anderson  v.  Abbott  (28  Beav.  457). 

Graham  Hastings  appeared  for  the  trustees  of  the  proposed  settlement. 

Lord  Rohilly. — -I  am  of  opinion  that  the  case  of  Anderson  v.  Abbott  applies 
to  this  one,  and  not  that  of  CampbeU  v.  Ingilby.  Some  of  the  expressions  I 
made  use  of  in  that  case  appear  to  me  upon  reflection  to  go  a  little  further  than 
perhaps  they  ought.  Those  cases  go  to  establish  this :  if  the  person  who  clauns 
the  estate  as  the  heir-at-law  of  the  infant  does  not  come  in  directly  under  the 
settlement,  Campbell  v.  IngUby  applies.  It  makes  no  difference  that  the  person 
claiming  the  estate  takes  some  benefit  under  the  settlement ;  but  if  the  person 
claiming  it  comes  in  directly  under  the  settlement,  and  calls  for  the  execution 
of  those  of  his  trusts  which  are  for  his  own  advantage,  then  Anderson  v.  Abbott 
applies,  and  a  case  of  election  arises.  As  the  plaintiff  here  ia  an  in&nt,  then 
must  be  an  inquiry  directed  in  chambers,  whetiier  it  will  be  for  the  benefit  (tf 
the  infant  plaintiff  to  elect  or  not. 


LosD  RoMiiXY,  M.R.,  July  2,  8,  1866. 
Re  THE  NORTHFIELB  IRON  AND  STEEL  COMPANY  (LIMITED). 

14  L.  T.  695. 

Distmguished.  Ex  parte  Oreat  Western  Railway,  [1888]  E.  H.  A.;  52  L.  J. 
Oh.  784;22Ch.  D.  470;  48 L.  T.  196;  81  W.  R.  419  (C.  A.). 

Company — Contract  for  carriage  of  goods — Petition  for  winding-up  order — 
Carrier's  lien  for  previous  debt  on  goods  delivered  for  carriage  SMhsequent  ioiks 
presentation  of  the  petition — Summons. 

Carriers. — The  N.  Iron  and  Steel  Company  was  indebted  to  the  M.  Hoilw^ 
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Company  for  gooda  carried  by  the  latter  for  the  former.  A  petition  -was  presented 
praying  for  a  winding-up  order  of  the  N.  company.  That  company  then  sent 
other  goods  to  the  M.  company  for  carriage  by  them,  after  which  an  order  was 
made  to  wind-up  the  N.  company.  The  M.  company  then  refused  to  deliver  to 
the  official  liquidator  of  the  N.  company  the  goods  in  their  hands,  claiming  a 
Hen  on  them  for  the  debt  previously  due  for  the  carriage  of  the  other  goods. 
The  official  liquidator  of  the  N.  company  then  took  out  a  summons  in  chambers 
to  obtain  delivery  of  the  goods  to  him  on  payment  of  the  money  due  for  the 
carriage  thereof: — Held,  that  the  summons  must  be  dismissed,  and  that  the 
official  Uquidaior  of  the  N.  company  must  pay  the  debt  due  to  the  M.  company  if 
he  wished  to  obtain  possession  of  the  goods  in  their  hands. 

This  matter  came  on  to  be  heard  upon  a  Bummons  adjourned  from  chambers. 
The  summonB  was  originally  taken  out  by  the  official  liquidator  of  the  Northfield 
Iron  and  Steel  Company  (Limited)  for  an  order  directing  the  Midland  Railway 
Company  to  deliver  to  him  certain  goods  sent  by  him  by  the  Midland  Company's 
line  on  payment  of  the  sum  due  to  that  company  for  the  carriage  thereof.  The 
Midland  Company  claimed  to  have  a  lien  upon  the  goods  for  a  debt  due  to  them 
from  the  Northfield  Iron  and  Steel  Company ;  and  therefore  refused  to  surrender 
them. 

The  facts  of  the  case  were  very  shortly  these: — In  December,  1863,  the 
Northfield  Iron  and  Steel  Company  entered  into  a  contract  with  the  Midland  Rail- 
way Company  for  the  carriage  of  certain  goods.  The  agreement  provided  that  the 
Northfield  Company  should  have  a  monthly  credit;  that  all  accounts  should  be 
settled  before  the  close  of  the  month  following  that  for  which  the  account  was 
to  be  rendered ;  and  further,  ' '  that  if  the  accounts  were  not  paid  in  accordance 
with  the  above  condition,  the  Midland  Company  were  to  have  the  right  at  any 
time  to  detain  any  goods  or  waggons  in  their  possession  by  way  of  lien,  to  seoiure 
the  general  balance  to  them.'*  On  the  22nd  March,  1866,  a  petition  was 
presented  praying  for  an  order  to  wind-up  the  North6eld  Iron  and  Steel 
Company.  At  that  time  the  Northfield  Iron  and  Steel  Company  was  indebted 
to  the  Midland  Company  for  goods  carried  by  them ;  but  no  goods  of  the 
Northfield  Iron  and  Steel  Company  were  then  in  the  hands  of  the  Midland 
Railway  Company.  On  the  27th  March  the  official  liquidator  of  the  Northfield 
Iron  and  Steel  Company  sent  certain  goods  to  the  Midland  Company  tot 
carriage  by  them. 

On  the  21st  April,  1866,  an  order  was  made  to  wind-up  the  Northfield  Iron 
and  Steel  Company.  The  Midland  Railway  Company  thereupon  insisted  that 
they  had  a  Hen  on  the  goods  of  the  Northfield  Iron  and  Steel  Company  in  their 
hands,  for  the  debt  then  due  in  respect  of  the  previous  carriages. 

In  that  state  of  things  the  summons  was  taken  out  as  above  stated.  The 
chief  clerk  had  found  thereon  for  the  official  liquidator  of  the  Northfield  Iron 
and  Steel  Company. 

By  the  Companies  Act,  1862,  section  84,  it  was  provided  that  a  winding-up 
of  a  company  by  the  Coiu*t  should  be  deemed  to  commence  at  the  time  of  the 
presentation  of  the  petition  for  the  winding-up ;  and  by  section  100,  that  the 
Court  might,  at  any  time  after  making  an  order  for  winding-up  a  company, 
require  any  contributory,  for  the  time  being  settled  on  the  list  of  contributories, 
tnutee,  receiver,  banker,  or  agent,  or  officer  of  the  company  to  pay,  deliver, 
convey,  surrender,  or  transfer  forthwith,  or  within  such  time  as  the  court 
directed,  to  or  into  the  hands  of  the  official  liquidator,  any  sum  or  balance, 
books,  papers,  estate,  or  effects,  which  happened  to  be  in  his  hands  for  the 
time  being,  and  to  which  the  company  was  primd  facie  entitled. 

Jessel,  Q.C.  and  Wickens  appeared  for  the  official  liquidator  of  the  Northfield 
Iron  and  Steel  Company,  and  contended  that,  inasmuch  as  at  the  time  of  the 
coimnencement  of  the  winding-up  (Companies  Act,  1862,  s.  84)  the  Midland 
Company  had  no  goods  in  their  hands  belonging  to  the  official  liquidator  of  the 
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Nurthfield  Iron  and  Steel  Company,  the  goods  which  had  since  then  come  to 
their  hands  had  so  come  to  them  as  agents  for  the  official  liquidator  of  the 
Northfield  Iron  and  Steel  Company,  ai^  that  be,  being  in  the  pcmition  of  a 
trustee  of  all  the  property  of  his  company  for  the  creditors  thereof,  the  Midland 
Company,  as  his  agents,  were  bound  to  deliver  to  him  the  goods  in  questioQ. 

Roxburgh  appeared  for  the  creditors  of  the  Northfield  Iron  and  Steel 
Company. 

Selivyn,  Q.C.,  Speed,  and  HancCt  for  the  Midland  Bailway  Company. 

Lord  Bohilly. — ^Mr.  Jessel,  I  am  of  opinion  that  the  chief  clerk  is  wrong, 
and  that  the  summons  in  this  case  must  be  dismiBSed.  I  am  not  going  to  dispose 
of  the  case  on  the  question  of  agency.  I  think  that  if  the  official  liqui<^tor 
wants  the  goods  which  are  now  in  the  hands  of  the  Midland  Bailway  Company, 
he  must  pay  to  that  company  the  debt  due  to  it  for  the  carriage  of  the  goods 
before  the  winding-up  order.  The  official  liquidator  continued  to  send  goods, 
and  it  must  therefore  be  implied  that  he  sent  them  under  a  continuation  of  the 
original  contract  between  the  parties.  But  if  that  is  so,  he  was  bound  to  give 
the  Midland  Bailway  Company  express  notice  if  he  wished  to  determine  the 
contract.  Perhaps,  indeed,  if  he  had  done  eo,  tiie  railway  company  would 
have  declined  to  convey  the  other  goods,  except  on  the  terms  of  being  paid  fw 
those  previously  carried.  It  is  possible  that  the  goods  could  not  have  been 
conveyed  by  other  agents,  except  at  a  greater  cost ;  but  I  think  that  the  Midland 
Company  could  not  have  been  compelled  to  carry  them,  except  upon  the  terms 
I  have  mentioned.  The  summons  must  therefore,  as  I  have  said,  be  dismissed. 
The  costs  of  all  parties  must  come  out  of  the  estate  of  the  Northfield  Iron  and 
Steel  Company. 


Juriadiction — Visitor. 

This  was  an  application  to  the  Lord  Chancellw  under  the  following 

circumstances : — 

The  original  stipend  of  the  Begins  Professor  of  Greek  in  the  University  of 
Oxford  was  401.  a-year,  and  it  was  now  proposed  by  the  Bean  and  Chapt^  of 
Christ  Church,  Oxford,  to  augment  the  stipend  out  of  funds  belonging  to  them. 
The  commissioners  under  the  Oxford  University  Act  of  1854  had  no  authority  in 
the  matter,  but  the  Queen  as  visitor  had ;  and  the  present  motion  was  that  the 
Lord  Chancellor,  as  representative  of  the  Queen,  would  authorise  the  Dean  and 
Chapter  to  make  the  proposed  augmentatk>n. 

The  Atiomey-OeneTdl  and  Bateman  supported  the  motion. 

The  Lord  Chahcrllor. — I  think  this  is  a  vwy  proper  application,  and  wifl 
therefore  give  the  authority  asked  for. 


CsANWORTH,  L.C.,  June  28, 1866. 
Ex  paHe  CHBIST  CHUBCH,  OXFOBD. 
14  L.  T.  719;  L.  B.  1  Ch.  626;  12  Jur.  N.S.  587. 
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Cbanwobth.  L.C.,  June  28,  1866. 

Ex  parte  WIDEMANN. 
14  L.  T.  719;  12  Jur.  N.S.  536. 


ExTBADiTioN. — French  extradition  treaty — Habeas  corpus — Notice. 

This  was  an  application  made  on  behalf  of  a  French  subject  named 
Widemann,  for  a  writ  of  habeas  corpus  to  bring  him  up  from  the  Clerkenwell 
house  of  detention,  where  he  was  kept  as  a  prisoner  preparatory  to  his  being 
delivered  up  to  the  French  authorities  under  the  Extradition  Treaty,  as  a 
fraudulent  bankrupt. 

McMahon  supported  the  motion. — The  prisoner  was  brought  up  to  Bow 
Street  in  May  last,  and  had  since  been  remanded  from  time  to  time.  He 
submitted  that  the  Act  under  which  the  prisoner  was  detained  (6  &  7  Vict.  c.  75), 
together  with  the  convention  between  this  country  and  the  French  Government, 
on  which  it  was  based,  had  terminated.  The  Act  contained  a  recital  to  the 
effect  that  it  was  by  the  convention  stipulated  and  agreed  that  the  convention 
should  be  in  force  till  the  1st  January,  1844,  after  which  date  either  of  the  high 
contracting  parties  should  be  at  liberty  to  give  notice  to  the  other  of  its  intention 
to  put  an  end  to  it,  and  it  should  altogether  cease  and  determine  at  the  expiration 
of  six  months  from  the  date  of  such  notice.  A  notice  had  been  served  on  the 
English  Government  on  the  4th  December  last,  signifying  the  intention  of 
France  to  determine  the  treaty  on  the  expiration  of  six  months,  which  time  had 
now  elapsed;  but  there  was  this  difficulty  in  the  case,  that  on  the  24th  May  last, 
before  the  expiration  of  the  notice,  an  agreement  had  been  come  to  between  the 
two  Governments  that  the  notice  should  be  withdrawn,  and  a  second  notice  was 
given  which  had  not  yet  expired.  He  contended,  however,  that  the  Act  had 
expired  as  a  necessary  consequence  of  the  first  notice,  and  that  a  new  Act  of 
Parliament  would  be  necessary  to  revive  its  powers. 

The  SoUcitor-Oeneral  (Sir  B.  Collier)  and  Hannen  appeared  for  the  Grown. 

The  Lord  Chancellor  said  he  would  not  trouble  the  counsel  tat  the  Crown 
in  this  case.  There  could  be  no  doubt  that,  so  long  as  the  convention  was  in 
operation,  the  Act  was  in  force,  and  therefore  the  only  question  was,  whether  the 
convention  had  been  put  an  end  to.  In  December  last,  the  French  ambassador 
gave  notice  of  the  termination  of  the  treaty  on  the  5th  of  the  present  month,  but 
it  appeared  that  before  the  expiration  of  the  notice,  an  agreement  was  come 
to  by  both  parties  to  treat  the  notice  as  commencit^  on  the  24th  May  last.  If 
the  six  months  had  expired  before  the  original  notice  was  withdrawn,  it  might 
be  that  the  Act  could  not  have  been  revived,  but  such  was  not  the  case,  and 
therefore  the  motion  must  be  refused.  It  was  perfectly  competent  for  the  high 
contracting  parties  to  enter  into  the  second  arrangement  and  therefore  the 
convention  was  in  force,  and  as  a  consequence  the  Act  of  Parliament  also. 
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Cranwobtb,  L.C.,  June  25.  1866. 
BELANEY  v.  BELANET. 
14  L.  T.  720. 
Praciice — Signature  of  one  counsel  to  appeaU 

ThiB  was  an  application  for  leave  to  have  the  petition  of  appeal  admitted 
with  the  signature  of  one  counsel. 

Ckadeg,  for  the  applicant. — The  point  in  dispute  was  as  to  the  constructitm 
of  a  wiU,  and  one  counsel  only  had  been  engaged  in  the  court  below.  He 
submitted  that  under  these  circumstances  the  signature  of  one  counsel  was 
sufficient.    Such,  he  believed,  had  been  the  usual  practice. 

The  Lord  CBA>'CELLon  said  he  would  give  leave,  in  this  instance,  as  it 
seemed  to  have  been  done  in  other  cases,  but  he  thought  there  ought  to  be  a 
general  order  on  the  subject.  If  the  signatures  of  two  counsel  were  requisite, 
he  did  not  see  why  they  should  be  dispensed  with. 


Ceanworth,  L.C,  July  9, 1866. 

Re  FULCHER. 

14  L.  T.  720;  L.  R.  1  Ch.  519. 

Bankruptcy. — Bankruptcy — Trust-deed — Regietration — Bankruptcy  Act, 
1861,  s.  192,  c.  8. 

This  was  an  appeal  from  a  decision  of  the  registrar,  who  had  objected  to  the 
registration  of  a  deed  of  inspectorship,  on  the  ground  that  one  of  the  debtors 
iiad  executed  the  deed  by  attorney,  and  that  the  execution  of  the  power  of 
attorney  had  not  been  attested  by  a  solicitor  in  accordance  with  the  requirements 
of  the  third  condition  of  section  192  of  the  Bankruptcy  Act,  1861. 

Horton  Smiih,  for  the  parties,  submitted  that  as  the  deed  of  inspectorship 
itself  was  attested  by  a  solicitor,  it  ought  to  be  admitted  to  registration. 

The  Lord  Chancellor  was  of  opinion  that  the  statute  applied  only  to  the 
execution  of  the  deed,  and  therefore  ordered  it  to  be  registered. 


July  6,  1866. 

Be  INTERNATIONAL  CONTRACT  COMPANY  (LIMITED). 
Ex  paHe  SPARTALI  AND  TABOR. 
14  L.  T.  726. 
Company — Winding-up — Companies  Act,  1862. 

Company. — A  company  made  a  call  upon  its  shareholders,  payable  m  (trc 
m.onths'  time;  but  in  the  interim,  being  unable  to  pay  its  debts,  two  petitions, 
one  by  a  shareholder  and  the  other  by  a  judgment  and  execution  creHtor, 
were  presented  for  windirig  it  up. 

The  Court,  notwithstanding  the  opposition  of  a  majority  of  ike  share- 
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holdeT$,  and  an  allegation  on  the  part  of  the  company  that  it  would  be  in  a 
position  to  meet  all  its  engagements  as  soon  as  the  call  had  been  paid,  made 
an  order  to  wind-up  the  company  on  both  petitions. 

These  two  petitions  were  presented  for  winding-up  the  above  company 
under  the  following  circumstances : — 

The  company  was  registered  in  May,  1864,  xmder  the  Act  of  1862,  with 
a  nominal  capital  of  4,000,000!.,  in  80,000  shares  of  50L  each;  its  object  being 
(inter  alia)  to  take  contracts  for  railways  and  public  and  private  works. 

Nicolas  Demetrius  Spartali,  one  of  the  petitioners,  was  a  holder  of  400 
shares  in  the  company,  and  he  alleged  that  he  was  one  of  its  creditors  to 
the  amoimt  of  400!.,  in  respect  of  dividends  which  had  been  declared  by  the 
company,  but  which  had  not  been  paid.  On  the  28th  May,  1866,  the  company 
made  a  call  of  51.  per  share,  payable  on  or  before  the  31st  July  following; 
and  it  appeared  that  2,0001.  was  due  by  Spartali  to  the  company  in  respect 
of  such  call,  and  would  be  payable  by  him  on  that  day. 

The  other  petition  was  presented  by  William  Tabor,  a  judgment  and 
execution  creditor  of  the  company  to  the  amount  of  6,508L  The  sheriff  of 
London  was  in  possession  of  the  effects  of  the  company  under  Tabor's  execu- 
tion, and  it  was  alleged  that  they  were  insufficient  to  satisfy  his  claim. 

The  managing  director  of  the  company  deposed  to  the  effect  that,  so 
soon  as  the  call  made  on  the  28th  May  should  be  paid,  the  company  would 
not  only  be  in  a  position  to  meet  all  its  engagements,  but  would  have  a  large 
balance  in  hand.  The  company  had  entered  into  contracts  of  a  most  profitable 
description,  and  a  winding-up  order  at  the  present  moment  would  be  most 
disastrous  to  the  interests  of  the  shareholders.  He  also  stated  that  Tabor's 
claim  had  been  partly  arranged  to  his  satisfaction  before  the  presentation  of 
Spartali's  petition,  and  but  for  this  latter  circumstance,  would  have  been  paid 
or  otherwise  satisfied. 

Bacon,  Q.C.,  and  Swanston,  for  Spartali,  submitted  that,  as  the  company 
was  in  debt,  and  had  no  means  of  satisfymg  its  creditors,  the  petitioner  waa 
entitled  to  ask  for  the  usual  winding-up  order. 

MoZins,  Q.C,  and  J.  N.  Higgins,  on  behalf  of  Tabor,  said  that  he  would 
be  willing  to  allow  his  petition  to  stand  over  provided  Spartali  would  consent 
to  do  the  same  with  bis ;  otherwise  they  asked  that  one  order  might  be  made 
on  both  petitions. 

Bacon,  Q.C,  objected  to  Spartali's  petition  standing  over. 

Greene,  Q.C,  and  Roxburgh,  for  the  company,  contended  that,  if  the 
company  were  ordered  to  be  woimd-up,  no  company  would  be  safe.  These 
proceedings  were  a  most  improper  attempt  to  interrupt  the  operations  of  the 
company,  and  if  the  order  asked  for  were  granted,  ruin  would  result  to  the 
shareholders.  Tabor's  claim  had  been  arranged,  and  the  great  majority  of 
the  shareholders  were  willing  and  ready  to  pay  the  call  made  upon  them; 
but  Spartali  was  not  ready  to  do  so.  The  company  was  by  no  means  insol- 
vent, it  had  power  to  make  further  calls,  to  the  extent  of  351.  a  share;  and 
the  evidence  of  the  manager  showed  that  large  contracts  had  been  entered 
into  of  a  most  profitable  description.  If  Tabor's  petition  had  not  been 
prosented  there  would  have  been  no  case  for  winding-up  the  company.  By 
section  86  of  the  Companies  Act,  1862,  the  court  had  discretionary  power 
to  make  such  order  as  might  appear  just,  and  as  the  company  was  in  a 
position  to  go  on  it  ought  not  to  be  wound-up  compulsorily  No  doubt  the  state 
of  the  money-market  had  caused  a  temporary  embarrassment,  but  the  company 
and  the  great  majority  of  the  shareholders  were  satisfied  that  the  company 
could  go  on  and  pay  both  Tabor's  and  every  other  debt  in  full.  They  therefore 
aaked  that  under  t^ese  circumstances  Spartali's  petition  might  be  dismissed 
with  costs,  and  that  of  Tabor  ordered  to  stand  over  for  a  week. 
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Craig,  Q.C.,  for  some  of  the  shareholders,  also  opposed  the  petitions. 

The  Vice-Chancellob  Baid  that  in  applicatioDS  of  this  kind  it  was  not  at 
all  of  course  that  a  oompany  should  be  ordered  to  be  wound-up.  The  duty 
of  the  court  was  to  consider  the  facts  before  it  carefully,  and  to  be  well  satisfied 
of  the  propriety  of  such  an  order  before  making  it.  The  provisions  of  section  79 
of  the  Companies  Act,  1862,  relating  to  the  winding-up  of  a  company  by  the 
court,  were  very  clear,  and  one  of  t^em  was  to  l^e  effect  that  "  whenever 
a  company  should  be  unable  to  pay  its  debts,"  the  court  might  order  its  affairs 
to  be  wound-up.  Now  the  evidence  showed  that  this  company  was  unable  to 
pay  its  debts.  But  it  had  been  said  that  Mr.  Tabor  had  made  terms  with  the 
company.  He  did  not,  however,  think  that  that  circumstance,  having  regard 
to  the  other  circumstances  of  the  case,  was  an  objection  to  his  petition.  That 
gentleman  also  would  consent  to  his  petition  standing  over  if  Mr.  Spartali 
would  agree  to  the  same  arrangement  with  reference  to  his  petition,  but  if 
not,  Mr.  Tabor,  as  first  execution-creditor,  asserted  his  right  to  an  order  to 
wind-up  the  company.  The  company,  also,  had  no  balance  at  its  buikerB. 
It  was  his  duty  to  make  an  order  to  wind-up  the  company.  There  would 
be  one  order  on  both  petitions,  and  as  Mr.  Spartali's  had  been  called  on  for 
hearing  before  Mr.  Tabor's,  he  must  have  the  carriage  of  the  order.  An  ofBcial 
liquidator  would  be  appointed  in  chambers. 


Wood,  V.C.,  June  23,  1866. 

Re  GOFF'S  ESTATE.    SIDBAL  v.  NICHOLSON. 

14  L.  T.  727;  (sub.  nom.  Qoaa'a  Estate)  12  Jur.  N.S.  595. 

Chancery  Amendment  Act  (15  d  16  Vtct.  c.  86)  s.  22 — Power  of  attorney 
— Execution — Notary — British  colony. 

Colony. — Where  a  power  of  attorney  has  been  executed  before  a  notary 
public  in  a  British  colony,  an  affidavit  verifying  the  notarial  signature  is  not 
necessary. 

In  this  suit  a  decree  had  been  made  upon  petition,  ordering  payment  out 
of  court  to  various  legatees.  Some  of  the  legatees  resided  in  Honduras,  and 
in  1863  they  had  executed  powers  of  attorney  authorising  persons  over  here 
"to  receive  the  money  for  them.  The  execution  of  these  powers  had  been 
-attested  by  witnesses  in  the  presence  of  a  notary  public,  who  had  certified 
such  execution  under  his  hand  and  seal.  The  registrar  had  some  doubts  as 
to  their  validity,  and  had  considered  that  an  affidavit  verifying  the  signature 
of  the  notary  was  necessary. 

Bedwell  now  applied  for  the  opinion  of  the  court  on  the  following  points: 
first,  whether  there  was  sufficient  proof  of  the  notarial  signature  without  an 
affidavit :  secondly,  whether,  as  some  of  the  powers  of  attorney  were  executed 
in  1863,  an  affidavit  of  no  revocation  was  necessary.  In  the  case  of  Armstrong 
V.  Stochham,  before  Stuart,  V.C.  (26  L.  J.  176)^  an  affidavit  had  been  made 
by  a  person  resident  in  this  country,  that  the  person  so  stating  himself  to  be 
a  notary  public  was  such,  and  verifying  his  handwriting.  He  also  cited 
Re  Earle's  Trust  (4  K.  &  J.  300);  and  referred  to  the  Chancery  Amendment 
Act  (16  &  16  Vict.  0.  86),  s.  22. 

The  Vice- Chancellor,  after  referring  to  section  22  of  the  Cbanceiv 
Amendment  Act,  said  he  thought  he  ought  not  to  require  an  affidavit  verifying 
the  notarial  signature.   The  usual  doctrine  of  the  court  was  that  faitih  should 
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■be  given  to  the  notarial  seal.  Earle'a  Trust  (4  K.  &  J.  300)  was  a  case  where 
an  afl&davit  had  been  sworn  before  a  foreign  notary,  and  Stuart,  V.C.,  in 
Armstrong  v.  Stockham  (26  L.  J.  176)  had  not  decided  that  an  affidavit  as 
to  the  notarial  signature  was  necessary.  With  regard  to  the  other  point  it 
would  be  sufficient  if  there  was  an  affidavit  noade  by  a  solicitor  that  none 
of  the  powers  had  been  revoked,  and  that  the  parties  who  executed  them 
were  living. 


Wood,  V.C.,  July  5,  1866. 

Re  THE  COMPANIES  ACT,  1862. 

THE  RUSSIAN  (VYKSOUNDSKY)  IRON  WORKS  COMPANY  (LIMITED). 

(WEBSTER'S  CASE). 

14  L.  T.  728;  L.  B.  2  Eq.  741. 

See,  In  re  Overend,  Gumey  &  Co.;  In  re  Oakea;  In  re  Peek,  [1867]  E.  R.  A.; 
86  L.  J.  Oh.  233,  413;  L.  R.  3  Eq.  676;  15  L.  T.  652;  15  W.  R.  897  (V.C.) : 
on  appeal,  [1867]  E.  R.  A. ;  36  L.  J.  Ch.  949;  L.  R.  2  H.L.  326;  16  L.  T. 
808;  15  W.  R.  1201  (H.L.). 

ContiibutoTy — Enlargement  of  objects  of  association  as  described  in 
prospectus. 

Company. — Where  there  is  a  serious  departure  from  the  prospectus  of  a 
company,  upon  which  an  applicant  applies  for  shares  and  they  are  allotted 
to  him,  and  the  subsequent  articles  of  the  association,  as  ultimately  registered, 
disclose  that  the  operations  to  be  carried  on  by  the  company  are  of  a  muck 
more  extensive  character,  the  allottee  may  have  his  name  struck  off  the 
register. 

Stewart's  case  (14  L.  T.  659),  followed. 

This  was  a  similar  application  to  that  in  Stewart's  case,  as  above  reported, 
to  have  the  name  of  a  Mr.  Webster  taken  off  the  register  of  m^bers. 
The  facts  of  the  case  were  very  similar. 

In  April,  1865,  Mr.  Webster  applied  for  fifty  shares,  after  seeing  the 
prospectus  circulated,  and  before  the  articles  of  the  association  were  registered. 
He  paid  a  deposit  of  501.  into  the  bankers.  On  a  subsequent  day  Mr.  Webster 
received  a  letter  of  allotment  for  fifteen  shares,  upon  which  he  paid  the  further 
«um  of  251.,  thus  making  the  full  amount  of  51.  per  share  on  all  his  shares, 
as  required  by  the  prospectus.  The  bankers'  receipts  were  subsequently 
«xohanged  for  a  certificate,  dated  the  20th  June,  1865.  This  certificate  stated 
that  Mr.  Webster  was  the  proprietor  of  fifteen  shares  in  the  Russian 
^yksoundsky)  Iron  Works  Company  (Limited),  subject  to  the  provisions  of 
the  memorandum  and  articles  of  association,  and  to  the  rules  and  regulatums 
of  the  said  company.  Mr.  Webster  never  attended  any  meeting  of  the 
company  and  never  saw  the  articles  of  association  or  heard  of  their  contents 
until  the  end  of  last  May,  when  the  affairs  of  the  company  were  being  subject 
to  an  investigation  by  a  committee. 

O.  M.  Oiffard,  Q.C.,  and  J.  Napier  Higgins,  in  support  of  the  motion, 
relied  upon  the  decision  in  Stewart's  case,  14  L.  T.  659. 

Bolt,  Q.C.,  Druce,  and  Waller  endeavoured  to  distinguish  the  present 
case  from  that.  The  contract  in  this  caae  was  not  completed  till  the  receipt 
•of  the  certificate,  and  that  diatinotiy  referred  to  the  memorandum  and  artiolra 
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of  association  then  registered,  and  Hr.  Webster  had  consequently  due  notice  of 
their  contents. 
No  reply. 

The  Vice-Chancellor  said  he  could  not  distinguish  this  from  the  principle 
which  he  had  laid  down  in  Stewart's  eaae,  comparing  the  present  to  a  case 
analogous  where  the  prospectus  of  a  fire  insurance  company  proposed  to  limit 
their  operations  to  that  business,  and  subsequently  filed  articles  of  their 
association  which  would  include  life  insurance.  The  certificate  did  not  inform 
the  applicant  that  he  had  entered  into  any  new  contract,  or  that  there  was 
anything  different  contemplated  from  that  contained  in  the  prospectus,  upon 
the  faith  of  which  he  had  applied  for  and  had  obtained  his  shares.  The  name 
of  Mr.  Webster  must  be  taken  off  the  list  of  members,  with  costs. 

Order  accordingly. 


in  the  exchequer  chamber. 
Appeal  prom  the  Exchequer. 
WiLLEs,  Byles,  Blackburn,  Keating,  M.  Smith,  and  Shee,  JJ.* 

May  14,  1866. 

EIDEOUT  V.  LUCAS. 

14  L.  T.  738:  affirmed  (sub  nom.  Laicqs  v.  Rideout),  L.  B.  3  H.L.  153  (H.L.). 

Le$8or  and  lessee — Agreement — Construction  of — Meaning  of  "if  B.  then 
leaves  the  house." 

Landlord  and  Tenant. — A  lease  of  a  house,  dc,  was  granted  by  S.  to 
defendant  for  twenty-one  years  from  ChristmaB,  1856,  determinable  at  the 
end  of  the  first  seven  or  fourteen  years  upon  six  months'  notice  by  etiher 
party,  with  power  of  re-entry  if  the  lessee  assigned  possession  without  the 
lessor's  consent.  In  October,  1861,  defendant  (the  lessee)  agreed  in  wrUing, 
without  the  lessor's  consent,  to  sell  his  interest  in  the  premises  to  plaintiff, 
the  terms  of  which  were  (inter  alia)  that  plaintiff  was  to  pay  1,8001.  for 
defendant's  improvements,  which  sum  was  to  be  repaid  to  plaintiff  if  he  were 
ejected  by  the  lessor  in  the  first  instance;  and  "if  the  lessor  exercised  the 
power  of  determining  the  lease  at  Christmas,  1863,  and  if  plaintiff  then 
leaves  the  house,"  I.IOOL,  part  of  the  1,800L,  was  to  be  returned  to  plaintiff- 
The  lessor  gave  notice  of  determining  the  lease  at  Christmas,  1863,  and 
subsequently  granted  a  new  lease  at  a  largely  increased  rent  to  C,  the  aunt 
of  plaintiff,  who  had  resided  with  him  in  the  house  since  October,  1861,  and 
with  whom  plaintiff  continued  to  reside  in  the  same  house  under  the  nev 
lease,  so  thai  he  did  not  actually  and  as  a  matter  of  fact  "  leave  the  house 
— Held,  by  the  Exchequer  Chamber,  reversing  the  judgment  of  the  majority 
of  the  Court  of  Exchequer  (11  L.  T.  737),  that  plaintiff  u  a8*entit1ed  to  recorrt 
the  I.IOOL,  inasmuch  as  the  lease  to  C.  was  a  neiv  lease  to  a  different  penon 
for  a  different  term,  and  at  a  different  rent  from  the  original  lease,  and  plaintiff 
had  not  got  the  equivalent  for  lohich  he  bargained  as  a  consideration  for  the 
l,100i.,  as  he  had  lost  his  interest  in  the  house  as  tenant,  which,  by  a  reason- 
able construction,  amounted  to  "  leaving  the  house  "  within  the  terms  of  the 
agreement  between  him  and  defendant. 

This  case  came  before  the  Court  of  Brror  by  way  of  appeal  from  the 
judgment  of  the  Court  of  Exchequer,  in  the  form  of  a  special  case  stated  fv 

*  Lush,  J.  left  the  court  dnring  the  oonree  of  the  a^mentB  in  this  case. 
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the  opinion  of  the  Court  of  Exchequer  Chamber,  which  had  been  settled  by 
Martin,  B.,  the  parties  having  differed. 

The  questions  in  dispute  between  the  parties  turned  upon  the  following 
facts: — 

By  an  indenture,  dated  dth  January,  1857,  Stephen  Lyne  Stephens,  since 
deceased,  demised  to  the  defendant  a  messuage  and  premises,  being  a  dwelling- 
houBB  and  grounds  and  garden  attached  at  Boehampton,  for  a  term  of  twenty- 
one  years  from  Christmas,  1856,  at  a  rent  of  4001.  a  year,  subject  to  a  proviso 
that  the  demise  should  be  determinable  by  either  party  at  the  expiration  of 
the  first  seven  or  fourteen  years  upon  giving  a  six  months'  previous  notice. 
There  was  a  condition  for  re-entry  in  the  lease  in  the  event  of  the  defendant 
assigning  or  transferring  possession  of  the  house  to  any  person  without  the 
consent  of  the  lessor. 

The  defendant  entered  into  possession  of  the  premises  under  this  agree- 
ment, and  spent  a  considerable  sum  in  improvements  and  in  furnishing  the 
house. 

In  October,  1861,  a  negotiation  took  place  between  plaintiff  and  defendant 

for  the  purchase  of  the  letter's  interest  in  the  house,  the  result  of  which  was 
that  they  came  to  an  agreement,  unknown  to  and  without  the  consent  of 
the  lessor,  which  was  put  into  writing.  It  was  dated  10th  October,  1861,  and 
headed  "  Terms  on  which  Mr.  J.  Eideout  is  to  have  possession  of  Mr.  Thomas 
Lucas's  house  at  Eoehampton. "  The  terms  were,  amongst  others,  that 
plaintiff  Rideout  should  pay  865L  7«.  6d.  for  the  furniture  at  a  valuation,  and 
1,8001.  for  defendant  Lucas's  improvements.  It  also  provided  that,  if  plaintiff 
was  ejected  by  the  lessor  in  the  first  instance,  the  furniture  was  to  be  sold 
and  the  loss  to  be  divided,  and  the  1,8001.  be  repaid  to  Mr.  Hideout.  It 
then  went  on  to  state  that,  if  the  lessor  exercised  the  power  of  determining 
the  lease  in  December,  1863,  and  "  if  Mr.  Rideout  leaves  the  house,"  1,100L 
of  the  l,800r  was  to  be  returned  to  Mr.  Rideout;  and  if  at  Christmas,  1863, 
the  tenancy  of  Mr.  Rideout  was  continued,  the  1,800L  was  to  be  retained  by 
Mr.  Lucas. 

The  concluding  part  of  the  agreement  was  that  the  arrangement  should 
be  embodied  in  a  formal  deed  if  either  party  required  it,  but  neither  party 
seemed  to  have  taken  any  steps  to  that  effect. 

L'nder  this  agreement  the  1,800L  was  paid  by  plaintiff  to  the  defendant, 
and  the  plaintiff  Mr.  Rideout  and  his  aunt  Mrs.  Crompton  entered  into  posses- 
sion and  occupation  of  the  premises,  and  continued  to  reside  in  them  up  to 
Christmas,  1863,  previous  to  which  date  Mr.  Lyne  Stephens,  the  original 
lessor  to  defendant,  having  died,  his  widow  Mrs.  Lyne  Stephens,  as  owner 
of  the  reversion  and  in  conformity  with  the  powers  in  the  lease,  gave  a  notice 
in  writing  determining  the  lease  at  that  period  (Christmas,  1863).  Thereupon 
negotiations  ensued  between  Mrs.  Lyne  Stephens  and  plaintiff  and  his  aunt 
Mrs.  Crompton,  the  result  of  which  was  that  Mrs.  Lyne  Stephens  granted  a 
new  lease  of  the  premises  to  Mrs.  Crompton  at  an  increased  rent  of  600L 
a  year,  being  an  increase  of  200/.  a  year  on  the  original  rent  of  400/.  At 
Christmas,  1863,  neither  Mr.  Rideout  nor  Mrs.  Crompton  actually  and  in 
fact  left  the  house,  but  continued  to  reside  in  it  as  before.  Under  these 
circumstances  Mr.  Rideout,  the  plaintiff,  claimed  from  the  defendant, 
Mr.  Lucas,  the  return  of  1,000/.,  part  of  tiie  1,800/.,  and  defendant  having 
rafused  payment  of  it,  plaintiff  brought  an  action  in  the  Exchequer  to  recover 
the  amount.  The  case  came  on  for  trial  at  the  sittings  after  Michaelmas 
Term,  1864,  at  Guildhall,  before  Martin,  B.,  and  a  special  jury,  when  the 
learned  judge  directed  a  nonsuit,  but  gave  leave  to  the  plaintiff  to  move  the 
court  to  set  it  aside  and  enter  a  verdict  for  him  for  the  1,100/.  Accordingly 
a  rulfe  was  obtained  for  that  purpose  and  argued  at  considerable  length  in  a 
subsequent  term  before  Pollock,  C.B.,  and  Martin,  Channell,  and  Pigott,  BB. 
On  that  occasion  the  majority  of  the  court  (Pollock,  C.B.,  and  Martin  and 
Pigott,  BB.)  thought,  as  Mr.  Bideout  did  not  leave  the  house  at  Christmas, 
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186S,  but  continued  to  reside  there  as  before,  that  the  case  ought  to  be  treated 
as  if  the  new  lease  from  that  period  had  been  granted  to  him,  observing  that 
he  and  Mrs.  Crompton  were  so  connected  together  in  point  of  interest  that 
they  might,  as  regarded  the  question  to  be  decided,  be  considered  as  the  same 
person.  They  were  therefore  of  opinion  that  plaintiff  was  not  entitled  to 
recover  the  1,1001.,  and  that  the  nonsuit  was  right.  From  tiiat  judgment, 
however,  Channell,  B.,  dissented,  axid  thought  the  plaintiff  was  entitled  to 
judgment,  because,  though  he  did  not  actually  leave  the  house  at  Christznas, 
1863,  he  did  not  continue  to  reside  there  as  tenant,  nor  possess  any  interest, 
legal  or  equitable,  in  the  premises;  and  really  had  no  more  interest  in  them 
than  a  guest  or  any  other  person  who  might  happen  to  be  staying  with 
Mrs.  Crompton.  But  the  learned  baron  being  in  a  minority  the  rule  to  ent^ 
a  verdict  for  the  plaintiff  was  discharged :  (see  report  below,  11  L.  T.  737). 

From  that  decision  of  the  majority  of  the  court  the  plaintiff  Hideout 
appealed. 

Plaintiff's  point. — The  1,1001.  was  to  be  returned  to  the  plaintiff  in  tiie 
event  of  his  not  being  continued  tenant  at  the  rent  payable  under  the  original 
lease. 

Defendants'  points: — 1.  The  judgment  ought  to  be  affirmed.  2.  Defen- 
dant is  entitled  to  the  verdict  on  the  issue  on  the  third  plea,  inasmuch  as 
plaintiff's  tenancy  and  occupation  of  the  premises  in  question  continued  after 
Christmas,  1663,  to  be  substantially  the  same  as  before  that  date.  8.  Acocnding 
to  the  meaning  of  the  agreement  of  10th  October,  1861,  plaintiff  was  not 
entitled  to  have  the  1,1001.  returned  to  him  on  the  determination  of  the  lease 
by  Mrs.  Lyne  Stephens  at  Christmas,  1863,  unless  he  thereupon  actually  left 
the  house,  which  be  did  not  do. 

Karslake,  Q.C.  (T.  Jones  with  him)  now  appeared  to  argue  the  case  on 
behalf  of  the  plaintiff,  and  contended  that  the  judgment  of  Channell,  B., 
below  was  right,  and  that  the  judgment  of  the  majority  of  the  Court  of 
Exchequer  ought  to  be  reversed.  The  lease  granted  by  Mrs.  L.  Stephens  at 
Christmas,  1863,  to  Mrs.  Crompton  was  an  enturely  new  and  different  lease 
&om  the  original  one.  It  was  made  to  a  different  lessee,  for  a  different 
term  and  at  a  different  rent.  Plaintiff's  lease  and  his  interest  in  the  premises 
were  at  an  end.  Mrs.  L.  Stephens  had  one  way  or  another  got  the  benefit 
of  the  1,800L  which  was  intended  for  plaintiff's  benefit,  and  the  event  had 
occurred  in  which  the  1,1001.  was  to  be  returned  to  the  plaintiff.  The  tenancy 
of  Hideout  referred  to  in  the  agreement  as  to  be  continued  after  Christmas. 
1863,  meant  the  identical  holding,  the  legal  or  equitable  tenancy  settled  by 
that  agreement. 

Bovill,  Q.C.  (with  him  Melliah.  Q.C,  and  Bu^by)  for  defendant,  contra, 
supported  the  judgment  of  the  majority  of  the  court  below,  which  thej 
contended  was  right,  as  plaintiffs  had  not  as  an  actual  matter  of  fact  left 
the  house. 

During  the  argument  Willes,  J.,  referred  to  the  cases  of  Upton  v. 
Townend  and  Upton  v.  GT66nlfie$  (17  C.B.  80;  26  L.  J.  44,  CP.),  where  the 
Common  Pleas  held  that,  to  constitute  an  eviction  of  a  tenant  which  would 
operate  as  a  suspension  of  the  rent,  it  was  not  necessary  that  there  should 

be  an  actual  physical  expulsion  from  the  premises ;  and  Karalahe,  Q.C, 
referred  to  Locke  v.  Mathews  in  the  same  court  (7  L.  T.  824;  32  L.  J.  98, 
CP.;  13  C.B.  758). 

Willes,  J.— I  am  of  opinion  that  the  judgment  pronounced  by  my 
Brother  Channell  in  the  court  below  in  this  case  was  right,  and  we  are  all, 
I  believe,  prepared  to  adhere  to  that  judgment,  and  consequently  to  reverse 
the  judgment  of  the  majority  of  the  Court  of  Exchequer.  It  appears  tiiat 
Mr.  Lucas,  the  defendant,  had  obtained  a  lease  from  Mr.  Lyne  Stephens, 
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afterwards  represented  by  Mrs.  Lyne  Stephens,  for  twenty-one  years  to  date 
from  Christmas,  1856,  at  a  rent  of  400Z.  a  year,  determinable,  however,  at 
the  end  of  the  first  seven  or  fourteen  years  by  notice  to  be  given  by  either 
party.  In  the  year  1861  Mr.  Lucas  entered  into  an  agreement  with  Mr.  Bideout 
the  plaintifiE,  for  a  sale  of  that  lease.  One  of  the  provisions  of  the  agreement 
relates  to  the  furniture,  and  with  that  provision  our  judgment  has  nothuig 
to  do,  because  tiie  sum  paid  for  tiie  furniture  was  to  be  adjusted  in  an  equitable 
manner  between  the  parties,  in  the  event  only  of  ti^e  landlord,  upon  ^e  sale 
of  the  lease,  taking  advantage  of  the  condition  for  re-entry  by  an  assignment 
without  licence;  and,  inasmuch  as  that  provision  was  not  taken  advantage 
of,  it  became  imnecesswy  to  appeal  to  the  part  of  the  agreement  whidi 
provided  for  an  equitable  arrangement  in  respect  of  the  furniture  by  the 
sale  of  it,  and  by  the  parties  dividing  between  them  the  loss  which  diould 
occur,  taking  the  price  paid  and  the  price  received  at  the  sale.  There  was 
another  matter  to  be  provided  for,  which  arose  thus :  Mr.  Lucas  had  expended 
upon  the  place  a  sum  of  money  larger  than  he  was  at  all  certain  of  having 
any  return  for,  because  it  was  expended  in  permanent  improvements,  and  the 
only  return  he  could  expect  was  the  enjoyment  of  the  benefit  of  those  improve- 
ments during  the  lease ;  and  it  would  seem  that  certainly  it  was  taken  as 
the  basis  of  the  agreement  between  the  parties  that  the  tenant  having  made 
these  improvements  could  not  reap  the  benefit  of  them  unless  be  were  allowed 
to  continue  until  the  end  of  the  first  fourteen  years.  He  had  expended  a  sum 
of  money  in  respect  of  which  it  would  seem  from  the  agreement  of  the  parties, 
1,8001.  remained  to  be  accounted  for,  and  1,8001.  remained  in  respect  of  that 
of  which  the  t^ant  could  have  no  benefit,  except  by  enjoyment  up  to  the 
end  of  the  first  fourteen  years.  The  agreement  having  been  entered  into  in 
October,  1861,  there  remained  two  years  and  a  quarter  between  the  date  of 
the  agreement  and  Christmas,  1863,  the  expiration  of  the  first  seven  years 
of  the  term  for  which  the  agreement  was  made ;  not  only  could  the  landlord, 
if  he  had  thought  proper  to  have  objected,  have  evicted  the  lessee  on  the 
ground  of  the  assignment  without  licence,  but  there  was  also  a  power  in  the 
lease  for  putting  an  end  to  the  term  by  notice  of  six  months  by  Christmas, 
1863.  The  agreement  entered  into  contained  provisions  by  which  the  purchaser 
of  the  lease  was  to  pay  a  sum  of  money  down  for  the  furniture  to  be  sold 
hi  case  of  eviction,  and  then  he  was  to  pay  down  1,8001.  for  improvements. 
In  case  of  immediate  eviction  the  clause  which  relates  to  the  furniture  was 
to  come  into  force,  and  also  there  was  to  be  returned  the  1,800Z.  which  was 
to  be  paid  for  improvements  in  respect  of  which  in  that  case  Mr.  Rideout 
would  have  derived  no  benefit  whatever.  If  however  the  landlcwrd,  or  at  that 
time  the  landlady,  did  not  exercise  the  power  of  determining  the  lease  at 
once,  or  take  advantage  of  the  provisions  for  re-entry,  but  allowed  it  to 
continue  till  Christmas,  1863,  determined  by  six  months'  notice  at  that  time, 
then  it  was  provided  that  1,1001.  should  be  returned  to  Mr.  Bideout;  and 
at  present  I  think  I  need  not  refer  to  the  precise  words  in  which  that  condition 
was  made,  but  I  must  do  so  presently.  On  the  other  hand,  it  was  provided 
that  if  Mr.  Bideout's  tenancy  was  continued  beyond  Christmas,  1863,  then 
the  whole  of  the  1,8001.  was  to  be  retained  by  Mr.  Lucas;  no  provision  was 
made  with  reference  to  the  tenancy  being  put  an  end  to  at  the  end  of  the 
first  fourteen  years.  Now  nothing  can  be  clearer  than  these  facts,  and  nothing 
can  be  clearer  than  the  fact  that  1,800L  was,  so  to  speak,  to  be  worked  out 
by  the  enjoyment  under  the  lease;  that  1,8001.  would  not  be  completely 
worked  out  unless  the  enjoyment  under  the  lease  should  be  continued  for 
seven  years  after  1863;  it  could  be  in  part  worked  out  though  the  lease 
continued  only  up  to  Christmas,  1863.  Moreover  there  was  a  chance — ^you 
may  call  it  a  tenant  right  if  you  will — there  was  that  chance  which  everybody 
knows  to  exist,  that  the  landlord  would  be  more  disposed  to  keep  a  good 
tenant  upon  an  existing  lease,  than  he  would  be  to  seek  a  new  tenant  with 
the  risk  that  might  belong  to  his  new  engagement,  and  a  certain  allowance 
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appears  to  have  been  made  for  that  chance,  and  accordingly  a  sum  of  70(H. 
was  to  be  considered  as  worked  out  in  the  two  years  and  a  quarter  up  to 
Christmas,  1863;  and  the  whole  sum  was  to  be  considered  not  worked  out 
until  seven  years  after  Christmas,  1863,  or  at  the  expiration  of  the  first 
fourteen  years  of  the  first  contemplated  tenancy.  Now  what  are  the  terms 
in  which  provision  is  to  be  made  for  that? — "  If  Mrs.  Lyne  Stephens  exercises 
the  power  of  determining  the  lease  at  Christmas,  1868,  and  Mr.  Hideout 
leaves  the  house,  then  1,1001.  is  to  be  returned  to  Mr.  Hideout."  Now  I 
take  these  words  alone.  What  is  the  meaning  of  them?  Determining  a  lease 
of  course  means  determining  it  under  the  six  months'  notice  at  the  end  of  the 
first  seven  or  fourteen  years  clause.  What  is  the  meaning  of  "  if  Mr.  Hideout 
leaves  the  house?"  Several  meanings  may  be  given  to  it.  It  may  mean,  if 
Mr.  Hideout  happened  to  walk  out  of  the  house  at  the  end  of  the  term  with 
his  family,  and  leave  it  unoccupied ;  that  may  be  the  meaning  of  the  condition 
of  the  return  of  the  1,100L ;  that  is  a  possible  construction,  but  it  seems  a  very 
strange  and  artificial  construction  of  it,  because  one  cannot  help  coming  to  the 
conclusion  that  the  rights  of  the  parties  were  probably  to  be  determined  at 
Christmas,  1863,  and  it  was  then  to  appear  whether  the  l,100f.  wos  to  le 
paid  back  or  not;  and  it  would  be  an  extraordinary  construction  to  say  that 
1,1001.  was  to  be  paid  back,  but  it  was  not  to  be  paid  back  until  the  day 
after  Christmas,  1863,  at  which  time  Mr.  Hideout  might,  by  arrangement 
for  his  own  convenience,  be  allowed  to  remain  for  a  week  or  a  month,  or 
actually  remove  himself  and  his  family  from  the  place ;  that  would  be  a  very 
strange  construction.  The  more  natural  construction  would  be  that  which 
reconciles  "leaving  the  house"  as  meaning  the  leaving  the  bouse  at  the 
termination  of  the  tenancy  at  Christmas,  1863.  Now  there  are  various 
meanings  which  may  be  given  to  "leaving  the  house  "  which  will  reconcile 
it  with  that  more  reasonable  and  probable  view  of  the  intention  of  the  parties. 
One  of  them  is  this :  Suppose  that  Mrs.  Stephens  gave  a  six  months'  notice, 
but  between  the  period  of  giving  it  and  its  expiration  she  made  an  arrange- 
ment with  Mr.  Hideout  by  which  he  was  to  continue  for  seven  years  at  the 
same  rent  and  on  the  same  terms,  to  begin  at  Christmas,  1863,  then  he  would 
not  have  left  the  house  at  the  end  of  the  term  according  to  my  notion,  even 
if  he  chose  to  walk  out  of  it,  and  to  let  somebody  else  come  in  as  the  assignee 
of  the  new  lease.  The  additional  condition  on  Mr.  Hideout  leaving  the  house 
seems  to  me  to  provide  against  such  a  contingency  as  that,  and  that  he 
would  have  had  the  same  beneficial  right  to  the  house  as  he  would  have  had 
if  he  had  remained  in  the  house,  the  lease  not  having  been  put  an  end  to. 
Whether  he  enjoys  that  by  himself  by  his  actual  presence  in  the  house,  or 
whether  he  could  have  enjoyed  it  by  his  assignee,  would  seem  perfectly 
immaterial  between  the  parties.  Supposing  that  before  the  end  of  the  sis 
months'  notice  he  had  purchased  the  freehold  instead  of  taking  the  new 
lease;  supposing  he  had  purchased  Mrs.  Lyne  Stephens'  reversionary  interest 
in  the  house,  and  continued  there,  that  would  be  a  case  in  which  the  parties 
would,  in  all  probability,  provide  for  (using  the  same  expression)  working  out 
the  remainder  of  the  expenditure  of  which  he  made  payment  to  Mr.  Lucas. 
Therefore,  the  construction  of  "  leaving  the  house  "  does  not  mean  that 
Mr.  Hideout  Wiis  to  walk  out  with  his  baggage;  liut  what  it  does  mean  is, 
that  he  loses  the  interest  in  the  house  which  it  was  contemplated  originallv 
by  the  agreement  he  might  have,  and  in  respect  of  which  only  could  he  get 
the  benefit  of  the  expenditure  which  he  had  made ;  that  would  seem  to  be 
the  most  sensible  construction.  But  not  only  is  that  so  upon  the  first  clause 
affecting  this  matter,  but  it  is  somewhat  more  clear  when  you  turn  to  the 
alternative,  or  as  Mr.  Bovill  called  it,  "  the  correlative  clause."  According 
to  the  argument,  as  to  that  advanced  on  the  part  of  the  defendant,  there  must 
be  some  further  case  which,  as  it  were,  slips  through  these  provisions,  and 
as  to  which  the  parties  had  not  said  anything  at  all,  and  the  case  before  us 
must  be  that  case.    But  is  it  necessary  to  arrive  at  such  a  conclusion?  What 
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19  the  alternative?  "If  at  Christmas,  1863,  the  tenancy  of  Mr.  Eideout  is 
continued,  then  the  1,800/.  to  be  retained  by  Mr.  Lucas."  The  alternative 
of  "  leaving  the  house  "  is,  "if  the  tenancy  of  Mr.  Rideout  is  continued."  I 
by  no  means  go  the  length  of  saying  that,  if  Mr.  Rideout  had  got  a  lease  which 
was  substantially  the  same  as  the  lease  under  which  it  was  contemplated  by 
this  agreement  that  he  would  enjoy,  that  if  he  had  got  such  a  lease  as  that, 
T  am  far  from  saying  that  in  that  case  his  tenancy  would  not  have  continued, 
or  that  the  l.lOOi.  would  be  repayable.  There  were  two  ways  in  which  his 
tenancy  might  be  continued :  the  one  by  the  landlady  abstaining  from 
exercising  the  power  of  determining  the  lease;  and  the  other  was  by  her 
exercising  that  power  by  the  new  agreement  entered  into  between  her  and 
Mr.  Rideout,  by  which  he  should  have  the  tenancy  under  her,  which  was 
substantially  equivalent,  so  to  speak,  to  the  tenancy  which  it  was  intended 
he  should  have  under  the  agreement.  I  am  far  from  saying,  if  that  state 
of  things  had  arisen,  ^at  the  1,1001.  could  be  recovered,  because  the  tenancy 
in  all  its  terms  was  not  the  same ;  but  I  cannot  fail  to  see  that  the  alternative 
of  "  his  leaving  the  house  "  was  the  continuance  of  his  tenancy  substantially 
under  Mrs.  Stephens.  Now,  if  that  be  the  true  construction  of  the  agreement, 
let  us  see  what  has  happened,  and  how  the  facts  found  by  the  case  are 
operated  upon  by  the  agreement  so  construed.  The  fact  was,  when  Mr. 
Rideout  entered  into  the  agreement  with  Mr.  Lucas,  he  contemplated  having 
his  aunt  Mrs.  Crompton  to  live  at  home  with  him  in  the  house ;  and  accord- 
ingly they  both  went  and  lived  in  the  house  and  remained  until  the  six  months' 
notice  was  given  by  Mrs.  Stephens.  At  the  time  of  its  expiration  approaching, 
Mrs.  Crompton  took  a  lease  from  Mrs.  Stephens,  not  upon  the  terms  of  the 
former  lease,  but  upon  much  more  onerous  terms,  namely,  at  the  rent  of 
GOOI.  a-year,  the  rent  in  the  first  lease  being  4001.  a-year.  Assuming  that 
Mrs.  Crompton  and  Mr.  Rideout  were  identical,  I  should  feel  great  difficulty 
in  arriving  at  the  conclusion  that  Mr.  Rideout  had  got  an  equivalent  as  a 
consideration  for  defendant's  retaining  the  I.IOOL,  for  that  which  was  contem- 
plated by  the  agreement  is  a  continuance  of  his  tenancy ;  he  would  have 
obtained  the  lease  for  the  seven  years,  but  at  an  additional  rent  of  2001.  a-year. 
But  I  think,  as  reference  has  been  made  to  the  red  ink  in  the  agreement,  it 
may  not  be  an  inapt  illustration  to  discount  2001.  a-year  by  the  times  at  which 
the  several  portions  would  have  to  be  paid,  to  discount  the  1,400Z.  by  the 
periods  at  which  the  several  sums  of  200Z.  a-year  would  be  payable,  and  to 
see  what,  between  solvent  persons,  would  be  the  present  value  of  the  house; 
and  if  we  were  allowed  to  enter  into  such  a  discussion,  I  think  it  would  be 
found  that  the  rent  would  come  to  something  rather  more  than  1,100Z.  which 
Mr.  Lucas  is  called  on  to  return;  but  I  disclaim  founding  an  argument  upon 
such  a  calculation  as  that.  If  we  were  to  have  an  inquiry  as  to  what  people 
contemplate  entering  into  every  time  a  draft  is  settled,  we  should  be  involved 
in  interminable  contradiction;  and  professional  men,  who  have  to  prepare 
drafts,  would  be  put  into  a  most  awkward  position,  and  would  have  to  refer, 
not  only  to  the  drafts  themselves,  but  perhaps  to  make  full  commentaries  on 
what  passed  in  parol  when  every  alternative  was  introduced.  I  only  refer  to 
it  for  the  purpose  of  taking  off  the  edge  of  an  observation  made  by  Mr.  Bovill, 
to  the  effect  that  this  was  a  hardship;  but,  as  at  present  advised,  I  do  not 
see  that  it  was  a  hardship  at  all.  In  the  present  state  of  things,  assuming 
that  Mrs.  Crompton  and  Mr.  Bideout  are  identical,  what  is  the  evidence  that 
there  is  an  identity  of  interest  in  these  parties  at  all?  What  is  the  evidence 
to  shew  that  Mrs.  Crompton  holds  the  lease  of  the  house,  such  as  it  is,  at 
the  bidding  of  Mr.  Bideout  as  his  trustee,  and  that  he  has  any  control  over 
that  lease  ?  Having  carefully  attended  to  the  letters  as  referred  to  on  the 
part  of  the  defendant,  and  having  read  the  case,  I  cannot  find  anything 
beyond  the  fact  that  she  was  nearly  related  to  him  that  should  induce  us  to 
arrive  at  that  conclusion.  Upon  the  whole  it  would  seem  that  Mr.  Rideout 
has  paid  1,1001.  which  he  wants  to  get  back  if  he  has  not  had  the  benefit  of 
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the  agreement  that  was  entered  into  in  1861.  He  has  not  had  that  benefit, 
and  he  cannot  daim  that  benefit  to  himself  under  the  lease  to  Mrs.  Crompton. 
Therefore  the  money  which  he  has  paid,  and  for  which  the  oonaideratXHi  has 
failed,  ought  to  be  returned,  and  the  judgment  ou^t  to  be  reversed. 

The  rest  of  the  learned  Judges  concurred. 


Companies  Act,  1862 — Orders  of  Uth  November,  1862  (r.  2)  Windmg-*p 
—Petition — Advertisements. 

Company. — Where  it  appeared  that  the  advertisements  required  by  the 
Orders  of  the  llth  November,  1862  (r.  2),  were  duly  published  on  the  mommg 
and  evening  of  the  29th  June,  1866,  but  the  petition  referred  to  by  ihem  was 
aciudUy  presented  to  the  court  between  the  times  of  the  two  publications,  it  was 
nevertheless — Held,  that  the  petition  was  properly  presented,  and  a  winding-up 
order  was  made  upon  it  accordingly. 

This  was  a  creditor's  petition,  and  it  prayed  for  an  oxder  to  wind-up  the 

above-named  company. 

The  facts  of  the  case  were  very  shortly  these : — 

By  the  General  Orders  of  the  llth  November,  1862,  regulating  the  mode  of 
proceeding  under  the  Companies  Act,  1862  (r.  2),  it  was  orderm  that  every 
petition  for  the  winding-up  of  a  company  should  be  advertised  seven  clear  days 
before  the  hearing,  once  in  the  London  Oaeette,  and  once  at  least  in  two  London 
daily  morning  newspapers,  and  that  the  advertisements  should  state  the  day  on 
which  the  petition  was  presented ;  and  the  name  and  address  of  the  petitioner, 
and  of  his  solicitor  or  London  agent  (if  any). 

By  the  Cork  and  Youghal,  and  Great  Southern  and  Western  Bailway 
Companies  Act,  1866  (with  which  was  incorporated  the  Companies  Act,  1862), 
this  court  was  empowered,  on  the  petition  of  any  creditor  of,  or  proprietor  ot 
shares  in,  the  company  to  make  an  order  for  the  winding  of  it  up.  That  special 
Act  received  the  Royal  assent  about  four  o'clock  p.m.  on  Thursday,  the  28th  June 
last.  On  the  morning  of  Friday,  the  29th  Jime,  advertisements  appeared  in 
two  of  the  London  morning  newspapers  that  a  petition  had  on  that  day  been 
presented  praying  for  an  order  to  wind-up  the  company,  and  Uie  like  advertise- 
ments appeared  in  the  London  Gazette  of  that  evening.  The  evidence  in  the 
ease  showed  that  the  petition  referred  to  in  the  advertisement  was  not  presented 
till  eleven  o'clock  on  the  29th  June ;  that  was  to  say,  after  the  publication  of  the 
morning  advertisements  stating  that  it  had  been  presented  to  the  court.  The 
question  was,  whether  all  the  advertisements  ought  not  to  have  been  published 
before  the  petition  had  been  actually  presented? 

Selwyn,  Q.C.  and  Graham  Hastings  appeared  for  the  petitioner,  sad 
contended  that,  as  the  petition  was  presented  on  the  same  day  as  that  on  which 
all  the  advertisements  appeared ;  and  as  the  court  knew  no  iraotion  of  a  day* 
the  rule  of  the  court,  as  to  advertisements,  had  been  sufficiently  observed. 

Roxburgh  appeared  for  some  creditors  of  the  company. 
BaggaUay,  Q.C,  and  Surrage,  for  the  company. 


Judgment  of  the  Exchequer  reversed. 


Lord  Bohilly,  M.B.,  July  7,  1866. 
Be  CORK  AND  YOUGHAL  RAILWAY  COMPANY. 


14  L.  T.  760. 
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/.  N.  HigginB  appeared  for  the  offioial  liquidator  of  the  company  (who  had 
been  appointed  under  a  former  order),  and  contended  that,  aB  the  general  order 
required  the  advertlBements  to  state  when  the  petition  was  presented,  it  had 
not  been  complied  with  in  thie  instance.  Moreover,  the  company  was  insolTent, 
and  therefore  security  ought  to  be  given  for  the  costs  of  i^ese  proceedings. 

LoBD  BoiQLLY. — I  om  of  opuuon  that  in  this  case  the  usual  winding-up  order 
must  be  made.  All  that  the  terms  of  the  general  order  require  is,  that  the  day 
on  which  the  petition  is  actually  presented  should  be  stated.  The  mere  fact  that 
the  petition  was  presented  a  few  hours  after  the  publication  of  the  advertisement 
cannot  possibly  make  it  invalid.  As  to  the  finding  security  for  the  costs,  that  is 
an  objection  to  the  petition  which,  in  the  existing  state  of  things,  cannot  now 
be  taken.  It  requires  notice  to  be  given  of  its  going  to  be  taken.  The 
winding-up  order  must  therefore  be  made  as  prayed  by  the  petition;  and  the 
costs  of  the  parties  who  have  appeared  upon  it  must  be  paid  out  of  the  estate. 


Lord  Bomilly,  M.R.,  July  21,  1866. 

Re  THE  COMPANIES  ACT,  1862. 

Re  THE  GENERAL  INTERNATIONAL  AGENCY  COMPANY  (LIMITED). 
Ex  parte  ABEL  CHAPMAN. 

14  L.  T.  762. 

Company — Winding-up — Direoior — Contributory . 

Company. — A.  C.  was  one  of  the  oTiginal  diTeciora  of  a  company,  and  as  such 
had  signed  the  memorandum  and  articles  of  association.  The  articles  provided 
thai  the  qualification  for  a  director  should  be  the  holding  of  twenty-five  shares 
in  the  company.  A.  C.  applied  for  the  requisite  number  of  shares,  and  paid  the 
deposit  on  them,  hut  before  any  allotment  of  the  shares  sent  in  his  resignation  as 
a  director,  and  was  repaid  his  deposit.  In  settling  the  list  of  contributories  to 
the  oompany  the  chief  clerk  inserted  A.  C.'t  name: — ^Held,  that  A.  C.  was  not  a 
contributory  to  the  company's  liabilities,  and  that  his  name  must  be  struck  off 
the  list  of  contributories  accordingly. 

In  this  matter  an  application  was  made  by  Mr.  Abel  Chapman  for  an  order 
directing  his  name  to  be  struck  oflf  the  list  of  contributorieB  of  the  company, 
which  was  in  the  course  of  winding-up.  Mr.  Chapman  had  been  put  on  the 
list  in  respect  of  twenty-five  shares — a  director's  qualifioation.  It  appeared 
that  Mr.  Chapman  was  one  of  the  original  directors  of  the  company,  and  had 
signed  the  memorandum  and  articles  of  association.  The  articles  of  association 
provided  that  a  director's  qualification  should  be  twenty-five  shares.  Before 
any  allotment  of  shares  was  made  Mr.  Chapman  sent  in  his  resignation  as  a 
member  of  the  board  of  directors,  which  was  accepted ;  and  the  deposit  which 
he  had  paid  upon  the  twenty-five  shares,  which  he  had  previously  applied  for, 
was  returned  to  him.  Mr.  Chapman  had  nothing  more  to  do  with  the  company. 
Notwithstanding  these  circumstances  the  chief  clerk  had  put  Mr.  Chapman's 
name  upon  the  list  of  contributories. 

E .  Charles  appeared  for  Mr.  Chapman,  and  contended  that  his  name  ought 
to  be  struck  off  the  list. 

Southgate,  Q.C.  and  Brookshank  appeared  for  the  official  liquidator,  and 
opposed  the  application  cm  the  ground  that  a  director  who  held  himself  out  to  the 
public  as  possessing  the  necessary  qualification  ought  to  be  bound,  just  as  though 
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the  shares  constituting  such  qualification  had  been  duly  allotted  to  him.  The; 
further  relied  on  the  circumstance  that  Mr.  Chapman  had  never  actually 
withdrawn  his  application  iot  shares. 

Lord  Komilly. — I  am  of  opinion  that  Mr.  Chapman  cannot  be  fixed  as  a 
contributory  in  respect  of  these  twenty-five  shares.  I  must  follow  the  Lords 
Justices'  decision  in  the  Marquis  of  Abercom's  case.  I  may  observe  that  that 
case  has  been  compromised  by  the  marquis  paying  the  sum  of  10,0001.,  and  bo 
the  appeal  in  it  has  not  reached  the  House  of  Lords.  That  case  decided  that 
the  appointment  of  a  party  as  a  director  of  a  company  does  not  amoimt  to  an 
agreement  by  him  to  take  the  shares  constituting  the  qualification.  This 
application  must  therefore  be  granted,  and  the  name  of  Mr,  Abel  Chapman 
struck  oS  the  list  of  contributories  accordingly. 


Stuart,  V.C,  July  5.  1866. 

aRIFFITHS  V.  THE  CRYSTAL  PALACE  AND  SOUTH  LONDON 
JUNCTION  RAILWAY  COMPANY. 

U  L.  T.  768;  12  Jur.  N.S.  560. 

Practice — Possesaion  of  land  by  railway  company — Purchase-money — Order 
for  payment  into  court  before  answer — Lands  Chiuaes  Consolidation  Act,  1845. 

Compulsory  Purchase. — Where  a  railway  company  contracted  for  tks 
purchase  of  land,  and  pending  the  negotiation  entered  into  possession,  but 
subsequently  delayed  to  complete: — The  Court,  on  motion,  in  a  bill  for  specific 
performance,  ordered  the  purchase-money  to  be  paid  into  court  before  answer. 

This  was  a  motion  for  an  order  to  compel  the  defendants,  the  Crystal  Palace 
Railway  Company,  to  pay  into  court  within  fourteen  days  after  service  thereof 
the  purchase-money  of  certain  lands  belonging  to  the  plaintiff,  together  with 
interest  and  costs. 

The  facts  as  stated  by  the  bill  were  these : — 

In  July,  1863,  the  defendants  being  desirous  of  taking  the  property  in 
question  for  the  purposes  of  their  railway,  served  the  plaintiff  with  a  notice  to 
treat  for  the  same.  On  the  10th  December,  1863,  the  defendants,  after  having 
executed  a  bond  and  otherwise  complied  with  the  provisions  of  the  Lands  Clauses 
Consolidation  Act,  1845,  took  possession  of  the  property  and  constructed  part  ot 
their  line  thereon. 

After  a  long  negotiation  as  to  the  sum  to  be  paid  for  the  property,  and  upon 
which  point  the  parties  were  unable  to  agree,  the  plaintiff,  on  23rd  December, 
1865,  sent  in  his  claim  for  compensation  to  the  defendants.  The  amount  of  the 
purchase-money  was  eventually  decided  at  an  inquisition  held  by  the  sheriff  of 
Surrey  on  the  6th  February,  1866,  and  the  defendants  were  then  ordered,  in 
accordance  with  the  provisionB  of  the  Lands  Clauses  Act,  1845,  to  pay  to  the 
plaintiff  the  sum  of  1,500/.  The  costs  of  the  inquisition  were  subsequently  taxed 
at  the  sum  of  224L  Ss. 

The  defendants,  however,  still  delayed  to  complete  the  contract,  and  the 
plaintiff  on  the  2nd  July,  1866,  filed  the  present  bill,  praying  {inter  alia)  that  the 
defendants  might  he  decreed  to  pay  into  court  the  purchase-money  of  1,500/.  with 
interest  at  5  per  cent,  from  the  date  of  their  entering  into  possession,  and  also  the 
said  sum  of  224/.  5^.,  and  for  an  injimction  to  restrain  the  defendants  from 
continuing  in  possession  of  the  property  until  the  purchase-money  had  been  paid. 

The  defendants  had  not  put  in  any  answer. 
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Bacon,  Q.C.,  and  Edmund  James  appeared  in  support  of  the  motian. 

Kekewich,  for  the  company,  said  that  the  bill  was  filed  only  three  days  ago, 
on  the  2nd  July;  that  leave  to  make  the  motion  was  obtained  on  tiie  Snl,  and 
that  the  plaintiff's  affidavit  was  not  delivered  until  late  on  the  4th.  He  tiierefore 
asked  that  the  motion  might  stand  over  for  a  week. 

The  Vice  Chancellor,  in  accordance  with  the  notice  of  motion,  ordered  the 
defendants  to  pay  into  court  within  fourteen  days  after  the  service  of  the  order 
the  purchase-money  and  interest,  and  also  the  sum  of  2241.  5a.,  the  costs  of  the 
inquisition. 


Wood,  V.C.  July  14,  16,  1866. 

Be  THE  COMPANIES  ACT,  1862,  AND  re  THE  ORIENTAL  COMMERCIAL 

BANK  (LIMITED). 

14  L,  T.  755. 

Joint-stock  company — Winding-up — Compulsorily  or  voluntarily  under 
supervision  of  the  court. 

Company. — The  wishes  of  the  majority  of  the  creditors  as  to  whether  a 
company  shall  be  wound-up  voluntarily  or  compulsorily  are  to  be  first  con- 
tidered,  and  where  these  are  properly  expressed  by  public  meeting  or  otherwise, 
effect  wUl  be  given  to  them. 

Where  therefore  a  majority  of  the  creditors  of  a  company  desired  that  the 
affairs  of  such  company  should  be  wound-up  compulsorily  under  the  supervision 
of  the  court,  although  the  directors  and  a  considerable  number  of  the  share- 
holders were  opposed  to  it,  the  Court  made  the  order  on  a  petitioning  creditor's 
appUcaiion  to  wind-up  the  affairs  compulsorUy. 

This  was  the  petition  of  certain  of  the  directors  of  this  banking  company, 
praying  that  the  affairs  of  the  company  might  be  wound-up  under  the  Act 
compulsorily,  "  or  in  such  other  manner  as  the  court  might  direct." 

It  appeared  that  the  bank  was  incorporated  in  December,  1864,  as  a  limited 
liability  company  with  a  capital  of  S.OOO.OOOL,  and  the  object  was  to  take  over 
the  business  of  a  company  called  the  Oriental  Commercial  Company  (Limited), 
and  the  National  Financial  Company  (Limited),  for  the  purpose  of  carrying  on 
mercantile,  exchange,  banking,  and  agency  business  of  all  kinds.  The  number 
of  shares  which  had  been  issued  was  43,000  and  upwards,  upon  which  41.  per 
share  had  been  paid  or  credited  in  respect  of  22,758;  51.  per  share  credited  upon 
12,319  shares,  and  11.  per  share  on  8,125. 

In  March,  1865,  25,000  additional  shares  had  been  created  for  the  purpose 
of  purchasing  the  business  of  another  company  called  "  The  Financial  Corpora- 
tion Company  (Limited)."  These  additional  shares  were  to  be  allotted  to  the 
Corporation  Company  on  which  61*.  (credited  as  51.  per  share)  was  to  be  made 
up  by  the  Corporation,  the  bank  advancing  67,0001.  to  "  protect  its  Hquidation." 

Considerable  confusion  seemed  to  exist  as  to  the  exact  nature  of  this 
transaction,  and  a  bill  in  this  court  was  shortly  afterwards  filed  to  set  it  aside 
altogether.  On  the  18th  May  last,  the  bank  stopped  payment,  and  on  the 
28th  of  that  month  an  order  was  made  on  a  petition  for  win^ng-up  the  affairs  of 
the  Financial  Corporation. 

The  present  petition  was  filed  on  the  5th  July  inst. 

It  should  be  mentioned  that  a  prior  petition  had  been  presented  by  an 
individual  creditor  who  was  subsequently  bought  off  and  the  petition  withdrawn , 
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On  the  12th  July  an  eztraordinsiy  general  meeting  was  held,  at  which 

shareholders  representing  29,176  shares  out  of  56,398  were  present,  and  resolu- 
tions were  passed  to  wind-up  the  affairs  under  supervision.  An  affidavit  oi  the 
manager  of  the  bank  had  been  filed  stating  that  eighteen  creditors  of  the  bank 
whose  debts  amounted  to  236,0001.  concurred  in  this  view. 

Rolt,  Q.C.,  and  Little,  in  support  of  the  petition. 

lAndley,  who  appeared  in  support  of  a  petiition  by  the  chairman  of  the 
company,  and  representing  23  shareholders,  took  the  same  view. 

Dickimon,  for  creditors  amounting  to  228,668L,  being  holders  of  22,614 
shares,  also  took  the  same  view. 

W.  M.  James,  Q.C.,  and  Karslake  appeared  on  a  petition  of  the  Alliance 
Bank,  who  were  creditors  of  the  Oriental  Commercial  Company  to  the  amount 
of  9,200L,  and  opposed  the  winding-up,  desiring  an  order  to  wind-up  the  aSaire 
compulsorily. 

Eddia,  T.  A.  Roberts,  and  Roxburgh,  for  parties  creditors  and  shareholderB, 
supported  the  application  for  a  oompukory  winding-up. 

Rolt  in  reply. — The  course  to  be  pursued  was  that  which  should  be  the 
best  for  ithe  general  interest  of  all  the  shareholders,  and  not  in  compliance  n-ith 
the  wishes  of  certain  creditors.  They  had  no  rights  independently  of  the 
general  body  of  the  proprietary. 

The  YiOE  Changellob,  after  stating  the  question  raised  and  >the  parties 
who  respectively  required  a  voluntary  or  oompiuBory  winding-up,  said  he  could 
only  repeat  what  be  bad  often  before  said,  that  the  spirit  of  the  Act  of  Pariia- 

ment  under  which  these  orders  were  made  was  to  enable  the  coiu-t  to  deal  with 
every  party  interested,  as  formerly  was  the  case  where  a  bill  had  been  filed  to 
wind-up  an  ordinary  partnership.  The  149th  section  of  the  Act  was  explicit, 
and  governed  the  practice  in  all  these  cases.  Here  a  considerable  number  of 
creditors  appeared  to  be  desirous  that  the  affairs  should  be  wound-up  voluntarily. 
The  cases  before  the  Master  of  the  Rolls  showed  that  that  branch  of  the  court 
also  considered  that  the  scheme  of  the  Act  was  to  give  all  persons  interested  in 
the  assets  of  a  company  the  first  right  to  be  heard  as  to  the  mode  in  which  the 
property,  which  was  in  truth  theirs,  should  be  disposed  of.  The  rule  in 
bankruptcy  was  the  same.  Where  the  wishes  of  the  majority  of  the  contri- 
butories  were  in  favour  of  a  voluntary  winding-up,  those  wishes  should  be 
acceded  to.  This  was  laid  down  in  the  case  of  the  Imperial  MeTcantile  Credit 
Association,  before  him  on  the  25th  June.  In  the  present  case,  if  it  had  been 
clear  that  a  large  majority  of  the  creditors  had  been  opposed  to  the  petition 
of  the  Alliance  Bank,  he  should  have  given  weight  to  those  wishes.  But  the 
wishes  of  the  opposing  creditors  had  not  been  expressed  in  a  satiafactor? 
manner.  It  had  been  suggested  that  further  time  should  be  given,  but  it 
had  been  already  two  months  before  the  contributories.  They  had  not  before 
expressed  any  wishes  upon  the  subject.  Without  calling  any  meeting,  they 
now  at  the  last  moment  did  so.  The  court,  doubtless,  had  the  power  to  order 
a  fiu^her  meeting  to  be  held,  but  there  were  three  grounds  why  he  thought  be 
ought  not  to  adopt  that  course :  first,  it  was  high  time  that  the  affairs  of  the 
company  should  be  put  in  a  train  to  be  wound-up.  Secondly,  the  crediton 
who  opposed  the  compulsory  winding-up  were  only  eighteen  in  number.  They, 
however,  were  said  to  represent  236,0001.  But  on  the  other  hand  there  was 
a  numerous  body  of  the  creditors,  including  one,  the  Alliance  Bank,  a  creditor 
for  9,0001.  and  upwards,  who  were  desirous  of  a  compulsory  winding-up. 
Thirdly,  the  circumstances  were  singular,  to  say  the  least  of  them,  under 
which  the  bank,  within  three  months  of  its  commencement,  had  bought  over 
the  business  of  a  company  which  itself  had  within  the  year  become  insolvent. 
Although  he  did  not  impute  fraud,  still  the  payment  over  of  so  lai^  a  snm 
as  67,0001.  of  the  company's  money  was  startling.   It  might  admit  of  &n 
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explanation,  but  it  required  a  thorough  investigation,  and  itfais  oould  only  be 
had  under  a  oompulsory  winding-up.  An  order  would  be  made  on  the  several 
petitions  for  the  winding-up  in  the  usual  form.  The  present  liquidator, 
Mr.  Cannan,  could  act  as  an  interim  liquidator.  The  Vice  Chancellor  then 
gave  some  special  directions  as  to  the  costs ;  only  two  counsel  were  to  be  allowed 
for  the  Alliance  Bank,  one  set  of  costs  for  the  creditors  and  another  for  the 
shareholders. 


County  Court  juriadiction — New  trial — Practice — 21  A  22  Vict.  c.  96,  «.  10 — 
20     21  Viet.  c.  77,  $$.  55—59. 

Will. — Where  a  case  has  been  transferred  to  the  County  Court  under  the 
provisions  of  the  Act,  the  Court  of  Probate  ceases  to  have  seisin  of  it,  and  its 
jurisdiction  in  respect  of  such  cause  extends  only  to  the  hearing  of  appeals  from 
the  decision  of  the  County  Court  judge  on  points  of  law,  or  upon  the  admission 


The  plaintiff,  Arthur  Zealey,  propounded  the  will,  dated  2nth  September, 
1865,  of  James  Verzard,  who  died  on  the  80th  October,  1865.  as  the  sole 

executor. 

The  defendant,  the  next-of-kin  and  heir-at-law,  pleaded  undue  execution, 
incapacity,  that  the  testator  did  not  know  and  approve  of  the  contents,  and 
undue  influence. 

An  affidavit  was  filed  by  the  plaintifi  that  the  personal  estate  of  the  deceased 
was  under  2001.  in  value,  and  that  at  the  time  of  his  death  he  was  not  seised 
of  or  entitled  beneficially  to  any  real  estate  of  the  value  of  SOOI.,  and  that  he 
had  his  fixed  place  of  abode  in  one  of  the  districts  specified  in  schedule  A.  to 
the  Court  of  Probate  Act,  1857. 

The  case  was  thereupon  transferred  to  the  County  Court  of  that  district, 
and  was  tried  at  Bridport  by  the  County  Court  judge  before  a  jiu-y,  who  found 
that  the  will  had  been  procured  by  the  undue  influence  of  the  plaintiff. 

On  the  29th  May  a  rule  nisi  was  granted,  on  the  motion  of  Dr.  Spinks,  for  a 
new  trial,  on  the  ground  that  the  verdict  was  against  the  weight  of  evidence. 

Searle,  for  the  defendants,  showed  cause  against  the  rule,  and  contended 
thait  the  Court  of  Probate  had  no  jurisdiction  in  any  case  transferred  under  the 
Act  to  the  County  Court,  unless  the  case  was  brought  before  it  by  way  of 
appeal  from  the  decision  of  the  County  Court  judge  upon  a  point  of  law.  He 
referred  to  20  &  21  Vict.  c.  77,  ss.  55,  59;  21  A  22  Vict.  c.  95,  s.  10;  and  the 
County  Court  Eules  and  Orders,  4th  February,  1858. 

Dt.  Spinks,  in  support  of  the  rule,  argued  that  the  coiurt  had  a  general 
authority  to  see  that  probate  was  not  granted  improperly,  and  to  order  matters 
of  fact  to  be  reinvestigated  if  it  thought  it  desirable.  Hitherto  the  same 
practice  had  been  followed  in  cases  tried  in  County  Courts,  as  in  issues  directed 
to  common  law  courts ; 

Thompson  v.  Crowder,  2  Sw.  &  Tr.  501. 

Sib  J.  P.  Wilde. — The  question  hardly  admits  of  argument.  It  seems  to 
have  been  taken  for  granted  in  some  previous  oases  that  the  court  has  the  same 


probate. 


June  12,  1866. 


ZBALEY  V.  VERZARD  AND  BRIDLE. 
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power  in  cases  tried  in  the  County  Courts  aa  in  cases  in  which  issues  are  sent 
to  be  tried  in  the  Superior  Courts  of  common  law,  but  now  that  attention  has 
been  called  to  the  statute  it  is  plain  that  it  has  not.  The  meaning  of  tite 
statute  is  very  dear.  If  the  ciroumstanoes  are  such  as  to  bring  the  case  within 
the  jurisdiction  of  the  Count;  Court,  it  is  sent  to  the  County  Court;  that  court 
has  seisin  of  the  case,  and  is  empowered  to  make  a  decree  and  to  send  such 
decree  to  the  district  registrar,  who  will  fix  the  seal  of  the  court  to  the 
document.  It  is  said  that  in  that  state  of  things  this  court  has  a  power  of 
reviewing  the  investigation  of  facts  which  has  taken  place  in  the  County  Court, 
and  of  ascertaining  whether  the  verdict  was  against  the  weight  of  evidence. 
It  would  be  a  sufficient  answer  to  say  that  the  case  is  within  the  jurisdiction 
of  the  County  Cotirt  for  all  purposes,  but  section  58  is  still  stronger  in  the  same 
direction,  and  removes  all  tfeubt,  because  it  enacts,  that  "  any  party  who  shall 
be  dissatisfied  with  the  determination  of  the  Judge  of  the  County  Court  in 
point  of  law,  or  upon  the  admission  or  rejection  of  any  evidence  in  any  matter 
or  cause  xmder  this  Act,  may  appeal  from  the  same  to  the  Court  of  Probate 
in  such  manner,  and  subject  to  such  regulations  as  may  be  provided  by  the 
rules  and  orders  to  be  made  under  this  Act,  and  the  decision  of  the  Court  of 
Probate  on  such  appeal  shall  be  final  — a  provision  which  would  be  unnecessary 
if  itbis  court  had  still  seisin  of  the  cause,  and  a  new  trial  could  be  granted, 
as  in  the  case  of  an  issue  directed  to  a  superior  court.  The  rule  must,  there- 
fore, be  discharged;  but,  as  there  haa  hitherto  been  some  confusion  in  the 
practice,  there  will  be  no  order  as  to  costs. 


Lords  Justices.  Jan.  26,  27,  29,  80,  Feb.  20.  21,  May  20,  1866. 
BURKE  V.  BOGERSON. 

14  L.  T.  780;  12  Jur.  N.S.  635:  varying,  13  L.  T.  415  (M.R.) 

Sureiyahip — Vesfel — Cargo — Muniiiont  of  war — BeUigerent  risk — Cwceal- 
menf  of — Discharge  of  surely — Evidence — Pleadirtgs — Correspondence  not  in 

issue. 

Principal  and  Surety. — The  defendant  R.  agreed  to  sell  two  steamships  io 
ihe  A.  D.  Steam  Navigation  Company,  of  which  the  plaintiffs  were  two  of  the 
directors,  and  it  was  agreed  that  the  purchase -money  should  he  paid  partly  in 
shares  and  partly  in  bills  of  exchange  accepted  by  the  company,  and  ihat  ike 
vessels  should  be  mortgaged  to  R.  to  secure  ihe  remainder  of  the  purchate- 
money.  The  plaintiffs  then  agreed  to  indorse  certain  of  ihe  bills,  and  in  consi- 
deration of  that  guarantee,  R.  agreed  that  they  should  be  owners  of  iwo-t)urd$ 
of  the  property  mortgaged.  The  vessels  were  never  formally  transferred  io  the 
company,  and  no  mortgage  was  ever  executed,  but  soon  after  the  agreement  B., 
acting  as  agent  of  his  own  firm,  and  assuming  to  act  as  agent  of  the  company, 
dispaiched  the  vessels  to  Constantinople ,  and  thence  dispatched  one  of  them  to 
Trebizond,  laden  with  munitions  of  war  for  the  Circassians,  who  were  then  at 
war  with  Russia: — Held,  thai,  as  ihe  dangerous  nature  of  the  cargo,  trkich 
exposed  ihe  vessel  to  extraordinary  risk,  was  concealed  from  the  company  by  R-, 
he  could  not  have  enforced  the  agreement  against  the  company^  and  (on  this 
ground  affirming  the  decree  of  the  Master  of  the  R0U9)  that  ihe  plaintiffs  teere 
entitled  to  be  relieved  from  their  Uability. 

Correspondence  between  R.  and  the  company's  manager  at  Constantino'^, 
which  tended  to  show  that  R.  had  dealt  with  the  veaseU  when  at  thai  port  as  his 
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ou-n  absolute  property,  and  had  contemplated  a  sale  there  of  one  or  both  of  them, 
w<u  admitted  a»  part  of  the  evidence,  although  neither  the  coneepondence  iteelf 
nor  R.'e  alleged  intention  to  sell  was  put  in  ieeue  by  the  pleadings. 

This  was  an  appeal  hy  the  defendant  Bogerson  from  a  decree  of  the  Master 
of  the  Bolls,  the  hearing  before  whom  is  reported  IS  L.  T.  B.  (n.s.)  115. 

From  that  report,  and  the  judgment  below  of  Turner,  L.J.,  the  circum- 
stances of  the  case  and  the  nature  of  the  contention  sufficiently  appear. 

Southgate,  Q.C.  and  Locock  Webb,  for  the  plainti£Fs,  supported  the  decree. 

Selwyn,  Q.C.  and  Marten  argued  the  case  on  behalf  of  the  appellant. 

Fooka,  jun.,  for  the  defendants,  the  Anglo-Banubian  Steam  Navigation 
Company,  and  for  the  defendant  Couchman,  took  no  part  in  the  ai^^ument. 

Souihgate,  Q.C,  replied. 

Judgment  was  reserved  until  the  29th  May,  when 

Lord  Justice  Tdrner  said: — The  plaintifite  in  this  suit  are  two  of  the 
directors  of  the  Anglo-Banubian  Company,  a  limited  company,  which  was  formed 
in  the  year  1862  for  the  purposes,  amongst  others,  of  navigating  the  river  Danube 
by  steamships,  and  of  working  some  coal-fields  at  Dobra,  in  the  neighbourhood 
of  that  river.  The  nominal  capital  of  the  company  was  220,0001.  divided  into 
twenty-two  thousand  shares  of  lOL  each,  and  at  the  first  meeting  of  the  company 
it  was  resolved  that  there  should  be  five  directors  and  that  three  of  the  directors 
should  constitute  a  quorum  of  the  board.  The  company  had  before  the  28th 
Jlay,  1863,  two  steamers,  called  the  Papin  and  the  Bellot,  working  on  the 
Danube,  and  on  the  28th  May,  1863,  John  Bogerson,  a  shipowner,  carrying  on 
business  in  London  and  Newcastle  under  the  firm  of  J.  Bogerson  and  Co.,  made 
the  following  tender  to  the  company :  "  To  the  directors  of  the  Anglo- Danubian 
Steam  Navigation  Company, — We  hereby  offer  to  supply  you  with  the  three 
following  steamers  now  in  full  working  operation  on  the  river  Tyne,  viz., 
Chesapeake,  2,0001. ;  Louise  Crawshay,  5,5001. ;  Harry  Claeper,  7,5001.-16,0001. 
The  Chesapeake  to  be  allowed  to  take  on  our  account  a  quantity  of  goods  to  a 
port  in  the  Black  Sea  at  41.  per  ton  freight  on  weight. — John  Eogerson  and  Co."" 
At  the  same  time  and  in  connection  with  this  tender  John  Bogerson  made  an  offer 
to  lend  money  to  the  company  and  to  take  shares  in  it.  This  offer  was  as 
follows :  "  To  the  directors  of  the  Anglo-Danubian  Steam  Navigation  Company 
(Limited).  I  am  willing  and  hereby  offer  to  lend  your  company  the  sum  of 
11,0001.  at  6  per  cent,  interest  upon  the  company's  acceptances  for  that  sum  to 
be  drawn  for  in  such  proportionate  amounts  in  each  bill  as  I  may  require ;  one- 
half  the  amount  to  be  drawn  and  accepted  for  at  fotu-  months'  date,  and  the 
other  half  at  six  months.  The  company  to  be  entitled  to  require  renewed  bills 
at  four  and  six  months  respectively,  according  to  the  tenor  of  the  original  bills 
to  be  drawn  for  one-half  of  each  bill  as  it  arrives  at  maturity  upon  payment  in 
cash  of  the  other  half.  The  amount  due  upon  such  bills  to  be  further  secured  by 
a  mortgage  in  the  usual  form  on  the  ships  Harry  Clasper,  Louise  Crawshay,  and 
Chesapeake,  and  also  by  such  deed  of  mortgage  or  charge  upon  all  calls  upon 
shares  in  the  company  now  made,  and  due  and  owing,  or  to  be  hereafter  made, 
such  deed  to  be  prepared  by  my  solicitor  and  settled  by  counsel,  and  to  contain 
all  such  clauses,  agreements,  and  powers  for  my  protection  as  counsel  shall 
advise.  A  certified  list  of  shareholders,  amount  paid  on  shares,  and  calls  due 
to  be  forthwith  furnished  to  my  solicitor,  as  instructions  to  prepare  the  deed.  I 
am  willing  also  to  take  at  par  and  pay  in  cash  for  400  fully  paid-up  shares  in  the 
company,  on  the  conditions  hereinbefore  contained  being  complied  with.  AU 
legal  expenses  incurred  by  me  to  be  repaid  me  by  the  company  in  any  event." 
Upon  this  tender  and  offer  being  made,  the  directors  of  the  company,  at  a  meeting 
held  on  the  same  2dth  May,  resolved  to  accept  the  tender,  subject  to  the  approval 
of  the  boats,  and  to  accept  the  offer  subject  to  certain  conditions  and  qualifica- 
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tions;  but  no  final  arrangement  was  come  to  at  this  meeting.  Subsequently, 
and  on  the  1st  June,  1863,  Rogerson  made  a  further  tender  to  the  company  in 
these  terms: — "  To  the  directors  of  the  Anglo-Danubian  Steam  Navigation  and 
Colliery  Company  (Limited). — Gentlemen,  we  propose  to  sell  you  the  foUcwing 
steamboats  to  be  delivered  in  good  working  order  in  the  river  Tyne :  the  steam- 
boat Chesapeake  for2,000L  ;  ditto  Louise  Crawahay,  5,5001. ;  ditto  Harry  Clasper, 
7,500(. — 15,000/.  Payment  in  cash  on  delivery.  The  Chesapeake  to  take  out 
for  our  account  to  a  port  on  the  Black  Sea  at  4L  per  ton  freight  a  quantity  of 
goods.  The  Chesupcakc  and  Louise  Crawshay  to  be  paid  for  now.  The  Harry 
ClaspcT  to  be  paid,  2,000J.  on  account,  and  the  balance  on  receipt  of  your  order 
to  send  this  boat  out,  which  must  be  given  within  twelve  months.  The  Harry 
Clasper,  until  this  notice  is  given,  to  be  worked  by  us  for  our  sole  benefit,  and  to 
be  delivered  over  on  demand  in  good  working  condition."  The  ships  were  then 
surveyed  and  reported  on,  and  another  meeting  of  the  directors  of  the  company 
was  then  held  on  the  2nd  June,  1863,  at  which  the  following  resolutions  were 
passed:—"  The  board  having  taken  into  consideration  the  amount  in  arrear  for 
deposits  and  culls  upon  all  the  shares,  as  well  those  that  have  been  forfeited  ae 
those  that  have  not  been  forfeited,  and  having  also  considered  the  amoxmt  that 
yet  remains  to  be  called  up  upon  the  non-forfeited  shares,  are  of  opinion  that 
this  company  will  be  justified  in  purchasing  two  boats  and  accepting  a  loan  of 
5,500Z.  on  the  following  terms,  viz.,  to  purchase  (subject  to  inspection)  the  boat 
called  the  Lnuiae  Crau:shay  for  5,5001.,  and  the  Chesapeake  for  2,0001.,  making 
together  7,500?.,  to  be  paid  for  as  follows:  2,0001.  to  be  paid  by  Mr.  Rogerson 
on  his  taking  200  shares  in  the  company,  which  are  to  be  deemed  as  fully  paid  up 
shares,  and  by  the  company's  acceptances  for  1,000L  and  1,000L  and  750/.,  in  all 
2,750^,  payable  at  four  months  after  that  date,  and  also  the  company's  accept- 
ances for  1,OOOL,  and  l^OOOL  and  3341.  and  4161.,  making  in  all  2,7501.,  at  six 
months  after  date;  but  the  payment  of  all  such  acceptances  to  be  deemed 
satisfied,  if  the  board  shall  so  desire,  by  half  the  amount  of  such  acceptances 
being  paid  in  cash  when  due,  and  the  other  half  by  acceptances  of  the  compai^, 
payable  at  four  and  six  months,  as  the  case  may  be,  according  to  the  tenor  of 
the  original  acceptances.  The  due  payment  of  these  acceptances  to  be  collaterally 
secured  by  a  mort^'iigo  of  the  two  boats  above  mentioned,  with  power  of  sale  not 
to  be  exercisable  until  after  default,  and  after  fourteen  days'  written  notice  to 
the  company,  and  also  to  be  secured  by  a  mortgage  of  the  calls  already  made  and 
unpaid,  and  hereafter  to  be  made,  on  the  shareholders  whose  names  are  stated 
in  a  list  to  be  furnished  to  Mr.  Rogerson  or  his  solicitors,  with  liberty,  however, 
for  the  directors  to  apply  a  sum  not  exceeding  1,500L  out  of  such  arrears  or  calls 
towards  the  debts  and  liabilities  of  the  company.  Mr.  Rogerson  also  to  provide 
funds  as  and  when  required  to  the  extent  of  1,000Z.  for  the  purpose  of  dispatching 
nnd  working  the  two  boats  above  mentioned,  and  also  for  working  the  boats  called 
the  Papin  and  the  Bellot,  and  for  working  the  coal-fields  at  Dobra  under  arrange- 
ments to  be  made  to  the  mutual  satisfaction  of  Mr.  Rogerson  and  the  directorB. 
The  directors  defer  the  consideration  of  the  purchase  of  the  boat  called  the  Harry 
Clasper.  Mr.  Rogerson  having  expressed  his  approval  of  the  above,  it  was 
therefore  resolved  that  the  purchase  of  the  two  boats  called  the  Chesapeake  and 
the  Louise  Crawahay  be  carried  out,  and  the  payment  for  the  same  ^ected  in 
the  manner  and  upon  the  terms  above  mentioned,  but  subject  to  legal  approval." 
Then  they  read  the  letter  of  the  gentleman  who  inspected  the  ships,  who 
reported  in  favour  of  the  vessels,  and  then  it  was  further  resolved,  that  simul- 
taneously with  the  above  arrangements  being  carried  out  to  the  satisfaction  of 
the  legal  advisers  of  the  company,  and  of  Mr.  Rogerson,  the  latter  should  be 
empowered,  subject  to  the  limit  of  expense  after  mentioned,  to  get  ready  and 
insure  and  dispatch  to  the  Danube,  for  and  on  behalf  of  the  company,  the  two 
boats  called  the  Louise  Crawshay  and  the  Chesapeake,  and  also  to  provide  and 
send  out  by  these  boats  proper  materials  for  working  the  colliery,  and  that  be 
also  be  empowered  to  send  out  for  the  company  and  maintain  seven  men  fi* 
nrorking  the  collieries,  he  also,  for  the  company,  to  pay  their  wages.   It  wm 
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further  resolved  "  that  the  court  will  reimburse  Mr.  Kogerson  for  any  necessary 
expenses  that  he  may  incur  to  the  satisfaction  of  the  directors  for  the  above 
purposes  to  the  extent  of  l.OOOL,  Mr.  Kogerson  on  his  part  undertaking  to 
provide  the  necessary  funds  to  that  extent  as  and  when  required,  it  being  under- 
stood that  such  reimbursements  may  be  made,  if  the  directors  shall  so  desire, 
by  acceptances  of  the  company  to  be  given  from  time  to  time  according  to  the 
outlay  actually  made  aud  approved,  and  to  be  payable  respectively  at  four 
months  after  date."  It  was  further  resolved,  "that  Mr.  C.  Lankasky  be 
appointed  manager  of  the  boats  and  collieries,  and  of  the  traffic  and  business  of 
the  company,  at  the  weekly  salary  of  31.,  in  addition  to  his  reasonable  and 
necessary  travelling  expenses.  Mr.  Lankasky  to  act  in  accordance  with  written 
instructions  to  be  furnished  to  him  through  the  secretary  of  the  company." 

In  pursuance  of  these  arrangements,  200  shares  in  the  company  were,  on 
the  6th  June,  1863,  allotted  to  John  Bogerson,  and  he  paid  2,0001.  for  the  shares 
and  received  it  back  again  in  part  payment  of  the  purchase -money  for  the  ships. 
In  further  pursuance  of  these  arrangements,  seven  bills  of  exchange  drawn  by 
John  Rogerson  upon  the  company  for  sums  amounting  in  the  whole  to  7,500i, 
were  accepted  by  the  company,  three  of  these  bills  being  at  four  months  for  the 
sums  of  1,000Z.,  1,0001.,  and  750i.,  and  the  other  four  bills  being  at  six  months 
for  the  sums  of  l.OOOi.,  1,0001.,  4161.,  and  3341. ;  and  on  the  11th  June,  1863, 
all  these  bills  thus  accepted  were  handed  over  to  John  Bogerson.  On  the  same 
day  the  secretary  of  the  company,  at  the  request  of  John  Bc^ersoa,  addressed  to 
him  a  letter  which  was  in  these  terms :  *'  I  am  instructed  by  the  board  of  directors 
to  authorize  you  to  dispatch  the  two  steamers,  the  Chesapeake  and  the  Louise 
Crawahay,  to  the  Danube  immediately,  together  with  such  materials  as  you  may 
deem  requisite  to  work  the  boats  and  conduct  the  traffic  of  the  company  on  the 
river,  and  the  Theiss  and  Save.  I  am  further  directed  to  authorize  you  to  send 
out  such  a  number  of  miners,  and  such  quantities  of  tools  and  materials,  as  you 
may  deem  requisite  to  work  the  mines  of  the  company  at  Dobra."  In  the 
meantime  an  arrangement  had  been  come  to  between  the  plaintiffs,  and  John 
Bogerson  for  the  plaintiffs,  indorsing  the  bills  upon  terms  agreed  upon  between 
them.  These  terms  were  contained  in  two  letters  of  guarantee  bearing  date 
respectively  the  6th  June,  1863,  and  were  as  follows:  "  Gentlemen,^ — In  con- 
sideration of  your  agreeing  to  guarantee  the  payment  of  the  acceptances  of  the 
Anglo-Danubian  Steam  Navigation  Company  drawn  for  the  purpose  of  paying 
for  the  boats  to  the  extent  of  two-thirds  of  the  5,600Z." — that  is  the  difference 
between  the  7,500L  and  the  2,000!.  which  Rogerson  paid  to  Keams  and  received 
back  in  respect  of  the  ships — "  to  the  extent  of  two-thirds  of  the  6,500Z.,  that  is 
3,667Z.,  I  engage  that  you  shall  not  be  called  upon  to  pay  under  that  guarantee 
except  upon  the  following  date,  viz.,  twelve  months  from  the  dates  of  the  bills 
1,8381.  IDs.,  eighteen  months  from  the  dates  of  the  bills  1,8831.  IDs., 
you  agreeing  to  indorse  new  bills  to  take  up  those  first  drawn  until  they 
will  come  to  the  dates  named,  that  Is,  twelve  and  eighteen  months  respec- 
tively, at  which  date  you  become  owners  of  two-thirds  of  the  property  mortgaged 
to  Jno.  Bogerson  and  Co.  It  is  further  understood  that  you  will  accept  bills  to 
raise  the  funds  to  work  the  boats  and  colliery,  you  being  liable,  in  event  of  the 
company  not  paying,  to  the  extent  of  two-thirds  of  the  amount,  which  is  not  to 
exceed  1,0001."  The  other  letter  of  guarantee  of  the  same  date  was  signed  by 
Kogerson  and  Co. ,  Burke  and  Keams,  and  it  is  in  these  terms ;  it  is  addressed 
to  Mr.  Rogerson:  "  Sir, — ^We  agree  to  the  contents  of  your  letter  dated  5th 
June,  1863;  that  is,  we  guarantee  payment  of  the  acceptances  of  the  Anglo- 
Danubian  Steam  Navigation  Company  to  the  extent  of  3,667Z.,  in  event  of  the 
company  not  paying  them,  in  twelve  months,  say  for  1,833Z.  10«.,  at  eighteen 
months  for  1,833/.  10s.,  and  we  also  agree  to  keep  our  indorsement  on  bills  to 
keep  them  negotiable  until  they  mature.  We  also  agree  to  accept  bills  to  raise 
the  funds  to  work  the  boats  and  colliery,  and  to  be  liable  for  two-thirds  in  event 
of  the  company  not  paying  the  same  to  the  extent  of  1,0001.,  John  Bogerson 
and  Co.  being  responsible  for  the  remaining  one-third  to  l^e  bank."  The 
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oompany  also  afterwards  accepted  two  other  bills  drawn  upon  them  by  Bogereon 
for  the  sums  of  5002.  and  8001.  in  part  of  the  1,0001.  agreed  to  be  advanced  by  him. 

The  two  steamships,  the  Chesapeake  and  tibe  Loui$e  Craw$hay,  wen 
dispatched  by  John  Rogerson  and  Co.  from  Newcastle  and  proceeded  to 
Constantinople.  They  reached  that  place  at  the  following  times,  the  Chesapeake 
on  the  20th  August,  and  the  Louise  Crawakay  on  the  23rd  September,  1^. 
They  were  not  sent  on  to  the  Danube.  The  Chesapeake,  when  she  left  this 
country,  and  indeed  when  she  was  agreed  to  be  sold  to  the  company,  had  on 
board  a  considerable  quantity  of  munitions  of  war  for  the  use  of  the  Circassians 
in  the  war  in  which  they  were  then  engaged  with  Bussia,  and  after  her  arrival 
at  Constantinople  she  proceeded  with  this  cargo  to  the  neighbourhood  of 
Trebizond,  where  she  delivered  the  cargo,  and  then  returned  to  Constantinople, 
arriving  there  on  the  18th  September.  Her  crew  was  soon  afterwards  dischaiged 
by  Rogerson,  and  she  was  berthed  at  Constantinople.  The  crew  of  the  Loutee 
Crawshay  was  also  discharged  soon  after  her  arrival  at  Constantinople,  and  she 
was  also  berthed  there.  The  three  bills  for  1,0002.,  l.OOOi.,  and  750i.,  which 
were  drawn  payable  at  four  months,  became  due  on  the  8th  October,  1863. 
They  were  not  paid  by  the  company,  and  on  the  9th  and  12th  October,  1868, 
John  Rogerson  commenced  an  action  at  law  against  the  plaintifFs  upon  these 
bills.  The  plaintiffs  thereupon,  on  the  22nd  December,  1868,  filed  the  bill  m 
this  cause  against  John  Rc^erson,  William  Scott,  who  was  his  partner  in  the 
firm  of  J.  Rogerson  and  Co.,  and  John  William  Oouchman,  another  of  the 
directors  of  the  company  who  had  taken  part  in  the  resolutions  of  June,  1863, 
and  in  the  indorsement  of  the  bills  by  the  company,  and  also  against  the  Anglo- 
Danubian  Company,  setting  forth  in  detail  a  great  variety  of  circumstances 
connected  with  the  purchase  of  the  ships  by  the  company,  the  indorsement  of 
the  bills  by  the  plaintiffs,  the  guarantee  given  to  them  by  R^^erson  and  Co., 
the  dispatch  of  the  vessels  from  this  country,  their  being  berthed  at  Constanti- 
nople, and  their  having  been,  as  alleged,  subsequently  employed  by  B<^erson, 
and  therefore  praying  "  that  it  might  be  declared  that,  under  the  circumstances, 
the  plaintiffs  were  altogether  discharged  from  liability  on  the  bills  so  indorsed  as 
aforesaid,  and  that  the  defendants  John  Rogerson  and  William  Scott  are  severally 
bound  and  ought  to  indemnify  the  plaintiffs  against  the  actions  of  Messrs. 
Lambton  and  Co." — there  was  an  action  brought  by  Messrs.  Lambton  and  Co. 
upon  one  of  the  bills  which  had  been  indorsed,  and  which  the  plaintiffs  had  been 
compelled  to  pay — "  or  that  the  defendants  J.  Bogerson  and  W.  Scott  may  be 
decreed  specifically  to  perform  the  agreements  of  the  2nd  and  5th  June,  1868, 
the  plaintiffs  being  ready  and  willing,  and  thereby  offering  specifically  to  perioral 
such  agreements  on  their  part.  That  an  account  may  be  taken  under  the  direc- 
tions of  the  coiu^  of  all  moneys  received  by  J.  Bogerson  and  W.  Scott,  or  either 
of  them,  or  by  any  other  person  for  their  or  his  use,  and  of  all  moneys,  if  any, 
agreed  to  be  paid  to  John  Bogerson  and  William  Scott,  or  either  of  tiiem,  and 
not  yet  received  for  or  in  respect  of  the  conveyance  of  passengers  or  freight 
conveyed  by  or  otherwise  for  or  in  respect  of  the  use  or  employment  of  the 
steamers  the  Chesapeake  and  Louise  Crawshay  respectively,  since  the  2nd  Jtme, 
1863,  and  of  the  profits  realised  by  J.  Bogerson  and  W.  Scott,  or  either  of  them, 
for  the  adventure  or  speculation.  That  it  may  be  declared  that  what  upon 
taking  such  account  may  be  found  to  be  due  from  J.  Bogerson  and  W.  Scott 
respectively,  ought  to  be  applied,  so  far  as  may  be  necessary,  in  satisfaction  of 
the  sums  due  on  the  seven  several  bills  of  exchange;"  and  then  the  bill  prays 
for  an  injunction  to  restrain  the  actions  oommenoed  in  the  indorsement  of  the 
bills. 

The  bill,  which  is  most  loosely  and  inaptly  drawn,  rests,  as  I  understand 
it,  on  the  right  of  the  plaintiffs  to  be  relieved  from  their  liability  upon  the  bills 
on  several  grounds.  First,  that  the  agreement  by  the  company  for  the  purchase 
of  the  ships  was  made  upon  the  faith  of  representations  on  the  part  of  Rogerson 
which  were  not  well  founded,  and  of  promises  on  hia  part  which  were  not 
performed,  and  amcmgst  other  such  representations  and  promises,  it  alleges 
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that  he  promised  that  the  ships,  if  the  company  would  purchase  them,  should 
be  forthwith  vested  in  the  company,  and  he  would  procure  the  company  to  be 
duly  registered  as  the  owners  of  them,  and  the  ships  should  be  immediately 
dispatched  to  the  Danube,  which  the  bill  alleges  was  of  great  importance  to  tiie 

company,  with  a  view  to  their  securing  the  benefit  of  the  autumn  trade  on  the 
river  in  that  year;  but  that  in  fact  Bogerson  had  not  at  the  time  any  title  to  the 
ships,  and  that  the  ships  were  never  in  fact  sent  to  the  Danube ;  secondly,  that 
the  mortgagee  stipulated  for  by  the  agreement  of  the  company  to  be  made  to 
Rogerson,  were  not  in  fact  procured  by  him  to  be  made;  and,  thirdly,  that  the 
defendant  liogerson  was  not  entitled  under  the  agreement  for  the  purchase  by 
the  company  to  take  any  frieght  to  any  port  on  the  Black  Sea,  and  that  be  to(^ 
on  board  the  Chesapeake  the  munitions  of  wiu*  above  mentioned  with  full  know* 
ledge  of  the  purpose  for  which  they  were  intended,  and  thereby  exposed  that 
vessel  to  the  risk  of  being  seized  and  confiscated  by  the  Russians,  and  that  he 
wholly  concealed  from  the  plaintiffs  the  fact  of  the  vessel  being  laden  with  such 
munitions  of  war. 

The  defendant  Rogerson,  by  his  answer,  insists  in  effect  that  he  had  a  good 
title  to  the  ships,  and  that  the  ships  were  not  sent  to  the  Danube  in  consequence 
only  of  the  necessary  funds  for  that  purpose  not  having  been  supplied  by  the 
company  or  the  plaintiffs,  he  having  expended  the  1,0001.  agreed  to  be  advanced 
by  him ;  that  the  mortgages  were  not  taken  by  him  only  in  consequence  of  the 
agreement  on  the  part  of  the  company  to  furnish  the  list  of  the  calls  and  of  the 
shareholders  not  having  been  fulfilled  by  them ;  and  that  under  the  agreement 
with  the  company  he  was  entitled  to  carry  cargo,  although  consisting  of  the 
above-mentioned  munitions  of  war;  and  by  the  answer  he  wholly  denies  having 
made  any  such  false  or  fraudulent  representations  as  are  alleged  by  the  bill,  and 
he  alleges  that  the  sale  of  the  steamships  proceeded  throughout  upon  the  footing 
of  the  plaintiffs  being  personally  responsible  for  the  purchase -money. 

There  is  an  enormous  mass  of  evidence  in  the  cause,  consisting  in  part  of 
letters  and  other  documents,  and  in  part  of  affidavits  and  depositions.  Amongst 
the  letters  in  evidence  there  is  a  long  correspondence  between  the  defendant 
Rogerson  and  Mr.  Lankasky,  the  managing  agent  of  the  company  at  Constanti- 
nople, from  which  it  clearly  appears  that,  very  soon  after  the  steamships  had 
been  purchased  by  the  company,  the  defendant  Rogerson  contempUited  selling 
the  ships  when  they  arrived  at  Constantinople,  and  that  he  was  continually 
intending  to  do  so,  and  gave  express  directions  that  this  intention  on  his  part 
should  not  be  made  known  to  the  Anglo-Danubian  Company.  The  parol 
evidence,  consisting  of  the  affidavits  and  depositions,  is  painfully  confiicting 
and  contradictory,  and  if  it  were  necessary  to  decide  the  case  upon  that  evidence, 
I  should  feel  great  difficulty  in  arriving  at  a  conclusion  upon  it,  although,  upon 
the  whole,  I  think  that  the  evidence  on  the  part  of  the  plaintiffs  is  more  trust- 
worthy than  that  on  the  part  of  the  defendants.  In  the  progress  of  the  cause 
the  plaintiffs  paid  into  court  to  the  credit  of  the  cause  the  sum  of  3,333/. 
ISs.  4d.  as  the  price  of  an  interim  injunction  to  restrain  the  proceedings  in  the 
actions  brought  against  them,  and  at  the  time  of  the  hearing  of  the  cause  there 
was  in  court  the  sum  of  3,823L  148.  2d.  Bank  Three  per  Cent.  Annuities,  which 
had  arisen  from  the  money  so  paid  in.  The  steamships  were  also  sold  in  the 
progress  of  the  cause,  and  at  the  time  of  the  hearing  there  was  also  in  court  the 
sum  of  1,706/.  9s.  5d.  Bank  Three  per  Cent.  Annuities,  which  had  arisen  from 
the  proceeds  of  the  sale  of  the  steamships.  There  was  likewise  in  court  at  the 
time  of  the  hearing  of  the  cause  the  sum  of  550/.  15s.  Bank  Three  per  Cent 
.Annuities,  which  stood  in  trust  in  the  cause,  and  in  another  cause  of  the  Anglo- 
Dmubian  Sfeam  Navigation  and  Colliery  Company  (Limited)  v.  Bogerson,  and 
had  arisen  from  moneys  paid  in  by  the  company.  Upon  the  hearing  of  the  cause 
the  Master  of  the  Rolls  made  the  following  decree: — It  was  declared 
that  the  plaintiffs  were  not  liable  upon  the  bills  of  exchange  indorsed 
by  them  as  in  the  pleadings  mentioned,  or  any  of  such  bills ;  and 
generally  an  injunction  was  granted  to  restrain  the  defendants  from  suing 


Digitized  by 


3478 


BURKE   V.  ROGERSON. 


[1M63 


upon  those  bills,  and  the  plaintiffs  having,  pursuant  to  the  onier  we 
made  and  the  Master  of  the  Bolls  before  us,  paid  the  sum  of  8,3881.  ISs.  id. 
into  court,  and  that  being  invested,  and  there  being  in  court  in  the  whole 
this  Bum  of  5,5301.,  it  was  ordered  that  8,8281.  Bank  Three  per  Cent. 
Annuities,  part  of  the  5,5801.  Bank  Annuities,  and  any  interest  accrued  due 
upon  them,  be  transferred  and  paid  to  the  plaintiffs,  but  such  trazisfer  and 
payments  were  not  to  take  place  until  after  a  certain  time ;  that  is,  giving  back 
to  the  plaintiffs  the  sum  which  they  had  paid  in  as  the  price  of  the  injunction, 
the  court  being  of  opinion  that  the  injunction  was  proper,  and  the  injunction 
was  made  perpetual.  Then  it  was  declared  that  Rogerson  and  Scott  were  bound 
to  recoup  to  the  plaintiffs  the  sum  of  1,003L  148.  paid  by  them  on  the  4th 
January,  1864,  to  Messrs.  Lambton  and  Co. ;  that  is.  Burke  and  Keams  having 
been  made  liable  upon  one  of  the  bills  which  they  had  indorsed,  which  had  been 
handed  over  to  Lambton  and  Co.,  and  having  been  compelled  to  pay  that  amount, 
they  were  entitled  to  recover  that  amount  from  Bogerson  and  Co.  Then  there 
is  a  direction  to  tax  the  costs.  And  it  was  ordered  that  the  plaintiffs  Burke  and 
Kearns  do  pay  to  the  Anglo-Danubian  Steam  Navigation  and  Colliery  Company 
and  John  William  Couchman,  their  costs  and  add  those  costs  to  their  own,  and 
then  it  was  ordered  that  Rogerson  and  Scott  should  pay  to  the  plaintiffs  the 
balance  of  the  sum  of  1,0032.  148.  and  interest,  and  of  the  taxed  costs  of  the 
plaintiffs  in  this  suit,  and  Rogerson  having  paid  into  court  to  the  credit  of  Burke 
V.  Rogerson  the  sum  of  1,5371.  19«.  2d.  appearing  to  have  been  the  proceeds  of 
the  sale  of  the  steamers,  it  was  ordered  that  1,7061.  98.  5d.  Bank  Three  per  Gent. 
Annuities,  being  the  residue  of  the  d,530Z.  38.  Id.  like  annuities  which  had  arisen 
from  the  sale  of  the  ships,  be  sold  ;  the  residue  of  the  Bank  Annuities  which  were 
in  court  was  ordered  to  be  sold,  and  it  was  ordered  that  out  of  the  money  to 
arise  by  such  sale,  and  any  interest  to  accrue  on  the  sum  of  1.706?.  9s.  5d.,  the 
1,0001.  and  interest  should  be  paid,  and  out  of  the  residue  of  those  moneys  the 
costs  were  to  be  paid ;  it  provided  for  the  payment  of  the  costs,  that  is,  applying 
the  proceeds  of  the  sale  of  the  ships  to  the  payment  of  the  amount  which  had 
been  paid  upon  the  bills,  and  also  payment  of  the  costs,  and  it  was  ordered  that 
the  ultimate  residue  should  be  paid  to  the  defendant  John  Rogerson,  and  there  is 
a  special  direction  given  as  to  what  is  to  be  done  if  that  money  is  not  sufficient 
to  p!iy  the  l,OOHl.  14a.  and  interest  and  the  costs  in  full.  That  is  the  substance 
of  the  Master  of  the  Rolls'  decree. 

The  appeal  before  us  is  by  the  defendant  Rogerson  from  this  decree.  In 
disposing  of  it  we  must  first  coiiaider  upon  what  evidence  we  are  to  proceed. 
It  was  objected  on  the  part  of  the  appellant  that  the  correspondence  between 
him  and  Lankasky,  the  manager  of  the  company  at  Constantinople,  with  refer- 
ence to  the  sale  of  the  ships  after  they  arrived  at  Constantinople,  ought  not  to 
be  received  in  evidence  against  him.  Neither  the  correspondence  itself,  nor 
the  fact  of  such  a  sale  having  been  intended,  is  put  in  issue  by  the  pleadings  in 
the  c'ise,  and  it  is  wonderful  that  the  plaintiff  should  not  have  put  that  upon 
the  record.  But  this  correspondence  cannot,  I  think,  be  wholly  disregarded. 
It  must,  as  it  seems  to  me,  be  receivable  in  evidence  at  least  to  this  extent,  to 
show  that  the  ships  were  detained  at  Constantinople  for  the  appellant's  own 
purposes,  and  not  for  the  reasons  alleged  by  him,  and  whether  it  would  be  su£5- 
oient  for  that  purpose  I  need  not  say.  I  am  satisfied,  however,  that  this  corres- 
pondence is  not  so  put  in  issue  as  that  the  court  can  properly  act  upon  it  without 
some  further  inquiry,  and  I  proceed  therefore  to  consider  the  points  of  the  case 
without  reference  to  this  correspondence,  and  first,  as  to  the  point  relied  upon 
by  the  plaintiffs  that  the  appellant  had  no  title  to  the  ships.  I  think  that  the 
plaintiffs  cannot  maintain  their  right  to  the  relief  given  by  the  decree  upon  that 
ground.  The  agreement  between  the  company  and  the  appellant  fixes  no  time 
for  the  completion  of  the  purchase,  and  there  is  nothing  so  far  as  I  can  find 
upon  the  face  of  the  agreement  which  can  make  the  immediate  completion  of 
the  purchase  of  the  essence  of  the  contract.  What  was  really  of  importance  to 
the  company  was  not  the  transfer  to  them  of  the  ships,  but  the  dispatch  of  the 
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ships  to  the  Danube,  and  they  were  in  fact  dispatched  upon  the  voyage  and  by 

the  order  of  the  company,  as  appears  by  the  letter  of  the  11th  June,  1863;  that 
letter  may  well  be  considered  to  have  constituted  Rogerson  the  agent  of  the 
company  to  dispatch  the  ships,  and  to  amount  in  efiect  to  the  delivery  of  posses- 
sion of  the  ships  to  the  company.  But  whether  this  be  so  or  not  the  company 
surely  cannot  be  heard  to  complain  that  Rogerson  had  at  this  time  no  tide  to 
the  dliips  when  they  directed  him  to  deal  with  them  before  any  title  was  shown  ] 
and  if  they  could  not  then  complain  of  an  absence  of  title  on  his  part,  I  see  no 
fixed  period  at  which  they  could  become  entitled  so  to  complam.  This  part  of 
the  case  does  not  even  rest  here,  for  as  early  as  the  13th  June  both  the  company 
and  the  plaintiSs  knew  that  Rogerson  was  not  the  registered  owner  of  the  ships, 
and  yet  they  continued  to  treat  the  agreement  as  subsisting,  and  took  no  steps 
to  repudiate  it. 

Then  as  to  the  ships  not  having  been  sent  to  the  Danube,  I  think  the 
plaintiffs'  title  to  the  relief  given  by  this  decree  fails  upon  this  point  also,  for 
Rogerson  was  not  bound  to  advance  beyond  1,000L  for  sending  the  ships  to  the 
Danube  and  for  other  purposes,  and  when  the  ships  reached  Constanlmople  he 
had  advanced  beyond  that  amount,  and  both  the  company  and  the  plaintiffs 
though  applied  to  for  the  purpose,  failed  to  supply  the  further  funds  which  were 
necessary  for  sending  forward  the  ships. 

Again,  as  to  Rogerson  not  having  procured  the  mortgages  which  by  the 
agreement  were  stipulated  to  be  made  to  him,  I  do  not  thinlc  that  there  was 
any  such  default  on  his  part  in  this  respect  as  could  entitle  the  plaintiffs  to  the 
relief  given  by  the  decree.  He  was  entitled,  I  think,  to  have  the  whole  trans- 
action completed  at  the  same  time,  and  was  not  bound  to  take  the  mortgage  of 
the  ships  without  the  mortgage  of  the  calls,  and  the  company  has  never  supplied 
the  means  of  completing  the  mortgage  of  the  calls,  which  under  the  agreement 
they  were  bound  to  do.  Besides,  the  draft  mortgage  of  the  calls  was  sent  to 
them  for  approval  upon  the  13th  June,  and  was  not  returned  by  them  until  the 
I9th  August,  1863,  when  Rogerson  was  on  the  point  of  leaving  this  country. 
Then,  as  to  the  representations  alleged  to  have  been  made  by  the  appellant. 
Although,  as  I  have  said,  I  distrust  the  evidence  on  his  part  more  than  thab 
on  the  part  of  the  plaintiffs,  I  am  far  from  being  satisfied  with  the  evidence  on 
their  part  as  to  these  representations,  and  I  shoiild  hesitate  long  before  affirming 
this  decree  upon  the  faith  of  that  evidence.  If  it  was  necessary  to  decide  thi« 
case  upon  the  question  whether  the  representations  alleged  to  have  been  made 
by  the  appellant  were  in  fact  made  by  him,  I  am  disposed  to  think  that  we 
could  not  safely  come  to  any  decision  upon  it  without  some  further  investigation, 
either  by  means  of  issues,  or  by  examination  of  witnesses  before  us. 

But  I  think  it  is  not  necessary  to  take  either  of  these  courses.  I  am  satisfied 
upon  the  evidence  that  the  Chesapeake,  when  dispatched  from  this  ootmtry, 
wag,  and  was  known  by  the  appellant  to  be,  laden  with  munitions  of  war  for  the 
use  of  the  Circassians  in  their  war  with  Russia,  and  that  this  fact  was  not 
communicated  by  the  appellant  either  to  the  company  or  to  the  plaintiffs,  and 
1  think  that  this  fact  alone  is  sufficient  to  entitle  the  plaintiffs  to  be  relieved 
from  their  liability  upon  the  bills  in  question.  It  is,  as  I  have  stated,  alleged 
by  the  answer  of  the  appellant  that  the  negotiations  for  the  purchase  of  the  ships 
proceeded  upon  the  footing  that  the  plaintiffs  were  to  be  responsible  for  the  full 
amount  of  tJie  purchase-money,  but  upon  whatever  footing  the  negotiation  may 
have  proceeded,  I  am  satisfied  that  it  was  concluded  upon  the  footing  that  the 
plaintiffs  were  to  be  liable  as  sureties,  and  not  as  principals.  The  indorsements 
of  the  bills,  and  the  letters  of  guarantee,  are  but  parts  of  one  and  the  same 
transaction,  and  must  be  looked  at  together;  and  by  the  letters  of  guarantee 
Rogerson,  in  consideration  of  the  plaintiffs  agreeing  to  guarantee  the  payment 
of  the  acceptances,  enters  into  certain  engagements  referred  to  in  the  letters, 
and  the  plaintiffs,  on  the  other  hand,  guarantee  the  payment  of  the  acceptances. 
It  is  by  the  indorsements  only  the  plaintiffs  could  be  liable  for  the  full  amount  of 
the  bills ;  they  would  not  be  liable  for  more  than  two-thirds  of  the  amount  upon 
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the  guarantee  itself.  The  plaintiffs  therefore  were  m  the  position  of  sureties, 
and  I  take  it  to  be  clear  beyond  all  doubt,  that  in  all  cases  of  principal  and 
surety,  the  surety  paying  the  debt  is  entitled  to  the  benefit  of  all  securities 
which  the  creditor  has  against  the  principal.  Upon  that  rule,  therefore,  the 
plaintiffs  paying  these  bills  would  be  entitled  to  the  benefit  of  the  mortgages 
agreed  to  be  given  to  Kogerson;  but,  beyond  this,  it  is  in  terms  agreed  by  the 
letters  of  guarantee  that  the  plaintiffs,  upon  payment  of  two-thirds  of  the 
amount  of  the  bills,  should  become  owners  of  two-thirds  of  the  property  mort- 
gaged to  Bogerson  and  Co. ,  bo  that  in  any  event  the  plaintiffs  to  the  extent  of 
two-thirds  at  least  of  what  they  should  pay  upon  the  bills  were  to  have  the 
benefit  of  the  mortgages. 

Now,  what  was  the  position  of  Rogerson  as  to  these  mortgages?  His  right 
to  have  them  granted  to  him  would  be  enforced  only  in  equity ;  but,  would  a 
Court  of  equity  have  decreed  the  company  to  grant  these  mortgages  when  it 
appeared  that  the  fact  of  one  of  the  ships  being  laden  with  a  cargo,  which,  to 
say  the  leasts  would  expose  her  to  extraordinary  risks,  was  known  to  the  appel- 
lant, and  was  concealed  from  the  company  ?  I  am  of  opinion  that  it  would  not. 
It  was  said  for  the  plaintiffs,  that  by  carrying  this  cargo  the  ship  was  rendered 
liable  to  seizure  and  confiscation.  I  do  not  enter  into  that  point ;  I  do  not  think 
it  necessary  to  do  so.  It  is,  in  my  opinion,  sufficient  that  she  was  exposed  to 
extraordinary  risks,  and  that  this  fact  was  concealed  from  the  plaintiffs.  The 
correspondence  with  Laukasky  proves  that  Rogerson  was  well  aware  of  the 
risk  to  which  the  ship  was  exposed  by  carrying  this  cargo.  Bogerson,  therefore, 
in  my  opinion,  could  not  have  compelled  the  company  to  grant  these  mortgages, 
and  of  course  could  not  give  the  plaintiffs  the  benefit  of  them,  and  in  this  state 
of  circumstances  I  think  he  has  been  properly  held  to  have  released  the  plaintiffs 
from  their  liabiUty  upon  the  bills.  To  this  extent,  therefore,  I  agree  in  the 
decree  appealed  from ;  but  the  decree  has  gone  further  and  has  fixed  the  payment 
of  the  l.OOOL  and  of  the  costs  upon  the  proceeds  of  the  sale  of  the  ships,  and 
I  cannot  follow  the  decree  to  this  extent.  If  the  ships  had  not  been  sold,  I  do 
not  see  how  a  sule  of  them  could  have  been  ordered  to  meet  these  payments,  and 
T  think  that  the  proceeds  of  the  sale  of  them  must  stand  in  the  same  position  as 
the  ships  themselves  would  have  stood  in  if  they  had  remained  unsold.  In  my 
opinion,  therefore,  this  part  of  the  decree  ought  to  be  discharged,  and  these  sums 
ordered  to  be  paid  by  Bogerson  and  Scott.  This,  however,  is  more  a  matter  trf 
form  than  of  substance,  and  ought  not,  I  think,  to  absolve  the  appellant  from 
the  payment  of  the  costs  of  the  appeal,  which,  in  my  opinion,  must  be  ordered  to 
be  paid  by -him. 

Lord  Justice  Knight  Bruce  said: — My  conclusion  is  the  same,  and 
substantially  on  the  same  grounds. 


LoBD  BoHiLLY,  M.B.,  July  17,  18,  1866. 
CBOSLEY  V.  PERKES. 
14  L.  T.  786. 

Abortive  company — Promoters — New  company — Claim  hy  plainHff$  /or 
promoiion  money—Claim  disallowed. 

CoMP.^NY. — In  1857  ihe  plainiifjs  projecied  a  company  for  lighting  Bombay 
xviik  gas,  and,  as  ihe  defendant  insisted,  agreed  to  employ  him  as  their  engineer. 
The  concession  for  that  company  was  obtained,  but  the  company  never  vai 
formed.  In  1862  a  new  company  was  established,  which  obtained  the  benefU  of 
the  concession.    A  sum  of  5,5001.  teas,  by  the  articles  of  the  new  company, 
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authorized  io  be  paid  to  five  of  the  directoTB,  to  indemnify  them  for  guarimieetng 
ihe  new  company  against  any  claim  on  behalf  of  the  old  intended  one.  The 
defendant  never  was  employed  aa  engineer,  nor  did  he  receive  certain  other 
payments  which  it  was  agreed  he  should  receive.  In  1864  he  brought  an  action 
for  damages  against  two  persons  whom  he  considered  to  be  liable  io  him  under 
the  agreemetit  of  1857,  for  a  breach  of  it,  in  not  having  employed  him  as  the 
engineer,  and  in  not  having  made  to  him  the  payments  agreed  upon.  He  then 
treated  the  two  companies  aa  identical.  That  action  was  afterwards  compro- 
mised; and  under  ihe  compromise  ihe  defendant  was  io  receive  the  sum  of 
2.500Z.  The  plaintiffs  believing  that  that  sum  was  to  be  paid  out  of  the  6,5001. 
"  as  one  of  ihe  original  liabilities  of  the  projected  company,"  filed  a  bill  against 
the  defendant,  relying  upon  an  alleged  agreement  said  to  have  been  entered  inio 
between  them  and  E.  of  the  one  part  and  the  defendant  of  the  other  part,  pray- 
ing a  declaration  that  they  were  entitled  to  one-third  of  the  2,500Z.  "  as  promotion 
money,"  and  for  other  relief  in  reaped  of  their  claim: — ^Held,  on  motion  for  a 
decree,  that  there  was  no  evidence  of  the  alleged  agreement,  and  that  the 
plaintiffs  were  not  entitled  to  the  declaration  which  they  sought. 

Motion  for  decree. 

The  facts  of  the  case,  so  far  as  they  are  material  to  this  report,  were  shortly 
these :  — 

In  1857  the  plaintiffs  entered  into  a  correspondence  with  a  Mr.  Evans  and 
the  defendant,  an  engineer,  with  reference  to  the  promotion  of  a  company 
for  lighting  Bombay  with  gas.  The  effect  of  that  correspondence  was  alleged 
to  be  to  constitute  an  agreement  between  the  plaintiffs  and  Evans  of  the  one 
part,  and  the  defendant  of  the  other,  iox  the  sale  to  the  company  which  the 
plaintififs  were  promoting  of  a  concession  for  lighting  Bombay  with  gas.  The 
concession  was  to  be  obtained  by  the  defendant  in  consideration  of  a  sum  to  be 
paid  partly  in  cash,  and  partly  in  paid-up  shares  of  the  company.  Two-thirds 
of  those  shares  were  to  be  retained  by  the  defendant,  and  one-third  by  the 
plaintiffs  and  Evans,  and  were  to  be  divided  between  them  as  they  might  thin^ 
proper.  The  concession  was  obtained  by  the  defendant,  but  made  out  "  to  a 
responsible  company,  with  a  capital  of  not  less  than  50,0001.,  and  to  be  approved 
of  by  the  Government." 

The  projected  company  never  was  formed.  The  provisional  directors  of 
it,  however — and  among  them  was  a  Mr.  Price — had  passed  a  resolution  to 
pay  6  per  cent,  on  the  capital  of  50,0001.  to  the  defendant,  and  to  employ  him 
as  their  engineer. 

In  1862  the  Bombay  Gas  Company  (Limited)  was  formed  with  a  larger 
capital  than  that  of  the  originally  intended  company.  The  directors  of  the 
Bombay  Gas  Company  were,  with  the  exception  of  Evans,  composed  of 
entirely  different  persons  from  those  who  had  been  the  provisional  directors 
of  the*  company  projected  in  1857.  The  directors  of  the  Bombay  Gas 
Company  ultimately  obtained  the  benefit  of  the  original  ooncession.  By  the 
articles  of  association  of  the  Bombay  Gas  Company,  a  sum  of  6,5001.  was 
authorised  to  be  and  was  afterwards  paid  to  Evans  and  four  other  directors, 
in  consideration  of  their  guaranteeing  the  Bombay  Gas  Company  against  all 
prior  liabilities  incurred  in  connection  with  or  arising  out  of  the  promotion  of 
the  original  intended  company  in  1857.  The  defendant  was  not  employed 
as  an  engineer.  In  fact,  as  the  company  who  were  to  have  employed  him 
as  such  never  really  existed,  he  could  not  be  so  employed.  Notwithstanding 
that,  he  brought  an  action  against  Evans  and  Price  for  a  breach  of  the 
agreement  to  employ  him  as  engineer,  and  for  nonpayment  of  the  6  per  cent, 
on  the  60,0001.  That  action  was  compromised,  and  under  the  compromise 
the  defendant  was  to  receive  a  sum  of  2,5001.  In  that  action  the  defendant 
had  treated  the  Bombay  Gas  Company  of  1862  as  identical  with  that  of  1857, 
although  Evans,  who  was  his  witness  in  the  action,  swore  that  the  two 
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companies  were  different  companies,  and  that  the  first  intended  comp&ay 
never  was,  in  fact,  formed. 

It  appeared  that  the  2,500Z.  to  be  received  by  the  defendant  was  about 
to  be  paid  out  of  the  aforesaid  5,500Z.  "  as  one  of  the  original  liabilities  of 
the  projected  company."  That  being  so,  the  plaintiffs  filed  their  bill  in  this 
suit,  to  obtain  a  declaration  that  they  were  entiUed  to  thdr  share  of  cme-thiid 
of  it,  and  Evans  to  the  remainder  of  the  one-third;  or,  if  he  did  not  claim 
any  portion  of  such  one-third,  then  that  they  were  entitled  to  the  whole  of 
such  one- third  as  "  promotion  money,"  under  the  agreement  of  1857;  and 
that  the  defendant  might  (if  necessary)  be  restrained  from  receiving  from 
Evans  and  the  other  directors  the  one-tiiird  belonging  to  tiie  plaintiffs. 

Baggallay,  Q.C.,  and  E.  K.  Karalake  appeared  for  the  plaintiffs,  and 
contended  that,  as  the  defendant  had  treated  the  two  companies  in  the  action 
88  identical,  he  could  not  now  say  otherwise;  but,  if  so,  the  agreement  entered 
into  in  1857  was  still  valid,  and  the  plaintiffs  were  entitled  under  it  to  the 
declaration  they  asked. 

Selioyn,  Q.C.,  and  Dickinson  contoa,  for  the  defendant,  denied  that  either 
the  companies  were  identical,  or  the  agreement  a  valid  one. 

Baggallay,  Q.C.,  in  reply. 

Lord  Komilly. — I  have  carefully  considered  this  case,  Mr.  Ba^llay, 
and  I  must  say  that  I  think  the  plaintiffs  in  it  have  no  equity.  They  come 
here  to  get  this  court  to  give  them  what  is  virtually  the  benefit  of  a  concluded 
contract.  But  I  cannot  find  any  such  contract  in  the  materials  supplied  bv 
the  evidence  in  the  suit.  From  a  portion  of  that  evidence  I  think  that  in 
1858  the  parties  themselves  considered  there  was  then  no  concluded  agree- 
ment, and  I  see  nothing  since  to  alter  that  state  of  things.  Moreover,  the 
plaintiffs'  case  contradicts  itself.  They  pray,  in  effect,  by  their  bill,  first,  that 
the  whole  of  the  one-third  of  the  2,500Z.  may  be  paid  to  them  "  as  promotion 
money  "  imder  the  alleged  agreement;  and  secondly,  that  the  defendant  may 
(if  necessary)  be  restrained  from  receiving  from  Evans  and  the  other  directors 
of  the  company  the  one-third  which  belonged  to  the  plaintiffs.  But  as  to  the 
first  part  6i  that  prayer,  there  is,  as  I  have  said,  no  evidence  of,  and  indeed 
there  is  not,  any  such  agreement;  and  as  to  the  second  part  of  the  prayer, 
the  2,5001.  is  to  be  paid  by  Evans  and  Price,  two  persons  who  are  not  either 
jointly  or  severally  either  the  past  company  or  the  existing  one.  I  must 
hold,  therefore,  that  the  plaintiffs  have  failed  in  their  contention  in  this  suit, 
and  the  usual  consequences  will  follow. 


Lord  Eomilly,  M.R.,  July  19,  1866. 

ASHFORD  V.  THE  LONDON,  CHATHAM,  AND  DOVER  RAILWAY 

COMPANY. 

14  L.  T.  787. 

Haxlway  company — Lands  ClauaeB  Act,  1845,  s.  85 — Company  tn 
possession — Inadequate  payment — Difference  ordefcd  into  court. 

CoHPULSOBY  Purchase. — "Where  a  railway  company  took  possession  of  the 
plaintiff's  lands,  under  the  Lands  Clauses  Consolidation  Act,  1845,  ».  85, 
paid  into  court  8681.  as  the  value  of  the  land,  and  the  land  was  afterwarit 
duly  valued  at  1,2271.,  and  the  plaintiff  moved  for  an  order  directing  (M 
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company  to  pay  the  difference  in  the  value  into  court:  it  was  Held,  that  the 
difference  must  be  paid  in  forthwith. 

By  the  Lands  Clauses  Ck>nBolidation  Act,  1845,  s.  85,  it  was  enacted  as 
follows : 

That  if  the  promoters  of  the  undertaking  shall  be  desirous  of  entering  upon 
and  using  any  lands  before  an  agreement  shall  have  been  come  to  or  an 
award  made  or  verdict  given  for  the  purchase-money  or  compensation  to  be 
paid  by  them  in  respect  of  such  lands,  it  shall  be  lawful  for  the  promoters 
of  the  xmdertaking  to  deposit  in  the  bank  by  way  of  security  as  hereinafter 
mentioned,  either  the  amount  of  the  purchase-money  or  compensation  claimed 
by  any  party  interested  in  or  entitled  to  sell  and  convey  such  lands,  and  who 
shall  not  consent  to  such  entry,  or  such  a  sum  as  shall  by  a  surveyor  appointed 
by  two  justices  in  the  manner  hereinbefore  provided  in  the  case  of  parties 
who  can  not  be  found  be  determined  to  be  the  value  of  such  land  or  of  the 
interest  therein  which  such  party  is  entitled  to  or  enabled  to  sell  and  convey, 
and  also  to  give  to  such  party  a  bond  under  the  common  seal  of  the  promoters 
if  they  are  a  corporation,  or  if  they  are  not  a  corporation  under  the  hands  and 
seal  oiE  the  promoters  or  any  two  of  them  with  two  sufficient  securities  to  be 
approved  of  by  two  justices  in  case  the  parties  differ,  in  a  penal  simi  equal 
to  the  simi  so  to  be  deposited  conditioned  for  payment  to  such  pari^,  or  for 
deposit  in  the  bank  for  the  benefit  of  the  parties  interested  in  such 
lands  as  the  case  may  require  under  the  provision  herein  contained, 
of  all  such  purchase-money  or  compensation  as  may  in  manner  herein- 
before provided  be  determined  to  be  payable  by  the  promoters  of  the 
undertaking  in  respect  of  the  lands  so  entered  upon,  together  with  interest 
thereon  at  the  rate  of  51.  per  centum  per  annum  from  ^e  time  of  entering 
on  such  lands  until  such  purchase-money  or  compensation  shall  be  paid  to 
such  party  or  deposited  in  the  bank  for  the  benefit  of  the  parties  interested 
in  such  lands  under  the  provisions  herein  contained ;  and  upon  such  deposit 
by  way  of  security  being  made  as  aforesaid,  and  such  bond  being  delivered 
or  tendered  to  such  non-consenting  party  as  aforesaid,  it  shall  be  lawful  for 
the  promoters  of  the  undertaking  to  enter  upon  and  use  such  lands  without 
having  first  paid  or  deposited  the  purchase-money  or  compensation  in  other 
cases  required  to  be  paid  or  deposited  by  them  before  entering  upon  any  lands 
to  be  taken  by  them  under  the  provisions  of  tiiis  or  their  special  Act. 

The  facts  of  the  case  were  very  shortly  these : — 

The  London,  Chatham,  and  Dover  Eailway  Company  took  possession  of 
certain  land  belonging  to  the  plaintiff  in  this  suit,  under  the  above-stated 
section,  and  paid  into  court  in  respect  of  the  land  bo  taken  the  sum  of  868Z. 
The  land  was  afterwards  duly  valued  by  an  arbitrator,  and  its  actual  value  was 
then  ascertained  to  be  1,2271. 

Selwyn,  Q.C.,  and  0.  N.  Colt,  for  the  plaintiff,  moved  for  an  order 
directing  the  company  to  pay  into  coxuii  the  difference  between  the  8681; 
and  1.2271. 

Baggallay,  Q.C.,  and  Kehewich,  for  the  company,  contended  that  no 
order  for  payment  of  purchase -money  into  coiui;  could  be  made,  unless  the 
purchaser  had  been  let  into  possession  under  an  agreement  with  the  vendor. 
Here,  however,  the  railway  company  had  taken  possession  of  the  plaintiff's 
land  quasi  in  invitum,  under  the  compulsory  powers  of  the  Ijands  Clauses  Act. 

Lord  Eomilly. — Two  things  are  clear  in  this  case;  first,  that  the  company 
have  taken  possession  of  the  land  under  the  statute ;  and  secondly,  that  they 
have  not  paid  the  full  value  for  the  land.  It  would,  in  my  opinion,  be  most 
inequitable  to  allow  them  to  remain  in  the  possession  of  the  land  without 
paying  into  court  the  proper  value.  I  shall  therefore  make  an  order  for  them 
to  pay  in  the  difference  between  the  8681.  and  the  1,2271.  forthwith. 
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SAUNDERS  V.  MILSOME. 


14  L.  T.  788;  L.  R.  2  Eq.  673. 


Beferred  to,  Jackson  v.  North  Eastern  Railway,  [1878]  E.  R.  A.:  47  L.  J. 
Ch.  303 ;  7  Ch.  D.  573 ;  37  L.  T.  664  ;  26  W.  R.  618  { V.C.). 

Simple  contract  debt — Agreement  by  deed  to  execute  mortgage  to  teeure 

it — Specialty. 

Deed  and  Bond. — Where  a  testator,  who  was  indebted  on  a  simpU 
contract  debt  to  B,  gave  him  a  promissory  note  to  secure  the  debt,  and  at  the 
eaime  time  by  deed  covenanted  to  execute  a  mortgage  as  a  further  securitt) 
for  the  same,  but  never  did  execute  the  mortgage,  it  was — Held,  that  B.  was 
entitled  in  equity  to  rank  as  a  specialty  creditor  against  the  testator's  estate. 

This  was  an  administratioti  suit.  It  now  came  on  to  be  heard  upon 
further  consideration,  and  on  an  adjourned  summons  to  vary  the  chief  clerk's 
certificate. 

The  facta  of  the  case  were  very  shortly  these : — 

On  the  15th  February,  1853,  Thomas  Milsome,  the  testator  in  the  suit, 
was  indebted  to  the  Messrs.  Bulpett  in  a  sura  of  1,1871.  2s.  &d.  The  testate 
then  gave  them  a  promissory  note  for  that  amount,  and  at  tile  same  time 
executed  a  deed  whereby,  after  reciting  the  debt  and  the  promissory  note, 
he  covenanted,  by  way  of  ftxrther  security,  to  charge  all  his  estate  and  interest 
under  the  will  of  his  late  imcle  W.  Milsome  witiK  the  payment  of  the  debt 
and  interest;  and  to  execute  such  a  mortgage  of  such  estate  and  interest, 
with  a  power  of  sale,  and  all  other  the  usual  powers,  covenants,  and  clauses 
necessary  and  incidental  thereto,  as  the  Messrs.  Bulpett  might  at  any  time 
require  him  to  do.    No  mortgage  was  ever  executed  by  the  testator. 

The  chief  clerk  had  certified  that  the  Messrs.  Bulpett  were  not  entitled 
to  take  rank  against  the  testator's  estate  as  specialty  creditors  in  respect  of 
the  aforesaid  covenant.    The  question  now  came  on  for  argument. 

Hemming,  for  the  Messrs.  Bulpett,  contended,  that  the  deed  of  covenant 
executed  by  the  testator  converted  the  debt,  which  no  doubt  originally  was  a 
simple  contract  one,  into  a  specialty  debt.  It  was  the  ordinary  rule  of  equity 
that  what  was  agreed  to  be  done  must  be  considered  as  if  done ;  and  if  h^ 
the  mortgage  had  been  duly  exeucted,  the  debt  would  have  unquestionably 
been  a  specialty  one.  But  that  principle  applied,  and  the  debt  must  be  so 
regarded  now. 

Schomberg,  for  the  plaintiff  (a  specialty  creditor,  whose  claim  to  rank 
&6  such  was  not  disputed),  argued  that  the  deed  of  covenant  did  not  alter 
the  character  of  the  debt  due  to  Messrs.  Bulpett.  The  mortgage  was  only  to 
be  executed  if  they  required  it ;  and  until  they  did  so,  the  debt  remained  a 
simple  contract  debt.  All  that  the  deed  of  covenant  effected  was,  to  give  to 
the  Messrs.  Bulpett  an  equitable  charge  on  the  testator's  estate  by  way  ol 
further  security  for  their  debt,  and  nothing  more. 

Begg  appeared  for  the  executiix  of  the  testator. 

Lord  Rohilly. — I  am  of  opinion,  in  this  case,  that  the  Messrs.  Bulpett 
are  entitled  to  rank  as  specialty  creditors  of  the  testator;  and  that  the 
certificate  of  the  chief  clerk  must  be  varied  accordingly.  The  acknow- 
ledgment of  a  simple  contract  debt  by  a  deed  executed  for  the  mere  purpose 
of  such  acknowledgment,  and  not  with  the  view  of  creating  a  security  for  the 
debt,  will  not  alter  the  character  of  the  debt.  But  where  it  is  intended  by 
the  deed  to  create  a  further  security  for  the  debt,  the  result  is  diSOT«at.  Hen 
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the  deed  in  question  contained  an  agreement  to  execute  a  mortgage  by  way 
of  further  security,  with  the  usual  covenants  and  clauses  incidental  thereto. 
Such  a  mortgage  should  properly  contain  a  covenant  for  the  payment  of  tibe 
debt.  But  titat  would  have  made  the  debt  a  specialty  one.  As  the  deed 
was  an  agreement  to  give  the  Messrs.  Bulpett  a  security  for  their  debt, 
which  would,  if  given,  have  made  their  debt  a  specialty  one,  the  deed  must  in 
equi^  be  held  to  have  converted  the  debt  into  a  specialty  debt;  and  the 
Messrs.  Bulpett  must  be  held  entitled  to  take  their  rank  as  specialty  creditors 
accordingly. 


IN  THE  COURT  OF  QUEEN 's  BENCH. 

April  26.  1866. 

EEG  V.  THE  TRUSTEES  FOR  PAVING,  Ac,  GREAT  TOWER  HILL. 

14  L.  T.  792. 

Metropolis  Local  Management  Act — Extra-parochial  place — Trustees  for 
paving  £c. — Transfer  of  powers  to  district  board — 18  &  19  Vict.  c.  120,  s.  90. 

London. — At  the  time  of  the  passing  of  the  Metropolis  Local  Management 
Act  (18  &  19  Vict.  c.  120),  there  was  an  ancient  parish  called  the  "  Precinct 
of  the  Old  Tower  Without,"  adjacent  to  the  Tower  of  London,  and  between 
thai  parish  and  certain  parishee  in  the  city  of  London,  an  extra-parochial  place 
called  Great  Tower  Hill,  partly  in  the  county  of  Middlesex,  and  partly  in  the 
city  of  London.  Great  Tower  HiU,  for  paving  and  lighting  purposes,  was 
vested  in  trustees  under  a  local  Act  (87  Geo.  3),  who  had  power  to  make 
rates.  By  section  90  of  the  Metropolis  Local  Management  Act  all  the  powers, 
&c.,  of  trustees  under  local  Acts  in  relation  to  paving,  lighting,  &c.,  any  parish 
in  schedule  B.  are  to  cease  to  be  so  vested,  and  to  become  vested  in  the 
board  of  works  for  the  district.  In  schedule  B.,  part  1,  the  Whitechapel 
District  of  Works  is  to  include,  among  other  places,  "Tower,  district  of." 
There  was  no  knoton  district  of  that  name: — ^Held,  that  it  was  intended  to 
include  within  the  description  "  Tower,  district  of,"  as  weU  the  area  of  Great 
Tower  Hill  as  the  parish  of  the  Precinct  of  the  Old  Tower  Without;  and  that 
since  the  passing  of  the  18  &  19  Vict  c.  120,  the  power  of  the  trustees  under 
the  Local  Act,  37  Geo.  3,  had  ceased. 

This  was  an  appeal  against  a  rate  made  on  the  16th  November,  1864,  by 
the  trustees  for  putting  into  execution  a  local  Act,  the  37  Geo.  3,  e.  Ixxxvii., 
uitituled  *'  An  Act  for  pavmg,  lighting,  watering,  cleansing,  watering, 
improving,  and  keeping  in  repair  Great  Tower  HiU,  and  for  removing  and 
preventing  nuisances  and  annoyances  with  the  same,"  by  the  appellant 
Mr.  Humphreys,  the  occupier  of  a  house,  19,  Trinity  Square,  Tower  Hill, 
London,  who  is  liable  to  be  rated  under  the  said  Act  (if  the  power  of  the 
trustees  to  make  a  rate  has  not  been  taken  away  by  the  Metropolis  Local 
Management  Act),  and  was  assessed  at  the  sum  of  61.  128.  in  the  said  rate. 

The  following  were  the  groimds  of  appeal : 

That  the  said  rate  is  illegal  and  contrary  to  law. 

That  the  trustees  have  no  power  since  the  passing  of  the  Metropolis  Local 
Management  Acts  (18  &  19  Vict.  o.  120;  19  A  20  Vict.  c.  112;  and  26  A  26 
Vict.  c.  102),  to  make  any  such  rate. 

That  the  Act  passed  in  the  87th  year  of  Geo.  8,  has  been  put  an  end  to, 
and  all  the  powers  of  the  said  trustees  have  ceased  and  been  transferred  to 
other  bodies  by  the  said  Metropolis  Local  Management  Acts. 

The  required  preliminaries  having  been  complied  with,  an  <ffd6r  was 
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made  by  Lush,  J.,  with  the  consent  of  the  parties  for  the  statement  of  a 
special  case  for  the  opinion  of  this  Court,  pursuant  to  the  12  &  18  Vict.  c.  45, 
B.  11. 

CASE. 

The  above  local  Act,  37  Geo.  3,  was  passed  in  the  year  1797.  The 
preamble  states  the  necessity  for  it  thus : 

"Whereas  Great  Tower  Hill  lying  partly  within  ttie  county  of  Middlesei 
and  partly  within  the  city  of  London  is,  and  for  some  time  past  has  been, 
in  a  neglected  state,  and  the  roads  and  ways  over  the  same  are  very  incoa- 
venient  and  in  bad  condition,  and  it  would  be  to  the  benefit  and  advantage  of 
the  ovraers,  lessees,  and  occupiers  of  the  houses  and  buildings  on  or  near  the 
said  Tower  Hill,  and  to  all  persons  having  occasion  to  resort  to  His  Majesty's 
Tower  of  Ordnance,  and  all  persons  resident  in  the  Tower,  and  to  the  public 
in  general,  if  the  said  hill  were  properly  paved,  lighted,  watched,  cleansed, 
wai;ered,  improved,  and  kept  in  repair,  and  aU  nuisances  and  annoyances 
within  the  same  removed  and  prevented,  &c. 

The  preamble  then  recites  that  a  plan  for  the  improvement  had  been 
prepared,  and  many  of  the  owners,  lessees,  and  occupiers  of  houses  and 
buildings  in  and  near  the  said  hill  had  voltmtarily  agreed  to  contribute  towardB 
carrying  the  said  intended  improvements  into  effect;  but  the  same  could  not 
be  properly  done  without  further  provisions  were  made  for  defraying  the 
expense  for  making  such  improvements  and  keeping  and  continuing  and 
preserving  the  same  when  made,  and  the  walls,  railing,  gates,  lamp-irons, 
grass  plot,  walks,  and  other  omamente  belonging  thereto,  in  good  repair  and 
condition. 

The  statute  then  proceeds  to  provide  for  the  appointment  of  trustees 
for  the  purpose  of  putting  the  Act  in  execution :  (sections  2,  3,  4,  and  5.) 
Section  7  enacts : 

That  the  sole  power  of  forming,  improving,  and  laying  out  Great  Tower 
Hill  within  the  limits  hereinafter  described,  that  is  to  say,  from  the  west 
end  of  Postern  Row  by  the  outside  of  the  foot  pavement  northward  to  the 
south  end  of  Cooper's  Row,  and  from  thence  by  the  outside  of  the  foot 
pavement  to  be  made  before  the  intended  inclosure  in  front  of  the  Trinity 
House  to  the  entrance  into  Muscovy  Court,  and  from  thence  by  the  outside  of 
the  foot  pavement  running  southward  by  the  end  of  Barking  Alley  to  the 
north-east  of  Tower  Street,  and  from  thence  by  the  side  of  the  said  ditch  to 
the  west  end  of  Postern  Row  aforesaid ;  and  also  of  maintaining  and  keeping 
the  said  hill  within  the  limits  aforesaid,  with  the  railing  and  fencing,  and 
other  things  thereto  belonging,  in  good  and  proper  repair,  &c.,  shall  be  and  ttie 
same  is  hereby  vested  in  the  said  trustees,  &c. 

Under  the  above  enactments  the  said  trustees  were  possessed  of  the 
management  of  the  carriage  way  of  Great  Tower  Hill.  They  were  required 
to  cause  the  said  hill  to  be  laid  out  and  improved  according  to  Hie  plan,  and 
to  cause  it  to  be  paved,  and  to  be  raised,  lowered,  levelled,  ot  altered  as  they 
should  think  fit ;  they  were  vested  with  the  sole  power  of  lighting  and  watching 
the  said  hill  (s.  7),  and  the  trustees  also  became  possessed  of  the  management 
of  an  inclosure  or  ornamental  square  or  garden,  now  called  Trinity  Square, 
part  of  the  intended  improvements,  having  a  grass  plot,  walks,  iron  railingB. 
Ac.  This  last  circumstance  is  important  with  reference  to  the  speoal 
provisions  in  the  Metropolis  Local  Management  Act  (18  &  19  Vict.  c.  130, 
a.  239,  ei  acq.)  relating  to  inclosed  gardens  and  ornamental  grounds  in  squares, 
crescents,  &c. 

Section  8  of  the  local  Act  gives  the  trustees  power  to  cause  the  said  MU 
to  be  cleansed,  and  also  to  be  watered,  and  also  gives  them  power  to  caa^e 
wells  to  be  sunk  (so  as  the  same  do  not  int^ere  with  or  affect  the  public 
sewers,  or  drains,  or  watercourses,  &c.}>  and  pumps  to  be  erected  fat  the 
purpose  of  cleansing  or  watering  the  said  hill. 
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Section  9  reserves  to  the  Crown  and  the  City  of  London  any  rights  they 
may  have  in  or  to  Great  Tower  Hill  within  tbe  limits  aforesaid. 

Section  18  enacts  that,  in  order  to  defray  the  expenses  of  the  Act,  and  to 
enable  the  trustees  to  raise  and  pay  such  annual  or  other  sum  or  sums  of 
money  as  shall  be  necessary  for  these  purposes,  one  or  more  rates  shall  be 
made  by  the  trustees  once  in  every  year,  or  oftener,  upon  all  occupiers  of 
houses  and  premises  encompassing  or  abutting  on  Great  Tower  Hill,  and  all 
rates  of  assessments  shall  be  subject  to  and  chargeable  with  all  such  sums  of 
money  which  shall,  or  may,  be  borrowed  for  the  purposes  of  the  Act. 

Section  19  enacts  that  the  statute  is  not  to  extend  to  the  foot  pavements 
in  front  of  the  houses  in  Great  Tower  Street,  Ac,  or  afifect  or  prejudice  any 
parliamentary,  parochial,  or  other  taxes  on  the  houses  and  premises  encom- 
passing or  abutting  on  Great  Tower  Hill. 

Section  22  enacts  that  the  occupiers  of  such  houses  and  premises 
encompassing  and  abutting  upon  Tower  Hill  aforesaid  who  shall  be  assessed 
to  and  pay  the  rates  raised  by  virtue  of  this  Act  shall  have  the  use  of  the 
pleasure-grounds  or  inclosure  intended  to  be  made  in  the  centre  of  tiie  hill 
aforesaid. 

Section  29  gives  the  power  of  appeal  against  the  rate. 

Sections  30  and  31  give  the  trustees  power  to  borrow  money  for  the 
purpose  of  the  Act,  and  the  same  is  tiiereby  charged  upon  the  said  rates. 

In  accordance  with  sections  30  and  31,  the  trustees  have  from  time  to 
time  borrowed  moneys,  and  there  is  still  owing  on  that  account  a  considerable 
sum  of  money  for  principal  and  interest. 

Since  the  passing  of  the  Metropolis  Local  Management  Act,  18  &  19  Vict, 
c-  120,  considerable  doubt  and  discussion  has  taken  place  with  respect  to  the 
position  of  the  trustees  under  the  local  Act,  as  to  whether  or  not  their  powers 
had  been  superseded.  The  trustees  in  the  first  instance  were  of  opinion  tiiat 
their  powers  had  been  determined  by  the  Metropolis  Local  Management  Act, 
and  had  become  vested  in  the  board  of  works  of  the  Whitechapel  district,  and, 
acting  upon  that  opinion,  the  trustees  for  some  years  suspended  the  exercise 
of  their  powers  under  their  local  statute.  The  Whitechapel  Board  of  Works 
took  the  opinion  of  counsel,  and,  in  accordance  with  his  opinion,  repudiated 
any  jurisdiction,  and  intimated  that  they  were  advised  that  the  local  Act  was 
not  superseded  by  the  Metropolis  Local  Management  Act,  and  that  the 
powers  of  the  trustees  still  continued. 

The  authorities  of  the  Metropolitan  Board  of  Works  were  also  consulted, 
and  the  inclination  of  their  opinion  being  the  same  as  that  of  the  counsel 
advising  the  Whitechapel  Board  of  Works,  it  was  sought  to  clear  up  the 
difficulty  by  legislative  enactment,  and  a  clause  was  prepared  for  insertion 
in  one  of  the  Metropolis  Local  Management  Act  Amendment  Bills,  but,  owing 
to  the  press  of  business  before  Parliament  at  the  time,  it  was  not  inserted. 

In  the  meantime  the  carriage-way  of  Great  Tower  Hill  has  become  much 
out  of  repair  and  dangerous  to  the  traffic ;  the  trustees  are  being  pressed  for 
payment  of  principal  and  interest  due  for  money  borrowed  by  them;  and,  in 
order  to  raise  money  for  the  repair  of  the  roadway,  and  also  for  paying 
creditors,  the  debts  due  to  whom  have  been  charged  on  the  rates,  the  rate 
now  appealed  against  has  been  made. 

By  the  Metropolis  Local  Management  Act  fl8  &  19  Vict.  c.  120),  s.  90, 
all  duties  and  powers  relating  to  the  paving,  lighting,  watering,  cleansing,  or 
improving  of  any  parish  or  part  of  a  parish  mentioned  in  schedules  A.  and  B. 
to  the  Act  now  vested  in  commissioners  or  in  any  body  other  than  the  parish 
vestry  under  any  local  Act  shall  cease  to  be  so  vested,  and  shall  become  vested 
in  the  vestries  and  district  boards  constituted  by  tiie  Acts. 

By  section  247  of  18  &  19  Vict.  c.  120  all  local  Acts  relating  to  any 
parish  or  place  remain  unrepealed  except  so  far  as  the  same  are  inconsistent 
with  the  Metropolis  Local  Management  Act. 

In  schedule  B.  to  the  Act  it  will  be  seen  that  the  district  denominated  the 
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Whitechapel  District  is  composed  of  nine  parishes,  the  ninth  parish  being 
denominated  "Tower,  distarict  of."  To  t^is  portion  of  the  district  the  present 
case  relates. 

There  is  no  locality  known  by  the  name  of  the  Tower  district,  but  tliere 
is  a  parish  called  the  "  Precinct  of  the  Old  Tower  Without,"  but  that  does 
not  include  the  area  of  the  limits  of  the  trustees'  jurisdictkm  under  tiie  local 
Act  87  Qeo.  8. 

That  area  known  as  Great  Tower  Hill  is  on  the  borders  of  the  parish  of 
"  Old  Tower  "Without,"  adjoining  thereto,  but  in  no  part  situated  witiiin  it, 
and  lies  between  the  parish  uf  ' '  Old  Tower  Without ' '  and  certain  parishes 
in  the  city  of  London.  This  space  is  altogether  extra-parochial.  The  parish 
of  Old  Tower  Without  is  complete  in  itself  as  a  parish,  and  the  Whitechapel 
Board  of  Works  contend  that  it  answers  the  description  of  the  ninth  on  the 
list  in  schedule  B.  sufficiently  to  satisfy  the  Act,  more  especially  as  by  the 
existing  union  for  poor-law  purposes  it  had  been  associated  with  the  remaining 
eight  parishes  in  the  Whitechapel  Union. 

Section  242  of  the  Metropolis  Local  Management  Act  (the  City  saving 
clause)  enacts  that  no  part  of  any  parish  in  the  city  of  London  shall  be  rated 
or  assessed  by  any  district  board.  The  larger  portion  of  the  property  which 
abuts  upon  Great  Tower  Hill  is  within  the  city  of  London. 

Section  175  points  out  the  mode  of  assessing  certain  extra -parochial 
places  mentioned  in  schedule  G.  of  the  Act,  of  which  Great  Tower  Hill  is 
not  one. 

The  view  of  the  board  of  works  for  the  Whitechapel  district  is,  that  the 
locality  known  as  Great  Tower  Hill  remains  under  the  jurisdiction  of  the 
trustees  under  the  local  Act,  and  that  the  operation  of  the  Metropolis  Local 
Management  Act  does  not  affect  the  provisions  of  the  local  Act  or  the  appoint- 
ment of  the  trustees,  in  whom  Idie  management  of  the  locality  is  vested. 
They  contend  that  the  local  Act  is  not  repealed,  and  that  the  only  question 
is  by  whom  should  its  provisions  be  put  in  force  ? 

With  respect  to  the  use  of  the  term  "  district  of  the  Tower,"  there  is  no 
evidence  of  any  such  term  being  in  use  to  denote  any  certain  or  defined 
district  previous  to  or  at  the  time  of  the  passing  of  we  Metropolis  Local 
IVIanagement  Act. 

As  to  the  soil  of  the  carriage-way  of  Great  Tower  Hill,  the  preamble  of 
the  local  Act  describes  it  as  partiy  within  t^e  county  of  Middlesex  and  partly 
within  the  city  of  London,  and  that  description  is  correct. 

As  to  the  sewerage  and  drainage  of  Great  Tower  Hill,  that  was  superin- 
tended and  performed  by  the  city  of  London. 

The  question  for  the  opinion  of  the  court  is  {the  court  to  have  power  to 
draw  inferences  of  fact  should  such  be  necessary), 

Whether,  under  the  above  circumstances,  the  trustees  under  tiiie  87 
Geo.  3.  had  power  to  make  the  rate  in  question. 

Maude  {Oray,  Q.C.)  in  support  of  the  rate;  and 

D.  D.  Keane,  Q.C.  {J.  Thompson  with  him),  contra. 

Blackburn,  J. — In  this  case  there  is  no  doubt  considerable  difficulty  in 
understanding  and  applying  the  Act  of  Parliament,  and  there  may  have  be«i 
some  oversights  on  the  part  of  the  Legislature,  but  the  question  we  now  have 
to  determine  is  whether  this  rate,  made  by  the  trustees  under  an  Act  of  37 
Geo.  3,  is  a  good  rate,  and  I  think  it  is  not.  The  facte,  so  far  as  they  are 
material,  are  these: — There  is  an  ancient  parish  called  "  The  Precinct  of  the 
Old  Tower  Without,"  and  there  lies  in  the  city  of  London,  and  hemmed  in 
by  that  parish,  a  smaller  area  called  and  known  by  the  name  of  the  "  Great 
Tower  Hill,"  which  was  extra-parochial,  and  which  was  managed  under  the 
provisions  of  a  local  Act.  The  Legislature  by  the  18  &  10  Vict,  (the  Metro- 
polis Local  Management  Act,  which  does  not  extend  to  the  city),  in  the 
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intei^retatioD  clause,  defined  that  the  word  "  parish  "  should  include  any 
place  or  combination  of  places  mentioned  in  schedule  B.  of  that  Act.  Now 
in  schedule  B.  to  that  Act  we  find  under  the  head  of  "  parishes  "  (that  is 
"  phces  or  combination  of  places"),  "Tower,  district  of."  What  did  the 
Legislature  mean  by  "  District  of  the  Tower?"  The  contention  is  that  they 
must  have  meant  by  that  the  ancient  parish  or  place  called  by  the  name  of 
"  Precinct  of  the  Old  Tower  Without."  But,  then,  if  they  did  mean  to  say 
that,  it  seems  impossible  to  see  why  the  liCgislature  should  not  have  used 
that  name.  Then  the  area  whidi  was  adjacent,  which  was  included 
and  hemmed  in  by  that,  which  is  called  Great  Tower  Hill,  is  not 
the  Tower  district  either.  It  seems  to  me  that,  putting  a  reasonable 
interpretation  on  the  words  of  the  Legislature,  the  cmly  interpreta- 
tion we  can  put  upon  them  is,  that  the  words  "  Tower,  district  of," 
were  meant  to  include  those  two  places  lying  adjacent  to  each  other, 
and  were  not  intended  to  be  confined  to  either  of  these  places.  The 
argument  against  that  notion  is  this :  inasmuch  as  the  area  called  Great 
Tower  Hill  was  extea-parochial,  there  would  be  difficulties  under  the 
machinery  of  the  Act  if  jurisdiction  is  given  over  that  spot,  and  that  there 
would  be  difficulty  in  working  it  because  it  is  extra-parochial,  and  there  are 
consequently  neither  persons  rated  to  the  poor  or  churchwardens.  No  doubt 
there  are  difficulties,  and  it  is  not  very  easy  at  present  to  say  how  the  thing 
ought  to  be  worked  out.  I  quite  concede  to  Mr.  Maude  that  it  must  be  taken 
that  the  Legislature  intended  that  the  debts  secured  on  the  old  precincts 
should  not  be  annihilated,  and  that  it  must  have  been  intended  that  there 
should  be  some  mode  by  which  the  thing  could  be  worked  out.  The  present 
question  is,  could  it  be  done  by  taking  it  out  of  the  district  altogether,  the 
power  of  the  trustees  being  left  as  before?  I  think  that  would  be  straining 
the  words  of  the  Act  of  Parliament,  and  that  the  Legislature  did  not  intend 
that  there  should  be  this  place  out  of  the  scope  of  the  Metropolis  Local 
Management  Act  working  for  itself.  I  think  that  would  be  quite  contrary 
to  the  general  object  and  intention  of  that  Act.  The  general  intention  of  the 
Act  was  to  put  the  whole  metropolis  under  one  general  management,  and  they 
must  have  intended  to  include  that.  Then,  under  section  90,  it  is  provided 
that  all  duties,  powers,  and  authorities,  given  to  any  commissioners  or  other 
bodies  having  powers  under  an  Act  of  Parliament  over  any  place  in  schedule 
B.  shall  cease  to  be  vested  in  them,  and  that  ail  the  powers  now  vested  under 
any  local  Act  in  any  such  commissioners  shall  cease  to  be  so  vested,  and 
shall,  save  as  herein  otherwise  provided,  become  vested  in  and  be  performed 
and  exercised  by  the  board  of  works  for  such  district.  Now  then  comes  the 
question,  can  the  trustees  under  this  local  Act  exercise  any  of  the  powers 
which  by  the  Act  of  Legislature  are  to  be  no  longer  vested  in  them,  but  are 
to  be  vested  in  the  district  board?  That  is  all  we  have  really  to  dfcide,  and  it 
seems  to  me  to  be  clear  that  they  cannot,  and  that  consequently  this  rate  is 
bad.  There  remains  another  question  behind  which  may  be  raised  hereafter 
in  some  shape  or  other,  that  it  being  pretty  clear  that  it  could  not  have  been 
the  intention  of  the  Legislature  to  do  away  w^ith  these  debts  in  the  smaller 
area  there  must  be  some  way  of  enforcing  them,  and  two  ways  occiur  to  me 
if  the  powers  vested  in  the  trustees  are  transferred  to  the  district  board,  and 
the  Act  does  not  otherwise  provide  for  them.  The  district  board  would  seem 
to  be  able  to  make  a  rate  under  fJie  old  Act:  if  there  is  another  provision 
made  for  it,  then  it  may  be  that  they  would  have  to  follow  that  other 
provision.  At  present  it  would  be  premature  to  say  what  the  right  way  of 
doing  it  is:  all  we  say  is  that  it  seems  to  us  clear  that  the  Tower  district  was 
intended  to  include  this  extra -parochial  place,  and  consequently  that  the 
powers  of  the  trustees  are  no  longer  vested  in  them,  and  that  this  rate  is  bad. 

Shee,  J. — I  am  of  the  same  opinion.    It  was  admitted  at  the  beginning 
by  Mr.  Maude  that  the  whole  question  to  be  determined  in  this  case  was  the 
meaning  of  the  words  "  Tower,  district  of  "  in  schedule  B.  of  the  Mela-opolis 
E.  H.  A.  [1866]— VOL.  2  126 
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Local  Management  Act.    Now  those  words,  "  Tower,  district  of,"  have  been 
used  in  perference  to  the  words  "  Precinct  of  the  Old  Tower  Without," 
which  is  undoubtedly,  according  to  the  view  of  Mr.  Maude,  included  in  "  1^ 
Tower,  district  of  "  for  some  purpose.    There  must  have  been  some  meaning 
in  changing  the  designation  "  Precinct  of  the  Old  Tower  Without  "  to  "  Tower, 
district  of  "  for  tiie  purposes  of  this  Act.    Then,  it  being  admitted  that  tiw 
Precinct  of  the  Old  Tower  Without  is  included  in  "  Tower,  district  of"  in 
schedule  B.,  we  must  endeavour  to  find  some  intelligible  and  probable  reasai 
for  the  insertion  of  the  words  in  the  schedule  "Tower,  district  of"  instead 
of  the  words  Precinct  of  the  Old  Tower  Without.    Now,  we  find  that  this 
precinct  of  the  Old  Tower  Without  is  a  parish  separated  from  certain  parishes 
in  the  city  of  London  which  are  not  within  the  purview  of  the  Metropolis 
Local  Management  Act,  and  that  there  is  also  another  district,  or  place, 
called  Great  Tower  Hill.    It  does  not  belong  to  the  parishes  of  the  City  of 
London  which  it  adjoins,  and  it  is  not  within  the  parish  (for  the  purposes  of 
the  poor-law  so  called)  which  bears  the  name  of  **  Precinct  of  the  Old  Tower 
Without."    What  possible  object  could  the  Legislature  have  under  those 
circumstances  in  using  the  words  "  Tower,  district  of  "  in  the  schedule  B. 
to  the  Metropolis  Local  Management  Act  if  it  were  not  understood  to  include 
in  that  description  as  well  the  Precinct  of  the  Old  Tower  Without,  which  was 
a  parish  properly  so  called  within  the  meaning  of  the  poor-laws,  and  that 
outlying  place  called  the  Great  Tower  Hill,  which  lies  betn^een  that  and 
certain  parishes  which  are  not  within  the  purview  of  the  Metropolis  Local 
Management  Act  at  all  ?   It  seems  to  me  thjat  in  that  state  of  things  we  can 
come  to  no  other  conclusion  than  that  the  words  "Tower,  district  of"  do 
include  as  well  the  Precinct  of  the  Old  Tower  Without,  which  they  ate 
admitted  to  include,  and  to  which  in  Mr.  Maude's  view  they  are  limited,  as 
well  that  parish  as  the  place  between  it  and  the  parishes  of  the  city  of 
London.    Then  we  find  that  the  outlying  place  called  "  Great  Tower  Hill" 
was  managed  for  the  purposes  of  paving,  lighting,  watching,  cleansing, 
watering,  improving,  and  keeping  in  repair,  by  the  trustees  under  a  local  Act 
of  37  Geo.  3,  passed  in  the  year  1797,  and  that  these  trustees  have  the  power 
of  making  rates  in  a  particular  way.    Mr.  Maude  certainly  does  impress  us 
in  some  parts  of  his  ailment  very  strongly  by  pointing  out  that  the  provisions 
of  the  Metropolis  Local  Management  Act  as  to  the  constitution  of  vestiiea 
and  the  election  of  vestrymen,  and  of  boards  of  works,  are  not  provi- 
sions   which  are  clearly  or  distinctly  applicable,  or  can  easily  be  made 
to  fit  such  a  case  as  this;  for  a  place  which  is  extea-parochial  in  the 
first  place,  special  officers  called  vestrymen  are  to  be  elected  under  the 
provisions  of  the  Metropolis  Local  Management  Act,  and  the  person  who  is 
to  initiate  the  election  of  these  vestrymen  is  to  be  a  churchwarden  of  the 
parish.    There  is  no  churchwarden  of  this  place.    Then  again,  the  vestryman 
to  be  elected,  as  Mr.  Maude  has  pointed  out,  must  be  a  person  who  is  assessed 
to  the  relief  of  the  poor  on  a  rental  of  not  less  than  401.  per  annum. 
Mr.  Maude  very  clearly  puts  it  that  that  prevents  any  person  residing  ra  w 
having  property  in  this  extra- parochial  place  from  being  a  vestryman  under 
the  provisions  of  this  Act  because  he  is  not  rated  to  the  relief  of  the  poor, 
and  the  result  of  that,  no  doubt,  would  be,  that  the  board  of  works  which  is 
to  be  elected  by  these  vesfaymen  and  which  is  for  the  future  to  have  the 
government  of  this  extra -parochial  place,  is  to  be  a  board  composed  of  persons 
being  duly  elected  in  strict  conformity  with  the  provisions  of  the  Act,  and  a 
number  of  other  parishes  properly  so  called  within  the  meaning  of  the 
poor-law,  and  therefore  that  the  board  of  works  which  is  to  govern  this  exka- 
parochial  place  for  the  future  is  to  be  a  body  in  which  the  inhabitants  and 
overseers  of  property  in  this  extra -parochial  place  are  to  have  no  voice 
whatever  in  the  selection  of  their  members.    That,  no  doubt,  is  a  difficult 
which  Mr.  Maude  has  pressed  very  strongly,  and  it  would  not  be  easy  to 
escape  from  it  if  we  were  oalled  upon  to  determine  conduBively  how  in  all 
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particulare  and  respeota  in  this  extra-parochial  place  the  Act  of  Parliament  is 
to  be  made  to  work.  It  may  be,  as  has  been  suggested  in  the  course  of  the 
argument,  that  under  section  90  all  the  powers,  duties,  and  authorities  vested 

in  the  trustees  under  the  37  Geo.  3,  with  all  the  rights  and  liabilities  of  the 
former  trustees,  are  now  vested  in  the  board  of  works,  and  that  the  board 
of  works  have,  under  the  local  Act  of  Parliament,  all  the  powers  and 
authorities  which  the  trustees  had  before  the  passing  of  the  Meteopolis  Local 
Management  Act. .  It  is  suggested  that  that  construction  of  the  Metropolis 
Local  Management  Act  in  section  90  is  hard  to  be  received,  because  under  the 
Metropolis  Local  Management  Act  the  duties,  powers,  and  authorities  of  the 
new  board  of  works  are  to  be  exercised  tlurough  the  medium  of  the  overseen  of 
the  parish.  It  may  be  that  in  this  particular  case  of  an  extra-parochial  place 
governed  by  trustees  under  those  local  Acts  of  Parliament,  those  sections 
providing  for  the  execution  of  the  Act  through  overseers,  churchwardens,  and 
parochial  officers  properly  so  called  do  not  apply  to  such  a  case  at  all.  We, 
however,  as  it  seems  to  me,  are  not  in  this  case  called  upon  to  come  to  any 
decision  upon  that  point  at  all.  For  my  own  part,  I  am  very  sensible  of  the 
difficulties  that  Mr.  Maude  has  very  ably  pointed  out;  but  this  one  thing,  as 
has  already  been  stated  by  my  Brother  Blackburn,  seems  to  me  perfectly 
clear,  that  under  the  90tii  section  of  the  Act  of  Parliament  all  the  powers  and 
authorites  now  vested  under  any  local  Act  of  Parliament,  in  any  commissioners 
or  in  any  other  body  than  the  vestry  of  such  parish,  or  in  any  wise  relating 
to  the  regulation,  government,  or  concerns  of  any  such  parish  (which  perhaps 
means  "  place  "  in  this  Act),  shall  cease  to  be  so  vested,  and  shall  become 
vested  in  other  persons  appointed  under  this  Act.  It  is  enough  for  us  to  say, 
that  when  this  rate  was  made  the  trustees  \mder  the  old  Act  of  Parliament  had 
under  this  90th  section  ceased  to  have  any  powers  conferred  upon  them  by 
this  local  Act  vested  in  them.  They  have  ceased  to  have  it  vested  in  them, 
therefore  the  rate  made  by  them  is  bad. 

Mellor,  J. — I  did  not  hear  the  whole  of  Mr.  Maude's  argument,  and 
therefore  I  tiiink  it  is  more  satisfactory  that  I  should  not  take  any  part  in  the 
judgment. 

Judgment  for  the  applicants. 


rS  THE  COURT  OF  EXCHEQUER. 

May  26,  June  12,  1866. 
■WALKEE  (Administrator,  etc.)  v.  THE  MIDLAND  EAILWAT  COMPANY. 

14  L.T.  796. 

Referred  to,  Clarke  v.  Midland  Railway,  1880  ;  43  L.  T.  381  (Ex.  D.). 

Railway  company — Level  crossing — Accident  to  passenger  crossing—' 
Liahility  of  company  for — l!^egUgence. 

Carriers. — A  passenger  having  arrived  by  a  train  at  a  station  on 
defendants'  line  of  railway,  got  out  in  safety  and  walked  along  the  way  which 
she  was  weU  acquainted  with,  and  proceeded  to  cross  the  single  line  by  the 
appointed  level  crossing,  in  order  to  leave  the  station.  At  the  very  moment 
that  she  stepped  on  the  line  a  train  which  she  could  have  seen  if  she  had 
looked  arrived  at  the  same  spot,  and  she  was  knocked  down  by  it  and  killed: — 
Held,  making  absolute  a  rule  to  enter  a  nonsuit,  that  there  was  no  evidence 
for  the  jury  of  any  negligence  on  the  part  of  the  defendants,  it  not  being 
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negligence  in  them  not  to  have  a  person  stationed  on  the  spot  to  warn 
passengers  about  to  cross  the  line  of  the  approach  of  a  train,  of  tohich,  ij 
passengers  used  due  care,  they  might  inform  themselves. 

This  waB  an  action  brought  by  the  plaintiff,  as  husband  and 
administrator  of  the  estate  of  his  deceased  wife  Charlotte  Walker,  against 
the  defendants  the  Midland  Bailway  Company,  for  alleged  negligence  on  their 
part  in  causing  her  death  on  the  3rd  December,  1665. 

The  declaration  alleged  that  defendant?  were  carriers  of  passengere  for 
hire  upon  a  certain  railway,  and  used  a  certain  station  at  Holbeck  upon  the 
said  railway  for  the  use  and  accommodation  of  their  passengers  arriving  at 
the  said  station,  and  requiring  on  their  arrival  there  to  depart  and 
out  of  the  same,  and  had  the  management  of  the  said  station  for  the  purpose 
aforesaid,  and  also  of  a  certain  train  of  carriages  then  travelling  upon  the 
said  railway,  yet  defendants  negligently  managed  the  said  station  and  train 
of  carriages,  and  omitted  to  light  the  said  station  in  a  proper  and  sufficient 
manner  for  the  use  and  accommodation  of  their  said  passengers  there,  and 
to  provide  proper  and  sufficient  accommodation  for  the  safety  of  their 
passengers  arriving  at  the  said  station,  and  requiring  on  their  arrival  there 
to  depart  from  and  out  of  the  same,  whereby  the  said  Charlotte  Walker  having 
been  received  and  carried  by  defendants  as  a  passenger  on  the  said  laflway 
from  Apperley  Bridge  to  the  said  station  at  Holbeck,  and  requiring  on  her 
arrival  at  the  said  station  to  depart,  and  being  in  the  act  of  departing  from 
and  out  of  the  said  station,  was  struck  and  thrown  down  by  the  said 
train  of  carriages  and  thereby  injured,  and  by  reason  of  the  said  injuries  so 
occasioned  to  her  as  aforesaid,  she  afterwards  and  within  twelve  calendar 
months  nei^t  before  this  suit  died,  and  plaintiff  as  administrator  as  aforesaid 
for  the  benefit  of  himself  the  husband,  and  of  J.  W.  Walker  and  L.  Walker,  the 
children  of  the  said  C.  Walker,  according  to  the  form,  etc.,  claimed  2,0001. 
Flea,  not  guilty,  and  issue  thereon. 

At  the  trial  before  Keating,  J.,  at  the  last  spring  assizes  at  Leeds,  it 
appeared  that  the  plaintiff  was  a  journeyman  joiner  at  Leeds,  and  that  his 
wife,  the  deceased  woman,  having  gone  to  a  place  some  few  miles  distant 
from  her  home  by  an  excursion  train  on  the  defendants'  line  of  railway,  on 
the  3rd  of  December,  was  returning  home  on  the  evening  of  that  day,  and 
had  arrived  at  the  Holbeck  station,  which  is  a  station  used  for  the  interchange 
of  traffic  between  the  Midland  and  other  railways,  and  where  it  appears  to 
be' customary  for  a  number  of  persons  to  alight,  and  which  station  was  the 
terminus  of  the  deceased's  journey.  She  arrived  at  the  cenfare  platform  of 
the  Holbeck  station  by  an  up  train  at  about  5.30  p.m.,  and  in  order  to  leave 
the  station  she  had  to  cross  the  down  line  of  rails  on  a  level  crossing.  As  she 
was  crossing  the  down  line  a  down  train  coming  in  from  Leeds  at  the  instant 
knocked  her  down  and  killed  her  on  the  spot.  It  appeared  from  the  evidence 
that  the  deceased,  who  was  familiar  with  the  station,  having  often  been  there 
as  a  passenger,  stepped  on  to  the  line  without  looking  to  the  right  or  left, 
and  was  walking  quicklv  across  the  line,  and  that  the  driver  of  the  train, 
which  was  in  fact  pulling  up  and  going  not  faster  than  from  eight  or  ten  miles  an 
hour,  saw  her  for  the  first  time  only  when  she  was  about  six  yards  oft,  and 
immediately  blew  his  whistle,  and  he  had  whistled  before  in  approaching  the 
station  There  was  a  conflict  of  evidence  as  to  the  state  of  the  atmosphere, 
whether  it  was  or  was  not  a  foggy  night.  It  appeared  that  from  the  slanting 
direction  taken  by  the  deceased  in  crossing  the  line,  her  opportunity  of  seeing 
the  approaching  train  until  it  was  within  a  very  few  yards  of  her  was  prevented 
by  the  position  of  a  urinal  which  obstructed  the  line  of  vision,  although  from 
the  crossing  itself  the  advancing  train  could  be  seen  for  a  distance  of  nearly 
200  yards  by  any  one  looking  aloi^  the  line. 

The  charge  of  negligence  in  not  sufficiently  lighting  the  station  was  not 
persisted  in  at  the  trial,  but  it  was  contended  that  defendants  ought  to  have 
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provided  a  high-level  footbridge  to  enable  passengers  to  cross  the  line.  It 
w&B  also  urged  that  they  should  have  a  porter  or  policeman  stationed  at  the 
spot  to  inform  persons  of  the  approach  of  trains.  It  was  proved  that  there 
were  level  crossings  at  almost  every  station,  and  that  there  were  only  four 
high-level  footbridges  on  the  whole  line,  and  that  many  millions  of  passengers 
had  used  these  level  crossings  without  a  single  accident.  It  was  also  proved 
that  a  person  walking  at  the  rate  of  three  and  a  half  miles  an  hour  (the 
rate  at  which  deceased  was  said  to  have  walked  across)  would  cross  the 
line  in  two  seconds,  during  which  time  a  train  going  from  eight  to  ten  miles 
an  hour  would  pass  over  from  ten  to  twelve  yards.  It  appeared  also  that 
a  train  is  visible  as  it  approaches  about  191  yards  from  the  spot  where  the 
accident  happened. 

The  engine  carried  the  usual  signal  lamp.  Sixty-three  trains  pass  along 
the  line  daily,  of  which  thirty-three  stop  at  the  Holbeck  station. 

At  the  close  of  plaintiff's  case,  defendants'  counsel  contended,  on  the 
authority  of  Stubley  v.  The  London  and  North  Western  Railway  Company, 
that  there  was  no  case  for  the  jury  against  the  defendants;  the  plaintiff's 
counsel  on  the  other  hand  relying  on  Bilbee  v.  The  London,  Brighton,  and 
South  Coast  Railway  Company  as  showing  the  defendants  to  be  liable.  The 
learned  Judge  thought  he  ought  not  to  keep  the  case  back  from  the  jury, 
and  he  accordingly  summed  up  the  case,  and  left  it  to  them  to  say  whether 
the  accident  was  occasioned  by  the  negligence  of  the  defendants  without  any 
contributory  negligence  on  the  part  of  the  unfortunate  deceased.  The  jury 
found  a  verdict  for  the  plaintiff  with  1501.  damages,  and  leave  was  reserved 
to  defendants  to  move  to  enter  a  nonsuit. 

Field,  Q.C.  accordingly,  in  Easter  Term  last,  moved  for  and  obtained  a 
rule  nisi  to  set  aside  the  plaintiff's  verdict,  and  to  enter  a  nonsuit  pursuant 
to  leave,  on  the  ground  that  there  was  no  evidence  of  negligence  on  the  part 
of  the  defendants,  or  for  a  new  trial  on  the  ground  that  the  verdict  was  against 
the  evidence,  and  that  the  deceased  contributed  to  the  accident;  and  against 
that  rule. 

May  26. — Overend,  Q.C,  and  Kemplay,  for  the  plaintiff,  now  shewed 
cause,  and  contended  that  this  was  a  case  in  which  negligence  was  clearly 
substantiated  against  the  defendants.  It  was  a  dangerous  and  negligent  thing 
that  passengers  should  be  obliged  to  cross  a  line  of  rails  on  which  so  many 
trains  were  daily  passing  and  repassing;  and  if  no  high-level  bridge  was  put 
there,  which  ought  to  have  been  the  case,  the  company  were  at  all  events 
bound  to  place  one  or  more  porters  there  to  warn  and  caution  passengers  crossing 
of  the  advance  of  coming  trains.  The  cases  of  Btlbee  v.  The  London,  Brighton, 
and  South  Coast  Railway  in  the  Court  of  Common  Pleas  (13  L.  T.  (n.s.)  146; 
34  L.  J.  182  CP. ;  18  C.  B.  N.S.  584),  and  Stopley  v.  The  London,  Brighton, 
and  South  Coast  Railway  Company,  in  the  Exchequer  (13  L.  T.  (n.s.)  406; 
4  H.  &  C.  93;  1  L.  R.  21  Ex.;  35  L.  J.  7  Ex.),  were  authorities  in  plaintiff's 
favour.  The  danger  here,  as  in  those  cases,  was  created  by  the  act  of  the 
company ;  the  deceased  not  having  the  choice  of  a  convenient  way  was 
warranted  in  crossing.  Again,  there  was  no  contributory  negligence  in  the 
deceased.  [Brahwell,  B. — In  Stapley's  case  the  open  gate  might  be  said 
to  amount  to  an  invitation.  Here  you  say  "silence  gave  consent."  Of 
course  there  is  always  a  presumption  that  a  train  is  coming  on  a  railway.] 
Not,  it  was  submitted,  at  the  particular  moment  when  passengers  are  in  the 
act  of  crossing,  and  that,  too,  in  the  absence  of  any  caution  from  the  defen- 
dants' servants.  [Bramwell,  B. — If,  instead  of  being  killed,  the  unfortunate 
deceased  had  had  her  dress  torn  by  contact  with  the  engine,  could  it  not  have 
been  said  to  her,  "  Why  did  you  not  look  out?  "1  There  were  here  no  means 
of  getting  from  the  station  without  danger,  and  no  one  to  warn  her  of  the 
danger. 

A,  WiUs  (with  him  Field,  Q.C,  contra),  for  defendants,  distinguished 
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Bilbee'8  case  and  Stapley's  case,  relied  on  contra.  In  those  cases  the 
accidents  happened  at  public  level  crossings  where  the  company  were  bound 
by  the  statute  to  erect  gates  and  keep  them  closed  across  the  line  when  a 
train  was  approaching.  Here  there  was  no  statutory  obligation  on  defendants 
to  put  a  bridge  or  to  place  a  porter  there.  The  remarks  of  Bruuwell  B.  in 
Stubley  v.  the  London  and  North  Western  Railway  Company,  in  the  Court  of 
Exchequer  (13  L.  T.  (n.s.)  376;  35  L.  J.  3  Ex. ;  1  L.  R.  18  Ex. ;  4  H.  &  C.  83), 
were  appropriate  and  applicable  here,  and  that  case  was  precisely  in  point 
and  conclusive  of  the  present  one.  There  was,  at  any  rate,  imdeniable  n^U- 
gence  on  the  deceased's  part,  who  should  have  looked  right  and  left  before 
stepping  on  the  line.    He  cited,  also. 

Cotton  V.  Wood,  29  L.  J.  333  C.  P.;  Comman  v.  The  Eaaiem  CounUM 
Railway  Company,  29  L.  J.  94  Ex.;  4  H.  &  N.  781. 

Our.  adv.  vult. 

June  12. — Bbamwell,  B.  now  delivered  the  judgment  of  the  court 
(Pollock,  C.B.,  Martin,  Bramwell,  and  Channell,  BB.)  as  follows: — We  are 
of  opinion  that  the  rule  to  enter  a  nonsuit  in  this  case  should  be  made  absolute. 
It  was  an  action  by  a  husband  against  the  defendants  for  damages  occasioned 
by  the  death  of  his  wife  attributable,  as  he  alleged,  to  the  negligence  of  the 
defendants.  The  case  was  this:  the  deceased  woman  having  arrived  by  a 
train  at  the  Holbeck  station  on  the  defendants'  line  of  railway,  got  out  in 
safety  and  then  proceeded  along  the  way,  which  she  was  well  acquainted  with, 
and  to  cross  the  single  line  by  a  level  crossing  in  order  to  leave  the  station. 
At  the  very  moment  she  stepped  on  the  line,  a  train,  which  she  could  have 
seen  if  she  had  looked,  arrived  at  the  same  spot,  and  she  was  knocked  down 
by  it  and  killed.  Under  these  circumstances,  on  the  point  reserved,  we  are 
of  opinion  that  there  was  no  evidence  to  go  to  the  jury  to  shew  any  negligence 
on  the  part  of  the  defendants;  the  supposed  negligence  being  that  they  ought 
to  have  had  somebody  stationed  there  to  inform  her  of  what  she  might  have 
informed  herself,  if  she  had  used  due  care.  I  am  unwilling  to  say  that  of  a 
deceased  person,  but  it  is  the  truth.  V/e  think  therefore  that  there  was  no 
evidence  to  go  to  the  jury  for  negligence  on  the  part  of  the  defendants.  For 
my  own  part  I  think,  in  addition  to  that,  that  tiiere  was  sufficient  evidence 
that  it  was  her  own  doing  and  her  own  net.  As  to  that  matter  I  speak  for 
myself  only. 

Rule  ahtolute  to  enter  a  nonmii. 


IN  THE  COURT  OF  EXCHEQUKR. 

June  2,  1866. 

GRIFFITHS  {Adminiatratrix,  do.)  v.  THE  LONDON  AND  NORTH- 
WESTERN RAILWAY  COMPANY. 

14  L.  T.  797. 

Railway  company — Liability  of  for  accident  from  defective  hoitti»§ 
machinery — Right  of  to  carry  on  business  in  their  own  way. 

Negligence. — A  railway  company  have  a  right  to  carry  on  their  businfgsw 
their  own  premises  in  such  a  way  as  they  think  fit;  and,  so  far  as  the  conduct 
of  such  business  is  concerned,  to  use  defective  machinery,  e.g.,  for  hmt^ 
goods  on  their  own  premises,  merely  compensating  the  owners  for  any  injury 
.done  thereby  to  such  goods,  and  they  are  not  guilty  of  negligence,  or  Uwit 


Digitized  by  Google 


UA.        GRIFFITHS  V.  THE  LONDON  &  NORTH  WESTERN  ELY.  CO.  3495 


m  an  action  for  damages,  under  Lord  CampbeWa  Act,  quoad  a  third  party 
lawfuUy  on  their  premises  who,  without  invitation  hy  words  or  conduct  on 
their  part  so  to  do,  chose  to  pass  under  a  heavy  package  of  goods  which  was 
tn  the  act  of  being  hoisted  by  a  crane,  and  which  slipped  from  the  sling  by 
which  it  was  defectively  suspended,  and  fell  upon  and  kiUed  him  whilst  so 
passing  under  it,  there  being  another  way  by  which  he  might  have  gone 
without  passing  under  the  package  in  question,  and  the  company  having  no 
reason  to  expect  that  people  would  pass  underneath  it. 

Declaration : 

That  before  and  at  the  time,  &c.,  defendants  were  possessed  of  a  certain 
railway  and  a  certain  railway  station  and  platform  in  Liverpool,  and  one  Thomas 
Oriffiths  was  lawfully  in  the  said  station  and  upon  the  said  platform  and  defen- 
dants by  their  servants  were  then  receiving  from  a  certain  lorry  or  waggon  in  the 
said  station  certain  bags  of  ground  madder  by  means  of  certain  machinery 
and  tackle  of  defendants  to  wit  a  certain  hoist  or  crane  there,  and  a  certain 
sling  or  rope  attached  or  belonging  thereto,  and  defendants  so  negligently  and 
unskilfully  managed  the  said  machinery,  tackle,  hoist,  crane,  and  sling  for  the 
purpose  aforesaid,  and  used  so  little  care  and  ddll  in  and  about  the  fastening 
and  security  therewith  and  thereto  one  of  the  said  bags  whilst  being  so 
removed  as  aforesaid,  and  the  said  machinery,  Ac,  were  so  defective  and 
improper,  and  imperfect  for  the  purpose  aforesaid,  that  by  means  of  the 
premises  the  said  bag  of  ground  madder  slipped  from  the  said  machinery,  &c., 
and  fell  upon  and  struck  the  said  T.  Griffiths,  then  lawfully  being  in  the  said 
station  and  upon  the  said  platform,  whereby  the  said  Thomas  Griffiths  was 
wounded  and  injured,  and  in  consequence  of  the  wounds  and  injuries  received 
thereby  the  said  T.  Griffiths  shortly  afterwards,  and  within  twelve  calendar 
months,  &c.,  died,  and  plaintiff  as  such  administratrix,  &c.,  for  benefit  of 
herself  the  wife,  and  of  Thomas  and  William,  the  children  of  the  said 
T.  Griffiths,  according  to  the  statute,  &c.,  claims  l.OOOZ. 

Pleas: — 1.  Not  guilty.  2.  That  at  the  said  time  when  the  said  bag,  &a. 
fell  upon  the  said  deceased  he  was  not  lawfully  in  that  part  of  the  station  and 
platform  where  he  was  at  the  said  time  when,  &c. ;  and  upon  those  pleas 
issue  was  joined. 

-  At  the  trial,  before  Lush,  J.  and  a  special  jury,  at  the  last  Lancashire 
Spring  Assizes  at  Liverpool,  it  appeared  that  the  deceased  husband  of  the 
plaintiff  was  a  porter  of  the  name  of  Griffiths,  in  the  employ  of  a  firm  of 
chemists  and  druggists  at  Liverpool,  and  in  the  course  of  his  duty  on  behalf 
of  his  employers  he  took  some  goods  to  the  Waterloo  goods  station  of  the 
defendants'  company  at  Liverpool  for  the  purpose  of  their  being  sent  oft  by 
the  railway  into  the  coiintry.  Upon  arriving  at  the  usual  forwarding  depart- 
ment he  unloaded  his  goods  from  his  lorry,  as  is  customary  for  all  carters  to 
do  at  the  station,  and  then  applied  to  a  servant  of  the  company  of  the  name 
of  Newsome  for  a  receipt  for  the  goods  which  it  was  Newsome's  duty  to  give 
him.  At  the  moment  that  deceased  spoke  to  Newsome  the  latter  was 
engaged  in  unloading  some  sacks  of  ground  madder  from  another  cart  by 
means  of  a  steam  power  hoist  or  crane,  each  bag  being  suspended  from  the 
crane  by  a  sling  or  noose  placed  round  its  centre.  Newsome  was  in  charge 
of  the  jigger  and  break  that  worked  the  crane,  and  on  being  asked  by  the 
deceased  to  sign  the  receipt,  he  made  fast  the  check  of  the  jigger,  and  left 
the  bag  of  madder  which  he  was  in  the  act  of  hoisting  swinging  suspended  in 
the  air  some  five  feet  above  the  ground.  Newsome  having  no  ink  with  him, 
the  deceased  offered  to  get  him  a  dip,  whereupon  Newsome  handed  him  his 
pen,  and  the  deceased  proceeded  to  go  with  it  to  Newsome's  hut,  a  short 
distance  off  where  the  ink  was.  In  doing  so  he  passed  over  several  packages 
of  goods  that  were  lying  heaped  about  the  station  yard,  and  imder  the  bag  of 
madder  which  was  hanging  suspended  in  the  sling  from  the  hook  of  the  crane, 
and  at  the  moment  that  he  was  so  passing  under  it,  the  bag  of  madder. 
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weighing  between  three  and  four  hundredweight,  slipped  from  the  sling,  and 
fell  upon  and  crushed  him  so  seriously  that  he  died  within  a  few  minutes 
after  being  carried  to  the  hospital. 

It  was  contended  at  the  trial,  on  the  part  of  the  plaintiff,  and  witnesses 
were  called  who  stated,  that  the  sling  used,  being  a  single  loop  round  the 
centre  of  the  package,  which  might  be  safe  enough  for  a  soft  or  limp  package 
like  a  bag  of  flour,  the  ends  of  which  would  hang  down  on  each  side,  and  so 
prevent  the  bags  slipping  through  the  loop,  was  not  a  safe  or  proper  one  kft 
a  hard  and  stiff  package  like  the  bag  in  question,  and  that  it  should  either 
have  been  a  "  thimble  sling,"  which  tightly  grips  and  ties  the  package  in 
the  middle,  or  there  should  have  been  two  loops  or  slings,  one  at  each  end 
of  the  package,  so  that  it  would  have  rested  steadily,  and  not  have  shpped 
through  the  sling.  But,  on  the  other  hand,  other  witnesses,  called  by  the 
plaintiff,  who  were  servants  of  the  company,  stated  that  the  sling  in  question 
was  the  usual  and  proper  one,  and  had  been  used  for  more  than  twenty  years 
for  similar  packages  without  an  accident. 

It  was  also  contended  by  the  defendants  that  the  plaintiff  contributed  to 
the  accident  by  his  own  negligence  in  going  under  the  package,  there  being, 
as  it  was  proved,  another  way  to  the  hut  or  office  in  question  free  from  obstruc- 
tion of  packages  and  clear  of  the  crane  and  sling,  by  which  he  mi^t  and 
ought  to  have  gone. 

The  learned  judge  left  the  jury  to  say  first,  whether  the  sling  was  a 
proper  sling,  and  whether  the  company  used  it  in  the  way  in  which  they 
ought  to  have  used  it;  and  secondly,  whether  the  deceased  was  himself 
contributory  to  the  accident  by  going  under  the  sling  in  the  way  in  whidi 
he  did. 

The  jury  found  a  verdict  for  the  plaintiff  with  300L  damages — 200!.  for 
the  widow,  and  501.  each  for  the  deceased's  two  children,  and  the  learned 
judge  reserved  leave  to  the  defendant  to  move  to  enter  a  nonsuit. 

E.  James,  Q.C.  accordingly,  in  Easter  Term  last,  obtained  a  rule  on  the 
part  of  the  defendants  to  set  aside  the  plaintiff's  verdict  and  enter  a  nonsuit 
on  the  ground  that  there  was  no  evidence  for  the  jury,  or  for  a  new  trial  on 
the  ground  that  the  verdict  was  against  evidence;  against  which 

June  2, — Brett,  Q.C,  and  Quain,  for  plaintiff,  now  shewed  cause.— The 
negligence  here  was  twofold.  The  company  knew  persons  must  apply  to 
Newsome,  their  signing  clerk,  for  receipts,  and  yet  they  set  him  to  superin- 
tend working  the  crane,  and  then  he,  instead  of  lowering  the  bag  to  the  ground, 
left  it  swinging  in  the  air.  [Martin,  B. — Can  it  be  said  to  be  negligence 
that  he  stopped  to  attend  to  the  deceased  who  spoke  to  him?  The  accident 
was  the  natural  result  of  his  speaking  to  Newsome.]  It  was  not  the  stopping, 
but  leaving  the  bag  suspended  instead  of  lowering  it  to  the  ground,  that  was 
negligent.  It  was  neghgence  also  in  defendants  to  use  this  sling,  which  was 
proved  to  be  an  unsafe  one  for  a  hard  package,  which  required  either  a  thimble 
sling,  which  would  have  gripped  and  locked  it  tightly  in  the  middle,  or  a 
sling  with  double  loops  at  each  end  of  the  package.  If  there  be  any  evidence 
of  negligence  in  defendants'  servants  this  rule  must  be  discharged,  for  the 
question  of  contributory  negligence  was  for  the  jury.  [Martin,  B.  refers  to 
Bolch  V.  Smith  in  the  Court  of  Exchequer  (6  L.  T.  {n.s.)  158;  31  L.  J.  201 
Ex. ;  7  H.  &  N.  736).  Bramwell,  B. — Negligence  is  a  relative  term,  and  the 
difficulty  I  feel  in  cases  of  this  class  is  whether  a  sling  like  this  can  be  called 
a  negligent  sling  with  regard  to  a  man  who  walks  under  it  having  no  right  to 
walk  there.  Was  he  invited  to  go  that  way?  Would  the  defendants,  if  they 
did  again  wilfully,  and  with  knowledge  of  what  might  happen,  that  which 
they  did  as  you  say  carelessly,  not  knowing  it,  be  liable  for  an  accident?]  It 
was  contended  that  they  would  be.  The  rule  was  that  persons  must  so  use 
then-  property  as  not  to  endanger  others  who  were  not  themselves  negligent, 
and  this  was  clearly  an  unsafe  sling.    As  to  contributory  negligence,  tits 
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deceased  had  a  right  to  assume  defendants  would  use  a  safe  sling  and  use  it 
in  the  usual  way,  which  it  was  proved  was  not  the  case  here.  Moreover, 
(their  servants  permitted  him  to  go  imder  the  sling  without  a  word  of  caution 
oit  prohibition,  which  amounted  to  an  invitation.  [Martin,  B. — Can  crawling 
over  heaps  of  packages  and  under  cranes  be  a  proper  way?  Using  common 
sense  he  must  have  known  that  round  behind  the  hut  was  the  proper  way.  ] 
There  was  evidence  of  negligence  in  using  a  dangerous  sling,  and  the  jury  were 
justified  in  finding  no  contributory  negligence  in  plaintiff  in  his  passing  under 
the  crane.  A  nonsuit  at  all  events  could  not  be  entered  here.  They  cited 
also  Cotton  v.  Wood  (29  L.  J.  333,  CP.).  [Mabtin,  B.  referred  to  CTajter  v. 
The  Metropolitan  Raihcay  Company  in  the  Court  of  Common  Pleas  (1  L.  B. 
300,  CP.,  1  H.  &  R.  164).] 

E.  James,  Q.C.  and  T.  J.  Barstow,  contra,  iar  defendants,  were  not 
called  on  to  support  their  rule. 

Martin,  B. — We  are  all  of  opinion  that  there  was  no  evidence  in  this 
case  to  go  to  the  jury,  and  therefore  that  we  must  adopt  the  course  pursued 
in  the  case  in  the  Court  of  Common  Pleas.  There  was,  in  my  judgment,  no 
evidence  of  negligence  here.  Surely  a  railway  company  must  be  allowed  to 
cany  on  its  business  on  its  own  premises  in  such  a  way  as  it  thinks  fit.  When 
the  company  used  this  crane  it  was  never  thought  that  any  one  would  go  under 
it;  it  was  merely  used  in  carrying  out  their  own  mode  of  doing  their  own 
businera.  How  can  it  be  said  that  there  was  any  negligence?  Let  us  see 
what  it  was  that  occurred  and  how.  The  deceased  man  went  to  the  goods 
station ;  he  interrupted  the  servant  of  the  company  in  the  discharge  of  his 
business,  and  thereupon  he  naturally  stopped  the  working  of  the  crane,  and 
the  package  remained  suspended  in  the  air ;  he  wanted  a  pen  and  ink  for  his 
own  purpose  and  he  went  to  get  it,  but  instead  of  going  the  clear  road,  he 
went  under  this  suspended  package  and  misfortune  happened.  If  ever  tiiere 
was  an  accident,  that  was  one ;  and  unless  railway  companies  can  be  made 
insurers  in  every  case  where  a  man  goes  upon  their  premises,  the  defendants 
are  not  responsible  here.  We  t^e  the  same  course  in  this  case  that  was 
adopted  by  the  Court  of  Common  Pleas,  and  make  the  rule  absolute  to  enter 
a  nonsuit,  but  we  reserve  our  decision  upon  the  other  point  in  the  event  of 
the  case  going  to  error. 

Bramwell,  B. — I  have  merely  a  word  to  add.  If  the  defendants  had 
had  reason  to  expect  that  people  would  pass  under  this  crane,  or  had  invited 
them  by  words  or  conduct  in  any  way  so  to  do,  there  would  have  been  evidence 
of  negligence  of  which  the  suffering  party  might  complain ;  but  I  see  no 
evidence  that  they  had  any  reason  to  expect  that  people  would  p^ss  under- 
neath it,  or  that  they  in  any  way  invited  or  led  them  into  the  temptation  of 
so  doing.  If  that  is  so,  I  do  not  see  how  there  can  be  said  to  have  been  any 
negligence  in  this  case,  because  the  defendants  had  a  right  to  use  the  most 
defective  slings  they  liked  as  far  as  the  conduct  of  their  own  business  was 
concerned,  merely  compensating  the  owners  of  goods  for  any  injury  done 
thereby  to  such  goods.  These  questions  are  really  relative  questions ;  there 
is  no  such  thing  as  absolute  negligence :  the  question  is,  whether  there  is 
negligence  with  reference  to  the  patty  complaining,  and  I  am  of  opinion  that 
there  was  not  any  such  here. 

Channell,  B. — I  do  not  entertain  any  doubt  in  this  case.  In  the  course 
of  the  argument  I  entertained  perhaps  some  little  doubt  whether  there  should 
be  a  nonsuit;  but  I  do  not  think  it  necessary  to  recapitulate  the  facts, 
considering  the  course  we  propose  to  adopt  in  making  the  rule  absolute,  and 
the  possible  event  of  the  case  being  taken  to  a  court  of  error. 

Pollock,  C.B.  was  absent. 

Rule  absolute  for  a  nonsuit. 
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Newcastle,  Martin,  B.,  July  16,  1866. 


HARLE  V.  CATHERALL  AND  OTHERS. 


14  L.  T.  801. 


Libel — Public  Officer — Newspaper. 

No  criticiam  on  a  person  holding  a  public  office  like  that  of  waytearden 
can  be  a  libel  unless  malice  is  proved. 

Libel  and  Slander. — Whether  the  neglect  of  the  editor  of  a  newspaper 
to  inquire  into  the  truth  of  allegations  sent  to  him  for  publication  is  evidenct 
of  malice,  queere? 

This  waB  an  action  for  a  libel  in  the  Hexham  Courant  newspaper. 
Manisty,  Q.C.,  and  Kemplay,  for  tiie  plaintiff. 
Campbell  Foster  and  HerscheW  for  tibie  defendants. 

The  plaintiff  was  a  waywarden  and  member  of  the  highways  board  of  the 
Corbridge  District.  The  defendants  were  proprietors  of  the  Hexham  Courant 
newspaper.  The  alleged  libel  was  contained  in  the  following  letter,  pudttlisfaed 
in  that  joiu-nal: 

"  If  our  unworthy  waywarden,  who  is  supposed  to  do  nothing  but  what  is 
right  and  just,  thinks  fit,  after  being  placed  in  that  responsible  position,  to 
pave  and  drain  bis  own  premises  with  the  public  money,  it  is  time  that  we 
raise  a  cry,  and  say,  *  Well  done,  thou  bad  and  unfaithful  servant,  thou  hast 
not  been  careful  over  few  things,  so  we  will  not  make  thee  lord  over  many 
things.'  I  do  sincerely  hope  that  a  sufficient  number  of  ratepayers  will 
attend  the  vestry  meeting,  and  not  allow  ^is  individual  to  bring  in  his  party 
for  the  purpose  of  carrying  their  scheme  by  a  loi^  majority. — ^A.  Batbpatsb." 

Foster  contended  that  it  was  a  privHeged  communicati<m,  being  a 
criticism  on  a  public  officer. 

Martin,  B.,  in  summing  up,  said: — The  first  question  was  whether  the 
correspondence  which  appeared  in  the  paper  was  a  libel  at  all,  and  according 
to  the  construction  which  had  been  put  upon  the  Act  of  Parliament  ai 
regarded  libels,  the  jury  must  judge  for  thehiselves.  They  were  perhaps 
aware  that  at  one  time  it  was  a  matter  of  great  doubt  whether  it  was  for  the 
judge  or  the  jury  to  decide  upon  what  was  a  libel;  but  recently  that  question 
had  been  set  at  rest  by  Act  of  Parliament,  which  said  that  the  jury  were  to 
decide,  and  not  the  jui^e.  It  had  always  been  the  practice,  since  the  passing 
of  that  Act,  in  these  cases  to  leave  the  decision  to  the  jury.  He  believed  also 
that,  according  to  the  opinions  of  many  eminent  persons,  the  judge  ought  to 
state  to  the  jury  what  his  opinion  of  the  case  submitted  to  a  court  was;  so 
that  it  was  only  an  opinion  of  a  judge  as  a  thirteenth  juryman,  as  it  were, 
and  not  a  matter  of  law,  which  aided  the  jury  in  arriving  at  their  decisioo 
upon  the  question  of  libel.  A  libel  had  been  defined  to  be  a  publicatiui 
without  justification  or  lawful  excuse,  which  was  calculated  to  injure  the 
reputation  of  another  by  exposing  him  to  contempt  or  ridicule.  That  was  the 
definition  put  upon  libel  by  Lord  Wensleydale  when  that  learned  Lord  was 
Baron  Parke,  and  it  was  a  definition  which  he  (the  learned  judge)  had  always 
acted  upon  in  his  judicial  career.  He  would  read  the  document  complained 
of  to  the  jury,  and  they  might  observe  it  carefully  to  see  if  they  saw  anything 
libellous  in  it.  They  must  use  their  own  judgment  in  the  matter,  and  lay 
aside  altogether  the  eloquent  statements  of  the  learned  counsel  on  each  side. 
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[His  Lordship  then  read  the  letter  dated  March  21,  1866,  and  signed  "  A 
Ratepayer."]  Now  they  must  ask  themselves  whether  such  statements  as 
were  contained  in  that  letter  were  injurious  to  a  public  man.  His  impression 
was  that  the  document  was  a  libellous  one;  but  the  defence  was  tiiat  the 
paper  containing  the  letter  was  a  privileged  publication;  and  that  if  a  person 
put  himself  forward  as  a  public  man  for  a  public  office,  every  one  had  a  right 
to  comment  on  the  man's  fitness  for  the  office  which  he  held;  and  that  so 
long  as  the  critic  confined  himself  to  comments  on  the  man's  fitness  or  imfit- 
ness  for  the  office,  the  comments  were  not  actionable,  and  the  publication 
containing  them  was  excusable  from  action.  The  real  case  was  whether  the 
Hexham  CouTunt  was  a  publication  of  that  character  or  not.  He  knew  no 
limit  himself  to  comments  on  a  man  who  claimed  a  public  office,  except  it 
were  malice.  If  a  person  thought  fit  to  publish  what  be  knew  to  be  false 
in  regard  to  a  man,  then  the  privilege  of  o(nnment  in  a  journal  ceased  to 
protect  him,  and  he  became  responsible  for  what  he  published.  There  was, 
however,  in  this  case  some  difficulty,  but  he  was  not  aware  that  the  difficult 
point  had  been  directly  raised.  If  this  action  had  been  brought  against  the 
writer  of  the  letter  of  March  21,  and  it  had  been  proved  that  the  paving  and 
draining  of  the  plaintiff's  premises  had  not  been  done  at  the  public  expense, 
then  he  (the  learned  judge)  should  have  had  no  doubt  from  the  evidence  of 
that  being  a  malicious  statement,  and  it  would  take  away  character  of 
privilege  from  the  publication  in  which  the  statement  appeared.  But  the 
action  had  been  brought  against  tiiree  gentlemen  whom  tiiey  did  not  know 
were  cognisant  of  the  question.  Mr.  Catherall  did  not  know  Mr.  Harle  nor 
his  ooncems,  although  he  admitted  that  he  might  know  that  there  was  such 
a  man  as  Mr.  Harle  in  existence  living  in  the  neighbourhood.  It  struck  him 
(the  learned  judge)  that,  if  a  newspaper  editor  or  proprietor  published  a 
document  which  contained  a  false  statement  of  a  particular  fact  in  regard  to 
a  person  mentioned  in  the  document,  and  if  it  turned  out  that  the  statement 
was  false,  and  that  it  was  published  without  taking  any  pains  to  establish  its 
truth,  that  would  be  a  malicious  publication.  Therefore,  he  told  t)i6m  that 
it  seemed  to  him  that  if  a  fact  was  published  in  a  newspaper,  and  the  editcnr 
took  no  pains  to  ascertain  its  truth,  the  jury  must  decide  on  its  nature  when 
submitted  to  them.  If  a  man  thought  fit  to  bring  an  action  for  libel  against 
the  proprietor  of  a  newspaper,  no  blame  attached  to  him;  and  again,  when  a 
man  went  to  an  editor  to  ask  for  the  name  of  an  anonymous  correspondent, 
no  blame  attached  to  the  editor  for  refusing  to  give  the  name.  Indeed,  an 
editor  would  almost  be  mad  to  do  so.  He  should  blame  no  editor  for  so 
refusing.  In  this  case  the  editor  refused  to  give  the  name  of  his  corres- 
pondent, but  he  had  offered  to  open  his  columns  to  the  plaintiff,  and  the 
plaintiff  had  taken  advantage  of  the  offer,  and  replied  to  several  communica- 
tions against  him,  in  which  he  had  pointed  out  how  the  statements  of  the 
latter  erred  against  him.  It  did  seem  primd  facie  hard  after  that,  that  he 
should  turn  roimd  against  an  editor  and  sue  him  for  damages.  He  should, 
however,  leave  all  that  to  the  j\u*y,  but  the  fact  last  mentioned  should  not  be 
left  out  of  the  consideraticm  of  the  jury. 

Verdict  for  the  plaintiff,  damages  201. 
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IN  BE  THE  suitors'  FEE  FUND. 


Chblhsford,  L.C.,  July  18,  1866. 

Re  THE  SUITOBS'  FEE  FUKD,  ex  parte  THE  ADDITIONAL  CLEBK8 
IN  THE  TAXING  MASTERS'  OFFICE. 

U  L.  T.  819. 

6  4  6  Vict.  0,  108,  and  16  d  16  Vict.  c.  87— Salary— Cofwtruciion  of  Aot. 

Six  additional  clerka  had  been  appointed  in  1853,  at  a  salary  of  1001.,  m 
the  application  of  the  taxing  maatera  to  the  Lord  Chancellor.  Their  AoJary 
was  subsequently  increased  to  1201.,  but  they  received  no  formal  appointme^ 

until  1865,  when  the  Lord  Chancellor  made  a  formal  order  appointing  them. 
They  now  applied  for  the  full  salary  of  3501.  urtder  the  terms  of  the  above 
Acts: — Held,  that  as  a  statutory  power  must  be  strictly  construed,  the 
petitioners  were  entitled  to  the  full  salary  from  the  date  of  the  formal  appoint' 
meni  in  1866. 

This  was  a  petition  presented  by  six  additional  clerks  in  the  taiing 
masters'  office  for  the  full  salary  of  3601.  By  the  Chancery  Amendm^  Act 
(6  A  6  Vict.  o.  103)  s.  9,  each  taxing  master  was  authorised  to  appoint  a  cleric 
to  assist  him,  at  a  salary  of  250Z.  a-year;  and  by  the  subsequent  Act  (15  &  16 
Vict.  c.  87)  the  salary  was  increased  to  350L  In  1853,  in  consequence  of  the 
increased  duties  of  their  office,  the  taxing  masters  applied  to  the  Lord  Chan- 
cellor  for  additional  clerks,  and  the  Lord  Chancellor,  by  a  memorandum, 
approved  of  an  additional  clerk  to  each  taxing  master.  By  an  order  of  the 
court  such  clerks  were  to  be  paid  1001.  each,  which  salary  was  afterwards 
increased  to  1201.  Several  unauccessful  appUcations  had  since  been  made 
to  various  Lord  Chancellors  for  an  increase.  Up  to  July,  1866,  no  regular 
appointment  of  these  additional  clerks  had  been  made,  but  the  then  Lord 
Chancellor  (Lord  Cranworth)  made  a  formal  order  appointing  them.  Under 
these  circumstances  they  now  petitioned  for  the  full  salary  of  3501.,  to  which 
they  alleged  they  were  entitled  under  the  above-mentioned  Acts. 

Rolt,  Q.C.,  and  W.  Pearson,  for  the  petitioners,  submitted  that,  under 
the  strict  legal  construction  of  the  Acts,  additional  clerks  were  to  have  the 
same  authority  as  other  clerks,  and  had  a  statutory  right  to  the  salary  of  8501. 

J.  H.  Taylor  for  the  Suitors'  Fee  Fund. 

The  Lord  Chancellor. — The  case  depends  entirely  upon  the  construction 
of  the  Act,  and  the  terms  used  in  the  Act  are  so  plain  that  I  wonder  any 
doubt  could  have  been  entertained  about  them.  By  the  9th  section  of  the 
6  &  6  Vict.  c.  103,  a  taxing  master  may  appoint  an  additional  clerk  if  neces- 
sary, and  as  many  more  as  the  Lord  Chancellor  shall  order,  and  every  such 
clerk  shall  be  entitled  to  a  salary  of  2501.  per  annum  under  that  Act.  It  it 
not  possible  to  put  such  a  construction  on  the  Act  as  to  exclude  the  assistant 
clerks.  The  40th  section  of  the  15  &  16  Vict.  c.  87,  raised  the  salary  of  ever; 
such  clerk  to  3501.  per  annum,  and  the  queaClon  is  whether  a  clerk  appointed 
by  the  taxing  master  and  the  Lord  Chancellor  comes  within  the  meaning  of 
the  words  "every  such."  The  case  has  nothing  to  do  with  the  nature  of 
the  duties  performed.  A  statutory  power  must  be  strictly  construed,  and 
looking  at  the  Act  and  the  order  of  July,  1865,  I  have  no  doubt  that  the 
petitioners  are  entitled  to  the  full  salary  of  3501.  per  annum  after  that  date. 
The  costs  will  come  out  of  the  suitors'  fund. 
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LoED  BoMiLLY,  M.R.,  July  30.  1866. 
BRETT  V.  CARMICHAEL. 
14  L.  T.  820. 

AdministTation— Decree — Distribution  of  estate — Foreign  suit — Executors 
in  England — Indemnity. 

ExBOtrroB  and  Adhinistbatob. — A  suit  was  instituted  here  for  the 
administration  of  a  testator's  estate,  and  the  usual  administration  decree  was 
pronounced.  The  chief  clerk  then  made  his  certificate,  finding  that  certain 
debts  were  due  from  the  testator's  estate,  which  debts  he  specified.  A 
petition  was  then  presented  praying  for  an  order  to  compromise  the  suit,  and 
to  distribute  the  estate  among  ike  parties  entiiUd  to  it,  when  it  was  for  the 
first  time  discovered  that  there  were  some  foreign  creditors  in  France  who  had 
large  claims  against  the  estate.  Thereupon  the  order  to  distribute  it  was 
stayed,  and  proper  advertisements  and  notices  directed  to  be  ituerted  in  the 
French  and  other  papers  for  creditors  to  come  in  by  a  certain  day,  or  otherwise 
that  the  estate  would  be  distributed.  It  further  appeared  that  two  of  the 
French  creditors  had  commenced  actions  in  France  against  the  executors  and 
others  interested  in  the  estate  in  respect  of  their  claims.  The  plaintiff  in  one 
of  those  actions  was  unsuccessful,  and  lodged  an  appeal  against  the  decision, 
which  was  adverse  to  him.  That  appeal  was  afterwards  compromised.  The 
other  French  action  was  sliU  pending.  The  executors  in  this  country  now 
applied  to  the  court  for  its  advice  and  direction  how  they  should  act  in  the 
matter,  and  for  an  order  to  distribute  the.  estate,  having  regard  to  the  pending 
French  action  artd  the  proper  indemnity  to  be  afforded  to  them  with  respect 
to  it,  and  other  such  like  demands: — Held,  that  the  proper  course  was  for  the 
court  to  retain  a  sum  (5,000i.)  of  Consols  to  meet  the  possible  claim,  if  estab- 
lished, in  the  pending  French  action;  that,  subject  thereto,  the  residue  of  the 
estate  ought  to  be  distributed  among  the  parties  entitled  to  it;  and  that  liberty 
must  be  reserved  to  apply  to  the  court,  and  specially  for  the  executors  to  do 
80  with  reference  to  their  indemnity. 

This  8uit  was  instituted  for  the  administration  of  the  estate  of  a  Mr.  John 
Watkins  Brett.  The  testator,  by  his  will,  dated  the  18th  July,  1856,  desired 
that  all  his  real  and  personal  estate  should  be  disposed  of,  and  that  one-tenth 
of  the  value  should  be  appropriated  to  charitable  purposes,  with  the  earnest 
prayer  that  God  might  so  guide  the  disposition  of  the  same  as  might  best  tend 
to  the  present  and  eternal  welfare  of  the  testator's  fellow-creatures.  He  then 
appointed  his  brother  and  sister,  Francis  Henry  Brett  and  Caroline  Jane 
Wileman,  to  an  equal  right  to  the  disposal  of  such  tenth  part,  it  being  the 
testator's  wish  that  the  Church  and  Moravian  missions  should  receive  two- 
thirds  of  such  one-tenth  part,  equally  divided,  and  the  town  missions  and 
Scripture  readers'  societies  the  remaining  third  of  such  tenth  part  equally 
divided.  The  testator  then  left  his  collection  of  pictures,  with  certain  excep- 
tions, works  of  art,  curiosities,  and  plate,  to  be  disposed  of  by  sale  at  auction, 
as  in  his  will  was  mentioned,  one-tenth  of  the  proceeds  being  reserved  for 
disposal  as  aforesaid ;  and  so  in  like  manner  with  each  portion  of  the  property 
as  realised.  The  furniture  was  to  be  disposed  of  as  might  be  best  approved; 
and  be  also  desired  that  the  shares  in  telegraph  companies,  and  in  railways 
or  mines,  should  be  disposed  of  by  or  under  the  advice  of  Mr.  Isaac 
Braithwaite,  to  realise  as  might  be  best  advised,  one-tenth  being  set  apart 
for  disposal  as  aforesaid,  and  the  remaining  nine-tenths  to  be  divided  as 
follows : 

To  Jacob  Brett  one  remaining  tenth  of  all  such  proceeds,  and  further  all 
right  and  title  to  two  pictures  by  Dakeffe,  then  in  the  possession  of  Mr.  Cyrus 
Field  at  New  York,  U.S.,  and  also  an  acquittance  of  all  debts  due  to  the 
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testator  from  him,  the  said  debts  and  pictures  to  be  clear  of  all  appropriation 
of  tiie  one-tenth  set  apart  for  charitable  purposes.  The  testator  then  directed 
that  the  remaining  eight-tenths  of  his  property  should  be  divided  into  five 
parta^  and  he  gave  one-fifth  of  such  parts  to  Francis  Henry  Brett,  another 
fifth  to  Caroline  Jane  Wileman,  another  fifth  to  Isaac  Brett,  another  fifth  to 
Thomas  Watkins  Benjamin  Brett,  and  the  remaimng  fifth  to  Hester  Brett 
and  Elizabeth  Brett,  equally  to  be  divided  between  them.  The  testator  then 
expressed  his  desire  that,  if  any  of  the  British  Submarine  or  other  telegraphic 
shares  could  not  be  disposed  of  to  advantage,  after  setting  apart  one-tenth 
as  aforesaid,  the  same  should  be  deposited  in  the  London  and  Westaumter 
Bank  in  the  joint  names  (of  his  executors),  and  that  the  interest  and  annual 
income  thereof  should  be  divided  in  the  proportion  named.  He  then  appointed 
Francis  Henry  Brett  and  Henry  Wileman  to  act  conjointly  under  the  trustee* 
of  his  will  in  all  such  arrangements  for  securing  the  appropriation  of  the 
annual  interest  to  tiie  said  Jacob  Brett,  Thomas  Watkins,  Benjamin  Brett, 
Caroline  Jane  Wileman,  Hester  Brett,  and  Elizabeth  Brett;  and  he  also 
appointed  Sir  James  Eobert  Carmichael  and  Edward  Cheshire  to  be  the 
executors  of  the  will,  with  the  usual  powers,  and  bequeathed  to  them  the 
sum  of  lOOL  each,  or  the  value  thereof,  to  be  selected  frtHn  the  pictures  or 
curiosities  at  the  sale. 

The  testator  died  on  the  3rd  December,  1863,  and  t^e  executors  duly 
proved  the  will  on  the  29th  January,  1864. 

The  testator  had  no  real  estate ;  but  at  the  time  of  his  death  he  had  an 
mterest  in  a  leasehold  house,  No,  2.  Hanover  Square,  which  was  afterwards 
sold  for  5001.  and  was  possessed  of  some  original  and  preference  shares, 
debentures,  bonds,  stocks,  or  other  securities,  in  the  Atlantic  Telegraph 
Company,  the  Mediterranean  Extension  Telegraph  Company,  the  New  Yorit 
and  London  Telegraph  Company,  the  British  and  Irish  Magnetic  Telegraph 
Company,  and  other  companies  of  a  similar  nature,  and  in  particular  in  the 
Mediterranean  Submarine  Electric  Telegraph  Company.  In  March,  1865, 
the  estimated  value  of  all  that  species  of  property  belonging  to  the  testator 
was  about  32,5361.  lOs.  He  was  also  possessed  of  other  personal  estate  of 
considerable  value.  Various  deeds  of  arrangement  and  oUier  transactions  took 
place  between  the  parties  interested  in  the  testator's  estate;  and  ultimately 
this  suit  was  instituted  to  administer  it.  The  usual  administration  decree 
was  made  in  the  suit ;  after  which  the  chief  clerk  certified  that  there  existed 
certain  claims  against  the  estate,  which  he  specified.  A  petition  was  after- 
wards presented  praying  an  order  to  compromise  the  suit,  and  on  tJie  Slst 
July,  1865,  an  order  to  that  effect  was  duly  made;  and  that  the  distributioo 
of  the  estate  by  the  executors  should  then  be  carried  out,  in  accordance  with 
the  arrangement  agreed  upon  between  the  parties. 

Before  any  distribution  of  the  estate  had  been  effected,  it  appeared  that 
there  were  some  claimants  in  France,  the  existence  of  whose  demands  was 
not  known  when  the  chief  clerk  made  his  certificate,  and  that  two  of  those 
claimants  had  commenced  suits  in  France  against  the  executors  and  the  other 
parties  interested  in  the  testator's  estate  in  respect  of  their  claims.  They 
sought  to  recover  a  sum,  in  the  whole  of  upwards  of  80,0001.,  for  alleged 
mismanagement  and  malversation  by  the  testator,  as  gerant  of  the  Mediter- 
ranean Submarine  Electric  Telegraph  Company.  It  was  stated,  however, 
that  the  company  had,  at  a  general  meeting,  passed  a  resolution  by  whidi 
tiiey  approved  of  the  testator's  conduct  as  gerant,  and  honourably  acquitted 
him  of  any  approach  to  impropriety. 

When  the  executors  here  ascertained  the  fact  of  the  French  claims  being 
persisted  in,  they  presented  a  petition  praying  that,  notwithstanding  the 
order  of  the  21st  July,  1865,  the  estate  of  the  testator  remaining  undistributed 
might  be  retained,  and  the  distribution  thereof  postponed  until  the  final 
determination  of  the  French  suits,  or  until  the  further  order  of  this  court; 
and  that  all  proper  inquiries  might  be  ordered  and  directions  given  with 
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reference  to  the  defence  of  the  said  French  suits  or  otherwise  in  relation  to 
the  said  claims,  and  for  the  indemnity  of  the  executors ;  that  if  and  so  far  as 
necessary  the  petition  upon  which  the  order  of  the  21st  July,  1865,  was  made 
might  be  reheard,  and  all  proper  directions  given  with  respect  to  this  suit, 
and  the  conduct  or  compromise  thereof,  to  the  administrator  of  the  testator's 
estate,  or  that  such  other  order  might  be  made  as  the  court  should  think 
proper. 

Accordingly,  on  the  10th  March,  I860,  an  order  was  made  <m  that  petition 
staying  that  of  the  21st  July,  1865,  for  the  distribution  of  the  estate.  At  the 
same  time  the  court  directed  that,  besides  the  usual  advertisements,  others 
should  be  inserted  in  the  Paris  Moniteur,  stating  that  persons  claiming  against 
the  testator's  estate  in  France  must  come  in  with  their  claims  by  the  first 
day  of  the  then  next  ensuing  term,  otherwise  the  estate  would  be  distributed. 

It  subsequently  appeared  that  M.  Charpentier,  the  plaintiff  in  one  of 
the  two  French  suits,  was  unsuccessful  in  the  first  instance,  and  that  an 
appeal  of  his  from  the  adverse  decision  was  compromised,  and  his  costs  paid. 
The  other  suit  was  still  pending.  The  petition  presented  by  the  executors 
for  the  order  to  stay  the  distribution  of  the  estate  again  came  on  to  be 
considered,  and  an  application  was  now  made  to  the  court  by  the  petitioners 
for  its  advice  and  direction  how  they  should  act  in  the  matter,  having  regard 
to  the  still  pending  French  action,  and  to  the  indemnity  against  the  result 
of  it,  and  of  any  other  similar  claims  to  which  they  conceived  that  {as 
executors)  they  were  clearly  entitled.  They  also  asked  for  an  order  directing 
that  (subject  as  last  aforesaid)  the  residue  of  the  testator's  estate  might  now 
be  distributed  among  the  legatees  and  other  claimants  entitied  to  it. 

Hemming  appeared  for  the  executors. 

Selvjyn,  Q.C.,  Ba^gaUay^  Q-C,  Jeasel,  Q.O.f  Kay,  and  Holmea  for  the 
otber  parties  to  the  suit. 

Daly,  Pearson,  and  0.  Morgan  for  creditors  and  other  incumbrancers  who 
had  come  in  and  proved  their  debts. 

Lord  Romilly. — The  proper  order  to  be  made  now  is  I  think  this: 
Assuming  the  validity  of  the  compromise  with  M.  Charpentier,  upon  the 
payment  of  his  costs  in  the  action  in  France,  let  such  a  sum  of  consols, 
forming  part  of  the  testator's  estate,  as  wiB  produce  by  the  sale  thereof  a  sum 
of  (say  5,0001.)  be  retained  in  court  to  meet  the  claim,  if  established,  in  the 
French  action  which  is  now  pending  (called  the  second  action),  and  let  the 
residue  of  the  estate  be  dista'ibuted  under  the  order  of  the  21st  July,  1865. 
Liberty  to  apply  must  be  also  reserved.  The  executors  must  also  have  liberty 
to  apply  specially  to  this  court,  if  necessary,  on  account  of  any  claims  which 
may  be  estabhshed  against  them  in  France,  with  respect  to  their  indemnity, 
as  against  any  persons,  whether  original  legatees  or  other  incumbrancers, 
who  are  now  to  be  paid  under  the  order  for  distribution  of  the  21st  July,  1865. 


Dr.  Loshinoton,  March  28,  1866. 

THE  UNITED  KINGDOM,  THE  HEBCULES,  THE  RESOLUTE,  AOT 
THE  RELIEF,  p.  THE  SYRIAN. 

14  L.  T.  883. 

Salvage  claim — Duration  of  service  and  extent  of  property  rescued. 
Shippino. — In  awarding  the  amount  for  salvage  services  well  performed. 
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the  Court  holds  the  ahoHness  of  the  duration  of  such  services  as  an  element  of 
meritoriousness ;  and  where  the  amount  of  property  salved  is  very  large,  th$ 
Court  will  not  take  advantage  of  the  extent  of  such  amount  further  than  to  give 
a  liberal  reward,  according  to  the  meritoriousness  of  the  aerviees  acfuoUy 
performed. 

Aapinall,  Q.C,  and  Cohen  appeared  for  the  United  Kingdom. 
The  Queen's  Advocate  and  E.  C.  Clarkson  appeared  for  the  Hercules. 
Deane,  Q.C.,  and  Butt  appeared  for  the  Resolute  and  the  Belief. 
Milward,  Q.C.,  and  V.  Lushington  appeared  for  the  Syrian. 

Dr.  Lushington  gave  judgment  in  this  case,  which  was  an  action  for  salvage 
compensation  against  the  screw  steamship  Syrian,  of  1,500  tons,  from 
Alexandria  to  Liverpool,  with  cotton,  by  the  steamships  United  Kingdom, 
Hercules,  Resolute,  and  Relief,  for  services  rendered  to  the  steamer  at  the 
enteince  of  the  Mersey,  on  the  24th  November,  1865.  From  the  evidence  in  the 
case  it  appeared  that  the  Syrian,  on  coming  into  the  Mersey,  grounded  on  tiie 
Zebra  Flats,  the  sea  being  at  the  time  very  heavy,  and  the  wind  W.N.W.  After 
remaining  for  some  time  in  this  position,  and  failing  to  get  off,  she  made  signals 
for  assistance.  These  eventually  were  answered  by  the  United  Kingdom, 
which,  coming  up,  made  fast  to  the  Syrian,  and  assisted  in  partly  removing  her 
from  her  position  on  the  bank.  The  steam-tug  Hercules  then  came  up,  and 
the  United  Kingdom  and  the  Hercules  succeeded  in  getting  the  Syrian  off,  but 
she  afterwards  touched  on  the  Little  Burbo  Bank.  The  steam-tug  Resolute 
then  came  up,  and  the  three  tugs,  by  their  united  efforts,  got  the  steamer  into 
the  channel;  the  steam-tug  Relief  then  came  up,  and  it  was  alleged  that  by 
the  assistance  she  gave,  she  in  reality  rescued,  or  prevented  the  steamer  from 
geitting  on  the  Taylor  Bank  until  the  other  tugs  helped  to  tow  her  up  the  Mersey 
to  the  Birkenhead  Docks.  The  Syrian,  however,  being  a  long  ship,  could  not 
be  taken  into  the  lock  leading  from  the  low-water  basin  into  the  Birkenhead 
Docks,  and  she  was  therefore  taken  by  the  Resohite  and  the  Relief  to  the 
Morpeth  Dock,  where  she  was  moored  in  safety.  It  was  alleged  in  the  evidence 
on  the  part  of  the  salvors  that  some  of  the  crew  of  the  Syrian  were  so  alarmed 
far  their  safety  at  the  time  the  steamer  was  on  the  Zebra  Flats,  that  they  made 
preparation  for  effecting  their  escape  by  lowering  a  boat,  and  that  this  boat, 
just  when  <th&  United  Kingdom  arrived,  was  capsized,  those  in  her  having 
previously  got  back  to  their  ship.  It  was  also  alleged  that  the  Syrian's  steering 
apparatus  was  out  of  order,  and  that  her  engines  were  defective  in  actitm. 
Great  labour  and  exertion  were  attendant  on  the  performance  of  the  services 
of  the  tugs,  and  damage  arose  to  the  tugs  in  rendering  such  serWces,  from 
the  destruction  of  their  hawsers  and  other  gear.  The  pilot  of  the  Syrian  was 
examined  on  behalf  of  the  Vnited  Kingdom  to  show  the  extent  of  the  services 
rendered  by  that  vessel ;  and  the  damage  alleged  to  have  been  sustained  by  the 
tug  in  giving  assistance  was  admitted  on  the  part  of  the  steamer,  and  the 
representations  of  the  tug's  crew  were  in  this  respect  taken  as  true.  The 
value  of  the  property  salved  was  120,000?.  On  the  part  of  the  owners  of  the 
Syrian ,  it  was  admitted  that  a  salvage  service  of  fjreat  merit  had  been  rendered, 
and  for  which  the  salvors  should  be  liberally  remunerated ;  but  it  was  contended 
that  many  of  the  facts  alleged  by  the  tugs  as  to  the  extent  of  the  services 
rendered  by  them  were  greatly  exaggerated.  All  that  had  to  be  considered  was 
the  fair  result  of  the  evidence  of  the  pilot,  the  extent  of  the  danger  actually 
incurred,  and  the  extent  of  the  sen'ices  actually  rendered  by  each  of  the  tugs 
employed;  and  these  considerations  would  enable  the  court  to  arrive  at  some- 
thing like  an  equitable  conclusion  as  to  the  quantum  of  salvage  to  be  given 
the  whole  service,  and  the  proportion  in  which  the  amount  awarded  should  be 
divided  amongst  the  different  claimants.  The  Court  had  to  consider  also  the 
state  of  the  weather  at  the  time  when  the  service  was  rendered,  the  conditKA 
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of  the  steamer  in  respect  to  her  steerage  powers,  and  whether  the  locality 
where  the  transaction  took  place  was  peculiarly  dangerous  or  not.  The  danger 
of  the  steamer  beating  to  pieces  on  the  Zebra  Flats,  the  probability  of  lihe 
statement  that  she  was  in  still  greater  danger  when  on  the  Burbo  Bank,  the 
quarter  from  which  the  wind  blew,  and  the  services  then  undoubtedly  rendered 
by  all  the  tugs,  must  also  be  well  weighed.  It  was  ui^ed  that  the  service  of 
the  Relief  tug,  when  the  steamer  was  in  danger  of  getting  on  the  Taylor  Bank, 
were  very  prominent,  and  they  certainly  seemed  to  have  been  very  prompt  and 
energetic.  As  to  the  period  of  time  which  the  salvage  services  occupied,  the 
court  had  often  had  occasion  to  observe  that  the  shorter  the  period  occupied 
in  rescuing  a  ship  from  distress  the  more  mentorious  was  the  service.  In 
dealing  witii  the  present  case,  the  Court  also  bears  in  mind  that  there  is  a  large 
amount  of  property  salved ;  but  for  the  single  purpose  of  remembering  that  it 
IB  enabled  out  of  an  ample  fund  fitly  to  remunerate  meritorious  services  well 
performed ;  and  tiie  court  does  not  hold  the  la^e  value  of  the  property  salved 
as  a  ground  for  attempting  to  extort  from  the  owners  of  that  property  or  from 
the  underwriters,  as  the  case  may  be,  more  than  full  recompense  for  such 
services.  In  this  case  there  are  sufficient  ingredients  to  show  tha>t  a  consider- 
able amount  of  salvage  ought  to  be  given.  And,  looking  at  the  danger  with 
which  the  property  was  threatened,  and  the  risk  to  life  that  might  have  occurred 
to  those  on  board  the  steamer,  the  Court,  under  the  advice  and  concurring 
with  the  opinion  of  the  learned  assesBors,  awards  to  the  United  Kingdom, 
8,0001.;  to  the  Resolute,  2,8001.;  to  the  Hercules,  2.5001.;  and  to  the  Relief, 
2.0001.,  besides  damages  and  costs. 


ADUISALTY. 

Dr.  LnsHiNaTON,  July  4,  1880. 

THE  UNA  V.  THE  THOMAS  LEA. 

14  L.  T.  884;  2  Mar.  L.  Cas.  (o.s.)  889. 

The  AhTaham,  28  L.  3.  775;  2  Asp.  M.C.  84. 

Steamers  and  sailing  ships — Collision — Admiralty  regulations — Construe- 
Hon  of  the  15th,  16th,  and  19th  articles. 

Shipping. — Regulation  15: — If  two  ships,  one  of  which  is  a  sailing  ship 
and  the  other  a  steamehip,  are  proceeding  in  such  directions  as  to  involve  risk 
of  collisionf  the  steamship  should  keep  out  of  the  way  of  the  saSing  ship. 

Regulation  18:  Where,  by  the  above  rule,  one  of  two  ships  is  io  keep  out 
of  the  way,  the  other  shall  keep  her  course,  subject  io  the  qualification  contained 
in  the  following  article,  viz.: 

Regulation  19 :  In  obeying  and  construing  the  above  rules  due  regard  must 
be  had  to  all  the  dangers  of  navigation,  and  due  regard  must  also  be  had  to  any 
special  circumstances  that  may  exist  in  any  particular  case  rendering  a 
departure  from  such  rules  necessary  in  order  io  avoid  immediate  danger. 

Case  of  the  "  sailing  ship     in  default. 

Deane,  Q.C.,  and  Vernon  Lushingion  appeared  for  the  Una. 
The  Queen's  Advocate  and  E.  0.  Clarkson  for  the  Thomas  Lea. 

Dr.  Lushington  gave  judgment  in  this  ease,  which  came  before  the  Court 
on  an  action  brought  by  the  owners  of  the  late  brig  Una,  246  tons,  from  London, 

(1)  For  a  case  of  a  "  steamship  "  being  io  default  mider  these  regnlatiooB,  see  "  Maritime 
Law  Cases,"  vol.  2,  part  6,  p.  9S9. 

B.  R.  A.  [1666]— VOL.  2  136 
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in  ballast  for  the  Tyne,  against  the  screw  steamship  Thomas  Lea,  486  tons, 
from  Newcastle,  coal  laden,  for  London,  to  recover  for  a  total  loss  resulting 
from  a  collision  between  them  in  S.W.  reach  of  the  Swin;  about  a  mile  from 
the  Middle  Light,  at  a  quarter  past  five  p.m.  on  the  21st  of  last  December. 
The  wind  was  stated  by  both  parties  as  being  N.W.  by  N.  For  the  brig,  tbe 
weather  was  represented  as  fine  and  clear  but  dark,  with  a  moderate  breeze; 
and  for  the  steamer,  as  dark  and  rather  hazy,  blowing  a  strong  breeze.  The 
case  for  the  Una  was,  that  the  ebb  tide  was  just  commencing,  and  she  R-as 
proceeding  at  the  rate  of  about  five  knots,  heading  N.E.  by  N.,  close-hauled 
on  the  port  tack,  and  carried  her  coloxured  lights  fixed  and  screened  as  required 
by  law,  burning  bright  and  clear,  when  the  red  and  white  Ughts  of  the  steamer 
were  observed  by  those  on  board  her  below  tbe  Middle  Light  vessel  and  about 
a  point  on  her  starboard  bow,  and  distant  about  two  miles ;  that  she  kept  faer 
course  without  any  alteration,  and  the  steamer,  with  her  red  and  white  lightfl 
alone  visible,  got  clear  on  to  the  weather  bow  of  the  brig,  which  still  kept  her 
course  until  the  hull  of  the  steamer  became  visible,  and  she  appeared  to  be 
passing  so  close  as  to  be  dangerous,  whereupon  the  helm  of  the  Una  was  ported 
a  little,  but  that  the  steamship  suddenly  starboarded  her  helm,  and  ran  at  full 
speed  across  the  hawse  of  the  brig,  the  stem  and  starboard  bow  of  which  came 
violently  in  contact  with  the  starboard  side  of  the  steamship  abaft  her  midships, 
whereby  everything  forward  on  the  brig  was  carried  away.  The  Thomas  Lea. 
on  whose  part  a  cross-action  was  brought,  pleaded  that  the  tide  was  about  b^b 
water,  and  she  was  steering  S.S.W.,  making  seven  to  eight  knots  under  steam 
alone,  exhibiting  the  Admiralty  regulation  light,  when  the  green  lights  of  two 
vessels,  one  of  which  was  rather  astern  of  the  other,  were  seen  on  her  starboard 
bow,  and  at  the,  distance  of  about  one  mile,  and  directly  afterwards  the  bright 
light  of  a  vessel  riding  with  her  head  to  the  northward  was  seen  ahead,  and 
thereupon  her  helm  was  starboarded  to  pass  clear  of  the  vessel  riding;  that 
the  foremost  of  the  two  vessels  carrying  the  green  lights  kept  on  her  course  to 
pass  the  steamship  on  her  starboard  side,  but  the  stemmost  of  them  (which 
proved  to  be  the  Una),  instead  of  keeping  also  on  her  course,  altered  her  course 
under  a  port  helm,  and  notwithstanding  that  the  helm  of  the  Thomas  Lea  was 
put  hard-a-starboard,  tbe  Una  ran  into  and  struck  the  Thomas  Lea  on  the 
starboard  side,  about  twelve  feet  before  the  poop,  and  stove  in  her  side,  and 
did  her  so  much  damage  that  her  cargo  ran  out  of  her  hold,  and  she  had  to  be 
run  aground  on  the  Maphn  Sand  to  prevent  her  from  foundering.  By  the  rules 
established  by  the  authority  of  Parliament  in  that  case,  the  duty  imposed  upon 
the  steamer  was  to  give  way,  and  to  keep  out  of  the  way  of  the  sailing  vessel, 
and  the  sailing  vessel  was  directed  to  keep  her  course.  That  being  so,  the  first 
inquiry  was,  whether  the  Thomas  Lea  did  all  in  her  power  to  keep  out  of  the 
way  of  the  sailing  vessel,  whether  the  measures  she  took  for  that  purpMe  were 
the  right  measures  or  not,  and  whether  the  collision  was  brought  about  by  the 
violation  by  the  sailing  vessel  of  the  18th  of  the  rules,  whereby  she  was  directed 
to  keep  her  course,  unless  she  was  compelled,  with  a  view  to  avoid  immediate 
danger,  to  adopt  a  different  mode  of  proceeding.  The  burden  of  proof  first  liee 
upon  the  Thomas  Lea.  She  was  bound  to  show  she  took  all  the  proper 
measures  in  order  io  avoid  the  collision ;  but  if  it  should  appear  that  she  did  not 
take  the  proper  measures  to  avoid  the  collision,  and  that  also  the  sailing  vessel 
was  to  blame  for  altering  her  course,  it  signified  not  whether  she  ported  or 
starboarded,  but  that  she  altered  her  course,  and  thereby  contributed  to  the 
collision.  The  result  would  be  simply  that  both  the  parties  would  be  to  blame. 
With  regard  to  the  steamer  the  statement  from  the  evidence  of  the  second 
mate  was  very  justly  relied  on  by  the  Queen's  Advocate,  and  from  this  it  would 
appear  that  the  steamer  came  round  the  Middle  Light  under  a  starboard  heha, 
and  that  as  soon  almost  as  she  came  round  the  Middle  Light,  notice  was  given 
by  the  look-out  man  that  there  were  two  green  lights  two  or  three  points  on 
the  starboard  bow,  and  it  was  admitted  on  all  hands,  and  had  not  been 
questioned  in  any  way  whatever,  that  the  stemmost  of  those  green  lights  v» 
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the  Una's.  The  questions  to  be  determined  are  :  first,  what,  if  anything,  ought 
to  have  been  done  on  board  the  steamer ;  and  it  is  not  an  unimportant  question 
to  understand  ait  what  distance  they  were  at  the  time.  The  evidence  was  not 
very  clear  as  to  that  distance,  but  it  was  probably  a  cable  or  cable  and  a  half. 
Before  anything  was  done  with  regfyd  to  the  Una,  a  report  was  made  that  there 
was  a  bright  light  right  ahead,  upon  which  an  order  was  given  by  the  master 
to  starboard  the  helm,  and  the  helm  was  subsequently  starboarded,  and  the 
consequence  was  she  passed  by  the  bright  light,  leaving  it  upon  her  starboard 
hand.  It  appeared,  therefore — for  there  did  not  appear  to  have  been  any  altera- 
tion made  in  the  course  of  the  steamer  at  the  time — that  she  would  be  from 
originally  two  to  three  points,  having,  the  Una  upon  her  starboard  bow,  and 
she  would  then  be  from  four  and  a  half  to  five  points.  Under  these  circum- 
stances, so  far  as  can  be  gathered  from  the  evidence,  the  steamer  proceeded 
straight  on,  keeping  her  course  until  she  approached  the  Una.  Then  arose  the 
question  as  to  whether  the  steamer  did  everything  in  her  power  to  avoid  the 
collision,  and  whether  the  statement  she  gave  of  her  conduct  of  the  Una  was 
consistent  with  truth  or  not.  There  was  also  another  consideratiom,  viz., 
whether,  according  to  the  Una's  own  statement  of  the  case,  she  was  or  was  not 
to  blame.  If  the  Una  unnecessarily  ported,  and  thus  contributed  to  the 
collision,  then  for  that  she  was  to  blame.  If  she  did  port  under  pressure  of 
expectation  of  necessity,  but  that  did  not  contribute  to  the  coUisioa,  then  that 
slightly  porting  would  not  affeot  the  result  of  the  case.  After  giving  the  most 
careful  consideration  to  the  evidence  adduced  on  both  sides,  the  Court  was  of 
opinion  that  the  Una  was  solely  to  blame  for  the  collision  that  had  occurred, 
and  there  would  be  a  decree  to  that  effect  in  both  actions. 

The  Court  was  assisted  by  Captain  Brew  and  Captain  Close,  of  the  Trinity 
House. 
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Water. — Though  a  riparian  owner  in  the  case  of  a  atream  not  navigable  it 
ike  owner  in  aeveraliy  of  hit  half  of  the  alveus,  ttiU  he  has  no  right  to  build  upon 
Buch  alveus,  even  though  no  damage  it  oocatiotted  or  it  likely  to  be  occasioned 
thereby.  An  action  or  injunction  therefore  lies  at  the  instance  of  an  adjacent 
or  em  adverse  riparian  oioner,  against  one  who  to  buildt,  and  it  it  no  defence 
that  no  damage  hat  been  suttained  or  is  likely  to  be  sustained. 

The  interest  of  a  riparian  proprietor  in  a  running  stream  goes  not  only  to 
the  extent  of  preventing  its  being  diverted  or  diminished,  but  of  preventing  the 
course  being  bo  interfered  with  or  affected  as  to  direct  the  current  in  any 
different  way  that  might  possibly  be  attended  with  damage  at  a  future  period 
to  such  proprietor:  (per  Lord  Westbury.) 

This  was  an  appeal  from  a  judgment  of  the  Court  of  Session  in  Scotland. 

The  appellant  Bicket  was  the  owner  in  fee  of  certain  tenements  abutting 
on  the  water  of  Kilmarnock  in  the  town  of  Kilmarnock.  At  that  place  the  river 
was  about  fift^-eight  feet  wide  and  very  shallow.  Bicket  resolved  in  1860  to 
rebuild  his  premises,  and  he  was  desirous  of  building  the  wall  on  the  river 
side  farther  into  the  river.  He  applied  to  his  neighbotu",  Mr.  Morris,  the  owner 
of  premises  directly  opposite,  on  the  other  bank  of  the  river,  for  permission  to 
build  the  new  wall  according  to  a  red  line  drawn  on  the  Ordnance  Map,  and  it 
was  finally  agreed  that,  in  consideration  of  receiving  101.  from  Bicket,  he 
(Mr.  Morris)  would  make  no  objection  to  the  wall  being  built  farther  into  the 
river.  The  parties  signed  a  copy  of  the  map  as  relative  to  their  agreement  and 
the  money  was  paid. 

After  the  building  had  proceeded,  the  respondent  discovered  tliat  Bicket, 
instead  of  adhering  to  the  red  line  agreed  upon,  advanced  his  wall  still  farther 
into  the  river  by  a  distance  of  three  feet  at  one  place.  The  respondent  com- 
plained and  requested  the  appellant  to  desist,  but  he  refused,  as  he  contended 
that  he  had  kept  to  the  line  agreed  on .  The  respondent  thereupon  commenced 
an  action.  He  did  not  allege  any  actual  damage  from  the  appellant's  opera- 
tions, but  alleged  that  such  operations  were  injurious,  inasmuch  as  they  had 
the  effeot  of  narrowing  the  channel,  altering  the  flow  of  the  river,  and  diverting 
the  course  of  the  stream.  The  respondent  also  prayed  an  injunction  to  stop 
the  appellant's  proceedings,  and  a  decree  ordering  him  to  take  down  his 
building  so  far  as  it  transgressed  the  red  line  agreed  on  between  the  parties. 

The  appellant  denied  that  he  had  transgressed  the  red  line ;  but  even  if  he 
had  done  so,  yet  that  no  injury  was  caused  to  the  respondent. 

The  evidence  produced  was  conflicting.  The  Court  of  Session  held,  (1) 
that  the  appellant  had  in  point  of  fact  encroached ;  (2)  that  he  was  liable  to  an 
action  for  such  encroachment,  though  no  injury  was  alleged  by  the  respondent. 
The  leading  part  of  tiie  judgment  was  as  follows : 

Inqlis,  L.J.C. — The  main  ocmtention  of  the  defend,  upon  the  assump- 
tion that  the  Une  of  his  wall  does  extend  into  tile  alveus  of  the  stream  farther 

t^an  was  permitted  by  the  agreement,  is,  that  the  pursuer  is  not  entitled  to 
object,  unless  he  can  show  that  he  is  actually  prejudiced  thereby — that  the 
extension  of  the  line  of  the  wall  is  productive  of  damage  to  his  property  upon 
the  other  side.  The  pursuer,  on  the  other  hand,  contends  that  any  advance 
into  the  dlveut  of  the  stream,  however  slight — ^he  it  to  the  extent  of  one  inch 
or  one  hair's  breadth — constitutes  a  legal  wrong,  and  therefore  that  he  is 
entitled  to  obtain  redress  against  it,  even  although  it  could  be  ^own  ^at  the 
operation  is  not  only  not  injurious,  but  beneficial  to  both  parties.  Now,  I  do 
not  think  it  necessary  to  adopt  the  exfreme  view  contended  for  by  either  party. 
But  T  think  the  law  may  be  stated  in  such  a  way  as  to  be  perfectly  reconcilable 
with  what  are  the  true  interests  of  parties  in  the  relation  in  which  the  pursuer 
and  defender  stand  to  one  another  here,  and,  at  the  same  time,  consistently 
with  legal  principle,  and  with  the  oases  upon  our  books.  The  property  of  these 
two  neighbours  on  the  opposite  sides  of  the  stream  is  said  to  be,  aikd  is  by  thev 
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titles  described  as  being  bounded  by  the  stream.  The  effect  in  law  is,  that 
each  is  proprietor  up  to  the  medium  filum  fiumini$,  and  that  medium  flum 
oonstitutes  the  boundary  or  line  of  march  between  the  two  estates.  It  is  a 
mistake  to  say  that  the  alveus  of  the  stream  is  the  common  property  of  the  two 
proprietors  of  the  banks.  That  is  not  the  law  of  Scotland.  The  sole  property 
of  each  proprietor  oomes  up  to  the  medium  fHum  fiuminiSt  and  this  appears 
to  me  to  be  a  matter  of  some  consequence,  because  we  are  told  that  the  maxim 
an  re  communi  melior  eat  conditio  prohibenitB  was  applicable  to  this  case.  I  do 
not  think  it  is.  I  think  that  rule  is  appUcable  to  common  property,  and  not 
properly  applicable  to  any  other  kind  of  property.  But  although  the  alveuB 
of  the  stream  is  thus  divided  between  the  two  proprietors  of  the  opposite  banks, 
and  is  held  by  each  up  to  the  medium  filum  in  sole  property  on  either  side,  it 
does  by  no  means  foUow  that  they  have  not  common  interests.  They  have 
a  common  interest  in  the  water.  In  water  alone,  as  suchf  there  can  be  no 
property  either  sole  or  conjunct ;  but  there  is  a  common  interest  in  the  water, 
and  out  of  that  common  interest  in  the  water  there  also  necessarily  arises  a 
common  interest  to  each  in  the  whole  alveug  over  which  the  water  runs,  and 
a  common  interest  even  in  the  banks  of  the  stream,  although  they  are  unques- 
tionably the  sole  property  of  the  parties  whose  estates  they  adjoin.  Now,  it 
is  out  of  that  kind  of  common  interest  that  the  legal  principles  arise  which  are 
applicable  to  the  present  case.  I  think  the  general  rule  of  law  unquestionably 
is,  that  a  proprietor  upon  the  banks  of  a  stream  of  this  kind  is  not  entitled  to 
make  any  erection  whatever  in  alveo.  He  is  undoubtedly  entitled  to  defend 
bis  land  against  inimdation  by  fortifying  the  bank  of  the  stream,  but  even  that 
right  he  mMst  exercke  under  certain  restrictions.  He  must  have  some  regard 
to  the  interests  of  his  opposite  neighbour,  even  in  the  exercise  of  that  right. 
But  the  general  rule  unquestionably  is,  that  even  for  the  purpose  of  defence, 
and  where  it  may  be  shown  to  be  absolutely  essential  for  the  defence  of  his 
property,  he  has  no  legal  right  to  make  any  erection  in  alveo.  I  entertain 
no  doubt  that  a  party  in  the  position  of  the  defender  here  is  not  entitled  to  make 
any  erection  in  alveo.  But,  then,  at  the  same  time,  if  it  could  be  shown  that 
the  party  complaining  of  a  very  slight  encroachment  upon  the  alveua  was  doing 
so  for  the  mere  purpose  of  annoyance — m  emulaUonem  vtinni — ^not  under  any 
apprehension  of  danger  to  himself,  or  of  damage  to  his  property,  but  merely 
fbr  the  purpose  of  asserting  his  legal  right  up  to  a  definite  line,  if  it  could  be 
shown  th^t  the  work  had  been  accidentally  extended  into  the  alvrvx;  that  it 
was  innncuee  ■utilitiUs,  or  that  it  was  beneficial  to  the  complainer  as  well  as  to 
the  respondent,  I  am  not  prepared  to  say  that  I  could  hold  such  a  work  to  be 
illegal,  or  that  it  could  be  prohibited  in  the  course  of  erection,  and  for  the  reason 
that  I  have  stated,  that  this  is  not  a  subject  of  common  property,  and  therefore 
the  maxim  melior  est  conditio  prohibentis  is  not  applicable.  But  then  the 
question  comes  to  be  whether  the  pursuer  in  this  case,  though  he  cannot  (and 
that  is  the  fair  result  of  the  proof)  show  that  any  damage  has  actually  been 
occasioned  by  the  erection  of  this  wall,  is  not  in  a  position  to  say  that  an  injury 
has  been  done  to  his  property  because  the  operation  involves  a  certain  risk  of 
damage.  There  is  nothing  the  operation  and  action  of  which  are  more 
uncertain  that  running  water.  The  smallest  interference  with  the  course  of 
running  water  may  be  productive  of  effects  which  nobody  can  foresee  or  could 
have  contemplated ;  and  although  engineers  are  very  skilful,  no  doubt,  in 
generally  foreseeing  what  the  action  of  water  will  be,  I  doubt  whether  an 
engineer  can  absolutely  insure  one  as  to  what  shall  be  the  precise  effect  of  an 
alteration,  however  slight,  in  the  course  of  a  running  stream.  I  think,  there- 
fore, looking  to  the  nature  of  the  subject,  and  to  the  fact  that  this  is  not  an 
encroichment  of  an  inch  or  two.  or  any  such  impalpable  encroachment  as  that, 
but  that  it  is  an  encroachment  clearly  established  to  be  of  considerable  size,  and 
cniainly  calculated  to  effect  some  deviation  in  the  course  of  the  water,  that  the 
opposite  proprietor,  the  pursuer,  is  well  entitled  to  say,  *'  I  apprehend  risk  to  my 
interest;  I  apprehend  that  my  property  may  be  affected  by  the  consequences  of 
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this  diversion  of  the  stream,  and  therefore,  seeing  that  you  have  no  legal  right  to 
interfere  with  the  alveus  at  all,  I  am  quite  entitled  to  have  your  oput 
manufactum  removed."    I  think  that  is  the  pursuer's  undoubted  right. 

The  defender  now  appealed  against  that  judgment. 

Rolt,  Q.C.,  Anderaon,  Q.C.,  and  Blair,  for  the  appellant,  contended  that 
even  though  a  riparian  owner  built  on  the  bed  of  a  river,  if  such  building  caused 
DO  damage  to  the  other  riparian  owners,  no  action  was  competent,  for  it  was 
damnum  absque  injurid.  One  may  build  a  boathouse  or  drive  a  stake  into  the 
soil,  and  if  no  damage  was  caused  to  other  riparian  owners,  ncme  bad  any  cause 
of  action.  There  was  no  difference  between  the  law  of  Scotland  and  of  England 
on  this  point. 

The  Attorney  General  (Palmer)  and  W.  Paieraon  for  the  respondents, 
contended  that  the  mere  act  of  encroachment  by  building  was  in  itself  an  injury, 
and  was  actionable  without  actual  damage  being  alleged  or  proved:  that  though 
the  soil  was  the  property  of  the  riparian  owner  the  water  was  not,  and  whatever 
altered  the  flow  of  water  was  of  itself  a  wrong.  If  it  were  otherwise  a  riparian 
owner  might  encroach  inch  by  incli  till  he  got  to  the  middle  of  the  stream,  and 
yet  at  no  i>oint  of  the  encroachment  could  !ie  be  stopped. 


The  Lord  Cn.\.\CELLou. — The  important  question  in  the  case  is,  whether 
the  respondents  were  entitled  to  a  declaration  that  tiui  defender  bad  no  right  or 
title  to  erect  any  building,  or  otbc-rwise  to  encroach  upon  or  to  interfere  wilIi  that 
part  of  the  solum  of  the  river  called  the  water  of  Kilmarnock  which  is  immediately 
opposite  the  pursuer's  property,  beyond  a  certain  line,  and  to  a  decree  ordering 
the  defender  to  take  down  and  remove  the  buildings  or  other  erections,  in  so  far 
as  these  extend  into  or  encroach  upon  the  solum  of  the  river  beyond  the  said 
line,  and  interdicting  him  from  erecting  "  any  building  or  otherwise  encroaching 
upon  the  solum  of  the  river  beyond  the  line  in  question."  ITiere  is  a  general 
statement  in  the  pleas  in  law  of  the  encroachments  complained  of  being 
"  injurious  to  tlie  pursuer's  property,"  but  no  proof  was  given  by  him  of  any 
actual  injury  from  the  building  being  advanced  farther  into  the  river  than  the 
line  agreed  upon.  The  result  of  the  opinions  of  the  judges  of  the  Second 
Division  appears  to  be,  that  a  riparian  proprietor  has  no  right  to  erect  any 
building  in  aJoco  jiuminis,  and  that  if  he  does  so,  although  the  opposite  proprietor 
may  be  unable  to  prove  that  any  damage  has  actually  happened  to  him  by  tiw 
erection,  yet,  if  the  encroachment  is  not  of  a  slight  and  trivial  but  of  a  sulwtan- 
tial  description,  it  must  always  involve  some  risk  of  injury.  Lord  Benbolme 
said,  "  Without  my  consent "  (t.  e.,  the  consent  of  the  proprietor  of  the  other 
side  of  the  river)  "  you  are  not  to  put  up  your  building  in  the  chafmel  of  tiie 
river,  for  that  in  some  degree  must  affect  the  natural  flow  of  the  water.  What 
may  be  the  result  no  human  being  with  certainty  knows,  but  it  is  my  right  to 
prevent  your  doing  it,  and  when  you  do  it,  you  do  me  an  injury  whether  I  can 
prove  damage  or  not."  And  Lord  Neaves  said:  "  Neither  can  any  of  the 
proprietors  occupy  the  alveus  with  solid  erections  without  the  consent  of  the 
other,  because  he  thereby  affects  the  course  of  the  ^ole  stream.  The  idea  of 
compelling  a  party  to  define  how  it  will  operate  uptm  him,  or  what  damage 
or  injury  it  will  produce,  is  out  of  the  question."  These  views  appear 
to  me  to  be  perfectly  sound  in  principle,  and  to  be  supported  by  authority. 
The  proprietors  upon  the  opposite  banks  of  a  river  have  a  common  interest 
in  the  stream,  and  although  each  has  a  property  in  the  alveus  from  his  own 
side  to  the  medium  filum  flvminis,  neither  is  entitled  to  use  the  alveus  in  such 
a  manner  as  to  interfere  with  the  natural  flow  of  the  water.  My  noble  and 
learned  friend  the  late  Lord  Chancellor  during  the  argument  pat 
this  question,  "  If  a  riparian  proprietor  has  a  right  to  build  upon  the  stream, 
how  far  can  this  right  be  supposed  to  extend?  Certainly  (he  added)  not  ad 
medium  filum,  for,  if  so,  the  opposite  proprietor  must  h&ve  a  legal  right  to 
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build  to  the  same  extent  from  his  side."  It  seems  to  be  clear  that  neither 
proprietor  can  have  any  right  to  abridge  the  width  of  the  stream,  or  to  interfere 
with  its  regular  course,  but  anything  done  in  alveo  which  produces  no  sensible 
efifect  upon  the  stream  is  allowable.  It  was  asked  by  the  counsel  in  argument, 
whether  a  proprietor  on  the  banks  of  a  river  might  not  build  a  boathouse  upon 
it?  Undoubtedly  this  would  be  a  perfectly  fair  use  of  his  rights,  provided  he- 
did  not  thereby  obstruct  the  river  or  divert  its  couree;  but  if  the  erection 
produced  this  effect,  the  answer  would  be,  that,  essential  as  it  might  be  to  his 
full  enjoyment  of  the  use  of  the  river,  it  could  not  be  permitted;  d  fortiori 
when  the  act  done  is  the  advancing  solid  buildings  into  the  stream,  not  in  any 
way  for  the  use  of  it,  but  merely  for  the  enlargement  of  the  riparian  proprietor's 
premises,  it  must  be  an  infringement  upon  the  right  and  interest  of  the 
proprietor  on  the  opposite  bank.  Upon  principle,  then,  the  pursuer  had  a 
cause  of  action  in  respect  of  the  defender's  building,  and  was  entitled  to  a 
declaration  against  the  encroachment  and  a  decree  to  have  the  obstruction 
removed.  The  authorities  cited  in  the  argument  at  the  bar  support  the  prin- 
ciple and  establish  a  satisfactory  distinction.  The  proprietors  on  the  banks  of 
a  river  are  entitled  to  protect  their  property  from  the  invasion  of  the  water  by 
building  a  bulwark,  ripce  muniendi  cavsd;  but  even  in  this  necessary  defence 
of  themselves,  they  are  not  at  liberty  so  to  conduct  their  operations  as  to  do 
any  actual  injury  to  the  property  on  the  opposite  side  of  the  river.  In  this 
case  mere  apprehension  of  danger  will  not  be  sufficient  to  found  a  complaint 
of  the  acts  done  by  the  opposite  proprietor,  because,  being  on  the  party's  owu 
ground,  they  were  lawful  in  themselves,  and  only  became  unlawful  in  their 
consequences  upon  the  principle  of  sic  utere  tuo  iit  alienum  non  leed-ia.  But 
any  operation  extending  into  the  stream  itself  is  an  interference  with  the 
common  interest  of  the  opposite  riparian  proprietor,  and  therefore  the  act  being 
prima  facie  an  encroachment,  the  onus  seems  properly  to  be  cast  upon  the 
party  doing  it  to  show  that  it  is  not  an  injurious  obstruction.  There  only 
remains  the  question  of  acquiescence  to  be  considered.  There  is  no  doubt  as 
to  the  principle  of  the  cases  of  persons  standing  by  and  permitting  acts  to  be 
done  which  they  are  entitled  'to  prevent.  It  is  only  just  that  a  person  who 
has  been  encouraged  to  continue  expensive  operations  by  the  seeming  consent 
of  him  who  might  have  stopped  them,  should  be  able  to  defend  himself  against 
any  subsequent  attempt  to  treat  them  as  an  encroachment  upon  the  rights  of 
the  party  who  has  so  misled  the  other  into  the  confidence  that  his  acts  were 
sanctioned.  But  in  all  such  cases  knowledge  of  the  acts  done  is  essential  to 
stop  the  party  who  has  suffered  the  encroachment  upon  his  rights  from  after- 
wards objecting  to  it.  In  this  case  there  was  an  agreement  between  the 
parties,  and  it  does  not  appear  that  the  pursuer  knew  at  first  that  the  defender 
was  exceeding  the  limits  prescribed  by  the  agreement.  As  soon  as  he  was 
aware  of  the  fact  he  objected  to  it.  The  defender,  however,  chose  to  go  on  in 
the  face  of  the  pursuer's  objection.  His  proper  course  would  have  been  to  have 
suspended  his  works  until  it  could  be  ascertained  whether  he  had  kept  ito  the 
permitted  line  or  not.  If  he  determined  to  proceed,  in  spite  of  the  objection, 
it  is  difficult  to  understand  how  he  can  now  claim  the  benefit  of  the  principle  of 
acquiescence,  or  how  he  can  reasonably  complain  that  he  is  compelled  to  reduce 
his  building  within  the  limits  agreed  upon.  My  Lords,  for  these  reasons  I 
think  that  the  decree  of  the  Second  Division  ought  to  be  affirmed. 

XjOrd  Cranworth. — My  Lords,  there  is  no  doubt  that  the  respondent 
agreed  with  the  appellant  that  to  a  certain  extent  he  would  not  object  to  his 
advancing  his  building  into  the  bed  of  the  river,  so  that  if  the  limit  to  which  that 
agreement  extended  has  not  been  transgressed,  there  can  be  no  ground  of 
complaint  on  the  part  of  the  respondent.  If  the  limit  has  been  transgressed, 
then  there  arises  a  second  question,  namely,  whether  independently  of  any 
agreement  the  appellant  had  not  by  the  law  of  Scotland  a  right  to  erect  the 
buildings  which  be  has  erected  in  the  alveua  of  the  river.  In  the  hearing  of 
this  case  at  your  Lordships'  bar  the  two  questions  were  argued  in  the  order  in 
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which  I  have  just  stated  them;  that  is,  first,  whether  the  appellant's  buildings 

had  been  carried  further  into  the  river  than  the  line  agreed  to  by  the  respoD- 
dent;  and  secondly,  whether  by  the  law  of  Scotland  there  was  anything  to 
prevent  the  appellant,  independently  of  consent,  from  erecting  the  buildiogB 
in  quoBtioD.  I  will  take  a  different  course,  and  consider  first  what  rights  the 
appellant  had  independently  of  contract  or  consent.  By  the  law  of  Scotland, 
as  by  the  law  of  England,  when  the  lands  of  two  conterminous  proprietors  are 
separated  from  each  other  by  a  running  stream  of  water,  each  proprietor  is 
primd  jacie  owner  of  the  soil  of  the  alveut  or  bed  of  the  river  ad  medium  filum 
aqua.  The  soil  of  the  alveus  is  not  the  common  property  of  the  two 
proprietors,  but  the  share  of  each  belongs  to  him  in  severalty,  so  that,  if  from 
any  cause  the  course  of  the  stream  should  be  permanently  diverted,  the 
proprietors  on  either  side  of  the  old  channel  would  have  a  right  to  use  the  soil 
of  the  alveua  each  of  them  up  to  what  was  the  medium  filum  aquee,  in  the  same 
way  as  they  were  entitled  to  the  adjoining  laud.  The  appellant  contended  that, 
as  a  consequence  of  this  right,  every  riparian  proprietor  is  at  liberty  at  his 
pleasure  to  erect  buildings  on  his  share  of  the  alveua,  so  long  as  other  proprietors 
cannot  show  that  damage  is  thereby  occasioned  or  likely  to  be  occasioned.  I 
do  not  think  that  this  is  a  true  exposition  of  the  law.  Rivers  are  liable  at  times 
to  swell  enormously  from  sudden  floods  and  rain,  and  in  these  cases  there  is 
danger  to  those  who  have  buildings  near  the  edge  of  the  bank,  and  indeed  to  the 
owners  of  the  banks  generally,  that  serious  damage  may  be  occasioned  to  them. 
It  is  impossible  to  calculate  or  ascertain  beforehand  what  may  be  the  effect  of 
erecting  any  building  in  the  stream  so  as  to  divert  or  obstruct  its  natural 
course.  If  a  building  should  be  carried  out  to  the  middle  of  the  stream,  that 
is,  to  the  whole  extent  of  the  proprietor's  right  in  the  alveua,  no  one  can  h\\ 
to  see  there  might  be  great  danger  in  case  of  fioods.  If  the  proprietor  on  one 
side  can  make  an  erection  far  into  the  stream,  what  is  there  to  prevent  his 
opposite  neighbour  from  doing  the  same?  The  most  that  can  be  said  in  favour 
of  the  appellant's  argument  is,  that  the  question  of  the  probabilities  of  damage 
is  a  question  of  degree,  and  so,  if  the  building  occupies  only  a  very  small  portion 
of  the  alveua,  the  chance  of  damage  is  so  little  that  it  may  be  disregarded. 
But  this  is  an  argument  to  which  your  Lordships  cannot  listen.  Lord  Benholme 
says  truly  that  what  may  be  the  result  of  any  building  in  the  alveua  no  hmnan 
being  knows  with  certainty.  The  owners  of  the  land  on  the  banks  are  not 
bound  to  obtain  or  to  be  guided  by  the  opinions  of  engineers  or  other  scientiSc 
persons  as  to  what  is  likely  to  be  the  consequence  of  any  obstruction  set  up  in 
waters  in  which  they  all  have  a  common  interest.  There  is  in  this  case,  and 
in  all  such  cases  there  ever  must  be,  a  conflict  of  evidence  as  to  the  probable 
result  of  what  is  done.  The  law  does  not  impose  on  riparian  proprietors  the 
duty  of  scanning  the  accuracy  or  appreciating  the  weight  of  such  testimony. 
They  are  allowed  to  say,  "  We  have  all  a  common  interest  in  the  unrestricted 
flow  of  the  water,  and  we  forbid  any  interference  with  it."  This  is  a  plain, 
intelligible  rule,  easily  understood  and  easily  followed,  and  from  which  I  think 
your  Lordships  ought  not  to  allow  any  departure.  It  was  said  in  argument, 
"  Then,  if  1  put  a  stake  in  the  river,  am  I  interfering  with  the  rights  of  the 
riparian  proprietors?"  To  this  I  should  answer,  De  minimis  non  cur^f  pratiyr. 
But,  further,  it  might  be  demonstrated  in  such  a  case,  not  that  there  was  an 
extreme  improbability,  but  that  there  was  an  impossibility  of  any  damage  result- 
ing to  any  one  from  the  act.  It  is,  however,  unnecessary  for  us  to  speculate  on 
any  such  infinitesimal  obstruction.  No  one  can  say  that  in  this  case  the  extent 
to  which  the  appellant  has  built  into  the  river  is  so  small  as  to  be,  like  the  case 
of  a  stake  driven  into  the  soil,  inappreciable.  I  will  only  add  that  I  find  nothing 
in  the  cises  or  text-books  to  which  we  were  referred  at  variance  with  the  view  I 
have  tiken  of  the  law.  And  the  cases  of  the  Town  of  Aberdeen  v.  Menziea,  and 
FarqukiTam  v.  Farquknrson,  cited  by  the  Lord  Justice  Clerk,  are  in  eiact 
conformity  with  it.    I  therefore  come  without  hesitation  to  the  conclusicm  tbat 
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the  appellant  bad  no  right,  independently  of  contract  or  conBcnt,  to  build  as  be 
baa  buUt  into  the  bed  ol  the  river. 

Lord  Westbury. — Mj  Lords,  this  ie  a  caee  of  very  considerable  importance 
bdcau3e,  as  far  as  I  know,  it  will  be  the  first  decision  establishing  the  important 
principle  that  a  material  encroachment  upon  the  alveua  of  a  running  stream  may 
be  complained  of  by  an  adjacent  or  an  ex  adveTso  proprietor  without  the  neceBsity 
of  proving  either  that  damage  has  been  sustained,  or  that  it  is  likely  to  be 
sustained,  from  that  cause.    The  examination  that  has  been  given  at  the  bar  to 
the  cases  cited  upon  that  point  of  law  certainly  had  led  me  to  the  conclusion 
that  it  has  not  yet  been  clearly  established  by  decisions.    I  have  felt  much 
difficulty  upon  it,  because  undoubtedly  a  proposition  of  that  nature  is  somewhat 
at  variance  with  the  principles  and  rules  established  on  the  subject  by  the  civil 
law.    I  am,  however,  convinced  that  the  proposition  as  it  has  been  laid  down  in 
the  court  below,  and  it  has  received  the  sanction  of  your  Lordships  in  your 
judgments,  is  one  that  is  founded  in  good  sense,  and  ought  to  be  established  as 
matter  of  law.    When  it  is  said  that  proprietors  of  the  bank  of  a  running  stream 
are  entitled  to  the  bed  of  the  stream  as  their  property  usque  ad  medium  fUuntf 
it  does  not  by  any  means  follow  that  the  property  is  capable  of  being  used  in  the 
ordinary  way  in  which  so  much  land  uncovered  by  water  might  be  used,  but  it 
must  be  used  in  such  a  manner  as  not  to  affect  the  interests  of  riparian  proprietors 
in  the  stream.    Now  the  interest  of  a  riparian  proprietor  in  the  stream  is  not 
only  to  the  extent  of  preventing  its  being  diverted  or  diminished,  but  it  would 
extend  also  to  prevent  the  course  being  so  interfered  with  or  affected  as  to  direct 
the  current  in  any  different  way  that  might  possibly  be  attended  with  damage  at 
a  future  period  to  another  proprietor.    If  we  attend  to  the  subject  for  a  moment, 
it  will  occur  to  every  one  that  in  the  bed  of  a  river  there  may  possibly  be  a 
difference  in  the  level  of  the  ground,  which,  as  we  know,  has  the  effect  of 
directing  the  tide  or  current  of  the  river  in  a  particular  direction.    Suppose  tho 
ordinary  current  flows  in  a  manner  which  has  created  for  itself,  by  attrition,  a 
bay  in  a  particular  part  of  iAxe  bank;  if  that  were  obstructed  by  a  building,  the 
effect  might  be  to  alter  the  course  of  the  current  so  as  to  direct  the  flow  with  a 
greater  degree  of  violence  upon  the  opposite  bank,  or  upon  some  ottier  portion 
of  the  same  bank ;  and  then  it  will  immediately  occur  to  your  Lordships  that  if, 
at  that  part  of  the  bank  to  which  the  accelerated  flow  of  the  water  in  greater 
force  is  thus  directed,  there  happens  to  be  a  building  erected,  the  flow  of  the 
water  thus  produced  by  the  artificial  obstruction  would  have  the  effect 
possibly  of  wearing  away  the  foimdation  of  that  building  at  some  remote  period, 
and  would  thereby  be  productive  of  very  considerable  damage.    It  is  wise,  there- 
fore, in  a  matter  of  that  description,  to  lay  down  the  general  rule  that,  even 
though  immediate  damage  cannot  be  alleged,  even  though  the  actual  loss  cannot 
be  predicted,  yet,  if  an  obstruction  be  made  to  the  current  of  the  stream,  that 
obstruction  is  one  which  constitutes  an  injury  in  the  sense  that  it  is  a  matter  the 
court  will  take  notice  of  as  an  encroachment  which  adjacent  proprietors  have  a 
right  to  have  removed.    In  this  sense  the  maxim  has  been  applied  to  the  law  of 
Scotland  that  melioT  est  condiHo  prohibentis,  namely,  that  where  you  have  an 
interest  in  preserving  a  certain  state  of  things  in  common  with  others,  and  one  of 
the  persons  who  have  that  interest  in  common  with  you  desires  to  alter  it, 
melioT  est  conditio  pTohiheniis,  that  is  to  say,  you  have  a  right  to  preserve  the 
state  of  things  unimpaired  and  unprejudiced  in  which  you  have  that  existing 
interest.    Upon  thpse  grounds  I  entirely  concur  with  your  Lordships. 


Judgment  affirmed  with  coait. 
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Chelmsford,  L.C,  July  25,  1866. 


Re  HESEE  AND  SMITH. 


14  L.  T.  842;  L.  R.  1  Ch.  618. 


Applicaiion  for  letiera  patent — Accidental  delay — Expiration  of  the  Provi- 
aional  proieciion. 

Patent. — Extension  of  time  allowed  under  special  circumstances. 

T.  Aston  moved  to  have  the  time  extended  for  the  application  for  the  warrant 
of  the  law  officer,  and  for  the  letters  patent,  under  the  following  circumstances: 
According  to  the  regulations  as  to  patents,  the  application  must  be  made  twelve 
clear  days  before  the  expiration  of  the  provisional  protection,  but  the  Lord 
Chancellor,  under  special  circumstances,  might  allow  an  extension  of  the  time. 
In  the  present  case  one  of  the  patentees  met  with  a  severe  accident,  and  the 
clerk  of  his  solicitor  was  not  aware  of  the  limit  of  twelve  days.  The  consequence 
was  that  the  application  had  been  made  three  days  after  the  twelve  days. 

The  Lord  Chancellor  could  see  no  reason  why  the  other  patentee  should 
not  have  looked  after  the  business.  The  ignorance  of  the  clerk  was  certainly 
no  plea ;  however,  as  it  would  be  hard  to  deprive  the  applicants  of  the  benefit  of 
the  patent,  he  would  give  leave  to  affix  the  great  seal,  although  he  did  not  wish 
to  encourage  carelessness. 


Chelmsford,  L.C,  July  28,  1866. 

Re  THE  INTERNATIONAL  CONTRACT  COMPANY. 

14  L.  T.  843;  L.  R.  1  Ch.  523;  12  Jur.  N.S.  591. 

25  &  26  Vict.  c.  89,  ss.  147,  149 — Winding-up — Appointment  of  official 
liquidators — Discretion  of  judge. 

CoMP.'VNY. — Official  liquidators  were  appointed  by  an  order  of  Stuart,  V.C.: 
— Held,  that  the  discretion  of  a  lower  court  is  not  to  be  controlled  by  a  higher  m 
the  absence  of  extraordinary  circumstances.  Where  subsequent  matter  arUet, 
application  should  be  made  to  the  court  which  issued  the  original  order. 

This  was  an  application  to  discharge  an  order  made  by  Stuart,  V.G.,  on 
July  24,  1866,  appointing  official  liquidators. 

The  company  was  registered  in  May,  1864,  with  a  nominal  capital  of 
4,000,000i.,  its  object  being  to  take  contracts  for  railways  and  other  public  and 
private  works.  The  company  having  incurred  liabilities  which  it  had  no  rneam 
to  meet,  upon  the  petition  of  a  shareholder  and  an  execution -creditor,  the  Court, 
on  July  6,  made  an  order  for  the  winding-up,  and  those  two  persons  wen 
appointed  official  liquidators. 

Daniel,  Q.C.  and  L.  Webb,  in  support  of  ih^  application,  contended  that  a 
creditor  and  a  shareholder  were  not  fit  persons  to  be  official  liquidatorB.  They 

cited 

"Northnmberland  and  Durham  Banking  Company,  2  De  G.  ft  J.  508. 

The  Attorney -General,  Bacon,   Q.C,  J.  N.   Higgina,  Roxburgh,  and 

Swanston,  were  not  heard. 

The  Lord  Chancellor. — A  Court  of  Appeal  ought  not  to  be  called  npoa  to 
control  the  discretion  of  a  lower  court,  save  under  most  extraordinary  oinsnni- 
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stances.  No  such  circumstances  exist  in  the  present  case,  and  I  must  peremp- 
torily refuse  all  such  applications.  Where  new  matter  arises  in  a  case, 
application  should  be  made  to  the  judge  who  gave  the  original  order.  The 
court  below,  in  the  exercise  of  its  discretion,  has  made  an  appointment.  If  it 
has  been  deceived  and  has  made  an  improper  appointment,  an  application  must 
be  made  to  the  same  court  to  reconsider  the  point.  The  motion  is  refused  with 
costs  against  all  parties  served. 


Chelmsford,  L.C,  July  28,  1866. 
Re  LONDON,  BOMBAY,  AND  MBDITERKANEAN  BANK. 
14  L.  T.  843;  L.  R.  1  Ch.  525;  12  Jur.  N.S.  691. 
Winding-up — Official  Uquidaiora — Appointment. 

This  was  also  an  application  to  discharge  an  order  made  by  Stuart,  V.C., 
under  which  two  directors  of  the  company  had  been  appointed  official  liquidators. 

Craig,  Q.C.  and  Boxburgh  supported  the  motion. 

The  Atiomey-Qeneral,  Daniel,  Q.C,  Bacon,  Q.C,  De  L.  Qiffard,  J.  N 
Higgins  and  Whitehome  were  not  called  upon. 

The  Lord  Chancellor  said  he  must  refuse  the  application  with  costs 
against  all  parties  served. 


Stuart,  V.C.,  July  14,  1860. 
DENNY  V.  DENNY. 
14  L.  T.  864. 

Power — Appoiniment — Charge  on  lands — Time  of  vesting — Interest — Irish 
ewrsncy. 

Powers. — By  a  deed  of  settlement  B.  was  empowered  to  charge  certain 
lands  in  Ireland  with  any  sum,  not  to  exceed  400L  a-year,  as  a  jointure  for  his 
wife,  and  with  any  sum  not  to  exceed  2,0001.  sterling  for  his  younger  children 

In  exercise  of  the  power  B.  charged  the  lands  with  2,000i.  late  Irish  currency, 
to  be  vested  in  and  paid  to  his  younger  children  in  equal  shares  on  their  attaining 
twenty-one  or  marriage;  and  he  directed,  in  the  event  of  his  dying  before  the 
shares  became  vested,  that  his  said  children  should  be  entitled  to  interest  on 
their  presumptive  portions  at  5  per  cent,  by  way  of  maintenance  from  the  time 
of  his  death  until  such  portions  should  be  payable: — Held,  that  the  2,0001. 
carried  interest  at  5  per  cent.  Irish  currency,  from  the  death  of  5.  until  the 
shares  of  the  younger  children  became  payable. 

This  suit  was  instituted  for  the  purpose  of  determining  certain  questions 
which  had  arisen  as  to  the  exercise  of  a  power  under  a  settlement. 

The  deed  containing  the  power  in  question,  dated  18th  February,  1816, 
after  conditionally  settling  certam  lands  in  Ireland  on  Bobert  Day  Denny  for 
life,  with  remainder  to  his  eldest  son,  provided  that  it  should  be  lawful  for  tlie 
said  B.  D.  Denny  and  any  of  the  issue  of  his  body,  when  in  actual  possession 
of  the  said  lands,  to  chaise  the  same  with  any  sum  not  to  exceed  400Z.  a-year. 
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as  a  jointure  for  his  wife,  and  with  an;  sum  not  to  exceed  2,0001.  sterling  for 
his  younger  children. 

By  a  deed  of  appointment  dated  20th  July,  1843,  R.  D.  Denny  chained  the 
lands  in  Ireland  with  2,0001.  late  Irish  currency  to  be  raised  by  sale  or  mortgage, 
and  to  be  vested  in  and  payable  to  his  younger  children  in  equal  shares  on  their 
attaining  twenty-one  or  marriage.  And  he  directed  that  the  sum  should  bear 
interest  at  5  per  cent,  from  the  time  the  same  was  directed  to  be  paid  until  the 
same  should  be  raised  and  paid ;  and  he  further  directed  that,  in  case  he  should 
die  before  any  of  his  younger  children  should  be  entitled  to  vested  interests  io 
their  portions,  he  or  she  should  be  entitled  to  interest  on  their  presumptive 
portions  at  5  per  cent,  by  way  of  maintenance  from  the  time  of  his  death  until 
their  portion  should  be  payable. 

R.  D.  Denny  died  on  the  12th  July,  1864,  after  having  made  a  will  and 
without  having  further  exercised  his  power  of  appointment. 

The  plaintifFs  were  infants,  and  the  younger  children  interested  under  the 
appointment,  and  it  was  mainteined  on  their  behalf  that  they  were  entitled  to 
interest  at  5  per  cent,  on  their  presumptive  shares  by  way  of  maintenance  from 
the  death  of  R.  D.  Denny  until  majcwity  or  marriage,  or  day  of  payment  after 
such  majority  or  marriage.  The  defendant,  the  eldest  son,  contended  that 
B.  D.  Denny  had  no  power  to  charge  the  property  with  6  per  cent,  or  any  sum 
by  way  of  interest  on  the  2,0001.  until  after  the  times  for  payment  of  such  sum, 
and  that  the  appointment  of  the  2,0001.,  inasmuch  as  it  purported  to  give  interest 
on  presumptive  shares,  was  in  excess  of  the  power. 

For  the  plaintiffs  It  was  further  submitted  that  the  2,000Z.  was  sterling 
money  of  England.  The  defendant,  on  the  other  hand,  contended  tiiat  the 
sum  appomted  was  late  Irish  currency. 

The  bill  prayed  for  a  declaration  as  to  how  the  2,0001.  and  interest  thereon 
was  to  be  raised  and  made  payable,  and  that  the  cost  of  the  suit  might  be  either 
paid  by  the  defendant  or  declared  a  charge  on  the  inheritance. 

Bacon,  Q.C.  and  W.  W.  Mackeaon,  for  the  plaintiffs. 

Malins,  Q.C.  and  Bedwell,  for  the  defendant. 

The  Vice-Chancellob. — 1  consider  that  the  2,0001.  carries  interest  at  6  per 
cent,  from  the  death  of  R.  D.  Denny.  At  the  proper  time  the  2,0001.  will  have 
to  be  paid  to  the  plaintiffs  in  Irish  currency,  and  the  interest,  in  the  meantime, 
must  therefore  be  paid  in  the  same  currency.  The  costs,  as  between  solicitor 
and  client,  will  be  a  charge  on  the  inheritance. 


Beferred  to,  Larios  v.  Bonany  y  Qureiy,  1873,  L.  B.  6  P.O.  346  (P.O.). 

Practice— ContTact—Damnge a— 21  dt  22  Vict.  c.  27,  «.  2. 

Specific  Performance. — Under  the  2nd  section  of  the  21  A  22  Fief.  c.  27, 
the  Court  has  not  jurisdiction  to  deal  with  the  quesiion  of  damages  where  a 
plaintiff  has  failed  to  establish,  by  proper  evidence,  a  bill  for  the  apecifie 
performance  of  a  contraci. 

Motion  for  decree. 

This  was  a  bill  by  the  plaintiff,  who  alleged  that  the  defendant's  agent  had 
entered  into  a  contract  with  him  to  grant  him  a  lease  tar  twenty-one  yean  of 


Wood.  V.C.,  April  17, 1866. 
LEWEBS  V.  THE  EABL  OF  SHAFTESBURY. 

14  L.  T.  855  ;  L.  R.  2  Eq.  270;  12  Jur.  N.S.  389. 
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a  farm  in  Dorsetshire  belonging  to  the  defendant,  tar  a  specific  performance  of 
such  contract.  The  plaintiff  alleged  Uiat  he  had  spent  considerable  sums  of 
money  on  the  buildings  on  the  farm  and  the  improvement  of  the  farm  generally. 

He  had  been  let  into  posaesBion,  and  had  held  it  for  about  five  years,  paying  the 
stipulated  rent.  The  prayer  of  the  bill  was  also  for  compensation  for  all  damage 
or  loss  occasioned  to  the  plaintiff  in  relation  to  the  premises,  in  addition  to  or 
in  substitution  for  all  <x  any  part  of  the  other  relief  prayed. 

Rolt,  Q.C.  and  E.  E.  Kay,  for  the  plaintiff,  attempted  to  make  out  from  the 

evidence  a  case  for  the  specific  performance  of  the  contract,  but  in  this  they 
wholly  failed  (the  Vice -Chancellor  holding  that  no  contract  had  been  proved). 
They  then  contended  that,  although  the  plaintiff  was  not  entitled  to  a  decree  for 
specific  performance  of  the  contract,  he  was  entitled  to  compensation  in  the 
natiu%  of  damages  for  the  sums  of  money  which  it  was  proved  he  had  disbursed 
in  the  improvement  of  the  farm,  &c.  The  2nd  section  of  the  21  &  22  Vict.  c.  27> 
is  as  follows : — 

"  That  in  all  cases  in  which  the  Court  of  Chancery  has  jurisdiction  to 
entertain  an  application  for  an  injunction  against  a  breach  of  any  covenant, 
contract,  or  agreement,  or  against  the  commission  or  continuance  of  any  wrongful 
act,  or  for  the  specific  performance  of  any  covenant,  contract,  or  agreement,  it 
shall  be  lawful  for  the  same  court,  if  it  shall  think  fit,  to  award  damages  to  the 
party  injured,  either  in  addition  to  or  in  auhatiiution  for  auch  injunction  or 
specific  performance,  and  such  damages  may  be  assessed  in  such  manner  as 
the  court  shall  direct. " 

The  outlay  had  been  made  by  the  plaintiff  on  the  faith  of  the  contract  having 
the  effect  of  a  binding  agreement. 

The  Aiiomey-Oeneral  (Sir  B.  Balmer),  Sir  Hugh  Catms,  Q.C,  and  Speed, 
for  the  defendant,  were  not  called  upon. 

The  Vice-Chancellor  said  that  it  appeared  to  him  that  he  had  no  jurisdiction 
to  deal  with  the  question  of  damages  where  the  plaintiff  had  failed  to  make  out  a 
case  for  the  specific  performance  of  the  contract.  By  the  Act  the  court  had  a 
discretion  to  give  relief  in  damages,  where  the  contract  was  established,  and 
the  discretionary  power  might  be  exercised  where  the  court  thought  relief  in 
damages  was  better  for  the  plaintiff  than  specific  performance,  t£e  words  of 
the  Act  being  "  in  addition  to  or  in  substitution  for  "  the  relief  prayed.  This 
assumed  the  fact  that  a  contract  had  been  established,  and  there  being  none 
in  this  case,  the  court  had  no  jurisdiction  over  tile  matter. 

No  order  made. 


Wood,  V.C,  May  5,  1866. 
EARL  BBAUCHAMP  v.  WINN. 
14  L.  T.  856;  L.  R.  2  Eq.  S02. 

Practice — Revivor. 

pRAOTicK. — Where  a  sole  plaintiff  dies  before  answer  put  in  the  Court  ufiH, 
on  the  application  of  the  executor,  make  an  order  to  revive,  and  thai  the 
defendants  do  answer  the  interrogatories  in  support  of  the  bill  within 
twenty-eight  days  from  notice  of  the  order. 

The  Earl  of  Beauchamp,  as  the  executor  of  a  sole  plaintiff  who  had  died 
after  bill  and  interrogatories  in  support  of  it  had  been  filed,  but  before  answer 
put  in,  applied  for  an  order  to  revive  the  suit  as  against  the  defendants. 
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F.  J.  Walford,  in  making  the  application,  stated  that  the  clerk  of  the  record 
and  writs  had  expressed  doubts  as  to  the  form  of  the  order  to  revive  the  suit, 
and  had  requested  that  the  point  should  be  mentioned  to  the  court,  refetring  to 
the  52nd  section  of  the  Chancery  Amendment  Act,  15  &  16  Vict.  c.  86,  which 
states  that  an  order  to  the  effect  of  a  bill  to  revive  shall  be  sufficient. 

The  Yice-Chancellor  made  the  order  to  revive,  but,  as  the  abatement  had 
taken  place  before  any  answer  put  in,  directed  also  that  the  defendants  should 
answer  the  interrc^atoriea  within  twenty-eight  days. 


ADMntALTY. 

Db.  LusHiNOTGN,  Jan.  31,  1666. 
THE  ALLAN  v.  THE  FLORA. 
14  L.  T.  860. 

Rules  of  the  Road — Admiralty  Tegulattons — General  construction  of. 

Shifpino. — The  IQih  ariicle  of  the  Admiralty  Regulations  of  the  rules  of 
the  Toad,  which  directs  that  "  in  obeying  and  construing  all  the  other  and 
previous  regulations,  due  regard  is  to  be  had  to  all  dangers  of  navigation,  and 
to  any  special  circumstances  existing  in  any  particular  case,  rendering  a  depar- 
ture from  such  rules  necessary,  in  order  io  avoid  immediate  danger,"  does  not 
prescribe  any  specific  course  to  be  adopted  or  pursued,  since  such  prescription 
would  necessarily  involve  on  many  occasions  the  destruction  of  the  very  ships 
it  was  framed  to  preserve. 

Brettt  Q'C,  and  E.  C.  Clarkson  appeared  for  the  AUan. 

Millward,  Q.C.,  and  Femon  Lushingion  for  the  Flora. 

Dr.  Lushinoton  gave  judgment  in  this  case,  which  was  a  suit  instituted 
by  the  British  ship  Allan,  924  tons  register,  from  the  Gulf  of  St.  Lawrence 
to  London,  with  a  cargo  of  deals,  against  the  Spanish  barque  Flora,  320  tons 
register,  from  Havannab  to  Hamburg,  with  a  cargo  of  tobacco^  for  a  loss 
resulting  from  a  collision  between  them  about  fourteen  miles  south  of  the 
Eddystone  Lighthouse,  on  the  morning  of  the  16th  November  last.  The  Alhin 
represented  that  the  weather  was  clear,  with  light  clouds  and  stars  visible, 
and  a  strong  westerly  swell.  The  Flora  stated  the  night  was  dark.  The  case 
for  the  Allan  was,  that  the  tide  being  flood  running  half-knot,  she  was  under 
all  plain  sail,  close-hauled  on  the  starboard  tack,  steering  B.  by  S.  i  S., 
making  four  knots,  carrying  her  proper  lights,  when  the  green  light  of  the 
Flora  was  seen,  distant  about  a  mile,  and  about  three  points  on  her  lee  bow; 
that  she  (the  AUan)  was  kept  as  clear  to  the  wind  as  possible,  and  as  the 
Flora,  which  was  on  the  port  tack,  continued  to  approach  the  AUan  without 
any  apparent  change  in  her  course,  those  on  board  the  Allan  hailed  the  Flora 
loudly  and  repeatedly,  notwithstanding  which  the  Flora  ran  aftermost  hawse 
of  the  Allan,  and  with  the  fore  shroud  of  her  starboard  main  rigging  carried 
away  the  Allan's  jibboom  and  bowsprit,  and  being  entangled  with  the  wreck 
thereof  swung  round  with  her  starboard  bow  into  the  starboard  main  chains  of 
the  Allan,  and  there  lay  beating  for  nearly  two  hours,  doing  a  great  deal  of 
damage;  after  which  the  Allan  was  drawn  clear  astern  by  setting  her  main 
and  mizen  topsails,  the  top-gallantsails  braced  all  aback,  all  the  canvas  having 
been  taken  in  on  her  foremast  directly  after  the  collision  to  save  such  mast 
from  being  carried  ava; ;  that  as  soon  as  the  two  vessels  were  dear  of  each 
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other  the  crew  of  the  Allan,  as  she  still  lay  aback,  proceeded  to  secure  her 
foremast,  the  headstays  of  which  were  all  adrift,  and  while  engaged  in  doing 
so  the  Flora  ran  down  towards  the  Allan,  and  owing  to  the  negligence  and 
mismanagement  of  those  on  board  her  caught  the  port  bow  and  anchor 
of  the  Allan  with  her  port  main-rigging,  and  did  further  serious  damage  to 
the  Allan,  and  was  finally  got  clear  by  cutting  away  some  of  her  said  port 
main  rigging;  that  the  collision  and  the  damages  arising  therefrom,  were 
occasioned  by  the  neglect  and  improper  navigation  of  the  Flora,  and  no 
blame  in  respect  thereto  is  attributable  to  any  of  those  on  board  the  Allan. 
The  defence  of  the  Flora,  on  whose  behalf  a  cross-action  was  brought,  set 
forth  that  she  was  close-hauled  on  the  starboard  tack,  heading  B.S.E., 
carrying  her  regulation  lights  brightly  burning;  that  she  was  taken  aback, 
and  having  come  round  on  the  port  tack  she  proceeded  on  that  tack,  heading 
W.S.W.,  for  some  time,  to  get  sufficient  way  on  the  barque  to  tack  her; 
that  the  barque  being  ready  to  tack,  and  the  sea  appearing  clear  for  that 
purpose,  the  Flora  was  put  in  stays,  all  hands  being  on  deck;  whilst  in  stays 
a  light  was  suddenly  seen  by  Antonio  de  Gonlisolo,  the  look-out  man,  on  the 
barque's  starboard  side,  and  immediately  afterwards  the  barque  was  struck 
on  her  starboard  quarter  with  great  violence  by  the  stem  of  the  Allan  coming 
up  channel,  and  on  board  of  which  no  regulation  lights  could  be  seen;  that 
the  two  vessels  fell  alongside,  head  and  stem,  and  remained  in  contact  for 
nearly  three  hours;  that  the  vessels  at  last  got  clear,  and  the  Allan  dropped 
clear  astern  for  some  distance.  The  Flora  having  lost  nearly  all  her  sails, 
lay  quite  powerless.  It  was  then  alleged  that  the  Allan  then  gathered  way, 
and  by  bad  management  advanced  and  came  with  great  violence  into  the 
port  side  of  the  Flora,  and  did  much  further  damage ;  that  after  the  vessels 
finally  cleared,  the  Flora  put  into  Plymouth ;  that  the  collisions  were  both 
caused  by  the  improper  navigation  of  the  Allan,  and  by  the  negligence  of 
those  on  board  her,  and  were  in  no  degree  the  result  of  any  neglect  on  the 
part  of  the  Flora.  The  questions  for  our  consideration  are,  which  of  these 
two  vessels  was  to  blame  for  the  collisions  which  have  occurred,  or  whether 
they  were  both  to  blame  on  the  same  account.  It  appears  that  the  Flora 
intended  to  go  into  stays,  and  was,  according  to  her  own  account,  in  stays. 
The  question  will  be,  whether  she  took  those  measures  which  were  proper 
to  be  taken  preliminary  to  going  into  stays,  and  whether  she  did  that  after 
having  taken  a  proper  survey  of  the  state  of  the  sea  immediately  surrounding 
her,  so  as  not  to  run  the  risk  of  a  collision  in  case  of  a  vessel  being  near  her. 
According  to  the  Flora's  own  statement,  she  had  one  person  on  the  watch 
at  the  time  in  question,  and,  according  to  her  own  statement,  from  the 
admitted  facts,  and  according  to  her  own  plea,  the  Allan  was  not  seen  coming, 
although  she  was  a  lai^e  vessel.  Why  did  she  not  see  the  Allan  ?  Assuming 
for  the  moment  the  Allan  carried  lights,  why  did  she  not  see  those  lights? 
There  was  nothing  in  the  state  of  the  weather  to  prevent  her  seeing  them, 
because,  taking  the  whole  of  the  evidence  togther,  it  is  clear  that  it  was  an 
ordinary  night,  and  you  might  see  a  vessel  carrying  lights  at  the  distance 
of  a  mile,  and  she  does  not  see  them.  Provided  she  could  have  seen  them 
at  that  distance,  I  apprehend  she  would  have  avoided,  or  might  have  avoided, 
by  adopting  proper  measures,  the  collision  altogether;  that  is  to  say,  she 
probably  need  not  have  gone  into  stays  in  the  immediate  neighbourhood  of 
a  vessel  that  was  coming  dow^n  upon  her.  What  must  be  the  reasons,  and 
the  only  reasons,  why  the  hghts  were  not  seen  in  due  time?  Either  there 
was  an  insufficient  look-out  on  board  the  Flora,  or  there  were  no  lights  burning 
brightly  on  board  the  Allan.  There  are  three  witnesses  to  whom  it  would 
be  unfair  to  impute  perjury  from  the  Allan,  who  state  that  the  lights  were 
burning  at  the  time,  and  there  is  nothing  to  negative  that  on  the  other  side. 
It  was  said  by  them  that  the  lights  were  not  seen,  and  under  the  circumstances 
the  balance  of  evidence  is  in  favour  of  the  Allan,  that  she  had  her  lights 
burning  at  the  time.    If  the  Flora  ought  to  have  seen  the  Allan  in  due  time. 
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and  if  she  had  so  s«en  her,  she  might  and  ought  to  have  taken  measures  to 
avoid  the  collision;  there  can  be  no  other  conclusion  than  that  tiie  Flora  wu 
to  blame.  Then  it  may  be  asked,  was  or  was  not  the  Allan  to  bl&me  for  the 
course  she  pursued?  It  is  abundant^  clear  that,  in  the  first  instuice, 
did  that  which  was  right,  because  she  was  on  the  starboard  tack  close-haided, 
and  according  to  the  12th  Admiralty  regulation  she  was  bound  to  have  kept 
her  course.  She  did  keep  her  course;  and  was  she  to  blame  in  not  taking 
any  other  measure  to  avoid  a  collision?  It  may  be  tiiat  the  circumstances 
are  such  in  a  case  like  this  that  a  departure  from  the  strict  rule  of  road  as 
laid  down  in  the  Admiralty  regulations  is  justified,  and  the  question  beftve 
the  court  as  far  as  the  Allan  is  concerned  is,  whether  t^ere  was  such  a 
justification  for  departure  from  the  rule  in  the  present  case.  I  have  no  doubt, 
looking  at  the  19th  Adnuralty  re|[ulation,  that  if  the  circumstances  of  the 
case  were  such  that  there  was  munediate  danger,  perfectly  clear  to  tiu 
apprehension  of  those  present,  the  Allan  would  have  been  justified  in  depart- 
ing from  the  strict  letter  of  the  12th  rule.  The  19th  rule  does  not  prescribe 
any  particular  measures  that  should  be  adopted  in  departing  from  l^e  strict 
terms  of  any  of  the  previous  regulations  that  it  governs,  but  it  merely  states 
that  in  construing  and  obeying  these  regulations,  as  far  as  possible,  you  may 
take  into  consideration  urgent  attendant  circumstances.  I  beUeve  that  is 
common  sense,  for  if  any  rule  were  laid  down  by  Parliament  or  any  other 
authority  that  could  never  be  departed  from  in  certain  states  of  oircumstanoea, 
such  a  rule  would  necesaarily  involve,  on  many  occasions,  the  destruction  of 
those  ships,  which  it  was  intended  to  preserve.  Upon  a  careful  consideratHiD 
of  the  evidence  on  both  sides,  the  Court  is  of  opinion  that  the  Flora  was  solalj 
to  blame,  and  &ere  must  be  a  decree  to  that  effect. 


NISI  PBIUS. 

WiLLES,  J.,  Aug.  10,  1866. 
HARTLAND  p.  THE  GENEBAL  EXCHANGE  BANK  (LIMITED). 

14  L.  T.  863. 
Matter  and  servant — Wrongful  ditmistal — Damages. 

Master  and  Servant. — In  ettimating  damages  for  the  wrongful  dismiuitl 
of  a  servant,  the  jury  should  take  into  account  the  salary  and  not  any  commis- 
sion obtained  by  the  plaintiff.  The  plaintiff  is  not  entitled  to  his  fuU  salary 
for  the  miexpired  period  of  the  contract  for  service,  hut  that  is  to  be  reduced 
by  the  probabilities  of  the  plaintiff  having  other  employment  during  suc^^ 
period.  The  employer  being  a  company  afterwards  ordered  to  be  wound-up, 
that  fact  also  should  be  taken  into  consideration  in  estimating  the  loss  sustained 
by  the  plaintiff  through  his  dismissal. 

This  was  an  action  for  wrongful  dismissal  of  the  plaintiff  from  the 
defendant's  service. 

The  defendants  pleaded  the  misconduct  of  the  plaintiff. 
Ballantine,  Serjeant,  Qartk,  Q.C.,  and  Inderwick  for  the  plaintiff. 
M.  Chambers,  Q.C.,  and  Kemp  for  the  defendants. 
The  facts  were  as  foUows: — 

On  the  1st  October.  1865,  the  banking  company,  of  which  Mr.  Boebuck. 
M.F.,  was  chairman,  engaged  ^e  plaintiff  as  their  manager  for  three  yean,  at » 
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salary  of  1,00(H.  a  year,  with  5  per  cent,  on  the  net  profits,  but  with  a  condition 
that  the  agency  should  be  at  an  end  in  the  event  of  the  bank  ceasii^  to  caxry 
on  their  business,  provided  his  services  were  dispensed  with.  After  this  an 
amalgamation  took  place  with  an  estates  company,  and  there  were  certain 
dealings  with  a  building  society,  of  which,  as  the  plaintiff  represented,  he 
disapproved.  In  the  result  the  bank  got  involved  in  difficulties  (the  cause 
of  which  was  in  dispute),  and  the  plaintiff  was  dismissed,  as  he  said,  on 
the  ground  that  he  could  not  keep  the  bank  open.  The  company,  however, 
stated  their  grounds  of  dismissal  thus: — 1.  Non-communication  to  the  directors 
d  the  state  of  the  assets  of  the  company;  2,  misleading  the  directors  as  to 
the  state  of  the  assets;  3,  the  reduction  of  the  assets  of  the  bank  to  an 
unsafe  amount;  4,  the  plaintiff's  recommendation  to  the  directors  to  assign 
the  assets  of  the  bank  to  him;  5,  the  plaintiff's  refusal  to  make  an  affidavit 
of  facts  in  answer  to  Messrs.  Clench's  petition  for  an  order  to  wind-up  the 
company ;  6,  the  plaintiff  overstated  to  the  directors  the  amount  paid  by  him 
for  the  premises  79,  Lombard  Street.  There  were  proceedings  pending  for 
the  winding-up;  and  this  action,  it  was  stated,  had  been  directed  by  the  Court 
to  determine  the  liability  of  the  company  (if  any)  to  the  plaintiff. 

The  plaintiff  was  called  and  examined  as  a  witness  at  great  length  in 
support  of  this  statement  of  his  case,  and  in  disproof  of  the  charges  of 
misconduct.  He  stated  that  he  carried  on  the  business  of  the  bank  until 
the  2nd  June  last,  when  a  resolution  was  come  to  by  the  directors  "  that, 
as  the  manager  had  expressed  his  inability  to  carry  on  the  bank  in  the  present 
crisis,  the  directors  deem  it  expedient  that,  in  order  to  carry  out  plans  for  the 
rehef  of  themselves  and  the  shareholders,  he  retire  from  office."  Mr.  Eoebuck, 
as  chairman,  communicated  this  resolution  to  him,  and  when  asked  on  what 
grounds  it  was  come  to  said,  "  We  fear  you  would  not  be  able  to  pull  the 
bank  through ;  there  is  no  charge  against  you,  and  you  may  understand  that 
it  is  to  make  no  difference  in  regard  to  our  arrangement  with  you."  It  was 
then  proposed  to  refer  the  matter  to  arbitration.  He  claimed,  however,  the 
balance  of  his  salary  for  the  residue  of  the  three  years,  which  being  refused, 
and  proceedings  being  taken  for  the  company  to  be  wound-up,  the  present 
action  was  directed  to  determine  their  liability. 

Upon  these  facts  being  opened  and  the  winding-up  appearing  to  have 
been  after  the  dismissal — 

WiLLES,  J.,  observed  that  it  could  not  affect  the  right  of  action  supposing 
the  disnaissal  wrongful. 

Chambers,  Q.C.,  admitted  it  to  be  so,  but  xn-ged  that  it  would  be  very 
material  as  to  damages. 

The  plaintiff  was  cro^-examined  as  to  the  alleged  grounds  of  dismissal,, 
which  he  denied. 

The  action  was  brought  on  the  13th  June,  and  the  petition  for  winding-up 
the  conipany  was  on  the  4th  July. 

M,  Chamhera,  Q.C.,  in  addressing  the  jury  for  the  company,  said  he  really 
appeared  for  the  liquidator  who  represented  the  interests  of  the  shareholders 
of  this  unsuccessful  concern,  which  had  small  assets  remaining,  and  he  insisted 
that  the  plaintiff  was  not  entitled  to  recover  more  than  trivial  damages. 

WiLl/ES,  J.,  in  summing  up  the  case  to  the  jury,  said  he  had  some  diffi- 
cult?  in  seeing  what  the  precise  defence  was.  The  plaintiff  had  been  dismissed 
in  a  kind  and  civil  manner,  no  doubt;  but  still  he  had  been  in  effect  dismissed 
and  sent  "about  his  business."  The  engagement  was  for  a  fixed  period  of 
three  years,  as  its  terms  plainly  impHed.  The  justification  set  up  imputed 
misconduct  to  the  plaintiff,  and  involved  serious  reflections  upon  his  conduct, 
which  were  calculated  to  prevent  him  from  obtaining  similar  employment  in 
future.  It  was  for  the  jury  to  say  whether  there  was  any  foundation  for  it. 
B.  B.  A.  [1866]— VOL.  2  127 
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He  oould  not  himself  see  any  foundation  for  it,  and  the  transactwm 
as  to  the  house,  for  instance,  appeared  to  him  to  have  been  on  l^e  part 
of  the  plaintiff  entirely  straightforward.  It  was  said  that  at  the  time 
of  the  panic  he  had  attempted  to  get  the  assets  assigned  to  himself. 
He  agreed  with  Mr.  Roebuck  that  this  was  not  good  adrice,  but  could 
it  be  deemed  gross  misconduct?  Mere  erroneous  advice  given  at  a  tame 
of  panic,  without  fraud,  and  without  misrepresentation,  oould  that  be 
called  ' '  misconduct  ?  ' '  The  pleas  were  of  the  vaguest  description, 
"  particulars  "  had  therefore  been  ordered.  It  was  for  the  jury  to  say  whether 
there  was  any  foundation  for  the  charges  they  set  forth.  As  to  i^e  charge 
about  not  making  an  affidavit,  one  could  scarcely  read  it  without  a  smile; 
and  indeed  it  was  not  pressed.  Such  was  the  defence  raised,  and  if  the  jury 
thought  it  was  not  sustained,  then  came  the  question  of  damages,  whidi 
was  one  of  some  difficulty.  The  jury  ought  only  to  take  the  salary  into 
account,  not  the  commission.  Next  they  were  not  to  give  the  whole  salaiy 
for  the  two  years  and  eight  months,  2,800/.,  nor  anything  like  that  sum. 
They  must  reduce  the  amount  by  the  probabilities  of  the  plaintiff  having 
other  employment  to  fill  up  his  time  during  that  time.  No  doubt  the  position 
of  mimager  of  a  bank  was  not  to  be  got  every  day,  and  that  they  would 
consider.  Still,  they  would  also  consider  what  might  reasonably  be  deemed 
the  value  of  his  time.  Then  came  the  question  of  the  winding-up,  and 
certainly  the  stoppage  of  the  concern  might  fairly  be  tc^en  into  consideratioii 
in  assessing  damages. 

Verdict  for  the  plaintiff,  damages  6801. 


KI9I  PRIU8. 

Guildford,  Aug.  10,  1866. 

WHITEHEAD  AND  OTHERS  v.  IZOD. 

14  L.  T.  863.    For  subsequent  proceedings  see  [1867]  E.  B.  A.; 
86  L.  J.  C.  P.  118;  L.  R.  2  C.  P.  228. 

Joint-Stock  company — Purchase  of  shares. 

Stock  Exchange. — The  bank  of  0.  and  Co.  stopped  payment  on  Jtftif 
10.  On  the  same  day  the  defendant  went  to  plaintiffs'  agent  and  asked  him 
to  telegraph  to  the  plaintiffs  to  buy  twenty-five  Overends  at  4  discount  for 
the  day.  They  were  bought  by  the  plaintiffs  before  three  o'clock,  and  at 
half-past  three  o'clock  the  bank  stopped.  The  purchase  was  notified  to  the 
agent,  who  notified  it  to  the  defendant,  who,  on  receipt  of  the  notice  at  six 
o'clock,  repudiated  the  purchase,  and  the  next  day  returned  the  cmUraetnoi* 
which  had  been  sent  to  him,  refusing  to  execute  it.  On  the  same  day 
{May  11)  there  was  a  petition  to  wind-up,  and  an  interim  order  made,  aM 
the  final  order  was  made  on  June  22  for  a  voluntary  winding-up  under  the 
supervision  of  the  court.  By  the  15Srd  section  of  the  Companies  Act  1862 
all  transfers  of  shares  between  the  commencement  of  winding-up  and  the  order 
are  avoided. 

Whether  the  winding-up  commenced  on  the  presentation  of  the  peHUm 

and  interim  order,  qucere  9 

What  is  a  suff,cient  authority  given  to  brokers  for  the  purchase  of  shamt 

This  was  an  action  to  recover  money  for  shares  purchased  fcff  ^ 
defendant,  which  he  had  refused  to  accept. 
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Sir  George  Honyman,  Q.C.  and  Archibald  appeared  for  the  plaintiffs. 
C.  Pollock,  Q.C.  and  Beresford  appeared  for  the  defendant. 
The  facts  were  as  follows : — 

At  ten  o'clock  on  the  10th  May  (the  day  on  which  Overend's  stopped), 
the  defendant,  an  iron  merchant  at  Birmingham,  went  to  the  plaintiffs'  agent 
there  and  asked  him  to  telegraph  to  them  about  twenty-five  shares  in 
Overend's.    There  was  a  contradiction  between  them  as  to  the  instructions 
he  gave,  but  the  telegram  actually  sent  was,  "  Buy  twenty -five  Overends  at 
4  discount  for  the  day."    That  telegram  having  been  received  by  the  plaintiffs, 
they  sent  one  back  in  answer  that  they  thought  it  could  not  be  done,  as  the 
shares  had  risen  a  little  in  the  market.    The  agent  then  saw  the  defendant 
and  told  him,  and  there  was  again  a  contradiction  as  to  what  then  passed 
between  them.    According  to  his  account  his  instruction  was  to  send  this 
telegram,  "  Can  you  buy  twenty-five  Overends  at  4  discount?"  and  that  when 
he  heard  it  could  not  be  done  he  said  at  once,  "  Then,  I  shall  not  buy  at 
all;"  but  this  was  denied  by  the  agent;  and  before  three  o'clock  the  plaintiffs 
bought  twenty-five  shares  at  4  discount,  which  they  at  once  notified  to  the 
agent,  who  notified  it  to  the  defendant  liie  same  evening.    At  half-past  three 
Overend's  stopped.    At  six  o'clock  in  the  evening  the  defendant  repudiated 
the  contract  and  sent  a  written  message  to  the  agent  in  these  terms, — "  When 
I  left  you  to-day,  I  determined  not  to  buy  at  all,  and  I  will  not  take  the 
shares  now  at  any  price."    Whether  or  not  at  that  time  he  had  heard  of  the 
stoppage  was  disputed.    Next  day,  the  11th,  the  contract  note,  dated  that 
day  was  sent  to  him,  and  he  at  once  returned  it,  he  being  then,  he  admitted, 
aware  of  the  stoppage,  having  seen  it  in  the  Times,  and  refused  to  acknow- 
ledge the  transaction.    The  plaintiffs  (members  of  the  Stock  Exchange)  had 
purchased  the  shares  from  Messrs.  Whittons,  who  were  also  members;  and 
in  consequence  of  the  defendant  refusing  to  take  the  shares  paid  Whittons  fOT 
them,  which  was  the  money  (278Z.)  they  now  sought  to  recover  from  their 
customer,  the  defendant.    There  is  a  nde  at  the  Stock  Exchange  that  they 
do  not  recognise  any  other  parties  than  their  own  members ;  every  party, 
therefore,  whether  agent  or  principal,  must  protect  the  principal  according  to 
the  rules  and  usages  of  the  Stock  Exchange.    And  there  would,  according  to 
the  view  of  the  Stock  Exchange,  have  been  no  doubt  that  the  defendant  was 
bound  to  indemnify  his  brokers  (supposing  the  transaction  were  a  binding  one), 
but  for  the  occurrence  of  the  stoppage  and  the  effect  of  the  winding-up  order. 
As  to  this,  the  dates  were  as  follows:- — The  stoppage  had  already  occurred  on 
the  10th,  and  the  defendant  knew  it  next  day,  and  admitted  that  he  knew 
of  it  when  he  repudiated  and  returned  the  contract  note,  which  he  had 
received  on  that  day.    On  the  same  day,  the  11th  May,  there  was  a  petition 
for  a  winding-up,  and  an  interim  order  was  at  once  made,  but  on  the  22nd 
June  there  was  a  final  order: — "This  court  doth  order  that  the  voluntary 
winding-up  of  Overend,  Gumey,  and  Co.  be  continued  subject  to  the  super- 
vision of  the  Court."    The  enactments  in  the  Winding-up  Act,  which  were 
cited  as  bearing  upon  the  question,  are  the  130th  clause,  which  says  tiiat  a 
voluntary  winding-up  shall  be  deemed  to  commence  from  the  time  of  the 
passing  of  the  resolution,  and  the  158rd, — "  That  where  any  company  is  being 
wound-up  by  the  court,  or  subject  to  its  supervision,  all  depositions  or  transfers 
of  shares  made  between  the  commencement  of  the  winding-up  and  the  order 
for  winding-up  shall — unless  the  court  otherwise  order — be  void."    The  con- 
tract note  having  been  dated  the  11th  May,  the  day  after  the  stoppage,  there 
was  on  that  same  day  a  petition  for  a  winding-up,  and  then  there  was  a 
resolution  for  a  voluntary  winding-up,  finally  confirmed  by  tije  court  on  the 
22nd  June.    There  would  be  fourteen  days  for  delivery  of  shares,  which  would 
not  expire  until  several  days  after  this  final  order;  but,  on  the  other  hand,  the 
contract   (if  valid  at  all)  was  before  the  first  resolution  for  voluntary 
winding-up.    On  the  Ifith  there  was  a  letter  to  the  agent  to  the  effect  that 
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the  defendant,  Mr.  Izod,  would  resiet  any  attempt  to  force  the  shares  upon 
him,  referring  to  an  opinion,  which  had  been  published,  of  the  eminent 
Chancery  counsel  Mr.  Glasse  and  Mr.  Locock  Webb,  that  the  effect  of  the 
winding-up  proceedings  would  be  to  defeat  the  contract.  There  were,  it  will 
be  seen,  two  questions  made  in  the  case :  first,  whether,  there  was  a  binding 
contract;  next,  whether,  if  so,  the  defendant  was  bound  to  indemnify  the 
brokers.  As  to  the  first  point  the  telegram  actually  sent  up  by  the  agent 
to  the  brokers,  the  plaintiffs,  was  "  Buy  twenty -five  Overends  at  4  discount 
for  to-day,"  and  the  question  was  whether  this  was  in  accordance  with  the 
defendant's  instructions.  As  to  the  other  point  it  was  admitted  that  it 
resolved  itself  into  a  question  of  law. 

WiLLES,  J.  said  that,  assuming  a  valid  contract,  there  could  be  no  doubt 
that  (apart  from  the  effect  of  the  Winding-up  Act)  the  customer  would  be 
bound  to  indemnify  the  broker.  For  by  the  rules  of  the  Stock  Exchange 
the  brokers  were  deemed  to  be  liable  to  each  other  to  complete  their  transac- 
tions, and  the  broker  must  fulfil  a  contract  if  the  principal  did  not.  It 
followed  that  the  employer,  the  customer,  must  indemnify  the  broker.  ThCTe 
could  be  no  doubt  of  this  according  to  the  rules  and  usages  of  the  Stock 
Exchange,  by  which  customers  were  deemed  to  be  bound.  Then  arose  the 
question  as  to  the  effect  of  the  Winding-up  Act,  as  to  which  the  result  of  t^e 
recent  decisions,  so  far  as  they  went,  appeared  to  be  that  the  winding-up  did 
defeat  the  contract,  even  supposing  it  to  exist.  That  would  be  a  question  of 
law  upon  which  he  must  follow  authority  although  the  point  might  be 
reserved  for  further  consideration,  as  in  the  case  which  occurred  yesterday. 
The  decisions  seemed  to  be  that  the  oonteact  was  defeated;  and,  if  bo,  it  would 
seem  to  follow  that  the  effect  was  to  relieve  the  buyer  from  liability  to 
indemnity. 

Polloolc,  Q.C.,  for  the  defendant,  insisted  that  there  was  no  conteact  at 
all ;  in  point  of  feet,  independent  of  the  point  of  law ;  if  there  was  a  contract, 
it  was  defeated,  and  so  the  liability  of  the  defendant  was  destroyed.  The 
brokers  had  bought  without  authority,  and  wanted  to  fix  their  customers  wi& 

the  loss. 

Sir  Oeorge  Honyman,  Q.C.,  for  the  plaintiff,  in  reply,  urged  that  there 
was  a  clear  contract,  and  that  fjie  customer  could  not  turn  round  and  throw 
the  loss  upon  the  brokers.  The  order  was  to  buy  "  for  the  day,"  and  tiiev 
had  done  so,  and  the  fact  that  it  was  on  the  day  of  the  stoppage  did  not 
matter.  The  customer  was  willing  enough  to  take  the  shares  until  he  had 
heard  of  the  stoppage,  and  then  he  wanted  to  repudiate. 

WiLLES,  J.,  in  summing  up  the  case  to  the  jury,  said  the  first  and 
fundamental  question  was  whether  there  was  authority  to  the  brokers 
to  purchase  the  shares.  If  so,  then  the  rest  followed  as  a  matter  of  law.  For 
assuming  the  authority,  then  the  brokers,  no  doubt,  purchased  according  to 
the  rules  of  the  Stock  Exchange,  and  ■pnm&  facie  customers  would  be  bound 
to  indemnify  them.  The  great  question,  then  was  as  to  the  authority  to  the 
brokers  to  buy,  for,  if  there  was  such  authority,  it  was  not  retracted  or  revoked 
before  the  purchase.  Was  such  an  authority  given?  As  to  this  the  evidence 
was  contradictory.  The  version  given  by  the  plaintiff  was  that  there  was  a 
distinct  authority,  whereas  what  the  customer  said  was  that  it  was  oxdj  an 
inquiry.  Now,  the  best  test  as  to  what  had  really  been  said  was  to  see  what 
had  really  been  done,  and  to  look  to  the  documents  written  at  fJie  time. 
Beyond  all  doubt  the  a^ent  had  at  once  acted  upon  a  supposed  authori^  to 
buy;  for  so  ran  the  telegram  which  he  sent  off  at  once,  "  Buy  twenty -five 
Overends  at  4  discount  for  the  day."  And  then  came  a  telegram  that 
shares  had  been  so  bought,  and  it  was  notified  to  the  defendant,  wboee 
answer  was,  "  When  I  left  you  I  determined  not  to  buy  at  all.   I  will  not 
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take  them  at  any  price."  Did  that  mean  that  he  had  distinctly  said  so  at  the 
time?  Was  it  not  quite  consistent  with  his  having  given  the  order  to  buy? 
Did  it  necessarily  imply  that  he  had  withdrawn  the  authority?  No  prejudice 
should  arise  against  a  man  because  he  chose  to  set  up  an  Act  of  Parliament 
as  a  defence.  The  jury  would  decide  the  question  as  one  of  fact.  Was  the 
order  really  given?  If  so,  then — subject  to  the  point  of  law  reserved — ^they 
would  find  for  the  plaintiff;  if  not,  for  the  defendant. 

Verdict  for  the  plaintiff;  damages  2781.  7«.  Bd. 


ADHIRALTY. 

Db.  Lushington.  July  29,  1866. 
THE  DAPPER  v.  THE  LADY  NORMANBY. 
14  L.  T.  896. 

Admiralty  regulations — Costs— Rules  of  ike  road — Construction  of — SaHing 
skips  meeting  end  on — Collision. 

Shipping. — lltk  regulation:  If  two  sailing  skips  are  meeting  end  on,  or 
nearly  end  on,  so  as  to  involve  risk  of  collision,  the  helm  of  both  shall  be  put  to 
port,  so  Ikat  each  may  pass  on  the  port  side  of  the  other. 

12th  regulation :  Where  two  sailing  ships  are  crossing  so  as  to  involve  risk  of 
collision,  then,  if  they  have  the  wind  on  different  sides,  ike  ship  wiik  the  wind 
on  the  port  side  shall  keep  out  of  the  way  of  the  ship  with  the  wind  on  ike 
starboard  side;  except  in  the  case  in  which  the  ship  with  the  wind  on  the 
port  side  is  close-hauled,  and  the  other  ship  free,  in  which  case  the  latter  ship 
shall  keep  out  of  the  way:  but  if  they  have  the  wind  on  the  same  side,  or  if  one 
of  ikem  has  the  wind  aft,  the  ship  wkick  is  windward  shcdl  keep  out  of  the  way 
of  the  ship  which  is  to  leeward. 

Breii,  Q.C.  and  E.  C.  Clarkson,  for  the  Dapper. 

Deane,  Q.C.  and  Vernon  Luskington,  for  the  Lady  Normanby, 

Dr.  Lushinotok  gave  judgment  in  this  case,  which  was  an  action  brought 
by  the  owner  of  the  brig  Dapper,  177  tons  register,  from  Sunderland,  coaMaden 
for  Ipswich,  against  the  brig  Lady  Normanby ,  237  tons  register,  from  Havre  de 
Grace,  in  ballast,  for  Newcastle,  to  recover  for  a  total  loss  resulting  from  a  colli- 
sion between  them  off  Kettleness,  near  Whitby,  about  seven  p.m.  on  tbe  23rd 
February  last.  For  the  Dapper  the  wind  was  stated  ae  W.S.W.,  and  the  weather 
as  dark  but  fine ;  for  the  Lady  Normanby  the  former  was  represented  as  W.  by 
S.,  and  the  latter  as  clear.  The  case  for  the  Dapper  was  that,  the  tide  being 
the  last  quarter  ebb,  and  of  the  force  of  about  one  knot,  she  was  under  double- 
reefed  topsails,  on  the  starboard  tack,  going  at  between  four  and  five  knots, 
steering  S.B.,  carrying  her  proper  lights,  when  those  on  board  her  observed 
three  green  lights  on  her  starboard  bow,  at  some  distance  apart,  and  apparently 
belonging  to  three  vessels,  proceeding  so  as  to  pass  clear  of  her  on  her  starboard 
side,  and  she  kept  her  course ;  that  the  first  two  of  such  vessels  did  pass  clear  of 
her  on  her  starboard  side,  but  that  the  last — the  Lady  Normanby — which,  when 
her  green  light  was  first  seen  from  the  Dapper,  was  distant  about  a  mile,  about 
three  points  on  her  starboard  bow,  after  continuing  for  some  time  with  her  green 
light  otily  in  view,  opened  her  red  light  and  shut  in  her  green  light  to  the  Dapper, 
and  caused  danger  of  a  collision  with  the  Dapper;  aiui  thereupon  the  helm  of 
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the  Dapper  was  pcffted,  and  afterwards  put  hard  a-port,  notwithstanding  which 
the  L<^y  Normanby  ran  against  and  with  her  port  bow  struck  the  Dapper  a 
violent  blow  on  the  port  bow  and  stove  it  in,  and  did  her  so  much  damage  that 
she  soon  began  to  sink.  It  was  then  alleged  that  the  Lady  Normariby  at  once 
sailed  away  without  rendering  or  attempting  to  render  any  assistance  to  the 
Dapper  or  those  on  board  her,  although  those  in  charge  of  tike  Lady  Normanby 
could,  without  danger  to  the  Lady  Normanby  or  her  crew,  have  rendered  such 
assistance,  and  althoiigh  the  Lady  Normanby  was  loudly  hailed  from  the  Dapper 
and  requested  to  stand  by  her ;  that  endeavours  were  made  by  the  master  and 
crew  of  the  Dapper  to  save  her,  but  such  endeavours  were  ineffectual,  and  they 
were  compelled  to  take  to  the  long  boat  and  leave  her,  and  she  was  totally  lost, 
with  everything  on  board  her,  the  long  boat  being  taken  in  tow  by  a  brig,  and 
towed  until  she  was  off  Whitby,  when  she  was  cast  off,  and  pulled  into  that  place 
by  the  master  and  crew  of  the  Dapper;  that  just  before  the  collision  the 
Lady  Normanby  appeared  to  have  luffed,  and  her  green  light  was  again  seen  frmn 
the  Dapper ;  that  those  on  board  the  Lady  Normanby  did  not  keep  a  proper  and 
efficient  look-out;  that  the  helm  of  the  iMdy  Normanby  was  improperly  ported; 
that  the  helm  of  the  Lady  Normanby  was  improperly  starboarded;  that  the 
collision  was  occasioned  by  the  negligent  and  improper  navigation  of  the  Lady 
Normanby,  and  that  no  blame  with  regard  to  the  collision  is  attributable  to  the 
Dapper,  nor  to  any  one  on  board  her.  The  answer  of  the  Lady  Normanby 
pleaded,  that  it  was  about  low  water,  and  she  was  proceeding  under  two  double- 
reefed  topsails,  jib,  foretopmast  staysail,  foresail,  mainsail,  and  trysail^ 
close-hauled  on  the  port  tack,  heading  N.W.  by  N.,  going  five  knots,  carrying  the 
Admiralty  regulation  lights,  when  the  red  and  green  lights  of  the  Dapper  wen 
perceived  a  mile  to  a  mile  and  a  half  off,  bearing  about  one  point  on  her  port 
bow;  that  shortly  afterwards  the  Dapper  shut  in  her  red  light,  and  advanced, 
with  her  green  light  visible,  in  a  direction  to  pass  the  Lady  Normanby  on  ha 
starboard  side ;  that  the  Lady  Normanby  kept  her  course  close-hauled  to  the 
wind,  exhibiting  her  green  light  only  to  those  on  board  the  Dapper;  and  that 
when  the  vessels  were  a  short  distance  only  from  each  other,  the  Dapper  ported 
her  helm  and  exhibited  her  red  light  to  the  Lady  Normanby,  and  rendered  a 
collision  between  the  two  vessels  imminent,  whereupon  the  helm  of  the  Lady 
Normanby  was  put  hard  a-port,  notwithstanding  which  the  Dapper  with  her  p<xt 
bow  struck  the  Lady  Normanby  on  her  port  bow  with  great  violence,  stove  in  the 
same,  broke  her  foreyard,  and  rendered  her  unmanageable,  bo  tiiat  she  was 
unable  to  heave  to.  It  was  then  pleaded  that  the  collision  vras  occasioned  by 
the  negligence  or  improper  navigation  of  the  Dapper,  and  that  it  was  not  in  any 
way  occasioned  by  the  Lady  Normanby.  There  was  extreme  difficulty  in 
ascertaining  what  was  the  truth  amidst  this  conflicting  evidence,  because  it 
appears  to  the  Court  that  the  evidence  on  both  sides  was  encumbered  with  mu^ 
improbability.  Looking  to  the  Act  of  Parliament,  how  does  the  case  stand  with 
respect  to  the  obligations  imposed  on  the  one  party  or  the  other?  Does  the 
case  fall  within  the  statutory  regulations  or  not?  Now,  one  of  these  vessels 
was  pursuing  a  N.N.W.  course,  and  the  other  was  originally  pursuing  a  S.S.E. 
course,  but  just  about  the  time  of  collision  a  S.E.  course.  That  being  so,  what 
says  the  11th  article?  "  If  two  sailing  ships  are  met  end  on,  or  nearly  end  on, 
so  as  to  involve  risk  of  a  collision,  the  helms  of  both  shall  be  put  to  port,  eo  that 
each  may  pass  on  the  port  side  of  the  other."  If  these  two  vessels  were 
approaching  each  other  in  the  manner  which  is  stated  in  this  article,  then,  of 
course,  the  duty  was  imposed  upon  both  of  porting  at  a  reasonable  opportuni^ 
and  time ;  and  if  that  they  did  not  do,  both  would  be  to  blame.  If  the  caw 
does  not  fall  within  the  11th  article,  does  it  fall  within  the  12th?  "  When  tvo 
sailing  ships  are  crossing  so  as  to  involve  risk  of  collision,  then  if  they  have  the 
wind  on  different  sides  the  ship  with  the  wind  on  the  port  side  shall  keep  out 
of  the  way  of  the  ship  with  the  wind  on  the  starboard  side,  except  in  the  case  in 
which  the  ship  with  the  wind  on  the  port  side  is  close-hauled  and  the  other 
free,  in  which  case  the  latter  ship  shall  keep  out  of  the  way."   Now,  if  theM 
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vessels  were  not  meeting,  were  they  croseing  so  as  fairly  to  bring  the  case  withm 
the  proviaions  of  this  article?  If  they  were  crossing  so  as  to  come  under  the 
regulations  prescribed  by  this  article,  then  it  is  clear  that,  as  the  Lady  Normanby 
was  close-haxiled  on  the  port  tack,  and  the  Dapper  was  free  upon  the  starboard 
tack,  it  was  the  duty  of  the  Dapper  to  keep  out  of  the  way;  but  attached  to 
that  there  is  another  consideration,  which  is,  if  the  case  faUs  within  this  12th 
article,  not  only  was  the  Dapper  bound  to  keep  out  of  the  way,  but  the  Lady 
Normanby  was  bound  by  the  18th  article  to  have  kept  her  oourse.  I  will  assume 
that  neither  of  these  articles  applies,  and  that  the  vessels  were  sailing,  meeting 
in  parallel  courses,  so  that  there  was  no  real  risk  of  collision  if  both  kept  their 
courses.  Then  I  apprehend  neither  of  these  articles  would  directly  apply,  but 
that  in  that  case  the  vessel  would  be  to  blame  which  deviated  from  her  proper 
course,  and  so  produced  the  collision.  These  are  the  three  sets  of  circumstances 
I  request  your  consideration  upon.  You  will  also  judge  from  the  curcumstances 
in  evidence  whether  the  Lady  Normanby ,  as  charged,  heartlessly  abandoned  hex 
duty  of  giving  assistance.  It  appears  that  the  Lady  Normanby  was  on  the 
port  tack  close-hauled  bound  for  Newcastle,  and  the  Dapper  was  sailing  free, 
bound  for  Ipswich ;  and,  according  to  the  case  made  against  the  Lady  Normanby, 
it  is  this,  that  the  two  other  vessels  that  were  in  company  with  her  passed 
straight  on  without  any  difficulty,  and  went  past  this  vessel  and  proceeded  on 
their  voyage,  but  that  she  unnecessarily  ported  her  helm  in  order  to  pass  a 
vessel  which  was  ahead  about  seventy  fathoms  off  the  Dapper.  I  cannot 
understand  upon  what  possible  view  of  this  case  it  is  consistent  with  probability 
that  a  vessel  close-hauled  on  the  port  tack  should,  in  order  to  pass  another  vessel 
which,  according  to  the  case  made,  there  was  no  reason  to  suppose  she  would 
come  in  contact  with,  port  her  helm,  and  endeavour  to  cross  we  bows  of  that 
vessel,  except  it  ia  ih&t  she  would  lose  her  way,  and  have  to  make  it  up 
afterwards.  The  case  made  by  the  Lady  Normanby  against  the  Dapper  is,  that 
she  was  sailing  on  a  south-east  course,  and  when  there  was  no  probability  of 
conflict  she  without  rhyme  or  reason  ported  her  helm,  and  so  brought  about  the 
collision. 

The  Court  was  assisted  by  Captain  Farrer  and  Captain  Close,  of  the  Trinity 
House. 


ADMIRALTY. 

Dr.  LnsHiNGTON,  April  17, 1866. 
THE  E8THEB  v.  THE  CONCOBDIA. 
14  L.  T.  896;  L.  R.  1  A.  A  E.  98;  12  Jur.  N.S.  771. 

Admiralty  regulations  as  to  rules  of  the  road — Construction  of — "  Steam- 

thips  meeting  end  on  " — Collision. 

Shippinq. — ISth  regulation :  If  two  akips  meeting  under  eteam  are  crossing 
to  08  to  involve  risk  of  collision,  the  helm  of  both  shall  be  put  to  port,  so  that 
each  may  pass  on  ike  port  side  of  the  other. 

14th  regulation :  If  two  ships  under  steam  are  crossing  so  as  to  involve  risk 
of  coUision,  the  ship  which  has  the  other  on  her  starboard  side  shall  keep  out  of 
the  way  of  the  other. 

19ih  regulation:  In  obeying  and  construing  the  above  rules  due  regard  is  to 
be  had  to  aU  the  dangers  of  navigation,  and  to  any  special  circumstances  which 
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may  exist  in  each  parficular  case  rendering  a  departure  from  tuck  rtUea  necemrji 
in  order  to  avoid  immediate  danger. 

Deane,  Q.C.  and  E.  C.  Clarkson  appeared  for  the  Esther. 
Milward,  Q.C.  and  V.  Lushington,  for  the  Concordia. 

Br.  Lushinoton  gave  judgment  in  this  case,  which  was  an  action  brought 
by  the  owners  of  the  French  screw  steamship  Esiher,  261  tons  register,  with  a 
general  cargo  from  London  to  Bouen  and  Paris,  in  charge  of  a  duly  licensed  pilot, 
against  the  General  Steam  Navigation  Company's  paddle  steamship  Concordia, 
S26  tons  register,  from  Boulogne  to  London  with  passengers  and  cargo,  to 
recover  for  the  loss  resulting  from  a  collision  between  them  off  St.  Katherine'e 
wharf,  in  the  river  Thames,  between  twelve  and  one  p.m.  on  the  16th  November 
last.  The  Esther  represented  the  wind  as  easterly,  and  the  weather  as  fine  and 
clear;  the  Concordia  stated  the  former  as  westerly,  very  light,  and  the  latter  as 
fine,  but  hazy.  The  case  for  the  Eaiher  was,  that  the  tide  being  nearly  high 
water,  and  of  the  force  of  about  one  knot  per  hour,  she  was  under  steam 
proceeding  down  the  river  nearly  in  mid-channel,  and  at  the  rate  of  about  three 
knots  an  hour,  when  the  paddle-wheel  steamer  Concordia  was  seen  coming  up  the 
river  under  steam,  nearly  ahead  of,  and  at  a  distance  of  about  one-third  of  a  mile 
from  the  Esther ;  that  the  helm  of  the  Esther  was  ported,  and  afterwards  put 
hard  a-port,  but  that  those  on  board  the  Concordia  did  not  port  the  helm  of  the 
Concordia  as  they  ought  to  have  done,  but  on  the  contrary,  improperly  star- 
boarded the  same,  and  although  the  engines  of  the  Esther  were  stopped  and 
reversed,  the  Concordia,  without  having  duly  stopped  and  reversed  her  engines, 
came  into  collision  with  the  Esther,  the  starboard  fore  sponson  of  the  Concordia 
taking  the  stem  of  the  Esther,  and  thereby  great  damage  was  occasioned  to  the 
Esiher.  It  was  then  alleged  that  the  collision  was  occasioned  by  the  improper 
conduct  of  those  on  board  the  Concordia,  in  neglecting  to  keep  a  good  look-out 
and  port  their  helm,  and  improperly  starboarding  it,  and  in  neglecting  to  duly 
stop  and  reverse  their  engines,  and  by  improper  navigation.  The  defence  on 
the  part  of  the  Concordia  was,  that  she  was  being  navigated  very  carefuUy  and 
slowly  up  the  river  to  the  south  of  mid-channel,  making 'two  knots,  and  frequently 
stopping  on  account  of  the  craft  in  the  river.  Just  shortly  before  the  screw 
steamer  Esiher  was  observed,  the  helm  of  the  Concordia  was  put  hard  a-starboard 
to  avoid  a  barge ;  that  the  Esther  was  then  noticed  coming  down  the  river,  about 
a  quarter  of  a  mile  distant,  on  the  Concordia's  starboard  bow;  that  if  the  Esiher 
had  kept  her  course  there  would  have  been  no  risk  of  a  collision,  but  the  Esther 
would  have  passed  well  clear  on  the  starboard  hand  of  the  Concordia;  that  the 
Concordia's  helm  was  accordingly  kept  hard  a-starboard,  but  as  she  had  very 
little  way  through  the  water  her  head  did  not  pay  off  considerably;  that  the 
Esther,  however,  improperly,  and  without  any  reason,  put  her  helm  hard  a-port, 
and  came  towards  the  Concordia,  whereupon  the  Concordia  stopped,  and  reversed 
her  eiii^ines,  but  that  the  Esther,  notwithstanding  she  was  hailed,  drove  stem 
on  with  great  violence  into  the  starboard  fore  sponson  of  the  Concordia ;  that 
the  collision  was  wholly  occasioned  by  the  improper  navigation  of  the  Esther, 
and  by  the  negligence  of  those  on  board  her,  and  was  not  occasioned  by  those 
on  board  the  Concordia.  The  evidence  is  more  unsatisfactory  and  more  diflBcult, 
if  not  impossible  to  be  reconciled.  I  see  no  reason  to  impute  to  any  of  the 
witnesses  on  either  side  an  intention  to  deceive  the  court.  I  believe  they  are  aD 
entitled  to  the  benefit  of  intentional  veracity,  though  they  differ  so  much  among 
themselves,  and  are  contradicted  by  others.  You  will  not  forget,  in  considering 
this  case,  the  usual  state  of  the  river,  and  the  circumstances  occurring  at  the 
time  requiring  great  care,  and  no  doubt  being  matter  of  difficulty  as  proved  by 
the  evidence ;  and  you  will  regard  all  the  occurrences  that  happened  at  the 
moment  in  question.  The  true  question  raised  is,  whether  or  not  the  Concordia 
was  not  bound  to  have  ported  her  helm,  and  whether  the  Esther  was  not  (o 
blame  for  having  improperly  ported  her  helm  so  as  to  produce  this  collision.  The 
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first  point  upon  the  law  that  arises  is,  whether  these  two  steamships  were 

meeting  end  on,  or  merely  end  on  so  as  to  involve  risk  of  collision,  in  the  words 
of  the  13th  article  of  the  Steering  Rules  and  Regulations;  because,  if  they  were 
80  meeting,  then  the  directions  are,  that  the  helms  of  both  ought  to  be  put  to 
port,  so  that  each  may  pass  on  the  port  side  of  the  other,  and  it  is  clear  that 
the  helm  of  one  was  not  put  to  port.  There  are  exceptions  to  this  rule,  which 
are  contained  in  the  19th  article,  which  states  that  "  due  regard  must  be  had  to 
any  special  circumstances  which  may  exist  in  any  particular  case,  rendering  a 
departure  from  the  rule  necessary  " — mark  the  next  words — "  in  order  to  avoid 
immediate  danger."  The  next  point  is  whether  there  existed  any  special 
circumstances  to  justify  a  departure  from  the  13th  article.  What  immediate 
danger  there  was  on  the  present  occasion  was  confined  to  the  fact  alleged,  that 
there  was  a  barge  in  the  way,  and,  if  the  Concordia  had  starboarded,  she  would 
have  run  over  it,  and  probably  have  caused  destruction  of  life  as  well  as  property. 
I  feel  some  difficulty  upon  this  point,  for  I  am  unable  to  trace  through  the 
evidence  what  became  of  that  barge.  If  the  case  was  that  the  Concordia  had 
passed  the  barge  and  got  ahead  of  it,  then  of  course  there  would  be  no  immediate 
danger.  If  it  were  put  to  me  whether  there  was  any  immediate  danger  of 
coming  into  contact  with  that  particular  barge,  I  should  say  there  is  not  evidence 
to  satisfy  my  mind  of  the  fact.  The  evidence  of  Mr.  James,  the  harbour- master 
of  London,  was,  that  there  was  quite  a  cordon  of  barges  round,  so  that  neither 
could  the  Esther  continue  her  course  straight  down  the  river  in  the  direction  she 
was  going,  nor  could  the  Concordia  move  because  of  the  vessels  round  her. 
Respecting  the  vessels  round  the  Concordia  there  is  not  much  evidence,  except 
that  there  was  ample  evidence  of  there  being  vessels  to  the  south.  As  to  the 
road  from  where  the  Esther  was  down  to  where  the  Concordia  was  when  she 
starboarded,  the  other  evidence  is  directly  opposed  to  that  of  Mr.  James.  There 
is  abundant  evidence  to  the  effect  that  that  part  of  the  way  was  clear,  and  that 
not  only  might  the  Esther  have  pursued  her  course,  but  that  the  Concordia 
might  also  have  gone  on.  It  appears  to  be  pretty  well  agreed  that  the  distance 
between  the  Esther  and  the  Concordia  when  the  Esther  was  first  perceived  from 
the  Concordia  was  about  a  quarter  of  a  mile,  and  the  question  is  whether  she  had 
then  starboarded  her  helm.  Though  it  is  a  matter  I  submit  to  you  which  is 
exceedingly  in  doubt,  yet,  as  I  apprehend,  it  was  after  she  had  starboarded  that 
she  saw  the  Esther.  If  the  Esther  was  aware  at  the  time  that  the  Concordia 
was  merely  dead  in  the  water,  and  utterly  unable  to  help  herself,  and  if  she 
was  capable,  and  had  the  power  of  seeing  and  observing  what  the  Concordia  was 
doing,  and  the  position  she  was  in,  then,  notwithstanding  the  rule  to  port,  and 
though  the  vessels  might  be  end  on,  yet  she  would  not  be  justified  in  porting  and 
running  in  upon  the  Concordia.  The  Concordia  represents  that  she  was  not 
moving  at  all,  or  not  perceptibly  moving,  and  ought  to  have  been  treated  almost 
as  a  vessel  at  anchor.  Supposing  these  two  ships  were  crossing  so  as  to  involve 
risk  of  collision  within  the  meaning  of  the  words  of  the  14th  article,  and  the  ship 
which  had  the  other  on  her  own  starboard  side  should  keep  out  of  the  way,  what 
would  then  be  the  state  of  the  case?  The  real  question  is,  whether  or  not  there 
was  sufficient  evidence  to  establish  that  there  was  a  chance  of  immediate  danger 
80  as  to  justify  the  Concordia  in  departing  from  the  regulation  which  prescribes 
that  two  vessels  approaching  each  other  nearly  end  on  shall  port  when  there  is  a 
risk  of  collision.  It  was  stated  for  the  Concordia  that  there  were  barges  in 
the  way  which  prevented  her  from  complying  with  the  statute.  I  am  of  opinion 
that  there  is  not  sufficient  evidence  to  establish  immediate  danger  so  as  to  justify 
a  violation  of  the  rule;  and  after  deliberation  by  the  elder  brethren  of  the 
Trinity  House,  they  have  confirmed  my  opinion,  and  I  must  therefore  pronounce 
against  the  Concordia. 

The  Court  was  assisted  by  Capt.  Figott  and  Capt.  Webb,  of  the  Trinity 
House. 
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Guildford,  Willeb,  J.  and  a  Speoial  Juiy. 
Aug.  9,  1866. 
MOBBICE  AND  AKOTHEB  v.  HUNTEB. 
U  L.  T.  897. 

Share  broker — Order  to  purchase  »haTe9. 

Stock  Exohanoe. — B.  instructed  C,  a  sharebrokeT,  to  purchaae  for  him  ten 
shares  in  the  D.  bank.  The  shares  in  this  bank  were  501.  shares,  on  which  251. 
were  paid;  but  the  plainiiffs'  manager  admitted  that,  after  the  order  was  given  to 
purchase,  he  had  said  that  they  were  251.  shares,  and  the  defendant  stated  that  it 
was  upon  the  understanding  that  the  shares  were  251.  that  he  had  been  induced 
to  purchase  ten  shares  instead  of  five.  After  the  order  was  given  the  bank  failed, 
and  defendant  repudiated  the  contract. 

The  jury  found  a  verdict  for  the  plaintiffs,  the  judge  directing  them  that  the 
question  was  whether  the  authority  to  buy  the  shares  was  coupled  with  a 
condition  to  buy  251.  shares  if  they  could  be  got,  or  to  buy  so  many  shares  if  thsy 
were  251.  shares. 

They  who  direct  brokers  to  buy  shares  are  bound  by  the  rules  of  the  Stock 
Exchange,  under  which  brokers  are  liable  to  each  other  and  their  employers  to 

ihemaelvcs. 

This  was  an  action  by  sharebrokers  against  the  defendant,  an  officer  in  the 
Indian  army,  to  recover  the  sum  of  2101.  which  the  plaintiffs  had  paid  to 
Meesrs.  Clarke  on  the  14th  June  last,  for  ten  shares  purchased  by  Uie  plaintifiB 
as  brokers  for  the  defendant,  in  the  Agra  and  Mastermsn's  Bank,  upon  a  contract 
the  defendant  had  failed  to  perform. 

Sir  George  Honyman,  Q.C.  and  Holl,  for  the  plaintiffs. 

M.  Chambers,  Q.C.  and  Rigby,  for  the  defendant. 

The  plaintiffs'  case  rested  mainly  on  the  evidence  of  tiieir  manager,  which 
was  in  substance  this : 

The  defendant  was  introduced  to  them  as  an  officer  of  the  Indian  army, 
who  wanted  to  invest  some  money  and  requiring  the  services  of  a  stockbroktf. 
He  had  thought  of  investing  it  in  preference  shares  or  stock  in  some  railway 
company,  but  he  had  been  advised  to  invest  in  Agra  and  Masterman's,  as  they 
had  an  excellent  position  in  India  and  imbounded  resources.  Thereupon  he 
directed  the  plaintiffs,  as  they  said,  to  purchase  ten  shares  in  Agra  and 
Masterman's.  The  contract  note  was  produced,  and  was  dated  1st  June,  ior 
delivery  on  the  14th.  The  shares  were  501.  shares,  on  which  261.  were  paid. 
The  manager  of  the  plaintiffs*  firm  denied  that  at  any  time  of  his  employment 
he  said  anything  about  the  amount  of  the  shares,  but  he  admitted  that  aftenraids 
in  haste  and  by  mistake  he  said  they  were  251.  shares.  At  that  time  he  said 
he  did  not  know  that  they  were  50L  shares,  as  they  were  in  fact,  with  251.  paid. 
Agra  and  Masterman's  stopped  on  the  6th  June,  six  days  after  the  contract,  and 
six  days  before  the  day  for  delivery ;  and  after  the  stoppage  there  was  a 
winding-up  order.  The  plaintiffs  alleged  that  upon  this  contract  to  purchase 
they  had  entered  into  a  contract  with  Messrs.  Clarke,  another  firm  of  bn^en, 
to  buy  the  ten  shares  at  211.  each,  which  came  to  2101.,  and  that,  as  the 
defendant  would  not  complete  tJie  purchase,  they  had  to  take  up  the  shares 
themselves  and  pay  Clarkes  the  price  which  they  sought  to  recov^.  TTpoo 
hearing  of  the  stoppage  the  defendant  refused  to  complete,  and  now  repudiated 
the  transaction,  asserting  that  the  plaintiffs  had  represented  to  him  that  the 
shares  were  251.  each.    On  the  16th  June  the  plaintiffs  got  the  "  ticket  dt 
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traiusfer/'  and  on  the  20th  (within  the  ten  days  allowed  by  usage  for  delivery) 
there  was  a  tender  of  transfer.  On  the  7th  June  there  was  a  petition  for  a 
winding-up,  and  on  the  23rd  June  there  was  a  resolution  for  a  volimtary 
winding-up.    The  plaintiffs'  case  was  that  they  had  acted  according  to  the  usage 

of  the  Stock  Exchange. 

WiLLES,  J. — It  settled  law  that  the  mere  stoppage  of  the  bank  would 
not  defeat  the  transaction.  It  was  likewise  well  setUed  that  brokers — as 
between  themselves — were  principals,  and  had  to  complete  the  transactions  they 
negotiated,  and  upon  default  of  their  employers  could  come  upon  them  to  recoup 
themselves.  Whether  the  Winding-up  Act  and  the  order  made  under  it  would 
affect  the  transaction  was  a  new  and  different  question,  and  might  be  one  of 
some  difficulty.  It  had  not  been  settled  by  the  recent  decisions  of  Uie  Master 
of  the  Bolls  and  the  Lords  Justices. 

The  defence,  as  to  the  facts,  was  in  substance  that  the  defendant  was  told 
the  shares  were  251.  shares,  and  as  to  the  law,  that  in  such  cases  and  under  such 
circumstances,  the  brokers  were  not  bound  to  complete,  and  therefore  their 
principals  were  not  bound  to  pay.  It  was  proved  that  cnx  the  25th  May  the 
following  resolution  was  come  to  by  the  Stock  Exchange : 

"  At  a  meeting  specially  summoned  this  day  to  consider  a  memorial  from 
several  brokers,  in  reference  to  the  settlement  of  transactions  in  shares  of 
Overend,  Gumey,  and  Co.  (Limited)  and  other  companies  in  course  of 
winding-up,  it  was  resolved  that  members  having  bought  shares  in  such 
companies  were  bound  to  settle  and  pay  for  the  same,  in  accordance  with  the 
rules  and  regulations  and  the  present  practice  of  the  Stock  Exchange." 

At  the  close  of  the  plaintiffs'  case, 

M .  Chambers  objected  that  there  was  no  proof  that  the  shares  of  which  a 
transfer  was  tendered  were  the  shares  contracted  to  be  sold  to  the  defendant. 

WiLLEs,  J. — The  shares  tendered  were  shares  in  the  Agra  and  Masterman's 
Bank.  No  particular  shares  were  contracted  for,  and  the  seller  was  not  botmd 
to  tender  any  shares  until  the  day  ior  delivery,  nor  need  he  have  been  the  owner 

of  those  shares  at  the  time  of  contracting.  It  was  enough  that  he  tendered 
shares  such  as  he  had  contracted  to  tender,  and  that  he  bad  tendered  them  at  the 
time  he  was  bound  to  deliver  them. 

M.  Chamben,  Q.C.,  for  the  defendant,  contended  that  it  was  a  case  in 
which  an  agent  had  been  told  to  buy  one  article  and  had  bought  another.    It  was 

as  though  a  man  had  been  told  to  buy  fat  pigs,  and  had  bought  lean  ones.  He 
admitted  that  his  client  had  read  in  the  papers  that  the  shares  were  501.  shares; 
but  he  had  been  told  by  the  plaintiffs'  manager  that  they  were  251.  shares,  and 
he  consequently  had  given  the  order  for  ten  shares;  whereas,  otherwise,  as  he 
had  but  2501.  to  invest,  he  meant  only  to  buy  five  shares.  He  did  not  put  it  as  a 
fraud,  but  as  a  mistake.  The  plaintiffs  were  instructed  to  buy  251.  shares,  and 
had  bought  501.  shares. 

WiLtEs,  J. — You  put  it,  in  fact,  as  an  authority  with  a  condition;  an 
authority  to  buy  251.  shares,  if  they  were  to  be  got,  or  to  buy  so  many  shares, 
if  they  were  251.  shares. 

M.  ChamheTB,  Q.C. — Just  so.  My  client  could  not  afford  to  buy  601.  shares. 
He  had  only  250Z.  to  invest.  He  therefore  desured  to  buy  261.  shares,  and  the 
brokers  had  no  right  to  fix  him  with  shares  which  doubled  his  liability. 

WiLLBs,  J. — ^If  the  contract  was  conditional,  as  suggested,  then,  of  course, 
the  plaintiffs  were  not  entitled  to  recover;  but  assuming  the  contract  to  have 
been  for  501.  shares,  then  the  case  was  too  clear  to  admit  of  doubt.  Those  who 
directed  brokers  to  buy  ^ares  were  bound  by  the  regulations  of  the  Stock 
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Exchange,  under  which  l^e  brokers  were  liable  to  each  other  and  their  employer! 
to  themselves. 

For  the  defence,  the  defendant  swore  that  the  order  was  to  purchase  251. 
shares,  and  the  representation  was  that  the  shares  in  the  Agra  and  Masterman's 
Bank  were  251.  shares.  The  brokers  strongly  recommended  Agra  and 
Masterman'a  shares,  and  he  told  them  he  wanted  to  buy  so  many  shares  as 
would  come  to  250Z.,  that  being  all  he  could  invest.  He  believed  that  the  shares 
were  601.  shares,  and  therefore  desired  to  buy  five  shares;  but  the  plaintifib' 
manager  told  him  that  they  were  25Z.  shares,  and  so  he  could  buy  ten,  to  which 
he  assented,  thinking  that  the  broker  would  know  better  than  he  did  the  amount 
of  the  shares,  and  he  accordingly  gave  an  order  to  purchase  ten  shares  in  Agia 
and  Masterman's.  Afterwards  he  found  from  the  papers  that  the  shares  were 
501.  shares ;  he  saw  them  advertised  as  such.  He  had  previously,  he  said,  desired 
that  the  shares  should  be  sold,  as  he  did  not  like  the  investment.  In  cross- 
examination,  however,  he  said  that  he  was  told  that  the  market  price  of  the 
shares  was  about  212.,  and  that  then  the  broker  said  he  could  buy  ten  of  them. 
He  heard  from  several  persons  a  day  or  two  after  the  contract  that  the  investment 
was  not  desirable  at  that  moment,  as  it  was  a  critical  time  for  banks.  He 
admitted  that  these  friends  had  told  him  also  that  the  shares  were  501.  shares. 
But  he  said  that  he  had  objected  before  the  stoppage. 

Another  witness  also  admitted  that  at  tjie  first  interview  the  market  price 
was  mentioned — 21/.  a  share,  as  quoted  in  the  day's  papers;  and  that  then  the 
broker  said  that  with  2501.  the  buyer  could  have  ten  shares.  He  also  admitted 
that  in  the  columns  of  the  Times  the  amount  of  the  shares  and  the  price  for  the 
day  were  equally  stated,  and  that  it  was  on  the  6th  June  he  raised  the  objection 
as  to  the  amount  of  the  shares. 

The  cross-examination  of  the  witnesses  for  the  defence  was  mainly  directed 
to  show  that  the  su^ested  mistake  as  to  the  amount  of  the  shares  was  only  an 
excuse ;  and  that  the  real  reason  for  throwing  up  the  shares  was  the  steppage, 
and  that  the  stoppage  was  known  before  the  objection  was  made.  But  tiie 
plaintifF  and  his  witness  positively  swore  that  they  had  not  heard  of  the  stoppage 
on  the  6th  June,  and  did  not  hear  of  it  until  the  next  day. 

M.  Chambers,  in  summing  up  to  the  jury,  lu-ged  that  his  client  never  meant 
to  make  himself  liable  for  nearly  5001. — ^that  is,  2101.  the  price  of  the  shares,  and 
2601.  for  calls. 

Sir  George  Honyman,  in  reply,  contended  that  the  defendant  had  ordered 

ten  shares  to  be  bought,  and  the  plaintiff  had  bought  ten  of  the  only  shares  there 
were  in  the  market.  The  liability  to  pay  calls  would  probably  be  the  last  thing 
that  the  defendant  or  any  other  purchaser  of  shares  would  think  of.  The  effect 
of  the  evidence  was,  that  the  repudiation  of  the  shares  took  place  after  the 
stoppage  of  the  bank. 

WiLLEs,  J.,  to  the  jury. — ^The  questron  for  them  was,  whether  the  plainti& 
did  buy  that  which  they  were  employed  to  buy.  Was  the  statement  that  the 
shares  were  of  251.  made  at  the  time  of  the  contract?  and,  if  it  was  so  made,  was 

the  order  to  buy  shares  conditional  on  there  being  such  shares  ?  It  was  important 
to  observe  that  this  question  had  arisen  after  the  failure  of  the  bank,  which  was 
not  anticipated  when  the  first  interview  took  place  on  the  previous  Friday.  The 
question  might  be  summed  up  thus :  have  the  plaintiffs  bought  and  transferred 
to  the  defendant  that  which  they  contracted  to  buy  and  transfer,  and  have  they 
thus  earned  the  money  which  the  action  is  broi^ht  to  recover? 

Verdict  far  the  plainiijfa,  damage$  2101. 
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Leeds.  Mellor,  J..  Aug.  15,  1866. 


BABEACLOUGH  v.  GBEENHOUGH. 


14  L.  T.  899:  see  8.  c,  [1866]  E.  B.  A.;  36  L.  J.  Q.B.  26  (Q.B.),  and 

251  (Ex.  Ch.). 

WUl — Ejectment — Notice — Prvbate  Act. 

Will. — Ejectment  was  brought  iigainst  a  devisee,  on  the  ground  of 
incapacity  of  the  teatatoT  to  make  a  will. 

By  aeciion  67  of  ike  20  it  21  Vict.  c.  77  notice  is  to  be  given  to  admit  the 
probate  of  the  disputed  will  at  the  tritd,  and  it  is  enacted  that,  if  tviihin  four 
days  after  such  notice  the  party  receiving  it  does  not  give  notice  ihai  he  intends 
to  dispute  the  validity  of  the  will,  the  production  of  the  probate  shall  be 
sufficient  evidence  of  such  validity. 

Such  counter  notice  not  being  proved  to  have  been  given  within  four  days, 
the  plaintiff  was  nonsuited. 

Ejectment. 

D.  Seymour,  Q.C.  and  Gibbons,  for  the  plaintiff. 
Manisty,  Q.C.  and  Wills,  for  the  defendant. 

This  ejectment  was  brought  to  recover  some  land  which  the  defendant  held 
under  a  devise  in  a  will.  The  plaintiff  claimed  on  the  ground  of  the  incompetency 
of  the  testator  to  make  a  will;  thus  impeaching  its  validity. 

On  the  production  of  probate  being  called  for,  it  appeared  that  the  defendant 
had  given  the  plaintiff  notice  under  20  &  21  Vict.  c.  77,  s.  64,  to  admit  the  probate 
at  the  trial.  It  is  enacted  by  that  section  that,  if  after  such  notice  has  been 
given  by  either  party  to  the  other  the  latter  does  not  within  four  days  give 
notice  that  he  intends  to  dispute  it,  tile  probate  sliaU  be  sufficient  evidence, 
inter  alia,  of  the  validity  of  the  will.  It  appeared  that  notice  to  admit  the 
probate  had  been  served  on  the  plaintiff,  who  resided  at  Bradford,  in  Yorkshire, 
and  that  the  counter  notice  that  she  intended  to  dispute  the  validity  of  the  will 
was  not  given  until  some  time  after  the  expiration  of  the  four  days  limited  for 
that  purpose  by  the  Act. 

Manisty,  Q.C,  for  the  defendant,  contended  that  under  these  circumstances 
the  validity  of  the  will  must  be  taken  to  have  been  admitted,  and  that  it  was  not 
now  competent  to  the  plaintiff  to  dispute  it. 

Mellor,  J.  (after  consulting  with  Montague  Smith,  J.),  said  that  they  were 
both  agreed  in  opinion  that  the  objection  of  Mr.  Manisty  was  sound.  The  terms 
of  the  statute  were  clear. 


Plaintiff  nonsuited. 
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LIVEBPOOL  WINTER  ASSIZES. 

PxooTT,  B.,  December,  12,  1866. 
REG.  o.  JOHN  SABGENT. 
10  Cox.  C.C.  161. 

Forgery. 

Criminal  Law.  C. — The  prisoner  was  a  collector  of  rates  for  a  corporaiion. 
While  in  this  service  he  received  cash  from  the  prosecutor  on  account  of  a  rate,  for 
which  he  gave  a  receipt.  After  he  had  left  the  service  he  called  on  the  prosecutor 
for  the  balance,  which  was  paid,  and  for  a  receipt  the  prisoner  altered  the 
figures  in  the  former  receipt,  which  then  appeared  ae  a  receipt  for  the  entire 
rate  due: — ^Held,  not  to  be  a  forgery.  But  (quare)  if  not  an  indictable  false 
pretence. 

The  prisoner  was  indicted  tor  forging  a  receipt  for  money. 
Hosack,  for  the  prosecution. 

It  was  proved  that  the  prisoner  had  formerly  been  a  collector  of  rfttes  in 
the  service  of  the  Liverpool  Corporation,  and  had  received  rates  on  their 
account;  but  had,  at  the  time  of  the  offence  charged,  left  their  employ.  While 
in  such  employ,  he  received  from  the  prosecutor  a  sum  on  account  of  rates, 
which  he  appears  to  have  duly  accounted  for.  On  the  day  in  question  he  went 
to  the  prosecutor  and  demanded  the  balance,  and  it  being  handed  to  him,  a 
receipt  was  required  from  him.  He  said,  however,  that  the  old  receipt  wouUt 
do,  if  altered.  Whereupon  the  prosecutor  handed  it  to  him,  and  he  altered  the 
receipt  by  turning  the  sum  of  11.  into  21.,  and  the  sum  Is.  3d.  into  II.  Is.  8d. 
On  these  facts  the  prisoner  was  indicted  for  forging  a  receipt. 

PiooTT,  B.,  expressed  an  opinion  that  the  charge  on  the  evidence  looked 
more  like  a  case  of  false  pretences  than  of  forgery,  as  he  did  not  think  that  the 
alteration  of  a  spent  receipt  was  a  forgery  within  the  statute.  He  said, 
however,  that  he  would  not  withdraw  &e  case  from  the  jury,  who  convicted  the 
prisoner. 

There  was,  however,  a  second  similar  charge  f^ainst  him,  and  that  was 
postponed  until  the  following  morning,  when  the  learned  Baron  said  that  he 
had  taken  an  opportunity  of  consulting  Martin,  B.,  and  he  was  of  opinion  that 
it  would  be  safer,  under  the  circumstances,  to  send  another  indictment  before 
the  grand  jury  for  the  second  ofience,  laying  it  as  a  false  pretence. 

[Reported  by  R.  D.  M.  Littler,  Esq.,  Barrister-ai-Law. 


OBNTBAL  GRIUUTAL  OOUBT. 

B.  M.  Kerr,  Esq.,  Commissioner,  February  1,  1866. 
REG.  V.  WBNHAM. 
10  Cox.  C.C.  222. 
Evidence— 28  S  24  7icf.  c.  127,  s.  22 — Law  List. 

Solicitor. — Upon  an  indictment  for  obtaining  money  by  a  false  pretence, 
made  by  the  prisoner,  "  that  he  was  an  aiiomey,"  it  is  not  necessary  to  prove 
the  negative  in  any  other  way  than  by  production  of  the  Law  List,  in  which 
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the  prisoner's  name  does  not  appear  as  an  aiimiey,  a$  the  statute  28  <l  24  Vioi. 
c.  127,  makes  the  Law  List  evidence,  and  shifts  the  burden  of  proving  its 
inaccuracy  from  the  prosecution  to  the  prisoner. 

Francis  Alexander  Wenham  was  indicted  for  obtaining  102.  from  Elisha 
Little  by  falsely  pretending  that  he  was  an  attorney,  duly  qualified  to  practise 
as  an  attorney. 

In  October  or  November,  1864,  the  prisoner  was  present  when  the  prosecutor 

was  conversing  with  another  person  with  reference  to  his  claim  to  some  money, 
paid  into  the  Court  of  Chancery  in  a  suit  of  Freeman  v.  Parsley.  The  prisoner 
said  he  was  an  attorney,  and  if  the  claim  were  in  money  he  could  get  it.  The 
prosecutor,  believing  him  to  be  an  attorney,  from  that  time  employed  him,  and 
in  the  course  of  three  or  four  months  paid  him  301.  The  prisoner  was  well  known 
as  the  pew-opener  in  the  parish  church  at  New  Cross,  and  he  tdd  Mr.  Little,  the 
prosecutor,  that  he  was  about  to  become  the  pari^  clerk,  and  that  he  could  not 
do  the  parish  business  unless  he  were  an  attorney.  On  several  occasions  he  said 
that  he  was  an  attorney,  and  on  one  occasion  that  he  had  paid  91.  that  year  for  his 
certificate.  He  pretended  to  be  on  intimate  terms  with  an  equity  barrister, 
and  to  have  taken  his  opinion  on  the  case,  reading  a  paper  to  give  a  colour  to 
that  representation.  Finally,  at  the  latter  end  of  May,  1665,  or  beginning  of 
June,  he  said  that  the  barrister  wanted  lOL  to  carry  on  the  case,  and  that  it 
would  come  off  in  the  ensuing  term.  The  prosecutor  paid  the  101.,  believing 
that  the  prisoner  was  a  duly  qualified  attorney,  and  did  not  discover  the  fact 
that  he  was  not  an  attorney  until  October,  1865.  Mr.  William  Joyce,  the 
equity  barrister,  proved  that  he  bad  never  been  consulted  in  the  case  of 
Mr.  Little,  or  written  any  opinion  on  the  matter  for  the  prisoner. 

As  the  prosecutor  swore  that  he  parted  with  his  101.  because  he  believed 
that  the  prisoner  was  an  attorney,  it  became  necessary  to  show  that  he  was 
not  on  the  roll. 

William  Farmer  Fisher  was  called.  He  said  he  was  a  elerk  at  the  Law 
Institution.  He  produced  the  Law  List  for  1665,  and  Uie  prisoner's  name  did 
not  appear  in  i^e  list  of  attorneys  and  solicitors. 

Sleigh,  for  the  prisoner. — This  evidence  does  not  negative  the  prisoner 
being  an  attorney.  The  Law  List  proves  merely  tliat  a  certain  number  of 
attorneys  have  taken  out  their  certificates,  and  an  attorney,  uncertificated,  is 
still  an  attorney. 

Lewis,  F.  H.,  for  the  prosecution. — ^The  22nd  section  of  23  &  24  Vict.  c.  127, 
makes  the  Law  List  evidence,  and  it  declares  that  if  any  name  does  not  appear 
in  that  list  it  shall  be  primd  facie  evidence,  until  the  contrary  be  made  to  appear, 
that  the  person  is  not  qualified  to  practise  as  an  attorney.* 

Kerr,  Commissioner. — ^That  is  so.   The  prisons  must  prove  that  he  is  an 

(1)  The  words  of  the  Bection  qnoted  are  as  folIowB  :  "  92.  Every  certificate  isBued  by  the 
registrar  between  the  fifteenth  day  of  November  and  the  sixteenth  day  of  December  in  any  one 
year,  shall  bear  date  on  the  sixteenth  of  November,  and  shall  take  effect  on  that  day  for  all 
purposeg,  provided  it  be  stamped  before  the  sixteenth  day  of  December;  and  in  every  such  case 
the  sixteenth  day  of  November  shall,  for  the  purpose  of  this  Act,  be  deemed  to  be  the  date  of  the 
payment  of  the  duty ;  but  if  such  certificate  be  not  so  stamped,  it  shall  take  effect,  as  regards 
the  qoalification  to  practise,  on  the  day  on  which  it  is  stamped;  and  eveir  certificate  issued  at 
any  otlwr  time  Bhal!  bear  date  on  the  day  on  which  it  is  issoed,  and  nibject  to  the  proviaioD 
herein  coDtained  relating  to  certificates  stamped  after  the  first  day  of  Jannaiy  in  any  year, 
and  not  produced  within  a  month  to  be  entered  by  the  registrar,  shall  take  effect  aa  regards  such 
qualification  on  the  day  on  which  it  is  stamped,  and  every  certificate  shall  be  and  continue  in 
force  from  the  day  on  which  it  shall  take  effect  as  aforesaid  until  the  fifteenth  day  of  November 
next  following,  inclusive,  and  no  longer;  and  any  list  of  attorneys,  solicitors,  and  conveyancers, 
purporting  to  be  published  by  the  authority  of  the  Commissioners  of  Inland  Revenue,  and  to 
contain  the  names  of  attorneys,  solicitors,  and  conveyancers  who  have  obtained  stamped  certifi- 
cates for  the  current  year  on  or  before  the  first  day  of  Jannary  in  the  same  year,  shall,  until  the 
contrary  be  made  to  appear,  be  evidence  in  all  Courts,  and  bef<»e  all  Justicee  <^  the  Peaoe  and 
others,  that  the  persona  named  therein  as  attorneys,  solicitors,  or  oonveyanoers  holding  snch 
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attorney;  otherwise,  as  his  name  does  not  appear  in  the  Law  List,  it  is  legsU; 
proved  that  he  is  not  an  attorney. 

The  Judge  refused  an  apphcation  by  Sleigh  to  have  the  point  reserved,  as 
being  too  clear  to  admit  of  any  doubt,  and  the  prisoner  was  convicted  and 
sentenced  to  four  months'  imprisonment  with  hard  labour. 

[Reported  by  Edward  T.  E.  Bealey,  Esq.,  BarristeT-ai-Lav. 


CENTRAL  CRIMINAL  COURT. 

Thohas  Chahbbrs,  Q.C,  Common  Serjeant,  presiding  as  Depul^  Becorder,* 

February  27,  1866. 

BEG.  V.  WEEEES. 

10  Cox.  CO.  224. 

Aocommodaiion  acceptance — Drawer  can  be  a  baUee — ^24  dt  25  7iei, 
c.  96.  8.  3. 

Criuinal  Law.  C. — Where  the  drawer  of  an  Mcommodation  btU  received 
ike  atme  /rom  the  accommodation  acceptor,  upon  an  arrangement  to  get  it 
cashed  and  pay  over  to  the  latter  all  the  proceeds  except  an  agreed  $um,  and  did 
not  do  80,  but  handed  the  bill  to  a  creditor  (who  was  pressing  him  for  a  small 
debt)  to  be  discounted,  it  was  held  that  he  might  be  a  bailee,  but  that,  as  the 
bill  was  never  discounted  and  was  wrongfully  detained  by  the  person  who 
received  it  on  an  express  agreement  to  pay  the  drawer  the  amount  of  the  bill 
less  his  debt,  there  was  no  conversion  analogous  to  larceny  by  the  drawer. 

John  Davy  Weekes,  an  attorney,  was  indicted  before  Mr.  Deputy  Becorder 
Thomas  Chambers  for  stealing  a  bill  of  exchange,  value  801.,  the  property  of 
Charles  Batty. 

Previous  to  the  17th  day  of  July,  1865,  the  prosecutor,  an  engineer,  residing 
at  Kennington,  had  had  one  transaction  with  the  prisoner,  and  on  that  day,  at  a 
chance  meeting  in  the  street,  the  prisoner  volunteered  to  obtain  discount  of  his 
acceptance  at  two  months  for  301.  in  two  hours.  The  bill  was  drawn  by  the 
prisoner,  accepted  and  indorsed  by  the  prosecutor,  and  then  handed  to  the 
prisoner.  Subsequently  the  prisoner  required  to  be  paid  31.  or  31.  10«.  fw  his 
trouble,  and  no  objection  was  made  to  that  proposal  by  the  prosecutor. 
Mr.  Batty  called  daily,  and  sometimes  more  than  twice  a  day,  upon  the 
prisoner  during  the  next  three  weeks,  and  the  prisoner  invariably  said  he  had  not 
yet  ^^f>t  the  money.  On  the  5th  of  August,  Mr.  Albert  William  Bailey,  a 
photographer  at  Walworth,  called  to  obtain  payment  from  Weekes  of  101.,  which 
he  had  repeatedly  promised  and  failed  to  pay,  and  on  that  occasion  Weekee 

cerfificiitps  as  aforesaid  for  the  cnrrent  year,  are  Httorneys,  solicitors,  or  conveysDcers  holding 
such  ci-rMfictites ;  and  the  absence  of  the  name  of  any  person  from  each  list  shall,  ontil  the 
contr.iry  tie  made  to  appear,  be  evidence  as  aforesaid  that  Buch  person  is  not  qnalified  to  praotiK 
as  an  attorney,  solicitor,  or  conveyancer,  under  a  certificate  for  the  cnrrent  year;  bat  in  the  caae 
of  any  person  being  uq  attorney  or  solicitor  whose  name  does  not  appear  in  such  list,  an  extract 
from  the  roll  of  attorneys  or  solioitors  kept  the  regiatrtr,  certified  under  the  hand  of  the 
secretary  of  the  Incorporated  Law  Society  (while  inch  society  performs  the  duties  of  registrar), 
or  of  the  registrar  for  the  time  being,  shall  be  evidence  as  aforesaid  of  the  facts  appearing  in 
such  extract ;  and  in  the  case  of  any  person  being  a  conveyancer  wboee  name  does  not  appetr 
on  such  list,  the  fact  of  his  being  bo  shall  be  proved  in  the  way  in  which  it  is  now  by  law 
required  to  be  proved." 

*  Mr.  Recorder  Gumey  was  absent  npcm  thelU^ralCommisaion  toinqniie  into  ui  ootbresk 
in  Jamaica. 
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delivered  the  bill  to  Baile;  to  take  the  lOZ.  out  of  the  proceeds  from  discounting 
it,  and  to  pay  over  the  balance  as  soon  as  he  had  satisfied  himself  as  to  the 
security.  Mr.  Bailey  went  to  Mr.  Batty  to  know  if  the  signature  was  genuine, 
and  Mr.  Batty  then  learnt  fen:  the  first  time  that  Weekes  had  parted  with  the 
bill.  He  directed  Mr.  Bailey  not  to  discount  it,  and  not  to  return  it  to  Weekes. 
Mr.  Bailey  claimed  to  hold  it  against  Weekes  imtil  the  101.  was  paid,  and 
negotiations  for  a  settlement  having  failed,  upon  the  bill  falling  due  and  being 
diuionoured,  Mr.  Bailey,  as  a  bond  fide  holder  for  value — that  is  to  say,  for  the 
101. — tissued  a  writ  against  Mr.  Batty.  Mr.  Batty  then  took  criminal 
proceedings  against  Weekes. 

Ribton  {Begley  with  him),  for  the  prisoner,  submitted  that  there  was  no 
case  for  the  jury  to  consider.  It  was  proved  that  this  was  a  bill  drawn  by  the 
defendant  for  the  accommodation  of  the  prosecutor,  and  that  no  debt  of  SOI. 
was  due  by  Batty  to  Weekes.  In  "  Byles  on  Bills,"  6th  edition,  p.  100,  the 
relation  of  accommodation  drawer  and  acceptor  was  defined,  and  it  was  clear 
that  they  were  joint  owners,  undertaking  mutually  to  meet  the  bill  when  due 
in  the  proportions  in  which  they  were  to  receive  funds  from  it  when  discounted. 
He  contended  therefore,  first,  that  a  joint  owner  could  not  be  a  bailee;  he  could 
not  make  a  contract  of  bailment  with  his  co-owner,  and  whatever  agreement  they 
made  must  be  in  the  nature  of  a  trust.  This  accounted  for  the  sections  in  the 
Larceny  Act  applicable  to  fraudulent  trustees,  because  if  fraudulent  trustees 
could  be  treated  as  bailees  those  sections  would  be  perfectly  unnecessary.  He 
also  contended,  secondly,  that  even  assuming  that  a  joint  owner  could  be  a 
bailee,  the  contract  of  bailment  had  not  been  broken.  A  joint  owner  of  goods 
could  not  maintain  trover  against  the  co-owner  in  respect  of  any  act  of  the  latter 
consistent  with  his  ownership  (2  Wms.'  Saun.  647),  and  everything  which  the 
defendant  had  done  in  this  case  was  consistent  with  his  position  as  drawer  of 
an  accommodation  bill. 

Besley,  on  the  same  side,  dwelt  on  the  fact,  that  if  there  were  any  contract 
of  bailment  at  all,  it  was  to  tiun  the  bill  into  money  in  order  to  produce  to 
Batty  26i.  lOs.  There  was  nothing  in  that  to  prevent  Weekes  getting  201.  from 
Bailey  and  supplying  the  62.  IDs.  out  of  his  own  pocket  to  make  up  the  full 
amount.  The  negotiations  between  Weekes  and  Bailey  did  not  result  in  the  bill 
being  discounted.  The  prosecutor  interposed  and  forbad  Bailey  to  carry  out 
the  arrangement  with  Weekes.  There  was  never  any  conversion  which  would 
support  an  action  of  trover,  and  in  Reg.  v.  Jackson  (9  Cox  Crim.  Cas,  505), 
Mr.  Baron  Martin  ruled  that  the  conversion  must  be  analogous  to  larceny, 
and  that  there  were  many  instances  of  conversion  sufficient  to  maintain  an  action 
of  trover  which  were  not  sufficient  to  support  a  conviction  under  the  statute. 

Metcalfe,  for  the  prosecution,  argued  that  there  was  abundant  evidence  for 
the  jury.  The  bailment  was  to  return  the  bill  to  Batty,  or  26!.  10«.  in  cash. 
The  defendant  gave  it  to  a  creditor  who  was  pressing  him  for  payment  of  a  debt, 
and  put  it  out  of  his  own  power  to  fulfil  the  contract.  There  was  therefore  as 
much  a  conversion  when  Weekes  put  the  bill  into  the  hands  of  Bailey,  as  if  be 
had  discounted  it  for  101.  and  put  the  lOE.  in  his  pocket. 

The  Court  held  that  a  joint  owner  might  be  a  bailee,  and  that  the  defendant 
had  parted  with  the  biU  under  circumstances  which  were  not  in  conformity 
with  the  arrangement  made  with  the  prosecutor.  So  far  the  defendant  ttob 
wrong;  but  Bailey  was  bailee  for  both  Batty  and  Weekes.  and  if  Weekes 
intended  to  appropriate  the  801.,  there  was  no  act  showing  that  intention.  The 
bill  was  never  discounted,  and  nothing  was  advanced  upon  it.  Bailey  held  it 
wrongfully,  and  it  might  be  recovered  from  him  by  the  person  who  had  the  right 
to  the  possession  of  it.  There  was  no  conversion  by  the  defendant  analc^ous  to 
larceny,  and  therefore  no  case  for  the  jury  to  consider. 

Noi  guilty. 

[Reported  by  Edward  T.  E.  BetUy,  E»q.,  BarrUter-at'Law, 
B.  B.  A.  [1666]— VOL.  2  128 
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Blaosbubh,  J.,  Dec.  22,  1805. 
BEG.  V.  HOLCHESTEB  AND  OTHEBS. 


10  Cox.  C.C.  226. 


Denman'g  Act  (28  Vict.  c.  19) — Counsel. 

Criminal  Law.  D. — Counsel  for  the  prosecution  has  the  right  to  sum  «p 
token  prisoneTS  are  defended  by  counsel,  but  it  is  not  a  positive  duty.  Tkt 
privilege  should  only  be  used  sparingly,  and  in  exceptional  cases. 

Nathaniel  Holchester,  Samuel  Berrens,  Jules  Bayer,  Abraham  Davis, 
Oershore  Silbeman,  and  Philip  Braun,  were  tried  upon  an  indictment,  which 
charged  them  (under  the  24  &  25  Vict.  c.  98,  8.  19)  with  having  knowingly, 
and  without  lawful  excuse,  in  their  custody  and  possesaion  500  pieces  of  paper, 
upon  each  of  which  were  printed  parts  of  five-rouble  notes  the  Empire  of 
Bussia. 

Ballantine,  Serjt.,  Qiffard  Hardinge,  Q.C.,  and  Sleigh,  for  the  prosecution. 

Robinson,  Serjt.,  and  Turner,  Ckas.,  for  Holchester;  Metcalfe  and  Straight, 
for  Berrens ;  Cooper,  for  Davis ;  Ribton  and  Collins,  for  Silbeman.  Braun  vas 
not  defended  by  counsel ;  Bayer  pleaded  guilty. 

The  "  Felony,  Misdemeanor,  Evidence  and  Practice  Act  "  (28  Vict.  c.  19) 
states  in  the  preamble  that  "it  is  expedient  that  the  law  of  evidence  and 
practice  on  trials  for  felony  and  misdemeanor,  and  other  proceedings  in  courts 
of  criminal  judicature,  should  be  more  nearly  assimilated  to  that  on  trials  at 
Nisi  Prius,"  and  enacts  (sect.  2): — 

' '  If  any  prisoner  or  prisoners,  defendant  or  defendants,  shall  be  defended  by 
counsel,  but  not  otherwise,  it  shall  be  ihe  duty  of  the  presiding  Judge,  at  the 
close  of  the  case  for  the  prosecution,  to  ask  the  counsel  for  each  prisoner  or 
defendant  so  defended  by  counsel,  whether  he  or  they  intend  to  adduce  evidence, 
and  in  the  event  of  none  of  them  thereupon  announcing  his  intention  to  adduce 
evidence,  the  counsel  for  the  prosecution  shall  be  allowed  to  address  the  jury  a 
second  time  in  support  of  his  case,  for  the  piu'pose  of  summing  up  the  evidence 
against  such  prisoner  or  prisoners,  defendant  or  defendants;  and  upon  evexy 
trial  for  felony  or  misdemeanor,  whether  the  prisoners  or  defendants,  or  any  id 
them,  shall  be  defended  by  counsel  or  not,  each  and  every  such  prisoner  or 
defendant,  or  his  or  their  counsel  respectively,  shall  be  allowed,  if  he  or  they 
shall  think  fit,  to  open  his  or  their  case  or  cases  respectively;  and  after  the 
conclusion  of  such  opening,  or  of  all  such  openmgs,  if  more  than  one,  such 
prisoner  or  prisoners,  or  defendant  or  defendants,  or  their  counsel,  shall  be 
entitled  to  examine  such  witnesses  as  he  or  they  may  think  fit,  and,  when  all 
the  evidence  is  concluded,  to  sum  up  the  evidence  respectively;  and  the  right 
of  reply,  and  practice,  and  course  of  proceedings;  save  as  hereby  altered,  shall 
be  as  at  present." 

At  the  conclusion  of  the  case  for  the  prosecution,  none  of  the  counsel  for  the 
prisoners  had  announced  their  intention  to  adduce  evidence,  whereupon 
Ballantine,  Serjt.,  made  a  second  speech  in  support  of  the  case  for  the 
prosecution  by  way  of  summing  up  the  evidence  against  the  prisoners. 

Blaokbobn,  J.,  in  summing  up  to  the  jury,  said,  from  my  brother 
Ballantine 's  address,  and  from  what  I  am  given  to  understand  has  been  the 
courae  of  proceeding  at  this  Court,  the  object  of  Mr.  George  Denma&'s  Act  has 
been  quite  misunderstood,  and  a  practice  infxoduced  which,  if  contmued,  will 
render  it  absolutely  necessary  to  repeal  tiie  Act,  or  allow  the  administration  of 
criminal  justice  to  be  seriously  impaired.  It  used  to  be  considered  that  the 
counsel  for  the  prosecution  was  in  a  quasi  judicial  position — io  Iviag  forwaid 
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proofs  of  the  pzisoner'B  guilt,  but  with  the  responsibility  of  doing  so,  not  as  mere 
counsel  to  try  to  get  a  verdict,  but  as  an  assistant  of  the  Court,  fairly  to  bring 
out  the  facts.  At  Nisi  Prius  the  cause  is  between  party  and  party,  and  the 
advocate  must  use  every  fair  means  to  get  a  verdict ;  but  in  criminal  courts  he  is 
in  a  very  different  position,  and  should  avoid  all  technical  objections,  and 
Nisi  Prius  tricks,  in  order  that  the  issue  may  be  tried  on  the  merits.  The  recent 
Act  does  not  make  it  the  duty  of  counsel  for  the  prosecution  to  sum  up  in  all 
cases,  but  it  gives  him  the  right  to  do  so  in  exceptional  cases,  such  as  when 
erroneous  statements  have  been  made  and  ought  to  be  corrected,  or  when  the 
evidence  differs  from  the  instructions.  The  counsel  for  the  prosecution  is  to 
state  his  case  before  he  calls  the  witnesses ;  then,  when  the  evidence  has  been 
given,  either  to  say,  simply,  "  I  say  nothing,"  or  "  I  have  already  told  you  what 
would  be  the  substance  of  the  evidence,  and  you  see  the  statement  which  I  made 
is  correct;"  or,  in  exceptional  cases,  to  say,  "  Something  is  proved  different  to 
what  I  expected,"  and  add  any  simple  explanation  which  is  required.  If  that 
course,  which  was  intended  by  the  Legislature,  be  followed,  the  administration 
of  criminal  justice  will  go  on  as  it  has  hitherto  done  in  this  country,  and,  as  I 
hope,  it  always  will,  fairly  and  properly,  the  prosecuting  counsel  beir^  really 
a  part  of  the  Court — a  minister  of  justice  filling  a  quasi  judicial  position.  But 
if  the  counsel  for  the  prosecution  is  to  think  it  a  matter  of  duty  in  every  case 
to  sum  up  the  evidence,  and  introduce  into  criminal  courts  the  practice  of 
Nisi  Priua— if,  instead  of  feeling  himself  a  minister  of  justice,  he  is  to  open  his 
case  slightly,  call  the  witnesses,  and  then  trust  to  a  powerful  and  eloquent 
speech,  as  if  he  were  a  partisan — it  will  be  utterly  impossible  to  conduct  criminal 
trials  as  they  have  hitherto  been  conducted.  Instead  of  trusting  to  the  counsel 
for  the  prosecution  to  assist  him,  it  will  be  the  positive  duty  of  the  Judge  to  watch 
and  see  that  no  Nisi  Prius  advantage  is  taken  of  the  prisoner  to  catch  a  verdict 
upon  some  point  not  substantially  affecting  the  merits  of  the  case  itself.  It  is  in 
the  discretion  of  counsel  whether  he  shall  sum  up  his  case  or  not,  but,  in  my 
opinion,  the  right  should  only  be  exercised  in  particular  cases.  If  it  is  to  be 
done  in  all  cases  I  think  the  Act  will,  instead  of  a  great  boon,  be  a  great  curse. 
If  it  be  carried  out  as  it  has  been  hitherto  on  the  circuits,  and  the  privilege  of 
summing  up  be  used  sparingly,  it  will,  no  doubt,  do,  as  it  was  intended  to  do, 
a  great  deal  of  good;  but  if  that  be  not  the  mode  generally  adopted,  the  sooner 
it  is  repealed  the  better  for  the  country. 

All  the  prisoners,  except  Braun,  were  convicted,  and  sentenoed  to  various 
terms  of  penal  servitude. 


Murder — Man$laughter — Evidence  as  to  the  charaoter  of  an  a$8ault  on  the 
prisoner  by  deceased  at  the  Ume  of  the  mortal  blow. 

Criminal  Law.  C. — On  the  trial  of  an  indictment  for  murder,  it  was 
proved  thai  the  deceaeed  rushed  at  the  prisoner,  her  husband,  ivith  whom  she 
had  been  quarrelling,  took  his  hat  off,  and  caught  him  round  the  neck;  and  she 
then  received  a  mortai  wound,  inflicted  by  him  with  a  knife  which  he  had  in 
hie  hand. 


[Reported  by  Edward  T.  E.  Besley,  Esq.^  Barrister-at-Law. 
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Criminal  Law.  B. — To  show  the  nature  of  the  asaault  by  the  toife  thai  the 
pritoner  had  reason  to  apprehend  at  the  Ume,  evidence  of  former  attacks  of  this 
sort  was  allowed  to  be  given.  The  prisoner  was  sentitive  about  the  necft  from 
old  sores.  The  deceased  used  to  seixe  his  neckerchief,  twist  it  round  so  tighUi/ 
as  (Umosi  to  strangle  him,  and  his  neckerchief  had  to  be  cut  to  release  him  from 
his  toife' s  violence. 

The  prisoner  was  indicted  for  that  he  feloniously,  wilfully,  and  of  his  malice 
aforethought,  did  kill  and  murder  one  Sarah  Hopkins.  To  which  indictment 
the  prisoner  pleaded  **  Not  Ghiilty." 

Sleigh  and  J.  Thompson  were  counsel  for  the  prosecution;  and  Ribton  for 

the  prisoner. 

Bosetta  Giles,  a  witness  on  behalf  of  the  prosecution,  proved  that  late  od 
Monday  night,  the  21st  of  May  last,  she  was  at  the  Bell  Inn,  Edmonton,  and  that 
she  saw  the  prisoner  come  in,  and  that  afterwards  Sarah  Hopkins,  the  deceased 
woman,  the  prisoner's  wife,  came  in;  that  a  soldier  was  there  playing  the 
bagpipes,  and  that  the  prisoner  and  others  were  dancing;  that  Sarah  Hopkins 

said  to  her  husband,  "  You've  been  out  all  day,  you've  come  home  for  a  d  

row;  if  you  begin,  I'll  begin.    If  you  don't  hold  your  d  noise.  Ill  put  thig 

(meaning  a  quart  pewter  pot)  at  your  head."  They  had  more  words  and  then 
went  out. 

Elizabeth  Abdy. — I  lived  in  the  same  house  with  the  prisoner  and  his  wife. 
About  half-past  eleven  on  Monday  night,  the  2lBt  May,  I  was  sitting  on  a  bench 
outside  the  house.  The  prisoner  came  and  went  in  and  lit  a  candle.  He  said, 
"  Have  you  seen  anything  of  my  old  woman?  "  I  said,  "  No."  He 
took  some  knives  out  of  the  cupboard.  At  this  time  there  was  a  cloth  on  the 
table.  He  took  one  of  the  knives  away  and  sharpened  it  on  the  hearth.  I  said, 
"  Tom,  whatever  are  you  going  to  do?"  He  said,  "  You  will  see  what  I  am 
going  to  do."  His  wife  came  in  a  minute  or  so  into  the  passage.  He  had  just 
come  out  of  the  room.  His  wife  went  towards  him,  and  took  the  hat  his 
head.  I  saw  her  catch  him  by  the  neck.  Both  of  them  had  each  other  in  their 
hands  in  the  passage.    She  fell  covered  with  blood. 

The  prisoner  afterwards  stated  to  the  policeman  who  took  him  that  he  did  it 
through  jealousy. 

It  appeared  that  the  deceased  woman  was  a  strong,  powerful  woman,  and 
also  a  very  violent  one. 

Ribton  then  addressed  the  jury  for  the  prisoner,  and  stated  that  he  should 
call  witnesses  to  show  that  the  deceased  woman  had  been  in  the  habit  of  makmg 
violent  attacks  on  the  prisoner,  seizing  him  by  the  neckerchief,  twisting  it  round 
tight,  80  as  almost  to  strangle  him,  and  that  bystanders  had  on  tiiree  or  fionr 
occasions  had  to  cut  the  neckerchief  to  release  him;  and  that  the  prisoner  was 
very  sensitive  about  the  neck,  and  was  apprehensive  of  a  sinoilar  attack  on  tiie 
unfortunate  occasion  in  question. 

Byles,  J. — At  the  present  I  do  not  see  how  such  evidence  can  be  admissible 
upon  this  chaise.  I  presume  you  offer  it  to  show  the  character  of  the  assault 
the  prisoner  had  reason  to  apprehend.  I  will  consult  with  my  brother 
Bramwell,  B. 

The  learned  Judge  then  left  the  court  to  consult  with  Bramwell,  B.,  who 
was  presiding  in  the  Old  Court,  and  on  his  return  said  that  the  evidence  might  be 
received,  but  it  was  to  be  confined  to  explaining  the  nature  of  this  particular 
attack  by  the  deceased  woman. 

Ribtmt  then  called  four  witnesses,  who  proved  that  on  three  or  four 
occasions  the  deceased  woman  had  seieed  the  prisoner  in  the  way  he  described : 
that  she  twisted  the  neckerchief  so  tight  that  he  became  black  in  the  face ;  that 
this  caused  a  gui^ling  noise  in  his  throat,  and  that  the  neckerchief  was  cut  amy 
by  other  persons. 
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The  surgeon  in  the  case,  by  the  direction  of  Byles,  J.,  examined  the 
prisoner's  neck,  and  reported  that  there  were  marks  of  old  abscesses  upon  it 
which  had  been  healed  for  t^ree  or  four  years,  and  consequently  that  the  prisoner 
might  be  particularly  sensitive  about  the  neck. 

Byles,  J.,  in  summing  up  the  case  to  the  jury,  said  that  he  should  leave 
these  questions  to  them  :  (1.)  Bid  the  deceased  woman  commit  a  serious  assault 
upon  the  prisoner?  (2.)  Did  the  prisoner  in  hot  blood,  and  in  irritation  and  anger 
at  her  attack,  without  any  premeditated  design  to  kill  her,  or  to  do  her  grievous 
bodily  harm,  cause  her  death?  He  cautioned  them  that  they  must  be  of  opinion 
that  she  committed  a  serious  attack  on  the  prisoner,  to  justUy  them  in  reducii^[ 
the  charge  from  murder  to  manslaughter. 

The  jury  found  the  prisoner  guilty  of  manslaughter;  and  Uie  learned  Judge 
sentenced  him  to  fifteen  years'  penal  servitude. 

[Reported  by  John  Thompson,  Eaq^^  Barritter-aULav>. 


SOUERSET  SUMMER  ASSIZES. 

Me.  Justice  Byles,  Wells,  August  5,  1866. 
REG.  V.  BEAVEB  AND  SHOEE. 
10  Cox.  C.C.  274. 

Deposition  of  sick  witness — Use  of  same  before  the  grand  jury — Proof  in 
presence  of  the  accused  by  the  presiding  judge. 

Criminal  Law.  T).-— Before  the  depositions  of  a  witness  who  is  too  ill 
to  travel  can  be  given  in  evidence  before  ike  grand  jury,  the  judge  who  presides 
must,  by  evidence  in  the  presence  of  the  accused,  satisfy  himself  of  the 
existence  of  the  facts  which,  under  sect.  17  of  the  11  d  12  Vict.  c.  42,  make 
such  deposition  evidence. 

The  two  prisoners  were  committed  to  trial  upon  a  charge  of  having 
uttered  certain  counterfeit  coin,  knowing  the  same  to  be  counterfeit. 

Whilst  the  bill  of  indictment  was  under  the  consideration  of  the  grand 
jury,  their  foreman  came  into  court  and  informed  his  Lordship  that,  in 
consequence  of  the  absence  of  a  material  witness  through  illness  (as  he  was 
Informed),  it  would  be  necessary  for  them  to  have  her  deposition  read  before 
they  could  deal  with  the  bill. 

Byles,  J.,  informed  the  grand  jury,  that  before  the  deposition  could  be 
read  by  them  it  must  be  proved  in  court  before  him  that  the  witness  was 
too  ill  to  attend,  and  that  it  was  taken  in  conformity  with  the  statute,*  and 
that  the  prisoner  must  be  brought  into  Court  to  hear  the  evidence  given. 

(1)  By  sect.  17  of  the  11  ft  12  Vict.  c.  42,  after  providing  for  the  manner  in  which  deposi* 
tkins  before  jnsticea  are  to  be  taken  npon  charges  of  indictable  offences,  it  ia  enacted,  that  "  if 
npoD  the  trial  of  the  perstm  so  accused  aa  that  aforesaid  it  shall  be  proved  by  the  oath  or 
amrmation  of  any  credible  witness  that  any  person  whose  deposition  shall  have  been  taken  as 
aforesaid  is  dead,  or  so  ill  as  not  to  be  able  to  travel,  and  if,  also,  it  be  proved  that  such  deposition 
was  taken  in  the  presence  of  the  person  eo  accused,  and  that  he  or  his  counsel  or  attorney  had  a 
fnll  opportunity  of  cross-examining  the  witness,  then,  if  such  deposition  purport  to  be  signed  by 
the  jnatice  by  or  before  whom  the  same  purports  to  have  been  taken,  it  shall  be  lawful  to  read 
mch  deposition  as  evidence  in  such  prosecution  without  further  pioof  thereof,  unless  it  shall  be 
proved  that  such  deposition  was  not  m  fact  signed  by  the  justice  purporting  to  sign  the  same." 
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T.  W.  Saunders,  for  the  prosecution,  suggested  that  such  a  course  was 
unusual,  and  might  lead  to  great  practical  inconvenience;  that  the  grand 
jury  could  themselves  ascertain  the  facts  necessary  to  justify  the  reading  of 
the  deposition;  and  that,  as  the  evidence  of  the  illness  of  tiie  witness,  &c., 
must  ultimately  be  given  in  the  full  Court  upon  the  trial,  and  the  proceedingB 
before  the  grand  jury  are  ex  parte,  no  prejudice  could  arise  to  the  prieonezB 
by  the  depcwitions  being  at  once  sent  before  such  jury. 

Byles,  J.,  said  he  had  well  considered  the  point,  and  was  satisfied  that 
before  the  deposition  could  be  used  by  the  grand  jury,  he  mtist  be  satisfied 
that  the  witness  was  too  ill  to  attend,  and  that  it  had  been  properly  taken. 

The  prisoners  were  then  placed  in  the  dock,  and  informed  of  what  wag 
intended  to  be  done.  Evidence  was  then  given  that  the  witness  was  so  ill 
ae  not  to  be  able  to  travel,  and  that  the  deposition  had  been  properly  taken, 
whereupon  his  Lordship,  having  expressed  himself  as  satitEified,  the  deposition 
was  sent  before  the  grand  jury.' 

[Reported  by  E.  W.  Cox,  Eeq.,  BarrieteT-at-LaiB. 


DEVON  WINTER  ASSIZE. 

Baron  Bbauwell,  Exeter,  December  11,  1806. 
REG.  V.  BENNETT. 
EEG.  V.  BOND. 
10  Cox.  C.C.  331. 

PTOciice — Counsel. 

Crihinal  Law.  D. — Two  priaoneTs  were  separately  indicted  for  successive 
rapes  on  the  same  woman.  One  of  the  prisoners  was  defended  by  counseU 
the  other  was  undefended. 

The  Court  refused  the  application  of  counsel  for  the  defended  prisoner 
•to  have  that  case  first  tried,  the  prosecution  having  elected  to  take  tk$ 
undefended  case  first. 

Prisoners  were  separately  indicted  for  a  rape  upon  Elizabeth  Jane  Smith. 
They  were  charged  with  committing  the  offence  immediately  one  aitet  the 
other. 

Clarke  for  the  prosecution. 

(2)  It  ia  impossible  not  to  perceive  that  the  practice  thtis  established  by  tbe  teamed  judge  b 
likely,  in  certain  cases,  to  lead  to  very  great  embarrasBment  in  tbe  administration  of  criminal 
justice.  To  say  nothing  of  the  case  where  the  defendant  is  in  actual  castody,  when,  if  a  lengthy 
trial  is  going  on,  the  grand  jury  may  be  kept  waiting  tbe  better  part  of  a  day  mitil  the  Court 
has  leisare  to  adopt  tbe  coarse  pointed  ont,  it  is  difKcmt  to  nnderstand  how  in  many  caaes.  wbeR 
the  defendant  ia  upon  bail,  any  bill  whatever  can  be  found  by  the  grand  jury.  Aooording  to  ttw 
ruling  of  tbe  learned  Jndge,  the  proof  of  the  inabili^  of  the  vitnesaes  to  attend,  and  tnat 
deposition  has  been  properly  taken,  must  be  giyea  before  tfae  presiding  jadge  himaelf  and  w 
the  presence  of  the  accused.  Kow,  when  an  aocoaed  is  at  large  upon  bail,  he  is  under  no  obliga- 
tion to  Borrender  until  a  bill  of  indictment  against  him  is  actually  found,  for  until  soch  an  emt 
arises  there  is  nothing  for  him  to  answer.  If,  therefore,  the  actual  presence  of  the  soeosed  ii 
necessary,  and  he  does  not  choose  to  surrender,  we  do  not  see  how  the  evidenoe  can  be  given.  S 
tbe  evidence  of  tbe  sick  witness  is  essential  to  tbe  finding  of  the  bill  of  indictment,  and  it  is 
necessary  that  tbe  judge  who  presides  should,  by  evidence  given  in  tbe  presence  of  the  prisciMr. 
satisfy  himself  as  above  mentioned  before  the  deposition  can  be  permittw  to  be  takeo  before  tti 
grand  jury,  then,  if  the  accused  be  on  bail  and  declines  to  surrcaiaer,  ttie  prooeedinga  may  bwonis 
altogether  abortive. 
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Carter  defended  Bond. 

Prisoner  Bennett  was  undefended. 

Clarke  said  he  would  take  Bennett's  case  first. 

Carter  objected  that  it  was  necessary  for  justice  to  his  client  that  the 
case  should  be  fully  sifted  in  l^e  first  instance.  It  would  greatly  prejudice 
the  case  of  his  client  if  the  case  against  l^e  other  upon  the  same  facts  uiould 
be  imperfectly  investigated. 

Bbahwbll,  B.,  however,  refused  the  application.  He  could  not  interfere 
with  the  right  of  the  prosecution  to  proceed  upon  which  of  several  indiotinents 
it  pleased. 

[Reported  by  E.  W.  Coz,  Eeq.,  BamateT-aULaw, 


lincolnshire  suhmbr  assizes,  1866. 
Mr.  Justice  Montaoite  Swth. 
REG.  V.  HARRIS. 
10  Cox.  C.C.  852. 

Lottery. 

Gabung  and  Waoerino.  E. — A  lottery  in  which  ttokett  were  drawn  by 
aubecribere  of  a  ahilling,  which  entitled  them  at  all  evente  to  what  wa« 
profeaeed  to  be  a  ehilling'e  worth  of  goods,  and  also  to  the  chance  of  certain 
bonuses  of  goods  of  greater  value  than  the  shilling,  is  an  illegal  lottery  within 
the  statute. 

The  prisoner  was  indicted  for  keeping  a  lottery. 

The  indictnaeut  had  been  removed  into  the  Queen's  Bench  by  certiorari. 
MelZor  for  ihe  Grown. 

Dighy  Seymour,  Q.C.,  and  Coltman,  for  the  defendant. 

The  defendant,  who  is  a  watchmaker,  and  also  a  hawker  of  watches, 
residing  at  Grimsby,  had  announced  what  he  called  "  The  Eastern  Bazaar," 
to  be  conducted  "  according  to  the  principles  of  the  Art  Union."  There  were 
to  be  5,000  tickets  of  Is.  each,  and  in  the  prospectus  it  was  stated  that 
bonuses  ' '  to  the  amount  of  250!.  were  to  be  distributed. "  The  chief 
"  bonuses  "  consisted  of  eight  articles,  either  clocks  or  watches,  varying  in 
value  from  12Z.  to  2Z.  The  other  "  bonus^ra  "  were  composed,  in  the  words 
of  the  prospectus,  of  "  geese,  ducks,  hares,  rabbits,  pipes,  chimney  ornaments, 
purses,  &c.,"  and  were  so  arranged  that  every  subscriber  obtained  something. 
£jvery  person  who  paid  Is.  obtained  a  ticket,  with  a  distinguishing  number, 
on  presenting  which  reference  was  made  to  a  book,  and  the  holder  was 
informed  oi  &e  "  bonus  "  he  had  obtained. 

D.  Seymour  contended  that  this  was  not  a  lottery,  inasmuch  as  each 
person  obtained  the  full  value  for  his  shilling. 

M.  Smith,  J. — Whether  the  full  value  of  the  shilling  was  or  was  not 
received  by  the  subscribers,  the  case  comes  equally  within  the  mischief  against 
which  the  Act  prohibiting  lotteries  was  directed,  inasmuch  as  the  subscribers 
were  induced  to  part  with  their  money  in  the  hope  of  obtaining  not  only 
their  alleged  shilling's  worth,  but  something  of  much  greater  value,  the  right 
to  which  was  to  be  ascertained  by  chance.   He  must  direct  the  jury  that  the 
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answer  of  the  defendant  was  no  deface.  He  would  also  ask  them  to  say  if 
they  were  of  opinion  that  each  person  did  receive  full  value  for  his  shillhig, 
should  it  turn  out  that  the  point  was  material. 

The  jury  found  the  defendant  guilty,  and  that  the  subscribers  did  not 

in  all  eases  obtain  full  value  for  the  shilling. 

The  defendant  was  admitted  to  bail,  to  come  up  for  judgment  when 
called  upon;  in  order  that  he  might  have  an  opportunity,  if  so  advised,  to 
move  the  Court  above  to  enter  the  verdict  for  him,  if  tiie  Court  should  be 
for  opinion  that  the  case  was  not  within  the  statute. 

[Reported  by  J.  Stone,  Etq.,  BarriateT'oi-Low. 


CENTRAL  ORIHINAL  COURT. 

Thouas  Chambers,  Esq.,  Q.C.,  Common  Serjeant.  August  14.  1805. 
BEG.  V.  EMMA  WABBEN. 
10  Cox.  C.C.  869. 

Larceny — Bailee — Servant — Prisoner  living  with  prosecutor  as  his  wife. 

Crihinal  Law.  C. — The  prisoner  Uved  with  the  prosecuior  as  his  wife,  and 
waa  authonsed  by  him  to  draw  and  sign  cheques  and  biUs  in  his  name,  he  being 
blind  and  unable  to  do  this  himself.  He  entrusted  her  toith  a  large  sum  of  money 
to  pay  into  the  bank,  which  she  did  not  do,  but  appropriated  it  to  her  otcn  use:— 
Held,  that  the  question,  whether  she  was  a  servant  to  the  prosecutor,  was  one 
jar  the  jury. 

Emma  Warren  was  indicted  for  stealing  two  table-covers  and  other  articles, 
and  2851.  in  money,  the  property  of  Bichard  Holliday. 

J**.  H.  Lewis,  conducted  the  prosecution. 

Bibton,  the  defence. 

It  appeared  that  the  prisoner  hud  been  living  with  the  prosecutor  Holliday, 
at  2,  Pembroke  Gardens,  Kensington,  as  his  wife  for  three  years,  and  that  during 
that  time  she  had  been  in  the  habit  of  paying  money  into  the  bankers,  and 
signing  bills  for  him  because  he  could  not  see  to  do  it  himself.  On  the  22nd  of 
June,  about  eight  o'clock  in  the  morning,  Holliday  gave  her  2351.  in  Bank  of 
England  notes  to  pay  into  the  Kensington  bank,  among  which  were  two  notes 
of  lOOZ.  each.  The  prisoner  counted  them  over,  said  they  were  right,  and  went 
out.  When  she  returned,  the  prosecutor  asked  her  whether  she  had  paid  them 
in,  and  she  said,  "  Yes."  The  next  morning  she  rose  about  four  o'clock,  and 
said  she  would  have  a  drop  of  brandy  and  go  out  for  a  walk.  The  prosecutor 
got  up  about  lialf-past  six.  She  was  not  in  then,  but  she  came  in  while  he  was 
having  his  breakfast.  He  again  asked  her  whether  she  had  paid  in  the  notes, 
and  she  said  "  Yes."  The  prosecutor  said  he  wanted  one  of  the  5i.  notes,  and 
she  replied  that  he  could  not  have  it  unless  he  drew  a  cheque.  She  and  her 
sister  then  sent  him  out  on  some  excuse,  and  on  returning  he  found  that  thej 
had  both  left,  and  that  several  articles  were  missing.  The  prosecutor  had  never 
toid  the  prisoner  to  put  away  money  on  her  own  account.  She  had  authority 
to  draw  cheques,  and  sign  his  name  to  them,  and  was  mistress  of  hie  house.  A 
clerk  from  the  Bank  of  England  proved  that  the  prisoner  changed  two  10(U. 
notes  for  gold  on  the  22nd  of  June,  and  wrote  a  name  and  address  on  the  back 
of  the  notes,  "  Mr.  Pawsey,  6,  Cambridge  Terrace,  Notting-Dale." 

Ribton  contended  that  as  the  prisoner  was  not  the  proseoutor's  servant, 
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and  the  money  was  not  to  be  returned  to  the  prosecutor  in  the  very  same  state 
in  which  he  gave  it  her,  she  oould  be  a  bailee,  and  had  not  committed  any  o£Eence 
that  came  within  the  statute.  He  cited  Beg.  v.  Haatall,  and  Beg.  v.  Garrett, 
(2  F.  &  F.). 

M.  Smith,  J.,  left  it  to  the  jury  to  say  whether  the  prisoner  acted  as  a 
servant. 

Quilty  of  larceny  as  a  servant. 
[Beported  by  Edward  T.  E.  Bealey,  Esq.,  Barrister-at-Law. 


CENTRAL  CRIMINAL  COURT. 

Bdssell  Ourney,  Esq.,  Q.C.,  Recorder,  December  19,  1865. 
REG.  V.  RICHARD  WALLER.  • 
10  Cox.  C.C.  360. 

Larceny — Servant — Prisoner  carrying  on  business  on  his  own  account — 
Felonious  intent. 

Criminal  Law.  C. — A.,  carrying  on  business  on  his  own  account,  entered 
into  an  engagement  with  B.  to  sell  goods  for  him,  and  for  certain  purposes  to  be 
his  servant.  B.  entrusted  A.  with  certain  goods  to  dispose  of  in  a  particular 
way.  A.  converted  them  to  his  own  use: — Held,  that  it  was  a  question  for  the 
jury  to  say  whether,  when  A.  received  the  goods,  he  had  the  intention  of 
misappropriating  them. 

Richard  Waller  was  indicted  ior  steahng,  on  the  4th  of  November,  a  bracelet 
and  two  shirt  pins,  the  property  of  Samuel  Nathan. 

F.  H.  Lewis  prosecuted. 

Sleigh  defended  the  prisoner. 

Samuel  Lewis  Nathan  said :  I  carry  on  business  as  a  wholesale  jeweller  and 
watchmaker.  In  April,  1864,  prisoner  was  selling  goods  for  me  on  commission. 
He  remained  with  me  on  those  terms  until  August,  1865,  when  an  arrangement 
was  made  that  every  month  we  were  to  have  a  settlement  of  the  accountB,  and 
he  was  then  to  return  the  goods  which  were  imsold,  and  enter  the  goods  sold  in 
a  book.  Towards  the  end  of  October  I  handed  him  a  pair  of  turquoise  and 
diamond  earrings  to  sell.  He  brought  back  the  earrings,  and  said  he  had  shewn 
them  to  Mr.  Johnson,  of  Threadneedle  Street ;  that  he  admired  them  very  much, 
and  would  have  purchased  them  as  earrings,  but  one  of  the  young  men  put  one 
of  them  into  his  scarf,  and  it  looked  so  pretty  as  a  pin,  that  if  I  would  have  them 
converted  into  pins  he  would  give  me  40L  for  them,  and  also  301.  for  a  bracelet 
he  shewed  him  at  the  same  time.  I  said,  "  Very  well,  I  will  accept  the  offer." 
The  earrings  were  converted  into  pins,  and  they  were  given  to  the  prisoner  to 
take  to  Mr.  Johnson  about  the  4th  of  November.  I  asked  him  afterwards 
whether  he  had  taken  the  pins  to  Mr.  Johnson,  and  he  said  "  Yes."  In  the 
day-book  of  November  4,  1865,  there  is  an  entry  in  the  prisoner's  handwriting: 
"  Mr.  Johnson,  Threadneedle  Street,  two  brilliant  and  turquoise  pins,  40Z. ;  one 
brilliant  enamelled  horseshoe  bracelet,  30L"  In  the  ledger  I  find  Mr.  Johnson's 
name  carried  forward,  in  the  prisoner's  handwriting,  as  a  debtor  to  the  amount 
of  101.  The  prisoner  was  to  be  my  servant,  to  make  the  entries  in  the  day-book, 
every  day,  of  goods  sold,  and  to  enter  the  cash  received,  and  to  return  the  goods 
every  night  which  were  not  sold.  He  was  not  to  sell  the  goods  for  the  best 
prices  he  could  obtain ;  my  seUing  prices  were  marked  on  them,  and  he  was  to 
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diBpose  of  them  at  that  price.  There  waB  an  old  debt  due  from  him,  and  until 
that  was  liquidated  he  was  not  to  receive  any  salary,  but  he  was  canyiDg  on 
business  on  his  own  account  at  the  same  time. 

Bichard  Johnson,  a  jeweller,  in  Threadneedle  Street,  said  that  the  prisoner 
did  not,  in  November,  or  at  any  other  time,  bring  him  a  diamond  bracelet;  that 
he  did  not  give  any  order  for  the  conversion  of  the  eairingB  into  scarf  pins,  and 
that  he  never  purchased  anything  from  the  prisoner. 

Sleigh  submitted  that  the  relation  of  master  and  servant  did  not  exist  in 
thiB  case,  and,  therefore,  the  offence  was  not  embezzlement ;  and,  further,  that 
it  did  not  amount  to  larceny,  as  the  piisoner  was  in  business  on  his  own  account. 

The  Becordeb  ruled  that,  as  the  prisoner  had  received  specific  directions 
to  take  a  portion  of  the  goods  to  a  particular  person,  and  he  did  not  do  so,  it  was 
for  the  jury  to  say  whether,  at  the  time  he  received  them,  he  had  the  intention 
of  misappropriating  them. 

Ouaty. 

[Reported  by  Edward  T.  E.  Bealey,  Esq.,  BarriateT-ai-Laie. 


CENTRAL  CRIMINAL  COURT. 

BussELL  GuRNEY,  Esq.,  Q.C.,  Becorder,  Becember  21,  1665. 

BEG.  V.  FOBBES  AND  WEBB. 

10  Cox.  C.C.  862. 

Aatauli  on  conetable  in  execution  of  duty — Knowledge  of  defendant. 

Criminal  Law.  C. — To  support  a  charge  of  assault  on  a  constable  in  the 
execution  of  his  duty,  it  is  not  necessary  that  the  defendant  should  know  that 
he  was  a  constable  then  in  the  execution  of  his  duty;  it  is  sufficient  that  (he 
constable  should  have  been  actually  in  the  execution  of  his  duty  and  then  been 
assaulted. 

John  Forbes  and  John  Webb  were  indicted  for  assaulting  John  Timothy 
Hughes  and  John  Doyle,  police  officers,  in  the  execution  of  their  duty. 

It  appeared  that  John  Doyle,  P.C.,  B  172,  was  at  Botherhithe,  in  plain 
clothes,  and  apprehended  a  boy  in  Church  Street,  who  was  carrying  something 
in  a  bag,  which  he  threw  away,  and  then  ran  away.  He  went  with  the  bag 
into  Church  Passage,  on  the  way  to  the  station,  and  when  there  he  was 
repeatedly  struck  by  the  prisoner  Webb,  who  called  out  to  parties  there  to 
rescue  the  boy  and  pitch  into  the  constable.  Two  men,  not  the  prisoners,  then 
took  hold  of  the  constable,  and  Webb  struck  him  a  strong  blow  on  the  forehead. 
He  also  struck  the  other  constable,  who  was  also  in  plain  clothes.  The  other 
constable,  Hughes,  was  down  on  the  ground  and  was  being  kicked.  Forbes 
was  among  the  crowd. 

The  24  &  25  Vict.  c.  100.  s.  38.  enacts:  "Whosoever  .  .  .  shall 
assault,  resist,  or  wilfully  obstruct  any  peace  officer  in  the  due  execution  of 
his  duty,  or  any  person  acting  in  aid  of  such  officer,  or  shall  assault  any  persoo 
with  intent  to  resist  or  prevent  the  lawful  apprehension  or  detainer  of  himself, 
or  of  any  other  person  for  any  offence,  shall  be  guilty  of  a  misdemeanor." 

Straight  submitted  that  there  was  no  evidence  to  go  to  the  jury  in  support 
of  the  count  for  the  assault  on  the  policemen  in  the  execution  of  their  duty, 
because,  in  consequence  of  their  being  in  plain  clothes,  prisoners  did  not  knov 
that  they  were  cotwtables. 

The  Becorder. — The  offence  was,  not  assaulting  them  knowing  them  to 
be  in  execution  of  their  duty,  but  assaulting  them  being  in  the  execution  of 
their  duty. 

Forbes  not  guilty;  Webb  gudty. 
[Reported  by  Edward  T.  E.  Beiley,  Esq.,  BaTrisier-ai-lMK. 
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OBNTBAL  ORIKINAL  OOUBT. 

Thomas  Chakbe&s,  Q.C.»  Goznmon  Serjeant,  Aptil  10,  1806. 

BEG.  V.  WILEINS  AND  DAVIS. 

10  Cox.  G.  C.  868. 

Larceny — Existence  of  Bomething  which  may  he  made  the  eubject  thereof — 
Attempt  to  eteal. 

Crihinai.  Law,  C. — In  oaeee  of  robbery  from  the  person,  where  the 
property  alleged  to  have  been  stolen  has  not  been  seen  or  knovm  to  be  safe 
immediately  before  the  robbery,  if  there  be  any  evidence  on  the  subject,  it  is  for 
the  jury  to  say  whether  the  property  really  wot  in  a  poeiUon  to  be  stolen  as 

alleged. 

Amelia  Wilkins  and  Catherine  Bavis  were  charged  with  Btealiog  a  pune. 
8Z.  08.  6d.  in  money,  and  an  order  iot  the  payment  of  401.,  the  prop^y  of 
George  Fielder,  from  the  pereon  of  Laura  Mary  Fielder. 

Cooper  prosecuted. 

Harris  defended  Wilkins.   Pater  defended  Davis. 

It  appeared  that  the  two  prisoners  were  seen  standing  near  the  prosecutrix, 
who  was  then  spoken  to,  and  found  that  she  had  lost  her  pinrse  which  had  been 
safe  in  her  pocket  half  an  hour  before.  The  purse,  minus  its  contents,  was 
picked  up  in  the  street  where  the  robbery  was  committed,  shortly  after  its 
commission. 

Pater  contended  that  as  the  prosecutrix  had  not  seen  her  piurse  iox  half  an 
hour,  there  was  no  proof  that  there  was  anything  in  her  pocket  to  steal;  and  if 
it  were  said  that  the  prisoners  could  be  convicted  of  the  attempt,  the  case  of 
Reg.  V.  Collins  (9  Cox  Grim.  Gas.  497,  and  33  L.  J.  M.C.  177),  had  decided  that 
there  must  be  something  which  could  be  stdten. 

The  Common  Serjeant  left  it  to  the  jury  to  say  whether  they  believed  the 
purse  remained  in  the  pocket  of  the  prosecutrix  for  half  an  hour  after  she  had 
known  it  to  be  safe. 

Quaty. 

[Reported  by  Edward  T.  E.  Besley,  Esq.,  Barritter-ai-Law, 


OENTBAL  criminal  COURT. 

Thomas  Chambees,  Q.C,  Common  Serjeant,  April  12,  1866. 
BEG.  V.  HARMAN  MILTON  AND  MATTHEW  MILTON. 
10  Cox.  CO.  864. 

Forgery — Alteration  of  receipt — Addition  of  words  above  signature — 
Alteration  of  effect  of  receipt. 

Criminal  Law.  C. — After  a  receipt  was  signed  by  the  person  giving  it,  the 
person  to  whom  it  was  given  added  words  above  the  signature : — Held,  that  it 
was  for  the  jury  to  say  whether  the  addition  of  those  words  altered  the  effect  of 
the  receipt.  Held,  also,  that  it  was  doubtful  whether  such  addition  amounted  to 
a  forgery. 

Herman  Milton  and  Mattiiew  Milton  were  indicted  for  feloniously  iox^ng 
and  uttering  a  receipt  for  SI.  with  intent  to  defraud. 
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Metcalfe  proaeouted. 

Straight  defended  Hanuan,  and  CoUins  Matthew. 

John  Cunningham  Tacy,  a  stationer,  of  35,  City  Koad,  said  that,  in  April 
last,  he  saw  an  advertisement  in  the  Times  about  a  horse,  and  in  consequence 
went  to  Milton's  livei^  stables  in  Mount  Stoeet.  The  prisoner  Matthew  was 
there.  Tacy  saw  a  horae  there,  and  agreed  to  leave  his  horse  and  151.  for  it. 
He  was  to  have  it  for  trial,  and  on  trial"  found  it  lame  and  took  it  back  again. 
He  then  saw  Matthew,  who  said  he  had  lent  Tacy's  horse  to  a  man  in  the 
country.  Ultimately  Tacy  got  his  horse  back  again  and  5L,  and  left  the  horse 
he  had  had  with  Harman.  That  was  on  the  Ist  of  May,  1665.  At  that  time 
Tacy  obtamed  the  following  I.O.U.  for  101.,  besides  the  51.  :  "  John  C.  Tacy, 
I  promise  to  pay  the  sum  of  101.  a  week  from  this  date. — 6.  Milton  for 
M.  Milton."  He  also  signed  on  the  same  day  a  receipt,  which  Milton  would  not 
allow  him  to  write,  in  l^ese  words:  "  Received  of  Mr.  H.  Milton  the  sum  of 
51.  on  April  26, 1665. — John  C.  Tacy."  Since  signing  that  receipt  the  following 
words  had  been  added  before  the  signature:  "  Which  cancels  the  transckcti<Hi 
arranged  between  me  and  M.  Milton/'  and  under  the  signature,  "  And  also 
holds  the  I.O.U. — H.  M.  Milton."  The  body  of  the  receipt  was  written  by 
Harman. 

Straight  contended  that  there  was  no  evidence  to  go  to  the  jury,  as  the  legal 
effect  of  the  receipt  was  not  altered  and  therefore  there  was  no  forgery. 

Collins  submitted  that  the  I.O.U.  cancelled  the  transaction. 

The  Common  Serjeant  considered  that  it  was  a  question  tot  the  jury  whether 
the  words  added  before  the  signature  altered  the  original  character  of  the 
receipt,  but  thought  it  was  doubtful  whether  it  was  a  forgery ;  but  if  necessary 
the  point  should  be  reserved. 


Statement  in  prisoner's  presence — Inducement. 

Criminal  Law.  D. — The  Court  will  not  exclude  a  statement  made  in  the 
prisoner's  presence  by  another  party  to  a  third  person,  merely  because  some 
inducement  has  been  held  out  to  that  party  to  make  it;  hut  very  little  weight 
ought  to  be  attached  to  the  fact  of  no  answer  being  given  to  such  statement  by 
the  prisoner,  aa  he  would  not  know  whether  it  would  he  better  for  him  to  be 
silent  or  not. 

Vincent  Jankowski  was  indicted  for  feloniously  having  in  his  posaesskai 
1,000  pieces  of  paper,  on  each  of  which  was  printed,  without  ^e  authority  of 
the  Emperor  of  Russia,  parts  of  an  undertaking  for  the  payment  of  25  roubles. 

The  principal  witness  in  this  case  was  an  accomplice  named  Koche. 
Police  Inspector  James  Thompson  took  the  prisoner  into  custody,  and  took 
him  to  the  station-bouse,  into  a  room  where  Koche  was  sitting.  They 
recognize  each  other,  and  nodded.    Thompson  said  to  Kodie,  "  Is  Ais  the 


Harman  guilty  of  uttering.    Matthew  not  guilty. 
[Reported  by  Edward  T.  E.  Besley,  Esq.,  Baniater-at-Liaw. 
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man  who  gave  you  the  papers?"  He  said,  "  Yes.  it  is."  The  prisoner  made 
no  remark.  They  then  spoke  together  in  some  language  which  the  inspector 
did  not  understand,  and  then  Koche  said,  "  He  tells  me  he  has  some  papers 
about  him  which  he  does  not  know  what  to  do  with."  Thompson  then 
searched  the  prisoner,  and  found  two  Polish  bonds  and  the  coupons  belonging 
to  them,  and  also  some  elaborate  wood  carvings.  On  the  next  day  Jankowski 
and  Eoche  were  together  at  the  station,  and  Thompson  said  to  Koche,  "  You 
remember  the  statement  you  made  to  me  last  night ;  be  good  enough  to  repeat 
that  statement  to  me  now,  because  I  am  anxious  that  no  mistake  should  arise 
respecting  it."  He  then  said,  "  I  have  been  dragged  into  this  by  poverty, 
and  a  man  named  Vincent  Jankowski;  I  have  only  been  engaged  in  these 
transactions  about  a  fortnight.  Jankowski  came  to  me  and  brought  me 
forged  notes,  for  which  I  was  to  find  a  customer."  On  cross-examination, 
Thompson  said,  "  I  did  not  tell  him  it  would  be  better  for  him  if  he  made 
the  statement ;  he  made  the  statement  first.  I  did  say,  '  It  will  be  better  for 
you  to  begin  at  the  commencement;  I  dare  say  it  will  be  better  for  you,*  but 
it  was  after  he  had  made  the  statement." 

Kenealy,  for  the  prisoner,  submitted  that  the  statement  was  inadmissible, 
because,  although  it  was  not  made  by  the  prisoner,  it  afFected  him,  and  was 
obtained  from  Koche  under  a  promise  of  advantage,  and  was  therefore  likely 
to  be  false. 

M.  Smith,  J.,  said  that  this  was  a  matter  of  observation  to  the  jury,  and 
declined  to  exdude  the  statement,  but  suggested  that  the  statement  being  made 
in  the  prisoner's  presence,  and  his  making  no  observation,  ought  not  to  weigh 
against  him,  as  he  would  not  know  whetiier  he  had  better  be  silent  or  not. 

Thompson  then  went  on  to  give  the  remainder  of  the  statement  made  by 
Koche  in  the  prisoner's  presence. 

Not  guilty. 

[Reported  by  Edward  T.  E.  Begley,  Esq.,  Barriater-at-law. 


CENTRAL  GBDOHAL  COURT. 

Thomas  Chambers,  Q.C.,  Common  Serjeant,  May  9,  1866. 
REG.  V.  WILLIAM  JOHN  MARKS. 
10  Cox.  C.C.  867. 

Emhez dement — Larceny — Friendly  iociety—Description  of  property. 

Criminal  Law.  C. — The  secretary  of  a  friendly  society,  of  which  A.  B. 
and  others  were  the  trustees,  was  charged  with  embezzling  money  belonging 
to  the  society.  In  the  indictment  the  property  was  laid  as  "of  A.  B.  and 
others,"  without  alleging  that  they  were  trustees  of  the  society: — Held,  that 
the  indictment  might  be  amended  by  adding  the  words  "  trustees  of,  Ac." 

William  John  Marks  was  indicted  for  embezzling  and  stealing  7L  28.  M. 
tiie  moneys  of  Thomas  Shean  and  others  his  masters. 

Daly  prosecuted. 

Besley  defended  the  prisoner. 

The  prisoner  was  secretary  to  the  Deptford  Pride  Foresters'  Court  Benefit 
Society,  of  which  the  prosecutor  and  others  were  the  trustees,  and  had 
received  71.  2a.  6d.  from  the  society  to  pay  over  to  the  surgeon  of  ttie  society, 
which  he  failed  to  do. 
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Besley  submitted  that  the  money  mentioned  in  the  indictment  should 
have  been  set  out  as  the  property  of  Thomas  Shean  and  others,  trustees  of 
the  society,  and  that,  that  not  appearing  on  the  faoe  of  it,  the  indictment  was 
bad.  He  also  submitted  that  this  was  such  a  Tarianoe  as  could  not  be 
amended. 

Daly  contended  that  it  was  within  the  power  of  the  Court  to  amend. 

The  Common  Serjeant,  after  consulting  the  Becorder,  decided  that  there 
was  power  to  amend,  but  said  he  would  reserve  the  point  if  it  became 
necessary. 

Not  guilty. 

[Reported  by  Edward  T.  E,  Besley,  Esq.,  BarriBter-at-Law. 


CENTRAL  CRIMINAL  COCRT. 

Thomas  Chambers,  Q.C,  Common  Serjeant,  June  12,  1860. 

REG.  V.  MATTHEW  BYRNE. 

10  Cox.  C.C.  369. 

False  pretence — Oompleiion  of  offence — Post-office  servant. 

Criminal  Law.  C. — A  postman  falsely  pretended  that  2«.  was  payable 
on  a  post  letter  intrusted  to  him  for  delivery,  whereas,  Is.  only  was  payable: — 
Held,  that  the  offence  was  complete  when  he  made  the  pretence,  and  there- 
fore the  absence  of  any  evidence  to  show  positively  thai  he  did  not  pay  over 
the  extra  la.  to  his  superior  officer,  was  quite  immateTial  to  the  guUt  or 
innocence  of  the  prisoner. 

Matthew  Byrne  was  indicted  for  unlawfully  obtaining  2s.  by  false 

pretences. 

Patteson  and  Poland  prosecuted. 

Collins  defended  the  prisoner. 

Hannah  Lefouski  said :  I  live  with  my  husband  jtt  5,  Hutchinson's 
Avenue.  On  the  14th  of  April  I  saw  the  prisoner.  He' asked  for  2«.  for  a 
letter,  and  I  gave  it  him. 

Bertha  Rosen  said :  I  am  the  wife  of  Woolf  Rosen,  of  Houn<bdit(^.  The 
prisoner  came  to  our  house  in  May,  and  said,  "  Mrs.  Rosen,  2«.  to  pay."  1 
had  no  money,  and  sent  my  little  girl  to  my  husband,  who  told  me  where  to 
find  the  money,  and  I  paid  the  prisoner. 

William  Wheeler  said:  I  am  a  letter  carrier  at  tiie  Shoreditoh  district 
office.  Hutchinson's  Avenue  is  in  the  prisoner's  delivery.  The  letter  to 
Rosen  bears  the  postmark  of  April  14th,  and  the  prisoner  would  have  to 
deliver  it;  Is.  only  ought  to  be  paid  upon  it.  The  letter  with  the  post-mark 
of  May  9th  was  in  the  prisoner's  delivery  also;  Is.  ou^t  to  be  paid  upon  it. 
The  letters  are  charged  to  the  man  who  takes  them  out,  not  singly,  but  in 
a  lump  sum,  and  he  has  to  account  for  that  sum  when  he  comes  back.  He 
checks  the  amount  before  he  takes  the  letters  out,  and  then  it  is  chained  to 
him.  When  he  accounts  for  the  money,  it  is  entered  in  a  book  and  the  charge 
is  erased.  There  is  no  book  to  tell  how  the  letters  are  addressed.  On  the 
9th  of  May  I  chained  him  Is.  2d.  for  all  the  letters  he  had  of  me,  and  on 
the  14th  of  April,  he  had  a  total  of  Ss.  6(i.  to  receive. 
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CoUint  contended  that  there  was  no  proof  that  the  prisoner  did  not  pay 
over  to  the  post  office  authorities  the  whole  of  the  money  he  received. 

The  Court  considered  that,  as  the  false  pretence  was  that  2$.  was  due, 
the  offence  was  complete  when  the  prisoner  obtained  the  money. 

Not  guilty. 

[Reported  by  Edward  T.  E.  Bealey,  Esq.,  Barriater-at-Law. 


CENTBAL  OBIHINAL  COURT. 

CooKBUBN,  C.J.,  July  11,  1866. 
EEG.  V.  PATEIOK  HAREINGTON. 
10  Cox.  C.C.  370. 

Murder — Manalaughter — Asaault,  not  endangering  life,  on  daughter  of 
priaoner, 

Cbiminal  Law.  C. — The  prisoner  struck  a  fatal  blow  at  the  husband 
under  the  impulse  of  strong  resentment  caused  by  seeing  his  daughter 
violently  assaulted  by  her  husband,  although  not  in  a  manner  to  endanger 
her  life : — Held,  that  this  might  be  a  ground  upon  which  the  offence  of  murder 
might  be  reduced  to  that  of  Tnanslaugkter. 

Patrick  Harrington  was  indicted  for  the  wilful  murder  of  Peter  Mann. 
Sleigh  for  the  prosecution, 

Montagu  Williams  for  the  defence. 

The  deceased  had  married  the  prisoner's  daughter.  On  the  24th  of  June, 
the  deceased  and  his  wife  came  out  of  an  alley  into  Eoyal  Mint  Street.  The 
woman  had  a  long-handled  broom  in  her  hand  defending  herself.  Her 
husband  hit  her  a  blow  in  the  face,  and  she  lifted  the  broom  again;  he 
stopped  the  broom,  and  bit  her  a  second  blow ;  she  did  not  strike  him  because 

he  defended  himself.     She  then  said,  "  You  call  me  a  w  ,  I  am 

none,"  and  they  both  fell  on  the  ground,  he  falling  on  the  top  of  her.  She 
dropped  the  broom,  got  up,  and  bit  the  deceased  two  blows  with  the  right 
hand  on  his  right  cheek.  The  prisoner  having  seen  all  this,  rushed  up  near 
the  deceased,  lifted  his  hand,  and  struck  him  a  blow.  The  deceased  timaed 
round,  said  "  Old  man,  you  have  stabbed  me,"  and  fell  down.  Both  the 
prisoner  and  the  deceased  were  ihe  worse  for  liquor.  The  deceased's  wife 
during  the  sfaniggle  with  him  had  been  screaming  out  "  Murder." 

M.  Williams  submitted  that  there  was  no  evidence  to  go  to  the  jury  on 

the  charge  of  murder. 

CooKBUBN,  C.J.,  said  that  the  only  ground  upon  which  Uie  offence  could 
be  reduced  to  manslaughter  would  be  that  the  fatal  blow  was  struck  under 
the  impulse  of  strong  resentment,  caused  by  seeing  his  daughter  assaulted 
by  her  husband,  although  not  in  a  manner  to  endanger  her  life.  T^is  was  a 
scHnewhat  novel  point,  and  if  it  became  necessary  it  should  be  reserved. 

Guilty  of  manslaughter. 

[Reported  by  Edward  T.  E.  Besley,  Esq.,  Barrister-at-Law. 
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CENTRAL  CRIMINAL  COURT. 

Babon  Brahwell,  June  15,  1866. 
BEG.  T.  CHRISTIAN  OLIFIER. 
10  Coz.  C.C.  403. 

Approved,  R.  v.  Prince,  [1875]  E.  B.  A.;  44  L.  J.  M.C.  122;  L.  B.  2  C.C. 
154 ;  82  L.  T.  700 ;  24  W.  K.  76  (C.C.R.). 

Abduction — Siaiement  of  pToaecutrix  ae  to  age — Gorpua  delicti — 24  &  25 
Fief.  c.  100,  8.  55. 

Criminal  Law.  C. — Anyone  deaUng  with  an  unmarried  girl  doea  ao  at  hu 
peril,  and  if  ahe  turn  out  to  he  under  aixieen  ia  liable  under  the  above  Act. 

A  man  ia  not  bound  to  return  to  her  father's  custody  a  girl  who,  without 
any  inducement  on  his  part,  has  left  her  home  and  come  to  him;  but  if,  at 
any  time,  he  has  attempted  to  induce  her  to  leave  home  without  her  parent's 
consent,  and  ahe  afterwards  does  ao,  he  ia  guilty  of  the  abduction  of  the 
girl,  even  though  he  diaapprovea  of  the  act  at  the  particular  time  at  which 
ahe  givea  effect  to  hia  previous  perauaaiona. 

Christian  Olifier  was  indicted  under  the  24  &  25  Vict.  c.  100,  s.  65,  for 
unlawfully  taking  away  one  Elizabeth  Tolley,  an  unmarried  girl  under  sixteen 
years  of  age,  out  of  ^e  posBeBsion  and  without  the  knowledge  and  oonsent 
of  her  father. 

Ribton  and  F.  H.  Leivia  prosecuted. 

Sleigh  and  Besley  defended. 

Heniy  James  Tolley,  the  father  of  the  abducted  girl,  proved  that  his 
daughter  left  without  his  knowledge  or  consent. 

Elizabeth  Tolley  said :  I  have  known  the  prisoner  four  months.  He 
came  into  the  shop  and  asked  me  if  I  could  go  out  for  a  walk  with  him.  I 
told  him  I  could  not.  Three  weeks  after  his  first  visit,  on  a  Sunday,  I  went 
out  for  a  walk  with  him,  and  we  called  at  his  brother's  house,  where  we 
stopped  about  half  and  hoiu*.  He  then  told  me  if  I  could  get  away  from 
home  he  would  marry  me.  He  called  on  me  again  on  the  following  Tuesday. 
Our  conversation  then  was  only  about  going  away  and  getting  married.  On 
Good  Friday  I  left  home,  and  went  to  Mn.  Houghton's.  She  was  not  at 
home,  and  I  waited  till  she  returned.  I  th«i  went  with  her  to  lSie  Quel's 
Hotel,  and  the  next  day  I  wrote  to  Mr.  Olifier  at  Mrs.  Houghton's  su^^no- 
He  oame  to  the  hotel  about  four  o'clock,  and  said  we  were  to  go  to  Redhfll 
and  stop  there  all  the  night,  and  he  would  meet  us  in  the  morning.  He 
went  with  us  to  the  railway  station  and  purchased  t^e  tickets  for  us,  and  gave 
them  to  us.  He  also  gave  me  201.  I  and  Mrs.  Houghton  went  to  Bedhill, 
and  the  next  morning  he  met  us  there.  He  went  on  with  us  to  Folkestone, 
and  stopped  at  the  hotel.  On  the  next  morning  it  was  arranged  that  he 
should  meet  us  on  Saturday  at  Boulf^e.  He  then  returned  to  London,  and 
we  went  on  to  Boulogne. 

On  cross-examination.  Miss  Tolley  said :  I  had  told  him  I  was  seventeen 
years  of  age.  He  told  me  that  proceedings  were  in  progress  to  obtain  a 
divorce  from  his  wife,  and  as  soon  as  that  was  efFected  he  would  marry  me. 
He  said  he  would  speak  to  my  father  about  obtaining  his  consent  to  my  being 
married.  I  did  not  see  him  on  the  Thursday  before  Good  Friday,  but  I  did 
on  the  Wednesday.  I  said  nothing  to  him  then  about  my  intention  to  leave 
my  home,  and  he  said  nothing  to  me  about  my  going  away.  I  had  written 
to  Mrs.  Hbughton  on  the  Wednesday  evening,  telling  her  it  was  my  intention  to 
leave  my  father's  house.  I  had  mentioned  my  intention  to  leave  to  Mr.  Olifier 
about  three  weeks  before.    I  made  up  my  mind  to  leave  my  father's  house 
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about  an  hour  before  I  left  on  Good  Friday,  but  did  not  communicate  that 
intention  to  any  human  being  before  I  went  away.  On  the  next  day  I 
sent  two  letters  to  Mr.  Olifier  begging  him  to  come  to  me,  but,  although  I 
sent  the  first  early  in  the  morning,  he  did  not  come  until  four  in  the  afternoon. 
He  did  not  entreat  me  then  to  go  home,  but  he  said  I  had  done  wrong  in 
leaving  so  soon.  From  Boulogne  we  went  to  Paris,  and  from  there  I  wrote 
home,  and  said,  "  I  am  as  innocent  as  when  I  left  you,  and  intend  to  remain 
so;  when  I  am  married  I  shall  come  back  to  you.  1  left  on  my  own  accord, 
and  would  not  take  the  advice  of  anyone.  No  matter  who  tries  to  get  m© 
back,  it  will  be  of  no  avail— not  even  the  entreaties  of  the  one  I  love  so;  I 
shall  love  him  for  his  true  and  honourable  intentions  to  me.  It  was  against 
his  wish  I  left  home,  as  I  ran  away.  All  his  persuadings  would  not  get  me 
back.  I  have  done  wrong,  but  it  is  all  my  own  fault."  From  the  first 
time  I  saw  Mr.  Olifier  up  to  the  time  I  saw  him  last  he  never  took  any  indecent 
liberty  with  me,  nor  made  a  hint  of  the  slightest  impropriety  or  immodesty 
to  me,  nor  made  use  of  any  indecent  expression." 

In  answer  to  questions  from  the  Court  the  witness  said :  He  objected  to 
my  leaving  so  soon.  He  said  he  could  not  get  away  for  six  weeks.  We  were 
to  have  gone  on  Easter  Sunday  in  the  first  instance,  but  the  arrangement  was 
altered,  and  be  said  we  must  wait  six  weeks.  I  left  my  father's  house 
because  the  prisoner  persuaded  me  to  go  away.  He  asked  me  to  wait  until 
he  could  get  away.  He  did  not  persuade  me  to  leave  at  the  time  I  did,  but 
my  mother  had  found  out  something  about  Mrs.  Houghton,  and  I  was  afraid 
I  should  not  get  away  at  another  time.  I  wanted  to  go  away  after  he  had 
persuaded  me,  because  he  said  he  would  marry  me.  I  liked  him.  I  wanted 
to  marry  hun ;  that  was  why  I  left.  I  was  partial  to  him. 

The  24  &  25  Vict.  c.  100,  s.  55,  enacts  that  "  whosoever  shall  unlawfully 
take  or  cause  to  be  taken  any  unmarried  girl,  being  under  the  age  of  sixteen 
years,  out  of  the  possession  and  against  the  will  of  her  father  or  mother,  or  of 
any  other  person  having  the  lawful  care  or  charge  of  her,  shall  be  guilty  of  & 
misdemeanour. ' ' 

Sleigh,  on  behalf  of  the  defendant,  wished  to  take  the  opinion  of  the- 
Court  upon  the  effect  of  the  statement  of  the  prosecutrix  to  the  prisoner  that 
she  was  seventeen  years  of  age,  and  whether  that  statement  did  not  relieve 
the  prisoner  from  the  present  chaise.  In  the  case  of  Reg.  v.  Robins  (Car.  &. 
Kir.  456),  it  was  no  doubt  held  that  ignorance  of  the  age  was  of  no  unportance, 
but  that  was  only  the  dictum  of  a  single  Judge,  and  the  point  had  never  been 
decided  by  the  Court  of  Criminal  Appeal.  He  also  called  the  attention  of  the 
Court  to  Reg.  v.  TinckUr  (1  F.  &  F.  518). 

Brahwell,  6.,  was  of  the  opinion  that  any  man  who  dealt  with  an 
unmarried  person  did  so  at  hit  own  peril;  and  if  she  turned  out  to  be  under 
sixteen,  he  was  liable  under  this  Act. 

In  stating  the  law  of  the  case  to  the  jury,  Bsahwell,  B.,  said:  I  am 
of  opinion  that  if  a  young  woman  leaves  her  father's  house  without  any 
persuasion,  inducement,  or  blandishment  held  out  to  her  by  a  man,  so  that 
she  has  got  fairly  away  from  home,  and  then  goes  to  him,  although  it  may  be 
his  moral  duty  to  return  her  to  her  parents'  custody,  yet  his  not  doing  so  is 
no  infringement  of  this  Act  of  Parliament,  for  the  Act  does  not  say  he  shall 
restore  her,  but  only  that  he  shall  not  take  her  away.  It  is,  however,  equally 
clear  that,  if  the  girl,  acting  under  his  persuasion,  leaves  her  father's  house, 
although  he  is  not  present  at  the  moment,  yet,  if  he  avails  himself  of  that 
leaving  which  took  place  at  his  persuasion,  that  would  be  a  taking  her  out  of 
the  father's  possession,  because  the  persuasion  would  be  the  motive  cause 
of  her  leaving.  Again,  although  she  may  not  leave  at  the  appointed  time, 
and  although  he  may  not  wish  that  she  should  have  left  at  that  particulvc 
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time,  yet  if,  finding  she  has  left,  he  avails  himself  of  that  to  induce  her  to 
continue  away  from  her  father's  custody,  in  my  judgment  he  is  also  guilty, 
if  his  persuasion  operated  on  her  mind  so  as  to  induce  her  to  leave. 

Quilty. 

[Reported  by  Edward  T.  B.  Betley,  Esq.,  BaTrUter-at-Law. 


CENTBAL  CRIMINAL  COUBT. 

Rt.  Hon.  Bdssell  Gurney,  Q.C.,  Recorder,  Aug.  15,  1866. 
REG.  V.  FRANK  ALLEN. 
10  Cox.  CO.  40S. 

Offence  on  the  high  aeaa — Nationality — British  flag  and  owners — Register 

— Log-book. 

Criminal  Law.  A.  Shipping.  A. — To  prove  that  a  ship  is  a  British 
ship,  it  is  not  necessary  to  produce  the  register  or  a  copy  thereof;  it  is  sufficient 
to  show  orally  that  she  belongs  to  British  owners  and  carries  the  British  flag. 
Oral  testimony  as  to  the  position  of  a  ship  at  a  given  time,  is  better  evidence 
than  the  production  of  the  log-book. 

Frank  Allen  was  indicted  for  feloniously  assaulting  George  Withers  on 
the  high  seas,  with  intent  to  do  him  grievous  bodily  harm. 

Besley  prosecuted. 

Lilley  defended. 

George  Withers,  the  first  mate  of  the  WUUam  Penn,  said  that  she  was  a 
new  ship  and  sailed  under  British  colours.  That  her  owners  were  Malhipson 
Brothers,  and  they  were  British  subjects.    He  then  said  that  on  the  22nd  of 

June,  between  nine  and  twelve  in  the  morning,  the  ship  was  off  the  banks  of 
Newfoundland,  and  afterwards  proceeded  to  give  evidence  of  the  offence  with 
which  the  prisoner  was  charged.  No  other  proof  of  the  nationality  of  the 
ship,  or  of  her  position  at  the  time  of  the  commission  of  this  offence,  was 
given. 

Lilley  submitted  that,  in  the  absence  of  the  register,  there  was  not 
sufficient  evidence  of  the  William  Penn  being  a  British  ship.  The  mere  proof 
of  her  carrying  the  British  flag,  and  being  owned  by  a  British  subject,  was 
not  sufficient.  Further,  it  was  not  proved  that  the  ship  was  on  the  hi^ 
seas  within  the  jurisdiction  of  the  Admiralty.  The  proper  mode  of  proving 
that  was  by  the  production  of  the  log-book. 

Besley  contended  l^at  the  facts  of  owner  being  a  British  subject 
and  the  ship  sailing  under  British  colours,  were  sufficient.  He  cited  Reg.  v. 
Bjomsen  (34  L.  J.  M.G.  180). 

The  Bboobder,  after  consulting  Keating,  J.,  considered  that  it  was 

sufficient  to  show  that  the  ship  sailed  under  the  British  flag,  and  that  her 
owners  were  British  subjects.  It  was  more  by  implication  than  by  any  direct 
dictum  that  the  production  of  the  register  or  a  copy  was  held  to  be  neoeesary. 
As  to  her  situation  off  Newfoundland,  oral  evidence  was  better  than  the 
production  of  the  log. 

GuUtjf. 

[Reported  by  Edward  3*.  E.  Besley,  Esq.,  Barrister-af-Law. 
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CENTRAL  GRIUINAL  COURT. 

WiLLEs,  J.,  Sept.  21,  1866. 
BEG.  V.  HORATIO  OBACKNELL  AND  ROBEBT  WALKEB. 
10  Cox.  CO.  408. 

Threat  to  accuse  of  infamous  crime — QuiU  or  innooenoe  of  person 
ifcreaiened— 24  &  25  Vict.  c.  96,  as.  46,  47. 

Crihinal  Law.  C. — On  the  trial  of  an  indictment  for  threatening  to 
accuse  of  an  infamous  crime  in  order  to  extort  money,  the  guilt  or  innocence 
of  the  party  threatened  is  quite  immaterial.  Therefore,  although  the 
prosecutor  may  be  cross-examined  with  a  view  to  shew  that  he  is  really  guilty 
of  the  offence  imputed  to  him,  yet  no  evidence  wHl  he  aUowed  to  he  given, 
even  in  cross-examinaiion,  by  another  witness,  io  prove  that  the  prosecutor 
is  really  guUty. 

Horatio  Cracknel!  and  Robert  Walker  were  indicted  for  feloniously 
threatening  Henry  Cundell  Juler  to  accuse  him  of  an  infamous  crime. 
WooUett  and  Poland  prosecuted. 

Ribton  and  Cook  defended  the  prisoners. 

The  prosecutor  on  cross-examination  said,  I  did  not  say  at  the  police  court 
in  the  presence  of  three  constables,  "  I  admit  the  boy  stayed  at  my  house 
all  night."  The  sergeant  did  not  reply,  "What!  in  your  bed?"  nor  did  I 
answer  "Yes,  in  my  bed."  I  know  Sergeant  Eames;  I  saw  him  at  the 
station.  He  put  questions  to  me  and  Z  answered  them.  They  kept  me 
talking  for  an  hour  or  an  hour  and  a  half  at  the  police  station.  The  sergeant 
said,  "  Has  he  ever  stayed  a  night  at  your  house?"  and  I  said,  "  He  may 
or  he  may  not;  but  not  to  my  knowledge."  It  is  not  at  all  likely  that  he 
said,  "Whatl  in  your  bed?"  and  that  I  answered,  "Yes,  in  my  bed."  I 
swear  I  did  not  say  it. 

Henry  Edward  Juler,  the  son  of  the  prosecutor,  was  then  called  and  in 
cross-examination  was  asked,  "  Did  you  hear  Sergeant  Eaihes  ask  him  (the 
prosecutor)  if  it  were  true  that  the  boy  slept  at  his  house."  To  which  the 
witness  answered,  "  Yes,  I  did  not  bear  my  ^ther  reply  that  he  did." 

WiLLES,  J.,  was  of  opinion  that  this  evidence  could  not  be  given.  It 
was  matter  for  the  cross-examination  of  the  prosecutor  only.  It  was  quite 
Immaterial  to  the  issue  whether  he  was  innocent  or  guilty  of  the  charge  made 
against  him  by  the  prisoners. 

Ouilty. 

[Reported  by  Edward  T.  E.  Besley,  Esq.,  Barrister-at-Law. 


GBNTBAL  CRIMINAL  COURT. 
CoBfMissioNBR  Kerr,  ^pt.  21,  1866. 
REG.  V.  FREDERICK  SCHLETER. 

10  Cox.  C.C.  409. 
Arraignment — Prisoner  standing  mute — Practice. 

Criminal  Law.  D. — A  prisoner,  when  calUd  upon  to  plead  to  an  indiei- 
ment,  stood  mute.   A  jury  was  impanelled  and  sworn  to  try  whether  he  was 
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mute  of  malice  or  by  the  visitation  of  Qod.  A  verdict  of  mute  of  malice  havinq 
been  returned,  the  Court  ordered  a  plea  of  "  Not  guUty  "  to  be  entered  on  the 
record. 

Frederick  Schleter  was  indicted  for  a  burglary  in  the  dwelling-house  of 
Gerard  Koesters,  and  stealing  therein  a  lamp. 

The  prisoner,  being  called  upon  to  plead,  stood  mute.  The  jury  went 
therefore  directed  to  try  whether  he  was  mute  of  malice  or  by  the  visitation 
of  God. 

Joseph  Newman,  police  constable  146  H,  proved  that  the  prisoner  waa 
tried  on  the  2l8t  of  February  last,  at  the  Middlesex  sessions,  and  that  he 
pleaded  then,  and  addressed  the  jury  through  an  interpreter. 

Charles  Albert  said  he  was  in  court  on  the  21st  of  February  last,  at  the 
Middlesex  sessions,  and  translated  for  the  prisoner,  who  spoke  to  him,  and 
made  a  long  address. 

John  Bowland  Gibson,  surgeon  of  Kewgate,  said:  The  prisoner  has  been 
under  my  surveillance  since  the  4th  of  August.  I  have  no  reason  to  believe 
he  is  incapable  of  speaking,  from  either  physical  or  mental  reasons.  He 
perfectly  understands  everything  that  is  said  to  him.  He  has  obeyed  the 
instructions  given  him  by  the  Governor, 

The  jury  found  that  the  prisoner  was  mute  of  malice,  and  not  by  the 
visitation  of  God. 

The  7  (b  8  Geo.  4,  c.  28,  s.  2,  provides  that  if  any  person  being  arraigned 
upon,  or  charged  wi^,  any  indictment  or  information  for  treason,  felony, 
piracy,  or  misdemeanour,  shall  stand  mute  of  malice  or  will  not  answer 
direoUy  to  the  indictment  or  information,  the  Court  may  order  the  proper 
officer  to  enter  a  plea  of  "  Not  guilty  "  on  behalf  of  such  person;  and  tfie 
plea  so  entered  shall  have  the  same  force  and  effect  as  if  such  persm  had 
actually  pleaded  the  same. 

Accordingly  the  Court  ordered  a  plea  of  "  Not  guilty  "  to  be  entered  on 
the  record. 

The  trial  then  proceeded  in  the  usual  manner,  and  the  prisoner  was  found 
euilty.  He  was  further  charged  with  having  been  previously  convicted  of 
felcoiy,  and  he  again  stood  mute.  The  jury  were  again  directed  to  try  if  he 
stood  mute  of  malice,  or  by  the  visitation  of  God. 

Gerard  Koesters,  the  prosecutor,  said :  I  heard  tiie  prisoner  speak  on  the 
night  of  the  robbery.    He  said  to  me,  "  There  he  goes,  tiiere  he  goes." 

Newman,  police  constable,  repeated  his  previous  evidence. 

The  jury  again  foimd  that  the  prisoner  stood  mute  of  malice,  and  a  plea 
of  "  Not  guilty  **  as  to  the  previous  ccniTiction  was  entered. 

Guilty. 

[Reported  by  Edward  T.  E.  Besley,  Esq.,  Barriater-at-Law. 


IN  THE  COMMON  PLEAS. 

Brle,  C.J.,  WiLLES,  Keating,  and  Smith,  JJ.,  Jan.  11,  1866. 

THE  PBNTRBGTJINNY  FUEL  COMPANY  «.  YOUNG,  P.O. 

12  Jut.  N.S.  50. 

Parol  contract  reduced  to  writing — Mistake — Evidence. 

EviDBNOB.  MisTAKB. — A  Company  had  borrowed  from  a  bank  a  sum  of 
money,  to  be  repaid  vnth  interest,  and  deposited  a  lease  as  security.  After* 
wards  a  document  was  drawn  up  by  the  company,  stating  that  the  lease  had 
been  deposited  as  security  for  the  loan,  without  mentioning  the  interest.  The 
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bank  refused  to  give  up  ike  deed  until  the  whole  of  the  interest  as  well  as  the 
loan  had  been  repaid: — Held,  in  an  action  of  detinue  for  the  lease,  that  the 
umtten  document  was  not  conclusive  against  the  bank  as  to  the  terms  of  the 
loan,  and  that  parol  evidence  was  rightly  admitted  to  shew  that  the  lease  had 
been  intended  as  security  for  the  interest  as  well  as  the  principal. 

This  WEB  an  action  of  detinue  for  an  indenture  of  lease,  tried  before 
Erie,  C.J.,  against  the  public  officer  of  a  banking  company;  and  one  of  the 
pleas,  in  substance,  alleged  that  the  deed  had  been  deposited  with  the  bank, 
to  be  held  by  it  until  two  sums  advanced  to  the  plaintiffs,  and  secured  by 
certain  promissory  notes,  should  have  been  repaid  with  interest.  It  appeared 
that  in  the  early  part  of  1861  the  bank  lent  to  the  company  the  sum  of  1,000L, 
with  interest.  The  deed  was  then  deposited.  In  the  month  of  July  a  second 
sum  of  l.OOOi.,  with  interest,  was  lent.  There  was  then  no  written  memor- 
andum of  the  terms  on  which  the  lease  had  been  deposited ;  but  subsequently 
it  was  agreed  between  those  who  were  acting  respectively  for  the  plaintiffs 
and  the  bank,  that  the  terms  on  which  the  lease  was  deposited  should  be  put 
in  writing.  Accordingly,  a  document  was  drawn  up  by  the  plaintiffs,  stating 
that  the  lease  had  been  deposited  as  a  security  for  the  loan;  but  no  mention 
was  made  of  the  interest.  The  affairs  of  the  plaintiffs'  company  were  wound 
up,  and  it  was  found  that  a  balance  of  about  5QI.  was  due  to  the  bank,  a 
portion  of  which  was  owing  in  respect  of  interest  on  the  above  two  sums  of 
1,000?.  each.  The  defendants  claimed  to  retain  the  lease  until  the  whole  of 
the  interest,  as  well  as  the  sum  of  2,0001.,  had  been  paid.  It  was  contended, 
on  the  part  of  the  plaintiffs,  that  the  written  memorandum  was  conclusive 
evidence  of  the  terms  on  which  the  lease  had  been  deposited,  and  that  parol 
evidence  could  not  be  admitted  to  shew  that  it  had  been  intended  to  secure 
the  interest  as  well  as  the  principal.  His  Lordship  ruled  that  parol  evidence 
was  admissible  to  explain  the  terms  on  which  the  lease  had  been  placed  under 
the  control  of  the  bank ;  and  it  then  appearing  that  the  deed  had  been  put  in 
the  power  of  the  defendant's  company  to  secure  the  repayment  of  the  interest-, 
as  well  as  the  sum  of  2,000/.,  the  jury  found  for  the  defendant. 

Oray,  Q.C.,  now  moved  for  a  rule  calling  on  the  defendant  to  shew  cause 
why  a  new  trial  should  not  be  had,  on  the  ground  that  the  learned  judge  had 
misdu^cted  the  jury.  He  argued  that  the  question  was,  whether,  after  the 
sum  secured  by  notes  had  been  paid,  the  bank  had  a  right  to  retain  the  deed. 
The  written  memorandum  could  not  be  varied  by  parol  evidence,  and  the 
judge  was  wrong  in  ruling  that,  as  it  had  been  drawn  up  after  the  deposit  of 
the  deed,  parol  testimony  could  be  admitted  with  the  view  of  shewing  that 
the  original  contract  had  been  different.  [Erie,  J.C. — It  is  clear  that  this 
evidence  was  properly  laid  before  the  jury.  Keating,  J. — Would  it  not  have 
been  extraordinary  if  the  bank  had  not  taken  security  for  the  interest?]  The 
memorandum  professes  to  be  the  contact  imder  whi^  the  deposit  was  made. 
[Keating,  J. — ^How  could  it  be  the  contract  unless  it  was  accepted  by  the 
persons  to  whom  it  was  sent  ?  Whether  it  was  accepted  or  not  was  a  question 
for  the  jury.]  That  question  was  not  left  to  the  jiury.  If  there  was  a  mistake, 
the  only  remedy  of  the  bank  was  equitable.  When  a  contract  has  been  once 
reduced  to  writing  it  cannot  be  varied  by  parol.  This  doctrine  is  commented 
on  in  the  judgment  of  Channell,  B.,  in  Rogers  v.  Hadley  (2  H.  A  C.  227). 
[Keating,  J. — There  must  be  parol  evidence  to  shew  whether  there  was  a 
contract  at  all.]  It  does  not  matter  how  long  it  is  after  the  contract  is  made 
that  it  is  reduced  to  writing;  it  is  equally  binding.  Here  the  question  put  to 
the  jury  was,  whetiier  there  was  a  verbal  agreement  that  the  deposit  of  the 
lease  should  be  a  security  for  not  only  the  principal,  but  also  the  interest. 
If  there  was  a  mistake,  a  court  of  equity  would  reform  the  contract. 
[Willes,  J. — Will  equity  give  relief  when  a  contract  has  been  performed,  and 
nothing  remains  but  to  enforce  a  right  under  it?] 

Willes,  J. — ^There  ought  to  be  no  rule.    The  bank  had  taken  the  lease 
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into  its  posBession  as  security  for  the  first  sum  of  1,0001.  It  was  only  by  way 
of  further  assurance  that  the  customer  was  to  give  the  memorandum.  If  no 
document  had  been  given,  it  would  have  been  held  as  a  security  for  the  loan 
and  interest.  How  were  matters  aflfected  by  the  document  actually  sent? 
There  was,  in  truth,  a  failure  to  send  the  agreement,  which  ought  to  have 
been  sent ;  a  memorandum  accurately  stating  the  terms  ought  to  have  been 
forwarded.  A  court  of  law  has  not  machinery  to  reform  a  contract,  as  is 
done  in  equity;  but  under  the  Common  Law  Procedure  Act,  1854,  the  real 
transaction  may  be  set  up.  But  here  it  may  be  shewn  that  the  document 
was  drawn  up  under  a  mistake. 

Keating,  J. — I  am  of  the  same  opinion.  The  contract  was  originally  by 
parol,  and  the  document  subsequently  drawn  up  was  not  conclusive.  To 
have  held  otherwise  would  have  been  a  misdirection. 

Smith,  J. — ^The  document  was  merely  a  letter  sent  from  one  party  to 
the  other;  it  was  necessary  to  see  whether  the  letter  had  been  assented  to. 
There  could  have  been  no  other  direction  than  that  actually  g^ven.* 


Practice — Appeal — Right  to  begin. 

Practicb.  N. — If  one  of  several  defendants  appeals  from  the  whole  decree, 
the  plaintiff  has  a  right  to  begin. 

In  this  case  one  of  several  defendants  appealed  from  the  whole  decree, 
so  far  as  affected  such  defendant,  though  not  from  the  entire  decree.  The 
question  was  raised,  whether  the  plaintiff  or  the  appellant  had  a  right  to  begin. 

Hobhouse,  Q.C.,  and  Kay,  for  the  plaintiff. 

Cole,  Q.C.,  and  Ince,  for  the  appellant. 

Sir  J.  L.  Knight  Bruce,  L.J. — I  am  under  the  impression  that  tiiis 
point  has  been  abeady  decided ;  where  one  only  of  several  defendants  appeals 
against  the  whole  decree,  so  far  as  he  is  affected,  the  plaintiff  has  the  right  to 
begin. 

Sir  G.  J.  Turner,  L.J.,  concurred. 


(1)  Gray,  Q.C.,  also  moved  on  the  gronnd  (hat  the  vetdiot  was  againat  evidenoe;  bat  ft* 
rule  was  rsfoaed  on  that  gnmnd  alio. 


Rule  refused. 


Lords  Justices,  Jan.  18,  1866. 


CHADWICK  V.  TURNER. 


12  Jur.  N.S.  163. 
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CocKBUBN,  C.J.,  Blackburn,  and  Melloe,  JJ.,  Jan.  13,  1866. 
SHEFFIELD  GAS  COMPANY  v.  THE  OVERSEERS  OF  SHEFFIELD. 

12  Jur.  N.S.  162. 

Quarter  aesaiona — Poor  rate  appeal — Arbitration — 12  Jt  13  Vici.  c.  45 — 
Coats  of  arbitration — Remedy  for,  if  not  taxed  by  clerk  of  aeaaiona — Mandamus. 

Rates  and  Rating.  C. — Upon  a  poor  rate  appeal  to  quarter  aesaiona,  there 
waa  a  reference  to  arbitration  under  the  12  &  13  Vict.  c.  45,  and  the  reapon- 
dents  aucceeded.  The  quarter  aeaaiona  made  an  order  for  "  auch  coata  aa  they 
might  be  entitled  to,"  and  they  claimed  the  coat  of  the  arbitration.  The  clerk, 
however,  deeming  ihoae  coats  not  within  the  atatuie,  declined  to  tax  them: — 
Held,  ihat  mandamus  could  not  go  to  the  aeaaiona  to  hear  and  determine  the 
application  for  those  coats,  aa  it  could  not  be  put  as  a  caee  in  which  they  Had 
declined  jurisdiction,  nor  aa  a  caae  in  which  they  were  clearly  wrong. 

Qufere,  whether  the  respondenta  are  entitled  to  coata  of  arbitration  i 

In  this  case  the  gas  company  had  appealed  against  a  poor  rate,  and  there 
had  been  a  reference  to  arbitration,  under  the  12  &  IS  Vict.  45,  ss.  12,  13.* 

The  order  of  reference  made  the  costs  of  the  award  abide  the  evMit,  but 
did  not  mention  the  costs  of  the  arbitration. 

After  several  hearings,  the  appellants  abandoned  the  appeal,  and  the 
respondents  had  judgment  that  the  rate  be  confirmed.  The  respondents 
applied  for  costs  of  the  arbitration,  and  the  Court  ordered  that  they  should 
have  "  such  costs  as  they  might  be  entitled  to."  The  clerk  declined  to  tax 
the  respondents'  costs  of  the  arbitration,  they  not  being  mentioned  in  the 
order  of  reference. 

Waddy,  for  the  respondents,  now  moved  for  a  rule  for  a  mandamus  to 
the  sessions  to  enter  continuances,  and  hear  and  determine  the  application 
for  costs  of  the  arbitration.  He  contended  that  they  had  not  yet  determined 
that  matter,  and  that  they  had  in  effect  declined  to  do  so.  Unless  this  rule 
was  granted,  the  respondents,  he  urged,  would  have  no  remedy  for  costs,  to 
which  they  were  clearly  by  law  entitled;  for  they  had  judgment,  and  the  coste 
were  incident  to  the  judgment  as  usual,  and  the  sessions  had  declined  to  order 
those  costs.  [He  cited  Reg.  v.  The  Justices  of  Merionethshire  (6  Q.B.  163), 
where  it  was  held  that  the  sessions  were  bound  to  allow  an  appeal  to  be 
entered  against  an  order  of  removal  {though  it  had  been  superseded)  for  the 
purpose  of  getting  the  proper  amount  of  costs  allowed.  He  also  cited  Reg.  v. 
Tvnatall  (3  Q.B.  257),  to  shew  that  where  notice  has  been  given  of  the 

(1)  Sect.  13.  "  That  at  any  time  after  notice  given  of  appeal  to  any  court  of  qoarter 
sessions  against  any  order  or  rate,  or  other  matter,  it  shall  be  lawful  for  the  parties,  by  order 
of  a  Judge  of  the  Conrt  of  Queen's  Bench,  to  submit  the  matters  of  such  appeal  to  the  award 
of  any  person,  and  to  agree  that  the  submission  shall  be  made  a  mie  of  the  Court  of  Queen's 
Bench ;  and,  therefore,  such  and  the  like  proceedings  in  all  respects  shall  and  may  be  talcea 
with  reference  to  such  sabtnission,  and  to  enforcing  accords  thereupon,  and  setting  aside  the 
same  as  are  authorized  by  the  8  &  9  Will.  3.  c.  16,  with  regard  to  the  cases  therein  provided 
for ;  and  eveiy  award  duly  made  under  this  act  shall  be  as  binding  and  effectual  to  all  intent* 
as  if  the  same  had  been  a  regular  judgment  of  the  court  of  quarter  sessioDs,  and  ^all,  on  the 
application  of  either  party,  be  inrolled  among  the  records  of  quarter  sessions." 

Sect.  13,  "That  it  shall  he  lawful  for  any  court  of  quarter  sessions,  before  which  any 
appeal  shall  be  brought,  to  order,  with  consent  of  the  parties,  that  the  matters  be  referred  to 
arbitration  on  such  terms  as  the  court  shall  think  reasonable  and  proper,  and  such  order  may 
be  made  a  rule  of  the  Court  of  Queen's  Bench,  on  the  application  of  either  partjr.  and  the  award 
may  be  entered  as  the  judgment  of  the  quarter  sessuniB,  and  shall  be  as  binding  and  effectual 
to  all  intents  as  if  ^iven  by  the  conrt :  provided  that  the  Court  of  Queen's  Bench  may,  if  it 
think  fit,  OD  ai^ioation  within  the  terra  next  after  the  award,  either  refer  the  caee  badi  to  the 
arbitrator,  or  wholly  set  it  aside,  and  in  the  latter  case  may  order  the  court  to  enter  continuanoea, 
and  bear  the  appwl." 
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abandonment  of  an  appeal  or  order,  but  oosts  have  not  been  paid,  the  appel- 
lants or  respondents,  as  the  case  may  be,  have  a  right  to  enter  the  appeal  at 
the  sessions  in  order  to  compel  the  opposite  party  to  pay  the  costs.  He  also 
cited  Reg.  v.  The  Justices  of  Denbighshire  (8  Jur.  537)  to  shew  that  the 
sessions  ought  to  exercise  a  judgment  as  to  the  amount  of  costs  to  be  awarded. 
And  he  cited  Reg,  v.  The  Justices  of  Glamorganshire  (19  L.  J.,  M.C., 
172),  to  shew  that  the  sessioiu  are  bound  to  consider  the  question  of  costs, 
and  to  award  a  fair  and  reasonable  sum  for  the  costs  incurred.]  The  only 
course  is  to  order  them  to  enter  continuances  and  hear  the  application. 
[Mellor,  J. — Continuances  of  what?  They  have  already  heard  and  deter- 
mined the  appeal.  ]  They  have  not  heard  and  determined  the  application  for 
the  costs.  They  have,  indeed,  heard  it,  but  not  determined  it.  [Cockbum,  C.J. 
— It  is  incident  to  the  hearing  of  the  appeal,  and  it  is  heard  and  determined. 
They  have  not  yet  declined  jurisdiction.  ]  It  is  submitted  that,  in  effect,  they 
have.  [Blackburn,  J. — You  want  a  mandamus  to  the  sessions  to  direct  the 
clerk  to  review  bis  taxation  of  costB,  which  they  cannot  do  unless  they  hear  the 
appeal ;  but  it  has  been  already  heard  and  determined.  ]  Not  as  to  the  costs.  It 
is  only  as  to  the  costs  that  they  are  now  to  be  directed  to  hear  and  determine. 
[Blackburn,  J. — ^They  have  determined;  but  you  say  the  clerk  has  not  duly 
considered  their  determination.  It  is  by  no  means  clear  that  he  was  wrong 
in  his  view.  And  even  if  he  was,  can  a  mandamus  lie  to  the  Court  to  correct 
it?]  In  taxing  these  costs  he  taxed  as  their  officer;  it  ws^s  their  act,  therefore, 
and  they  have  acted  contrary  to  law.  [Blackburn,  J. — That  is  by  no  means 
clear,'  and  even  if  it  were,  can  there  be  a  mandamus  to  them  to  rehear  and 
redetermine  a  matter  they  have  already  heard  and  already  determined;  and, 
moreover,  to  determine  it  in  a  particular  way?]  If  they  were  bound  to 
determine  that  the  respondents  were  entitled  to  these  costs,  it  is  submitted 
that  a  mandamus  may  well  issue  to  command  them  to  do  so.  [Blackburn,  J. 
— You  are  asking  for  a  mandamus  to  compel  them  to  decide  in  a  particular 
way,  which  is  never  granted.]  What  other  remedy  have  the  respondents  for 
their  costs?  [Blackburn,  J. — It  is  by  no  means  clear  that  they  are  entitled 
to  them;  but  even  if  they  were,  this,  certainly,  is  not  the  proper  remedy.  If 
the  clerk  has  not  carried  out  the  decree  of  the  sessions,  apply  to  this  Court.  If 
he  has,  and  they  are  wrong,  mandamus  to  compel  them  to  deternune  otherwise 
than  as  they  have  done,  is  not  the  proper  remedy,  supposing  that  there  is 
any.] 

The  Court,  for  the  reasons  above  given,  refused  the  application. 

[Reported  by  W.  F.  FinUuon,  Esq. 


IN  THE  QUEEN 'B  BENCH . 

CocKBDRN,  C.J.,  Blaokbuen,  Mellor,  and  Lush,  JJ.,  Jan.  27,  1866. 
EVANS  t).  THE  HEABT  OF  OAK  BENEFIT  SOCIETY. 
12  Jut.  N.S.  168. 

Mandamus  to  reinstate  a  person  in  an  office — What  is  an  office  for  which 

it  will  lie — Benefit  society. 

Mandamus. — As  a  mandamus  to  reinstate  a  person  in  an  office  only  lies 
where  the  office,  and  its  tenure,  are  of  a  permanent  nature; — Held,  that  H 

(2)  Where  the  matter  of  an  appeal  at  quarter  seseiona  is  referred  to  an  arbitrator  imder  the 
12  i,  IS  Vict.  c.  45,  s.  13,  and  the  order  of  reference  is  Bilent  aa  to  the  coets  of  the  arbitratioo, 
the  subseqasDt  aeBstons,  at  which  the  award  is  entered  aa  the  jndgmeDt  of  the  Conrt,  hsa  no 
power  to  order  either  party  to  pay  the  oosia  of  the  reference.  {Beg.  v.  The  Justieet  of  ike  Wtit 
Riding,  and  The  Sheffleld  Umted  Gat  Compong  v.  The  Overseen  of  Sheffield,  M  L.  J.  M.C., 
143). 
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vxu  not  an  available  remedy  for  the  secretary  of  a  benefit  society,  who  had 
been  dismissed,  hy  a  resolution  of  a  meeting  of  the  society. 

Bule  calling  upon  the  members  and  trustees  of  the  Heart  of  Oak  Benefit 
Society  to  shew  cause  why  a  writ  of  mandamus  should  not  issue,  directed  to 
them,  commanding  them  to  reinstate  the  applicant,  one  Evans,  in  the  office  of 
secretary  of  the  said  society.  It  appeared,  upon  the  affidavits,  that  the  society 
was  established  under  the  18  &  19  Vict.  c.  63,  imder  which  they  were 
empowered  to  appoint  a  committee,  a  treasurer,  and  other  officers.  One  of 
the  rules  (31)  provided,  "  that  one  Hadlow,  the  founder  of  the  society,  be 
appointed  secretary  thereof,  and  shall  not  be  removed  from  his  office  while 
he  continues  to  deserve  the  favour  of  the  society,  nor  without  the  consent 
and  approbation  of  the  majority  of  the  society,  specially  convened  at  a  general 
meeting."  And  it  was  further  provided  by  the  rules,  that  when  a  vacancy 
should  take  place,  on  account  of  death,  removal,  or  resignation  of  any  officer 
of  the  society,  it  should  be  filled  up  by  a  general  election  at  a  meeting  of  the 
whole  of  the  members.  It  was  also  provided  that  the  society  should  be 
governed  by  a  general  committee,  and  that  for  the  purpose  of  transacting  any 
business  affecting  the  whole  of  the  society,  there  should  be  a  general  meeting; 
and  further,  that  should  any  extraordinary  circumstances  arise,  in  which  the 
committee  should  think  it  beneficial  to  have  the  opinion  of  the  whole  of  the 
society  thereon,  then,  on  the  receipt  of  a  requisition,  Ac,  the  secretary  may 
convene  a  special  meeting  of  all  the  members  resident  within  ten  miles,  &c. 
The  applicant,  Evans,  had  been,  upon  Hadlow  vacating  the  office  of  secretary, 
duly  appointed  secretary  in  his  place.  But  in  consequence  of  disputes  which 
had  arisen,  the  committee  (he  declining  to  do  so)  had  issued  notices  to  all  the 
members,  summoning  a  special  generiu  meeting  of  the  whole  of  the  society; 
at  which  meeting  certain  charges  were  made  against  the  applicant,  who, 
though  not  personally  present,  was  represented  by  his  son ;  and  by  a  resolution 
agreed  to  at  that  meeting  he  was  dismissed.  Upon  these  facts  he  had  then 
obtained  this  rule. 

Quain  shewed  cause,  contending  that  the  office  was  not  one  for  which 
mandamus  would  lie.  Rex  v.  The  Churchwardens  of  Croydon  (5  T.  R.  714); 
Rex  V.  St.  Nicholas,  Rochester  (4  Mau.  &  S.  326) ;  Rex  v.  Baker  (3  Burr.  1268) ; 
Doe  d.  Nicholl  v.  M'Kay  (10  B.  &  Cr.  721);  Doe  d.  Jones  v.  Jones  (10  B.  &  Cr. 
718)  ;  Wilkins  v.  MaUn  (2  Cr.  &  J.  680) ;  Hall  v.  Reg.  (8  Moo.  P.  C.  138) ;  Tapping 
on  Mandamus,  174.  It  must  be  a  freehold  office,  or  one  of  a  permanent  nature, 
of  which  the  applicant  has  a  permanent  teniure.  Here  neither  element  exists. 
The  office,  or  rather  employment,  is  temporary,  depending  on  the  will  of  a 
fluctuating  body;  and  the  tenure  of  it  is  equally  so.  [Metier,  J. — The  society 
may  agree  to  abolish  the  office.]    Just  so.    [He  was  stopped.] 

Oiffard,  contra,  in  support  of  the  rule. — The  office  is  necessary  to  the 
society,  and  is  virtually  held  on  good  behaviour;  and  if  so,  it  is  sufficiently 
permanent,  and  so  is  the  applicant's  tenure  of  it.  It  is  like  the  office  of 
discienting  preacher,  who  has  an  endowment  annexed  to  the  office.  [Mellor,  J. 
— No;  if  it  is  held  at  the  will  of  ihe  trustees,  and  is  not  for  life,  it  is  not  so. 
There  is  the  distinction  laid  down  in  all  the  cases.  Blackburn,  J. — This  was 
a  precarious  office,  and  the  applicant's  tenure  of  it  was  precarious.  Cockbum, 
C.J' — What  is  to  prevent  the  society  from  dissolving  themselves,  and  re-estab- 
lishing themselves  without  a  secretory?] 

The  Court  were  clear  that  the  office  was  not  one  for  which  mandamus 
would  lie ;  and,  accordingly — 


Bule  discharged. 


[Reported  by  W.  F.  Ftnlason,  Esq. 
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GALLOWAY  V.  THB  CORPORATION  OP  LONDON. 


IN  THE  QU£EN'S  BENCH. 

GocKBURN,  C.J.,  Blackburn,  Mellor,  and  Lush,  JJ.,  Jan.  37,  1866. 
GALLOWAY  v.  THE  COBPOEATION  OF  LONDON. 
12  Jur.  N.S.  182. 

Mandamua  —  Certiorari  —  Precept  to  aaseae  oompensaiion  —  Order  by 
Recorder  or  sheriff  to  postpone  execution  of  it — Validity  of — Remedy  in  suck 
cases — Quashing  order  for  postponement. 

Compulsory  Purchabb. — A  precept  having,  at  the  instance  of  the  corpora 
Hon  of  London,  iesued  under  an  Improvement  Act,  to  the  Recorder,  as  judge 
of  the  Mayor's  Court,  to  issue  his  warrant  to  summon  a  jury  for  three  days 
certain,  to  assess  compensation  for  some  land  required  by  the  corporation,  but 
which  the  owner  disputed  their  right  to  take,  the  Recorder,  after  a  postpone- 
ment by  consent  until  after  the  day  named,  made  an  order,  at  the  instance 
of  the  oivner  of  the  land,  further  postponing  the  execution  of  the  precept  until 
a  more  distant  day:  prior  to  which,  the  corporation  applied  to  this  Court, 
either  for  a  mandamus  to  the  Recorder  to  execute  the  precept,  or  for  a 
certiorari  to  bring  up  his  order  for  postponement,  for  the  purpose  of  its  being 
quashed: — Held,  First,  that  as  the  day  named  in  the  precept  had  passed,  a 
certiorari  was  the  proper  remedy;  and,  Secondly,  that  the  order  for  postpone- 
ment was  bad,  as  the  Recorder's  duty  was  to  execute  the  precept,  and  he  had  no 
power  to  put  off  its  execution. 

Quisre,  whether,  when  the  order  was  quashed,  a  new  precept  could  be 
issued,  or  whether  the  first  should  he  proceeded  on? 

In  this  case  the  corporation,  under  an  improvement  Act  (10  &  11  Vict, 
c.  cclxxx),  and  the  other  acts  connected  therewith,  had  given  notice  to  one 
Galloway,  that  they  should  require  certain  premises  of  his  for  the  purpose  of 
the  improvements,  and  a  precept  had  issued  to  the  Beocffder,  aa  judge  of 
the  Mayor's  Court,  directing  htm  to  issue  his  warrant  to  summon  a  jury,  ht 
a  day  named  (27th  May,  1865),  to  assess  compensation.  The  owner  of  the 
land,  however.  Galloway,  disputed  their  right  to  the  land,  and  had  taken 
proceedings  in  Chancery  to  prevent  them  from  taking  it.  The  Lords  Justices 
had  declined  to  grant  an  injunction  to  restrain  the  proceedings  for  assessment 
of  compensation,  but  an  appeal  was  pending  in  the  House  of  Lords.  The 
execution  of  the  precept  was  postponed  by  consent  until  a  day  in  July,  and 
then  the  Recorder,  upon  the  application  of  Galloway,  made  an  order  to  post- 
pone the  execution  until  a  day  in  March  next  (1866),  when  it  was  supposed 
that  the  appeal  would  have  been  heard  and  decided. 

Hawkins,  on  the  part  of  the  corporation,  had,  this  term,  applied  for  and 
obtained  a  rule  calling  upon  Galloway  to  shew  cause  why  a  mandamus  did 
not  issue  to  the  Recorder,  directing  him  to  execute  the  precept;  but  the  Court 
thought,  that  as  the  day  named  in  it  had  already  passed,  there  would  be  a 
difficulty  in  issuing  a  mandamus  to  execute  it.  and  that  the  better  course 
would  be,  to  take  a  rule  for  a  certiorari  to  quash  the  order  for  postponement; 
and  the  rule  was  accordingly  taken  in  that  form. 

Cleasby  and  Qarih,  for  Galloway,  now  shewed  cause. — They  ui^ed  that 
it  would  be  obviously  absurd  and  inconvenient  to  assess  compensation  for  the 
land  before  the  right  of  the  corporation  to  take  it  was  established,  and,  mtve* 
over,  it  would  be  laid  upon  the  owner,  because,  in  the  event  of  the  right  to 
take  it  being  negatived,  the  expense  of  an  abortive  proceeding  would  fall  upm 
him.  [They  cited  Heg.  v.  The  Manchester  Railvmy  Company  (8  Ad.  &  EL 
438),  but  which  the  Court  thought  not  at  all  applicable.]  They  uriged 
that  it  was  a  mere  question  of  judicial  discretion.  [Blackburn,  J. — No; 
it  is  a  question  of  judicial  power  or  jurisdiction.    The  Recorder  has  in 
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effect  granted  an  interim  injunction.  The  very  thing  the  Lords  Justicea 
declined  to  do.  ]  There  must  be  some  discretionary  power  of  postponement. 
[Lush,  J. — The  Recorder  has  no  greater  power  in  that  respect  than  the  sheriff. 
Could  the  undersheriff  postpone  the  execution  of  the  warrant  upon  such  a 
ground?]  There  is  a  power  of  adjournment.  [CockbuTn,  C.J. — After  the 
execution  of  the  warrant  has  once  commenced,  of  course  there  is  a  power  for 
the  adjournment  of  the  inquisition  from  day  to  day.  But  this  was  quite 
different.  It  was  a  postponement  of  the  execution  of  the  commission 
altogether  to  a  distant  day.]  The  rule  for  a  certiorari  would  be  nugatory; 
the  only  remedy,  if  any,  is  a  mandamus.  [Lu»k,  J. — While  the  order  for 
postponement  is  in  force,  it  prevents  the  corporation  from  raising  the  question 
whether  the  precept  is  still  in  force ;  or  whether  a  new  one  should  be  obtained.  ] 
Either  it  is  so  or  it  is  not ;  if  it  is,  this  rule  is  nugatory ;  if  it  is  not  so,  then 
certiorari  or  mandamus  would  be  equally  nugatory.  [Blackburn,  J. — If  the 
precept  has  spent  its  force,  the  order  for  postponement,  at  all  events,  is 
nugatory,  and  its  being  quashed  can  do  no  harm.  But  do  you  admit  that  the 
precept  is  spent ;  and  that  a  new  one  might  issue  ?  If  so,  th&t  would  probably 
answer  the  purpose  of  the  corporation.)  [Hawkins  stated  that  it  would;  and 
then  the  rule  might  drop.]  No  admission  can  be  made;  as  it  is  avowed  that 
the  object  is  to  prevent,  if  possible,  the  execution  of  an  inquisition  for  assess- 
ment of  compensation  until  the  litigation  as  to  the  right  to  take  the  land  is 
terminated  one  way  or  the  other.  \Blackbum,  J. — Then,  if  you  will  not 
admit  that  the  precept  has  spent  its  force,  and  treat  it  as  still  in  force,  you 
cannot  object  to  the  order  for  postponement  being  quashed,  if  we  think  it 
was  made  without  jurisdiction.  Cockbum,  C.J. — ^The  effect  of  the  order  for 
postponement  is  to  bring  the  whole  matter  up;  whereas,  if  the  order  is  got 
rid  of,  there  may  be  an  application  for  a  mandamus  to  execute  the  precept, 
upon  which  it  may  be  discussed  and  determined,  whether  the  precept  is  id 
force  or  not ;  and  if  not,  then  a  new  one  may  be  had.  ] 

Hawking  (with  him  the  Hon.  A.  Thesiger)  was  not  called  upon. 

The  Court,  for  the  reasons  already  given,  said  they  were  all  clearly  of 
opinion  that  the  Becorder  had  no  power  to  make  such  an  order,  and,  therefore, 
they  made  absolute  the  rule  for  a  certiorari  to  bring  up  the  order. 

Thesiger,  on  a  subsequent  day  {Jan.  31),  moved- for  a  rule  that  when  the 
order  was  brought  up  it  should  be  quashed;  otherwise,  he  said,  the  rule  for 
a  certiorari  would  be  nugatory;  for  it  would  not  be  argued  until  next  term 
(April  15),  and  the  order  for  postponement  expires  in  March.  It  would  be 
idle  to  be  discussing  in  April  whether  an  order  for  postponing  the  execution 
of  the  precept  until  the  previous  March  was  valid  or  not.  Notice  had  been 
given  to  the  other  side  of  the  present  application. 

Cleasby,  for  Mr.  Galloway,  appeared,  but  declined  to  consent. 

CoGKBURN,  C.J.,  therefore,  said,  that  without  consent,  certainly,  it  could 
not  be  done.  There  was  no  authority  or  precedent  for  it;  and  he  found,  upon 
consulting  the  Master  of  the  Crown  office,  that  the  practice  was  against  it. 
For  the  practice  was,  first  to  bring  an  order  up,  and  then  to  quash  it  when 
it  was  before  the  Court;  whereas  this,  in  effect,  would  be  questioning  it  before 
it  was  brought  up. 

Bute  refused. 
[Reported  by  W.  P.  Finlaeon,  Esq, 
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IN  THE  queen's  BENCH. 

Jan.  80,  1866. 

BEG.  t).  THE  LONDON,  CHATHAM  AND  DOVER  RAILWAY. 

COMPANY. 

12  Jut.  N.S.  280. 

Practice — Costs — Taxation- — Review  of. 

Costs.  H. — 'Where,  through  some  mistaken  miBconstruction,  the  Master 
has  not  exercised  his  discretion  in  the  allowance  of  items  under  any  head  of 
coats,  erroneously  conceiving  that  he  was  not  entitled  to  do  so,  the  Court  wiU 
direct  him  to  review  his  taxation,  in  order  to  exercise  his  discretion.  So,  if  he 
errs  in  principle,  or  departs  from  a  positive  rule;  and  there  is  no  difference  in 
principle  between  taxation  in  criminal  and  in  civil  cases. 

Rule  to  review  the  taxation.  There  bad  been  several  indictments  against 
the  company  for  alleged  nuisancses  in  the  construction  of  the  bridges  ova 
certain  highways,  and  they  were  all  referred  to  arbila^tion  by  order  of  Nisi 
Frius  by  consent.  After  several  hearings  before  tiie  arbitrator,  and  afta 
considerable  expense  had  been  incurred  in  the  preparation  of  plans,  the 
evidence  of  witnesses,  instructions  to  counsel,  &c.,  the  parties  came  to  an 
agreement,  by  which  certain  means  were  to  be  used  to  obviate  the  alleged 
nuisances,  and  the  company,  the  defendants,  consented  to  a  judge's  order, 
that  the  Master  of  the  Crown  Office  do  tax  to  the  prosecutors  the  costs  upon 
the  indictments,  including  all  sums  paid  to  counsel,  engineers,  dtc.  Upon 
that  a  question  had  arisen  before  the  Master,  as  to  whether  he  could  tax  the 
items  under  those  heads,  and  he  conceived  that  he  could  not  do  so ;  considering 
that  tiie  terms  of  the  order,  especially  the  word  "  including,"  implied  that 
he  was  bound  to  allow  all  the  costs  under  these  heads  without  taxation  or 
reduction  of  the  amount.  And  further,  he  made  a  more  liberal  allowance, 
especially  for  plans,  than  would  have  been  made  in  a  civil  case;  conceiving 
that,  this  being  a  public  prosecution,  stood  rather  on  a  different  footing.  Tpon 
this  a  rule  was  moved  for  to  remit  the  matter  to  him,  that  he  might  review 
his  taxation.  A  large  sum  had  been  allowed  for  plans,  Ac,  instructions  to 
counsel,  &o. 

Robinson,  Serjeant,  and  J.  A.  Russell  shewed  cause. 
Watkin  Williams  was  heard  in  support  of  the  rule. 

CocKBURN,  C.J. — An  erroneous  construction  has  been  put  by  the  Master 
upon  the  judge's  order,  which  authorised  the  taxation  of  costs  to  the  prose- 
cutors, and  the  taxation  must  be  reviewed.  And  he  has  also  erred  in  principle. 
There  is  no  difference  in  principle  between  taxation  in  civil  and  in  criminal 
cases.  There  is  a  rule  in  civil  cases  that  only  a  certain  sum  can  ordinarily  be 
allowed  for  plans,  &c.,  and  there  can  be  no  reason  for  a  distinction  in  respect 
to  taxation  between  civil  and  criminal  cas^s.  It  is  very  probable  that  in  a 
case  of  this  kind,  where  several  bridges  were  the  subjects  of  indictment,  and 
the  question  would  necessarily  be  one  of  architectural  construction,  it  was 
necessary  that  there  should  be  plans.  And  very  likely  that  the  amount 
allowed  is  not  more  than  their  real  cost.  At  the  same  time  there  is  a  rule 
that  fixes  a  certain  sum  as  a  maximum,  which  is  not — at  all  events  ordinarily 
— to  be  exceeded;  and  though  it  is  fit  to  be  considered  that  there  may  be 
cases  in  which  that  sum  may  be  too  small,  and  it  is  essential  that  plans  should 
be  prepared ;  yet  it  appears  here  that  neither  on  this  nor  any  otiier  of  tiie 
heads  of  costs  mentioned  in  the  order  has  the  Master  exercised  his  judgment 
as  he  would  have  done  in  a  civil  case.  As  regards  the  plans,  there  appears 
to  be  a  positive  rule,  and  as  to  the  other  matters  it  appears  that  he  has  not 
exercised  his  discretion  as  he  would  have  done  m  a  civil  case. 

Rule  absolute. 
[Reported  by  W,  F.  Finlaaon,  Esq- 
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IN  THE  queen's  BENCH. 

CocKBURN,  C.J.,  Blackburn,  Mellor,  and  Shee,  JJ.,  Nov.  8,  1665. 

THE  OVERSEERS  OF  ST.  DIONIS,  BACKCHURCH,  Appellants,  THE 
INHABITANTS  OF  ST.  LEONARDS,  SHOREDITCH.  Bespondents. 

12  Jur.  N.S.  292. 

Pauper,  iTremovabiUty  of — Break  of  residence — 9  <6  10  Vict.  c.  66.  a.  1. 

Poor  Law. — To  conslitute  a  residence,  within  the  meaning  of  the  statute 
9  (f  10  Vict.  c.  66.  s.  1,  as  amended  by  the  24  d  25  Vict.  c.  55.  «.  1,  it  is  not 
rteceasary  thai  the  residence  should  he  in  a  house  or  ordinary  place  of  abode. 

A  woman,  after  sixteen  years'  residence  in  the  respondent  parish,  was 
compelled  by  poverty  to  sell  her  furniture,  and  give  up  her  lodgings.  Being 
destitute,  she  wandered  about  the  parish  in  the  daytime,  and  slept  for  twenty- 
one  nights  in  a  refuge  for  the  homeless  poor  situate  in  an  adjoining  parish, 
returning  to  the  respondent  pariah  by  day: — Held^  no  break  of  residence. 

On  an  appeal  to  the  Middlesex  Quarter  Sessions  against  an  order  for  the 
removal  of  Sarah  Brand,  widow,  from  the  parish  of  St.  Leonard,  Shoreditch, 
to  the  parish  of  St.  Dionis,  Baokohurch,  the  sessions  quashed  the  order,  subject 
to  a  case,  of  which  the  substance  is  hereafter  set  forth,  the  ground  of  appeal 
being  that  the  pauper  had  resided  in  the  respondent  parish  for  three  years  next 
before  the  application  for  the  order  for  removal,  which  was  dated  the  25th 
February,  1864,  and  it  being  admitted  that  the  appellant  parish  was  the  place 
of  settlement. 

The  pauper  has  resided  in  the  parish  of  St.  Leonard,  Sboreditch,  in  various 
residences,  for  sixteen  years  previous,  and  up  to  September  or  October,  1863, 
when,  in  consequence  of  iUneas,  whilst  lodging  in  the  said  pariah,  she  went  into 
St.  Bartholomew's  Hospital,  in  the  city  of  London,  leaving  at  her  lodgings 
certain  furniture,  and  with  the  intention  of  returning.  She  remained  an  inmate 
of  the  hospital  until  near  Christmas  in  1863.  Upon  leaving  the  hospital  she 
returned  to  her  lodging,  and  soon  after  sold  her  furniture  in  order  to  satisfy  the 
rent  up  to  that  time,  and  to  defray  other  debts.  She  then  quitted  her  loc^ng, 
and  resided  in  the  respondent  parish  with  the  person  to  whom  she  had  sold 
the  furniture  for  the  space  of  a  week ;  when,  being  destitute,  she  wandered 
about  in  the  parish  and  out  of  it,  and  slept  on  the  door-step  of  a  house  in  the 
parish  the  night  before  she  obtained  shelter  in  a  refuge  for  the  homeless  poor, 
situate  out  of  the  respondent  parish,  and  in  the  adjoining  parish  of  St.  Luke. 
She  slept  there  for  twenty-one  successive  nights,  her  ticket  of  admission  having 
been  renewed  at  the  end  of  the  first  seven,  and  again  at  the  end  of  fourteen, 
days,  such  renewal  being  in  compliance  with  the  rules  of  the  refuge.  The 
said  refuge  is  supported  by  voluntary  subscriptions,  and  is  opened  durir^  the 
winter  for  the  purpose  of  receiving  houseless  persons,  who  are  sheltered  therein, 
and  provided  with  a  sleeping  place,  and  an  allowance  of  bread.  During  l^is 
period  she  wandered  about  in  the  daytime,  chiefly  in  the  respondent  parish, 
until  she  met  with  a  gentleman  who  knew  her,  and  who  endeavoured,  but 
without  success,  to  procure  her  admission  into  ShorecUtoh  vrorkhouse.  She 
then  slept  for  two  nights  in  the  parish,  and  upon  again  applying  was  admitted 
into  the  workhouse  of  that  parish. 

The  appellants  contended,  that,  upon  these  facts,  the  pauper  was  irremov- 
able by  virtue  of  a  three  years'  residence  next  before  the  appUcation  for  the 
order  of  removal  in  the  respondent  parish ;  it  being  oontonded,  on  behalf  of  the 
respondents,  that  the  residence  was  broken. 

The  court  of  quarter  sessions  were  of  opinion  that  the  pauper  had  no 
intention  of  permanently  leaving  the  parish  of  St.  Leonard's,  Sfaoreditch,  and 
that  she  did  so,  being  destitute  and  hoiuel^s,  and  under  compulsion,  and 
quashed  the  order  for  removal. 


Digitized  by  Google 


3566    ST.  DIONIS,  BACECHVBCH  V.  ST.  LEONARDS,  SHOBEDITCH.  DIHir 


The  question  for  the  opinion  of  the  Cotirt  was,  whether,  upon  the  above- 
stated  &otB,  the  pauper  was  irremovable  from  the  respondent  parish  by  virtue 
of  having  resided  therein  for  more  than  three  years  next  before  the  order  of 
removal. 

Huddleston,  Q.C.,  and  Haatingi,  for  the  appellants,  and  in  support  of  the 
order  of  sessions,  were  stopped. 

Q.  Tayler,  for  the  respondents. — ^The  distinction  between  this  and  all  other 
oases  decided  upon  the  9  A  10  Vict.  c.  66.  s.  1,  as  amended  by  the  24  &  25  Viet, 
c.  55.  8.  1,  is,  that  here  there  was  no  place  of  residence  to  which  the  pauper 
could  return;  and  this  is  a  necessary  ingredient  in  all  cases  of  constructive 
residence — Reg.  v.  The  Guardiana  of  StouTbridge  Union  (11  Jur.  N.S.  799). 
[CocKBORN,  C.J. — The  pauper  never  left  Shoreditch ;  there  can  be  no  intention 
to  return  where  there  is  no  absence.  The  refuge  where  she  slept  was  not  her 
place  of  residence.  Shee,  J.,  referred  to  Hartfield  v.  Rotherfield  (17  Q.B.  746).] 
The  pauper  had  no  place  of  residence  in  the  respondent  parish  for  some  weeks 
previous  to  the  25th  February.  [Blackburn,  J. — ^The  mere  fact  of  the  sleep- 
ing out  of  the  parish  does  not  constitute  a  cesser  of  reudence.  She  bad  been 
for  many  years,  and  still  continued  to  be,  a  resident  in  Shoreditch.] 

CoGKBURN,  C.J. — I  am  of  opinion  that  the  order  of  sessions  was  right,  and 
that  the  pauper  was  irremovable.  I  start  with  this  assumption — that  to 
oonstitute  a  residence  within  the  meaning  of  the  statute  which  makes  a  pauper 
irremovable  after  three  years '  residence  in  a  parish,  it  is  not  necessary  that  the 
residence  should  be  in  a  house  or  other  ordinary  place  of  abode.  There  are, 
unhappily,  a  great  number  of  unfortunates  who  have  no  regular  place  of  habita- 
tion, but  who  are  compelled  to  sleep  in  the  open  air,  or  under  the  dry  arches 
of  bridges,  and  such  like  places;  and  if  a  person  under  such  circumstances  of 
destitution  should  remain  in  a  parish  for  the  space  of  three  years,  shifting  as 
best  he  could,  that,  in  my  opinion,  would  be  such  a  residence  as  would  satisfy 
the  statute.  Wherever  a  person  lives,  even  under  such  circumstances,  that  is 
his  place  of  residence.  That  being  so,  the  residence  is  not  interrupted  by  any 
temporary  absence  of  the  pauper,  from  motives  whether  of  pleasure  or  conveni* 
ence ;  and  it  is  quite  clear  from  the  facts,  that  in  the  present  case  the  pauper 
had  no  intention  of  abandoning  her  residence  in  the  respondent  parish.  She 
was  compelled  to  give  up  the  room  in  the  respondent  parish,  in  which  she  had 
for  many  years  resided,  and  then,  being  homeless,  commenced  wandering  about 
the  parish  by  day,  and  sleeping  by  night  in  a  refuge  situate  in  another  parish, 
to  which  she  was  driven  by  the  want  of  shelter  and  food,  but  returning  day  by 
day  to  the  respondent  parish.  Then,  after  a  while,  and  after  an  abortive  attempt 
to  get  admission  to  the  workhouse,  she  succeeds  in  doing  so,  whereupon  the 
order  is  made.  The  residence  in  Shoreditch  was  not  the  less  a  residence  than 
if  she  had  been  in  the  occupation  of  a  house  there;  and  there  was  no  more 
Interruption  in  the  residence  than  if,  having  a  place  of  abode,  she  had  left  it 
for  a  temporary  purpose,  with  the  intention  of  returning.  Mr.  Tayler  contends, 
that  in  all  the  cases  of  constructive  residence  which  have  been  before  the  Court, 
there  has  been  invariably  some  house,  or  at  all  events  a  room,  to  which  the 
pauper  has  a  right  to  return.  This  is  begging  the  whole  question.  I  see  no 
reason  why,  if  actual  residence  may  exist  without  a  house,  constructive  residence 
may  not  also  exist  without  a  house.  But  the  question  does  not  rest  ^ere; 
I  am  clearly  of  opinion  that  this  woman,  going  out  of  the  parish  for  a  number 
of  nights  for  the  purpose  of  finding  a  place  to  sleep  in,  and  returning  by  day 
never  left  the  parish  at  all.  In  fact,  I  go  further  than  the  findii^  of  the  ses^cms. 
They  were  of  opinion  that  she  had  no  intention  of  permanently  quitting  the 
parish.    In  my  opinion,  she  never  left  it. 

Blackburn,  J. — I  am  of  the  same  opinion.  The  pauper  had  resided  for 
sixteen  years  in  the  respondent  parish,  and  then  falling  into  destitutiw. 
commenced  wandering  about  the  streets  of  that  parish  by  day,  sleeping  in  & 
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house  of  refuge  out  of  its  boundaries;  and  it  is  contended,  that,  having  no  house 
or  lodging  in  the  respondent  parish,  she  under  these  circtunstances  ceased  to 
reside  there.  I  entirely  agree  with  the  Lord  Chief  Justice  that,  under  the 
oiroumstances,  there  never  was  a  break  of  residence.  Generally  speaking,  the 
place  where  a  person  sleeps  is  an  important  element  in  ascertaining  the  place 
of  abode  of  that  person;  but  it  is  not  conclusive.  The  pauper  was  driven  to 
the  adjoining  parish  for  shelter  by  night,  solely  by  destitution ;  and  the  fact  of 
her  sleeping  for  twenty-one  nights  out  of  the  parish,  returning  to  it  by  day, 
does  not  amount  to  a  cessor  of  residence. 

Mbllob  and  Shbb,  3.3.,  oonoutred. 

Order  of  sessions  confirmed. 


COURT  OF  KCHEQUEB. 

Nov.  22,  1865;  Feb.  26,  1866. 
HOUGHTON  V.  THE  EMPIRE  MARINE  INSURANCE  SOCIETY.* 
12  Jut.  N.S.  876;  4  H.  &  C.  44. 
Ship — Insurance — Risk . 

Marine  Insurance.  C. — A  ship  insured  for  a  homeward  voyage  at  and  from 
Havana  to  Greenock,  met  with  an  injury  in  Havana  harhour  while  she  was  on 
her  way  to  the  spot  where  she  was  to  discharge  her  outward  cargo: — Held,  that 
the  risk  had  attached.    Per  Channell  and  Pigott,  BB. 

Declaration  on  a  policy  of  insurance  on  the  ship  Urgent,  lost  or  not  lost, 
at  and  from  Havana  to  Greenock,  alleging  injury  to  the  ship  at  Havana  after 
the  commencement  of  the  risk.  The  defendants  pleaded,  inter  alia,  that  the 
ship  did  not  sustain  injury  after  the  commencement  of  the  risk.  Issue  on  the 
plea.    The  case  was  tried  at  the  Liverpool  Summer  Assizes,  before  Smith,  J. 

The  policy  declared  upon  was  a  valued  policy,  and  was  framed  according 
to  the  language  of  the  declaration.  It  appeared  that  The  Urgent  arrived  off 
Havana  in  the  month  of  May,  1864,  and  entered  the  harbour  under  a  pilot,  to 
proceed  to  safe  anchorage.  The  harbour  is  very  extensive,  having  the  town  of 
Havana  on  the  one  side,  and  Regla,  an  appanage  of  the  town,  on  the  other.  As 
she  was  following  the  tug  she  began  to  send  up  mud,  but  was  not  felt  to  touch 
ground.  At  last  she  touched  a  bank  and  was  anchored,  and  the  pilot  left  her 
as  the  tide  fell;  she  settled  on  the  anchor  of  another  ship,  and  did  not  rise  on 
the  return  of  the  tide ;  she  was  found  to  have  sustained  injuries  on  the  starboard 
side,  the  repairs  for  which  it  was  sought  to  recover.  The  harbour  of  Havana  is 
both  natural  and  artificial ;  it  is  of  great  extent  and  length ;  and  at  the  spot  where 
the  ship  was  acdidentally  stopped,  she  had  proceeded  more  than  half  the  distance 
to  the  place  where  she  was  to  be  finally  anchored. 

The  verdict  was  entered  for  the  amount  claimed,  with  leave  reserved  to 
the  defendants  to  move  to  enter  a  nonsuit. 

In  Michaehnas  Term. 

Edward  James  obtained  a  rule  accordingly,  on  the  ground  that  the  policy 
bad  not  attached  at  the  time  of  the  accident. 

Brett,  Q.C.,  and  Baylis  shewed  cause. — This  ship  was  "at"  Havana. 
*  Coram,  Fcdlock,  C.B.,  Martin,  Chumell,  and  Pigott,  BB. 
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The  plain  grammatical  meaning  of  the  word  is  the  only  meaning  which  can  be 
adopted  with  safety.  Any  other  construction  would  lead  to  endless  confusion. 
The  difference  is  between  being  "  off  "  the  place  and  "  at  "  the  place.  More 
than  the  homeward  voyage  is  insured;  else  why  are  the  words  "  at  "  and 
"  from  "  used?  It  makes  no  difference  that  her  txim  to  unload  had  not  come, 
or  that  she  had  not  had  a  tide  strong  enough  to  take  a  lai^e  ship  into  dock.  It 
was  not  necessary  that  she  should  be  at  anchor;  but,  in  ikct,  she  was  moored, 
and  it  makes  no  difference  that  she  was  not  moored  at  her  final  destination. 
Suppose  a  ship  going  from  the  outer  to  the  inner  basin  at  Dover,  and  injured 
in  going,  would  she  not  be  within  such  a  policy?  When  it  is  said,  as  in 
PaTmeter  v.  Cousina  (2  Camp.  285),  that  the  ship  must  be  in  safety  at  a  place, 
the  expression  is  too  vague,  and  gives  no  safe  guide  to  a  decision.  [They 
referred  also  to  Bell  v.  Bell  (2  Camp.  475);  Ph.  Ins.  932-4;  Am.  Ins.  443'; 
Palmer  v.  Marshall  (8  Bing.  817);  Smith  v.  Surridge  (4  Esp.  25);  and  Mount  v. 
Larkina  (8  Bing.  108).] 

Potter  was  heard  in  support  of  the  rule. — The  outward  policy  would  expire 
twenty-four  hours  after  the  ship  was  moored  in  safety.  Now,  I  do  not  say  the 
outward  policy  must  expire  before  the  homeward  policy  can  attach,  but  that 
she  must  be  in  such  a  position  that  by  efflux  of  time  the  outward  policy  can 
expire.  Now,  that  was  not  the  case  here.  Properly  speaking,  she  was  perform- 
ing the  outward  voyage.  [He  cited  iSamuel  v.  The  Royal  Exchange  Aeevrance 
Company  (8  B.  &  Cr.  119).] 


The  following  judgments  were  now  deUvered :  — 

Channell,  B.' — The  question  in  this  case  is,  whether  or  not  the  policy 
bad  attached  at  the  time  when  the  damage  occurred  to  The  Urgent.  In  my 
opinion,  the  ship  was  at  Havana,  and  consequently  the  risk  under  the  policy 
had  attached;  the  damage  occurred  at  "  Havana,"  geographically  speaking; 
and  there  is  nothing  which,  to  my  mind,  shews  that  the  parties,  at  the  time 
this  poUcy  was  underwritten,  contemplated  any  other  meaning  of  the  word 
"  at."  All  the  limitations  which  the  law  appears  even  to  have  imposed  as  to 
the  time  of  the  commencement  of  the  risk  in  such  a  case  is,  that  the  ship  should 
arrive  at  the  port  at  which  she  is  insured  in  a  state  of  sufficient  repair  or 
seaworthiness  to  be  enabled  to  be  there  in  safety.  See  ParmeteT  v.  Coutint 
(2  Camp.  235)  and  Bell  v.  Bell  (2  Camp.  475).  In  the  latter  of  which  cases,  the 
ruling  of  Lord  EUenborough,  C.J.,  at  Nisi  Prius,  was  upheld  by  the  Court  in 
banc.  Here,  however,  there  seems  to  be  no  doubt  that  the  ship  was  really 
within  the  harbour  in  good  safety,  and  the  loss  occurred  from  a  peril  in  the 
harbour,  and  in  no  ways  from  any  injuries  she  had  received  before  her  arrival. 
The  ship  being  insured  while  at  Havana,  is  evidently  (in  the  absence  of  any 
provision  to  the  contrary)  insured  all  the  time  she  is  there,  and,  therefore,  the 
risk  commences  on  her  first  arrival,  as  put  by  Lord  Hardwicke  in  Moiteux  v. 
The  London  Aaaurance  Company  (1  Atk.  545).  Unless,  therefore,  we  can  say 
that  her  first  arrival  at  the  port  is  when  she  casts  anchor  there,  instead  of  wh^ 
she  enters  the  port,  our  judgment  must  be  for  the  plaintiff.  In  many  cases  the 
nature  of  the  port  may  be  such,  that  the  two  events  may  be  identical.  There 
may  be  nothing  to  shew  the  arrival  till  the  vessel  casts  anchor.  But  here  we 
have  evidence  as  to  the  port  of  Havana,  which  is  sufficient,  in  my  judgment, 
to  shew  that  the  arrival  was  before  casting  anchor.  It  has  been  argued,  that 
the  first  arrival,  which  must  be,  no  doubt,  in  good  safety,  must  be  identical 
with  the  mooring  in  good  safety,  usually  named  in  outward  policies.  But  I 
think  we  cannot  construe  the  terms  of  one  contract  by  reference  to  those  of 
another  not  referred  to  in  it.  And  it  is  clear,  that  there  is  no  usage  that  the 
duration  of  the  outward  and  homeward  policies  should  not  overlap,  because  the 

(1)  FoUocd:,  C.B.,  did  not  delner  my  jodgment,  and  M»rtm,  B.,  beard  only  put  of  tbeOK. 
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outward  policy  usually  extends  to  twenty-four  hours  after  the  vessel  is  moored 
in  good  safety;  during  those  twenty-four  hours  there  is  no  question  that  there 
is  a  double  insurance,  and,  therefore,  I  see  no  ground  for  saying  that  the  parties 
contracted  subject  to  any  usage  that  such  a  policy  would  not  attach  until  th^ 
previous  one  had  determined.  If  they  had  wished  to  make  such  a  condition, 
it  might  easily  have  been  done,  or  if,  having  in  view  any  special  dangers,  as 
shoals  or  the  like  within  the  port  of  Havana,  they  had  chosen  to  make  the  risk 
date  from  the  vessel  being  moored  in  safety,  they  would  have  done  so ;  but, 
as  it  stands,  it  is  from  her  first  arrival,  which,  as  a,  matter  of  fact,  I  think  to  be 
on  her  entering  the  port.  My  judgment  is,  therefore,  for  the  plaintiff,  that  the 
rule  be  discharged. 

PiGOTT,  B. — also  am  of  opinion  that  the  policy  had  attached  when  the 

mischief  occurred.  I  agree  with  the  plaintiff's  counsel,  that  the  language  used 
by  the  parties  ought  to  have  a  plain  construction  put  upop  it,  and  that,  as  the 
ship  had  arrived,  geographically  speaking,  within  the  harbour  of  Havana,  and 
was  in  safety  there  before  the  injury  was  received,  the  risk  had  then  commenced. 

A  policy  of  insurance  is  to  be  constituted  by  the  same  rule  as  other 
contracts,  the  duty  of  the  Court  being  to  collect  the  meaning  of  the  parties, 
by  taking  the  language  employed  in  a  plain  and  ordinary  sense,  and  not  to 
speculate  on  some  supposed  meaning  which  they  have  not  expressed.  For 
the  defendants  it  was  argued,  that  Havana  being  an  outward  port,  as  regards 
the  ship,  the  meaning  of  the  words  "  at  and  from  "  such  outward  port  was,  that 
the  risk  should  commence  when  the  ship  had  so  far  performed  her  outward 
voyage,  that  nothing  remained  to  determine  the  outward  policy  but  the  effluxion 
of  the  twenty-four  hours  from  her  arrival,  and  that,  so  understood,  this  policy- 
had  not  attoohed,  inasmuch  as  the  ship  had  not  arrived  at  her  place  of 
discharge.  But  it  seems  to  me  that  this  would  be  a  very  artificial  construc- 
tion to  adopt,  and  we  have  no  safe  guide  to  conduct  us  to  it.  It  might,  with 
equal  plausibility,  be  argued,  that  the  risk  "  at  and  from  "  a  port  should  not 
commence  till  the  insurance  "  to  "  that  port  ceased,  which  is  at  the  end  of  the 
twenty-four  hours,  and  not  at  the  commencement  of  them.  The  answer  to 
both  suggestions  seems  to  be,  that  the  construction  of  this  contract  cannot 
depend  upon  the  contract  of  another  and  distinct  contract,  which  is  wholly 
unconnected  with  it,  and  that  the  Court  is  not  called  upon  to  know  or  assume 
that  there  is,  in  fact,  any  outward  policy  tn  existence. 

This  view  is  supported  by  the  authority  of  Lord  Hardwicke,  who,  in 
Motteux  V.  The  London  Asaurance  Company,  mentions  a  case  tried  before  him 
at  Guildhall,  in  which  he  says,  "  It  was  debated,  whether  the  word  at  and  from 
Bengal,  meant  the  first  arrival  of  the  ship  at  Bengal;  "  and  be  adds,  "  It  was 
ar^ed  the  words  '  first  arrival '  were  implied,  and  always  understood  in 
policies."  Now,  there  can  be  no  question  about  the  sense  in  which  Lord 
Hardwicke  used  the  words  "  first  arrival,"  viz.,  in  contradistinction  to  her 
being  moored  in  a  particular  place  or  discharging  her  cargo.  In  Parmcter  v. 
Cousins  Lord  Hardwicke 's  report  of  the  above  case  is  mentioned,  and  the 
learned  reporter  adds,  "  there  seems  no  doubt  that  the  rule  laid  down  by  Lord 
Hardwicke,  qualified  by  the  principal  case  (to  which  the  note  is  appended), 
is  to  be  considered  as  established  law  upon  the  subject."  The  qualification 
there  alluded  to  is,  that  the  ship  shall  be  once  in  good  safety  at  the  port — a 
matter  not  in  dispute  in  the  present  case. 

This  doctrine,  and  the  authority  for  it,  are  to  be  found  in  several  of  the 
text-books  on  insurance,  and  may  be  thus  taken  to  have  been  long  considered 
as  the  meaning  of  those  who  so  word  their  policies.  In  Amould  on  Insurances 
(p.  28,  8.  25,  2nd  ed.),  it  is  the  form  recommended  to  be  adopted  for  the  advan- 
tage of  the  insured  in  protecting  the  ship  from  the  moment  of  her  arrival. 

I  do  not  think  it  neceraary  to  advert  to  the  other  question  raised,  viz.. 
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whether,  in  fact,  this  ship  had  not  anchored  in  the  harbour  before  the  damage 
was  sustained,  and  at  a  place  further  within  it,  than  her  place  of  ultimate 
discharge;  and  whether  that  would  make  any  difference  in  the  case. 

In  my  judgment  the  plaintiff  ia  entitled  to  keep  his  verdict,  and  the  rule 
should  be  discharged. 

Rule  discharged. 


ADIUKALTY. 

Jan.  80,  1866. 
THE  FLEUR-DE-LIS. 
12  Jur.  N.8.  879;  L.  R.  1  A,  A  B.  49. 

Master's  wages — Costs. 

Sbippino.  a. — A  matter  suing  for  wages  and  disbwaements  is  bound  to 
furnish  accounts  before  bringing  his  «utt,  otherwise  he  teiU  not  be  entitled  to  hit 
costs. 

This  was  a  cause  instituted  by  Donald  Taylor,  the  master  of  The  Fleur- 
de-Lis,  against  that  vessel  and  her  owners  for  his  wages  and  diBbursements. 
The  plaintiff  claimed  a  sum  of  744L  198.  6d.,  and,  it  being  a  matter  of  account, 
was  referred  to  the  registrar,  who  made  an  award  of  4761.  48.  Id. ;  and  in  his 
report  expressed  the  following  opinion: — "Seeing  that  the  master's  claim 
amounted  to  7441.  198.  6d.,  and  that  only  4761.  48.  Id.  had  been  allowed  to  him; 
that,  on  the  other  hand,  the  owners  sought  to  strike  off  therefrom  the  sum  of 
770L  168.  9d.,  of  which  only  298L  158.  5d.  was  allowed  against  the  master; 
I  am  of  opinion  that  each  party  should  be  left  to  pay  their  own  cost-s  of  the 
reference." 

Butt  moved,  on  the  part  of  the  master,  that  the  defendants  should  bi- 
ordered  to  pay  the  costs  of  the  cause. 

Dr.  Deane,  Q.C.,  for  the  owners,  opposed  the  motion,  on  the  ground  that 
no  accounts  bad  been  furnished  before  action. 

Dr.  Lushington. — The  master  was  bound  by  practice  and  justice  to  furnish 
accounts  before  bringing  his  suit;  he  might  have  had  the  amount  claimed 
without  suit;  he  is,  therefore,  not  entitled  to  bis  costs.  I  make  no  order  as  to 
the  costs  of  this  motion. 


ADMIRALTY. 

March  26,  1866. 
THE  CATHERINA  MARIA. 
12  Jur.  N.S.  380 

Collision — Evidence .  ^ 

Shipping.  G. — The  books  containing  the  entries  made  by  the  coaat-gvard, 
and  sent  to  the  coast-guard  office,  are  admisaible  in  evidence  to  prove  the  atai' 
of  wind  and  weather. 

This  was  a  cause  of  damage  brought  by  the  owner  of  the  Australian  Iffig 
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Amalia,  against  The  Catherina  Maria,  in  respect  of  a  GolliBion  which  occurred 
off  Ufracombe  on  the  28th  January  last. 

Dr.  Deane,  Q.C.,  and  E.  C.  Clarkaon,  for  the  plaintiff. 

The  Queen's  Advocaie  and  Dr.  Trxsiram,  for  the  defendants. 

In  the  course  of  the  case  the  Queen's  Advocate  proposed  to  put  in,  for  the 
purpose  of  shewing  the  state  of  the  wind  and  weather,  the  original  returns  sent 
up  by  the  coast-guard. 

Dr.  Deane,  Q-C,  objected,  unless  the  person  who  made  the  entries  was 
produced. 

Dr.  Ldshington. — I  shall  not  object  to  receive  this  evidence,  if  the  returns 
are  proved  to  be  the  original  entries.  It  would  be  extremely  inconvenient  to 
produce  the  person  making  the  entries  on  all  occasions. 

Mr.  Sharp,  from  the  Coast-guard  Office  in  Spring  Gardens,  then  produced 
the  book  containing  the  entries  in  question,  and  stated  that  such  a  book  was 
sent  up  by  the  coast-guard  monthly. 

Evidenoe  admitted. 


ADMIRALTY. 

April  27,  X866. 
THE  CANOVA. 
12  Jur.  N.S.  528;  L.  R.  1  A.  &  E.  54. 
Salvage — Agreement  to  tow. 

Shipping.  E. — The  plaintiffs  sued  for  salvage  services,  alleging  that  an 
agreement  entered  into  for  towage  service  was  invalid,  by  reason  of  the  fact 
of  the  illness  of  a  great  part  of  the  crew  of  the  vessel  salved  having  been 
withheld. 

The  Court  held,  that  as  no  danger  to  the  property  was  proved,  there  was 
no  salvage  service,  and  pronounced  for  the  agreement,  with  coats. 

This  was  a  cause  of  salvage  instituted  by  the  ovrners  and  crew  of  the 
«team-tug  Tiger,  for  services  rendered  to  The  Canova. 

The  petition  alleged  (inter  alia),  that  on  the  morning  of  the  13th  October, 
1865,  The  Tiger  left  the  Mersey  and  proceeded  to  sea  in  search  of  inward- 
bound  vessels.  At  about  9  a.m.,  when  off  Little  Orme's  Head,  those  on 
board  The  Tiger  saw  a  vessel  (which  afterwards  proved  to  be  the  above-named 
ship  Canova),  lying  to  an  anchor  in  Rhudlan  Patches,  and  about  three  or  four 
miles  from  the  shore.  The  wind  at  that  time  was  blowing  strong  from  the 
north-east,  and  there  was  a  heavy  sea.  The  Canova  was  riding  by  her  port 
anchor,  head  to  wind.  The  Tiger  proceeded  to  her  and  rounded  up  on  her 
port  side,  and  the  master  of  The  Tiger  hailed  her  and  asked  if  she  wanted  a 
tug.  The  master  of  The  Canova,  in  answer,  said  he  did,  and  after  some 
bargaining  between  the  two  masters  it  was  agreed  that  The  Tiger  should  tow 
The  Canova  up  mto  the  Mersey  for  251.  The  Tiger  accwdingly  went  ahead 
of  The  Canova  and  took  her  hawser  and  towed  her  to  her  anchor,  and  the 
crew  of  The  Canova  commenced  heaving  in  her  chain,  but  were  very  slow 
about  doing  it.  The  Tiger  kept  easing  the  ship  on  to  her  anchor  for  nearly 
two  hours,  at  the  expiration  of  which  time  the  crew  of  The  Canova  had  not 
flucceeded  in  getting  in  more  than  fifteen  fathoms  of  chain,  when  the  ship 
struck  the  ground  heavily  aft. 

The  pilot  of  The  Canova  immediately  called  out  to  The  Tiger  to  go  ahead 
full  speed,  and  the  master  of  The  Tiger  immediately  ordered  her  to  go  ahead 
iull  speed,  but  whilst  giving  such  order  the  ship  again  struck  aft  very  heavily. 
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The  master  of  The  Tiger  called  out  to  the  pilot  of  The  Canova  to  slip  chain, 
and  pointed  to  her  sails,  which  were  hanging  loose.  The  pilot  replied,  "  All 
right,  go  ahead  full  speed,"  and  immediately  afterwards  the  chain  was  slipped. 
The  tug  towed  ahead  full  speed,  but  The  Canova  continued  to  bump  heavily 
for  a  considerable  time  before  the  tug  succeeded  in  towing  her  clear  of  the 
sand.  Upon  her  coming  clear  of  the  sand.  The  Tiger  proceeded  witii  her  iat 
Liverpool,  and  safely  docked  The  Canova  in  the  Birkenhead  Dock. 

That  the  master  and  crew  of  The  Tiger  subsequently  discovered  that  the 
crew  of  The  Canova  had  for  some  time  been  suffering  from  scurvy  and  other 
complaints;  that  thirteen  of  them  were  totally  incapable  of  doing  t^eir  duty, 
and  that  eight  only  of  her  crew,  including  a  boy,  were  aUe  to  work, 
and  these  eight  were  all  ill;  that  her  crew  had  for  ten  days  been  short 
of  food;  that  at  the  time  when  she  was  found  by  the  tug  the  eight  of 
her  crew  who  were  able  to  work  had  been  at  work  for  forty-eight  hours,  and 
were  completely  fagged  out ;  and  that  The  Canova  had  been  compelled  to  let 
go  her  anchor  in  consequence  of  her  having  missed  stays,  owing  to  her  crew 
being  imable  to  work  her,  and  that  The  Canova  was  alt(^ther  unable  to  get 
under  way  without  assistance. 

That  the  state  and  condition  of  the  crew  of  The  Canova  and  the  several 
facts  and  circumstances  set  out  in  the  last  preceding  article  of  this  pelation 
were  improperly  concealed  by  the  master  and  those  on  board  The  Canova  from 
the  knowledge  of  the  master  of  The  Tiger,  who,  but  for  such  conoe^ment, 
would  not  have  made  the  said  agreement. 

The  defendants  by  their  answer  took  issue  upon  the  statement  contained 
in  the  petition,  and  alleged  that  at  the  time  when  the  agreement  with  The 
Tiger  was  made  some  of  The  Canova'a  crew  were  sick,  but  there  were  sufficient 
hands  on  board  to  weigh  the  anchor  without  difficulty,  and  navigate  the  ship 
to  Liverpool.  The  agreement  was  made  entirely  in  good  faith  and  without 
concealment  of  any  material  fact,  and  the  said  agreement  was  binding  upon 
the  parties;  and  that  in  performance  of  the  service  The  Tiger  did  not  incur 
any  risk  whatever,  and  did  not  perform  any  duty  which  was  not  included  in 
the  original  agreement,  except  in  docking  The  Canova,  which  was  an  ordinary 
towage  service. 

The  defendants  had  paid  the  sum  agreed  (25!.)  into  court.  Evidence 
having  been  taken  vivd  voce, 

Dr.  Deane,  Q.C.,  and  E.  C.  Clarkaon,  for  the  plaintiffs. — ^When  a  vessel 
makes  an  agreement  with  a  tug,  she  is  bound  to  disclose  the  real  state  of 
affairs.  The  captain  admits,  that  if  he  had  disclosed  the  fact  of  tiiirteen  of 
his  crew  being  laid  up  with  the  scurvy,  the  tug  would  not  have  made  the 
bargain.    The  bargain  is  therefore  not  good,  for  it  weis  not  made  in  good  faith. 

Milward,  Q.C.,  and  Vernon  Lushington,  for  the  defendants. — Unless 
fraud  be  shewn,  which  is  not  even  suggested  here,  there  can  be  no  remon  to 
vitiate  the  contract  merely  because  every  fact  has  not  been  mentioned,  and 
to  convert  this  case  into  a  case  of  salvage. 

Dr.  Deane,  Q.C.,  in  reply. — Everything  material  ought  to  be  told.  The 
illness  of  the  crew  was  material,  because  if  the  crew  had  been  in  good 
condition,  the  towage  service  would  not  have  leen  required. 

Dr.  Lushington,  in  hia  address  to  the  Trinity  Masters,  said — The  main 
question  in  this  case  is,  whether  this  agreement,  admitted  to  have  been  made, 
ought  to  be  set  aside  because  certain  circumstances  were  kept  back  which 
now  appear?  If,  though  unintentionally,  there  was  a  concealment  of  a  fact 
so  material  that  it  ought  to  invalidate  the  agreement,  I  should  not  enforce  it. 
We  must  consider  whether  the  owners  of  the  tug  were  injured  in  the  perf<»iQ- 
ance  of  their  task  by  the  withholding  of  certain  facts.  Whether,  if  more  time 
were  taken  up  than  should  have  been,  the  plaintiffs  would  be  entitled  to  mcxi 
than  their  bargain.  I  think  neither  of  the  parties  to  this  suit  believed  th»t 
the  vessel  was  in  any  danger,  because  I  consider  if  the  tug  had  contemplated 
danger,  she  would  have  demanded  heavier  terms  fcnr  the  service.   H  you 
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should  be  of  opinion  that  there  was  no  danger  to  this  property,  I  could  not 

say  it  was  a  salvage  service. 

The  Court  and  Trinity  Masters  retired  for  consultation.  On  their  return. 
Dr.  Lushinoton  said — We  are  all  of  opinion  that  there  was  no  salvage 

service  whatever  in  this  case,  and  that  none  of  the  circumstance  which 

occurred  ought  to  induce  the  Court  to  set  aside  the  agreement. 
I  pronounce  for  the  tender,  with  costs. 


KiNDEESLEY,  V.C.,  May  7,  1866. 
STONE  V.  THE  CITY  OF  LONDON  BEAL  PROPERTY  COMPANY. 

12  Jur.  N.S.  668. 
Light  and  air — Injuncti<m. 

The  plaintiSs  are  colonial  brokers,  carrying  on  business  in  Mincing  Lane. 
At  the  back  of  their  premises  is  a  large  sale-room,  lighted  by  two  sloping 
windows  in  the  roof.  This  is  used  for  t^e  display  of  the  samples  of  different 
colonial  produce,  and  all  the  witnesses  agreed,  that  a  clear  but  not  a  strong 
light  was  required  to  test  the  quality  of  the  samples,  and  that,  the  transac- 
tions being  very  large,  any  diminution  of  the  light  would  cause  great 
distiurbanee  in  prices  and  inconvenience.  The  defendants  propose  to  raise  a 
house,  overlooking  this  room,  to  such  a  height  as  will,  according  to  the 
plaintiffs,  materially  affect  the  light.  The  defendants,  on  the  other  hand, 
assert  that  they  have  made  experiments,  which  shew  that  no  materia 
difference  will  result. 

QlasBe,  Q.C.,  and  Brittowe,  for  the  plaintiffs. 

Osborne,  Q.C.,  and  Q.  N.  Colt,  tor  the  defendants. 

Sib  H.  T.  Kindersley,  V.C.,  after  referring  to  the  facts  of  the  case,  and 
the  difficulty  in  arriving  at  a  conclusion,  owing  to  the  buildings  not  being 
completed,  said — That  his  opinion  was,  that  he  should  be  causing  the  least 
amount  of  inconvenience  by  granting  an  injunction  to  restrain  the  defendants 
from  proceeding  with  the  works.  Plaintiffs  to  undertake  to  be  answerable  in 
damages,  and  to  give  notice  of  motion  for  decree  in  one  month. 


Will — Construction — Settled  estate — Trusts  by  reference  of  peraorutlty — 
Tenant  in  tail  absolutely  entitled. 

Settlement. — The  testator  devised  freeholds  to  A.  for  life,  with 
remainder  to  the  first  son  of  A.  in  tail  male,  with  remainders  over;  and  he 
gave  his  residuary  personal  estate  in  trust  to  lay  it  out  in  the  purchase  of  31. 
per  Cent.  Bank  Annuities,  and  to  pay  the  dividends  "  unto  such  person  or 
persons  as  for  the  time  being  should  by  that  his  will  be  entitled  to  the  rents 
and  profits  of  his  freehold  hereditaments  thereinbefore  devised,"  with  gifts 
over  in  case  of  the  total  failure  of  the  estates  tail  limited  by  this  will.  On  a 
petition  by  A.  and  his  eldest  son  for  a  transfer  to  them  of  the  fund  which  had 
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been  paid  into  court: — Held,  that  the  general  intention  of  the  testator  being, 
not  to  create  a  perpetuity,  but  to  give  the  personalty  so  as  to  go  with  the 
freeholds,  the  first  tenant  in  tail  was  absolutely  entitled  to  it,  and  an  order 
was  made  as  prayed. 

The  principles  on  which  the  Court  acts  in  the  construction  of  such  gifts 
stated. 

This  was  a  petition  for  payment  of  money  out  of  court,  and  the  question 
was,  whether  or  not  the  petitioners  were  entitled  to  certain  personal  estate, 
under  trusts  of  it  declared  by  will,  by  reference  to  a  previous  devise  in  settle- 
ment of  real  estate. 

Dr.  JohnBon,  by  his  will,  dated  the  18th  June,  1830,  devised  his  freehold 
lands  to  trustees  to  the  use  of  H.  W.  B.  L.  Johnson  for  life,  with  remainder 
to  trustees  to  preserve  contingent  remainders,  with  reminder  to  the  use  of 
the  first  son  of  H.  W.  B.  L.  Johnson  in  tail  male,  with  remainders  over.  And 
the  testator  devised  and  bequeathed  his  leasehold  and  copyhold  estates  upon 
trusts  corresponding  as  near  as  might  be  with  the  devise  of  freeholds.  And 
after  bequeathing  certain  annuities,  he  gave  the  residue  of  his  perstmal  estate 
in  trust  to  convert  and  pay  debts  and  legacies,  and  to  raise  and  set  apart  the 
sum  of  10,0001. ;  and  after  declaring  certain  trusts  of  this  sum  for  his  sister 
Clarentia  Mason  during  her  life,  after  her  death,  for  his  niece  Glarentia 
Chichester  for  life,  with  remainders  over,  the  testator  directed  his  executors 
to  lay  out  the  remainder  of  his  personal  estate  and  effects  (after  paying  his 
debts,  legacies,  and  fimeral  expenses,  and  setting  apart  the  sum  of  10,0001. 
for  the  purposes  aforesaid)  in  the  purchase  of  3L  per  Cent.  Consolidated  Bank 
Annuities,  and  to  pay  the  dividends  and  interest  thereof  from  time  to  time, 
as  the  same  should  become  due  and  be  received,  unto  such  person  or  persons 
as  for  the  time  being  should,  by  virtue  of  that  his  will,  be  entitled  to  the  rents 
and  profits  of  his  freehold  hereditaments  and  premises  thereinbefore  devised. 
And  the  testator  gave  certain  other  legacies  in  case  of  thp  total  failure  of  the 
estates  tail  limited  by  his  will. 

The  testator  died  in  1831.  The  residue  of  his  estate  consisted  of  22,231Z. 
78.  7d.  Bank  31.  per  Cent.  Annuities,  which  had  been  transferred  into  court 
by  the  surviving  trustee. 

This  petition  was  presented  by  H.  W.  B.  L.  Johnson  and  his  eldest  s<m, 
J.  L.  Johnson,  who  had  attained  twenty-one,  for  the  transfer  to  them  of  the 
fund,  as  being  together  absolutely  entitled  to  it. 

Oiffard,  Q.C.,  for  the  petitioners. 

Willcock,  Q.C.,  for  some  of  the  respondents,  cited  Foley  v.  Bumell 
(1  Bro.  C.  0.  274;  4  B.  P.  C,  Toml.  ed.,  319);  Lord  Scarsddle  v.  Curgtm 
(1  Johns.  &  H.  52);  Lord  Dungannon  v.  Smith  (12  01.  &  Fin.  546);  and  Hogg 
V.  Jones  (9  Jur.,  N.S.,  607). 

Waller,  for  other  respondents. 

Judgment  was  reserved. 

July  80. — Sib  W.  P.  Wood,  V.C.,  after  stating  the  question,  said — Of 
course  the  ultimate  bequests,  in  case  of  the  total  failure  of  issue  of  the  several 
persons  who  take  estates  tail  under  the  previous  limitations,  are  being  given 
after  failure  of  estates  tail,  I  did  not  think  it  necessary  on  that  question  to 
summon  here  one  of  the  persons  entitled  under  those  bequests,  namely,  the 
president  and  fellows  of  St.  Mary  Magdalene  College,  Oxford.  But  the  ques- 
tion is,  what  is  to  be  done  with  the  personal  estate  itself,  whether,  in  trutJt,  it 
goes,  as  in  the  ordinary  limitation  of  chattels,  to  the  same  uses  as  freeholds,  aa 
by  the  will  it  would  go,  namely,  to  the  first  tenant  in  tail  coming  into  esse, 
as  he  is  not  required  to  attain  twenty-one,  ac  whether  there  is  an  attempt  on 
the  part  of  the  testator  to  create  a  perpetuity,  so  that  the  limitations  were 
not  to  take  effect  for  the  benefit  of  the  first  tenant  in  tail  absolutely,  but  were 
intended  to  be  merely  a  series  of  life  interests,  and,  therefore,  as  far  as  tfaey 
are  too  remote,  must  fail. 
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I  think,  upon  the  whole  of  this  will,  that  the  scope  and  aim  of  it  are 
apparent.  I  had  occasion  to  look  through  all  the  authorities  in  the  case  of 
Lord  Scaradale  v.  CuTzon.  The  Court  does  not  look  so  much  to  see  whether 
the  testator  has  intended  to  tie  up  his  personal  estate  in  a  way  which  the  law 
will  not  allow,  and  so  to  create  a  perpetuity,  as  to  see  what  the  whole  intent 
of  the  limitation  is ;  and  if  it  finds  that  the  ^ole  intent  of  the  limitation  was 
to  pass  the  property  in  exactly  the  same  form  and  mode  as  the  real  estate, 
then  the  law  laying  hold  of  the  personal  estate,  and  deaHng  with  it  according 
to  that  mode  in  which  alone  it  can  be  dealt  with,  namely,  vesting  it  at  once 
in  the  iirst  taker  of  an  inheritable  interest  in  the  freehold  estates,  eSect  is 
given  to  the  general  intention  of  the  testator;  and  although  the  words  may 
seem  in  many  instances  very  strong,  as  in  Foley  v.  Bumell,  where  they 
pointed  to  an  intention  of  tying  up  the  property  for  successive  takers,  so  that 
they  should  not  be  able  to  dispose  of  it,  yet,  as  the  word  "  heirlooms  " 
occurred,  and  there  was  a  general  indication  of  an  intention  that  the  property 
should  go  with  the  estate,  it  was  held  that  it  ought  to  be  directed  by  the 
Court  so  to  go  in  the  only  way  in  which  it  could  be,  namely,  by  vesting  it  in 
the  first  taker  of  the  first  estate  of  inheritance.  There  is  always  this  excep- 
tion ;  of  course,  if  the  words  are  too  plain  in  the  limitation  of  successive  life 
interests,  or  to  successive  takers,  for  the  Court  to  overcome  them,  in  which 
case,  such  part  of  his  intention  as  offends  against  the  law  of  perpetuity  must 
faU. 

In  this  case  it  appears  to  me  that  the  testator  has  not  experienced 
anything  which  ties  up  the  property  in  a  manner  which  the  law  will  not  allow, 
because  bis  words  are  so  far  very  well  adapted  to  carry  into  effect  the  general 
intention.  There  are  two  things  clear.  He  means  the  property  to  go  to  the 
persons  interested  in  the  estate  according  to  the  limitations  in  tail.  He  means 
also  that  it  is  not  to  go  over  until  all  those  limitations  are  spent,  and,  in  fact, 
by  the  very  limitation  over,  in  the  event  of  those  limitations  being  spent ;  and 
m  that  event  alone  he  indicates  his  intention  that  it  shall  pass  through  the 
successors  to  his  property.  He  does  not,  however,  indicate  that  meaning, 
which  might  fail,  as  erring  against  the  law  with  reference  to  perpetuity,  in 
express  terms,  by  limiting  it  to  them  in  that  succession,  because  his  words 
are,  that  the  trustees  are  to  pay  "  the  dividends  and  interest  thereof  as  the 
same  shall  become  due,  and  be  received,  unto  such  person  or  persons  as  for 
the  time  being  shall  by  virtue  of  this  my  will  be  entitled  to  the  rents  and 
profits  of  my  freehold  hereditaments  and  premises  hereinbefore  by  me  devised, 
given,  or  limited  as  aforesaid."  Therefore,  he  directs  t^e  limitations  of  the 
dividends  and  interest  to  follow  the  limitations  of  his  real  estates;  and  he 
does  not  tie  them  up  in  any  way,  but  he  seems  to  me  to  give  them  as  fully 
and  freely  as  he  has  given  the  rents  and  profits  of  his  freehold  estates;  as  to 
which  he  has  given  the  rents  and  profits  of  them  for  life  to  A.,  and  the  estates, 
with  the  rents  and  profits,  in  remainder  to  B.  in  tail.  He  has  given,  there- 
fore, absolutely  an  estate  of  inheritance  in  the  rents  and  profits  to  the  secorri 
taker;  and  so  here,  I  think,  he  has  given  an  absolute  interest  in  the  income 
and  dividends  to  the  second  taker — that  is,  the  taker  of  the  first  estate  of 
inheritance,  whether  he  is  first,  second,  or  third  in  order;  and  he  intends  him 
to  have  it  in  the  same  manner  as  his  freehold  estates,  but  he  has  not  adverted 
to  the  difference  which,  no  doubt,  is  made  by  the  law,  that  where  there  is  an 
estate  tail  in  the  freehold,  it  gives  an  absolute  interest  in  the  personalty. 
But  it  is  not  because  he  has  not  adverted  to  that  circumstance  that  the  Court 
will  say  that  there  is  a  distinct  limitation  offending  against  the  rules  with 
reference  to  perpetuity.  On  the  contrary,  if  the  Court  sees  that  there  is  an 
intention  to  carry  the  two  properties  together,  and  an  intention  that'  they 
shall  not  go  over  until  the  limitations  of  the  real  estate  are  spent,  it,  therefore, 
deals  with  that  property  as  being  settled  to  the  same  uses  as  the  real  estate. 

T  think,  therefore,  I  ought  to  do  that  which  is  required  of  me  by  this 
petition.    I  pass  over  the  property  to  the  tenant  in  taU,  he  having  become 
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entitled,  though  not  in  actual  possession,  his  father  being  in  possession.  That 
part  of  the  case  is  exactly  within  the  doctrine  of  Foley  v.  BurreU,  where  the 
infant  tenant  in  tail  became  entitled,  although  he  did  not  become  entitled 
in  possession,  and  although  the  words  were  "  in  possession,"  yet,  by  force  of 
the  word  "  heirlooms,"  the  Coxut  held  that  the  two  properties  were  to  be 
settled  together;  and  in  that  case,  which  is  always  thought  a  strong  case, 
though  recognised  at  law,  the  Court  actually  gave  to  the  infant  tenant  in  tail 
an  immediate  interest,  the  e£Eect  of  which  was  to  vest  it  in  the  father,  as 
against  whom,  in  truth,  the  testator  was  providing.  Therefore,  the  order  cm 
the  petition  will  be  as  prayed. 


Stuart,  V.C.,  June  28,  1866. 

WARBEN  V.  WYBAULT. 

12  Jur.  N.S.  689;  15  L.  T.  165. 

Marriage  aettlement — Money  to  be  "raised"  or  "  tecured"  by  a  policy 
of  insjiTance  in  the  name  of  the  husband — Departure  from  the  actual  ierma  of 
the  trust — Bonuaea — English  and  Irish  currency. 

Settlement. — The  trustees  of  a  marriage  settlement  were  directed  to  keep 
up  the  premiums  of  a  policy  of  insurance  "to  be  taken  out  from  some  office 
in  England  or  Ireland,"  on  the  life  and  in  the  name  of  M.  W.,  the  husband, 
out  of  the  annual  income  of  the  property  in  the  settlement.  They  were  then 
directed  to  stand  possessed  of  the  said  policy,  and  a  sum  of  4,0001.  thereby 
to  be  "  raised  '*  or  "  secured,"  upon  certain  trusts,  after  the  decease  of  M.  W., 
for  the  wife  and  the  children  of  the  marriage.  The  said  M.  W.  covertantcd 
to  execute  a  regular  assignment  of  the  policy  of  inaurancCt  *'  together  icitk 
the  said  sum  of  4,0001.  sterling,  to  be  insured  upon  the  trusts,  and  for  the 
purposes  aforesaid."  M.  W.  did  actually  assign  to  the  trustees  an  Irish  policy 
for  4,0001.,  Irish  currency,  which  he  had  effected  before  the  date  of  the  settle- 
ment. Some  time  after,  the  trustees  allowed  the  policy  so  assigned  to  drop, 
and  effected  an  English  policy  on  the  life  of  M.  W.,  but  in  their  own  names, 
for  3,6661.  ISs.  4d.,  which  sum  of  English  currency  they  were  advised  was 
equivalent  to  4,0001.  Irish  currency.  This  policy  they  purported  to  hold  on 
the  trusts  of  the  settlement  in  substitution  for  the  Irish  policy  of  4,0001.,  and 
they  paid  the  premiums  out  of  M.  W.'s  life  income,  as  directed  by  the  settle- 
ment. M.  W.  afterwards  died,  having  by  his  wiU  bequeathed  the  bonuses, 
which  with  the  sum  of  3,666Z.  IBs.  4d.,  amounted  to  nearly  5,0002.,  on  eerUan 
trusts : — Held,  on  bi7I  filed  by  some  of  the  persons  claiming  under  the  marriage 
settlement,  that  the  bonuses  belonged  to  the  trustees  of  the  settlement,  and 
did  not  pass  by  the  will  of  M.  W. 

Cause. — The  point  arising  in  this  cause  related  to  the  destination  of 
certain  bonuses  on  a  policy  of  insurance  effected  by  the  taniatees  of  a  marriage 
settlement.  A  question  was  also  mooted  as  to  whether  a  policy  for  a  certun 
sum  "to  be  taken  out  from  some  office  in  England  or  Ireland,"  meant  a 
policy  for  that  sum  in  English  or  in  Irish  ciurency. 

By  an  indenture  of  settlement,  dated  the  7th  January,  1825,  being  the 
marriage  settlement  of  Sarah  Eaton  Swettenham,  afterwards  Sarah  Eaton 
Warren,  and  Michael  Warren,  it  was  recited,  inter  alia,  that  it  had  been  agreed 
that  a  sum  of  4,0O0L  sterling,  to  be  raised  by  insurance,  in  manner  therein- 
after mentioned,  on  the  life  of  the  said  Michael  Warren,  should  be  conveyed, 
settled,  and  disposed  of  to  such  uses,  upon  such  trusts,  and  to  and  for  such 
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intents  and  purposes,  and  in  such  manner  as  was  thereinafter  mentioned 
concerning  the  same.  Then,  after  various  other  provisions,  the  said  Sarah 
Eaton  Swettenham,  with  the  privity  and  approbation,  Ac,  and  also  the  said 
Michael  Warren,  according  to  their  respective  interests,  did  give,  grant, 
bargain,  sell,  alien,  release,  and  confirm  unto  the  trustees  of  the  settlement, 
their  heirs  and  assigns,  a  certain  messuage  or  tenement,  together  with  several 
closes  or  parcels  of  land  situate  at  Over  Whitley,  in  the  county  of  Chester, 
upon  trust  that  they,  the  said  (trustees),  and  the  survivor  of  them,  his  heirs 
and  assigns,  should,  during  the  life  of  the  said  Michael  Warren,  receive  and 
take  the  clear  yearly  rents,  issues,  and  produce  of  all  and  singular  the  said 
messuage  and  tenement,  and  the  several  closes,  closures,  fields,  or  parcels  of 
land  aforesaid,  and  should  and  would,  immediately  after  the  solemnisation  of 
the  said  intended  marriage,  apply  the  same,  or  a  competent  part  thereof,  in 
defraying  and  paying  the  premiums  and  other  expenses  attendant  on  taking 
out  one  policy  of  insurance  on  the  life  and  in  the  name  of  the  said  Michael 
Warren,  from  some  office  of  insurance  of  lives  in  England  or  Ireland,  in  the 
sum  of  4,0001.  sterling,  for  the  life  of  the  said  Michael  Warren  (which  the 
said  Michael  Warren  did  thereby  fully  authcffise  and  empower  them  to  do) ;  and 
in  defraying  and  paying,  yearly  and  every  year  during  the  life  of  the  said 
Michael  Warren,  the  annual  premium,  charges,  or  expenses  to  be  made,  paid,  or 
disbursed  on  the  said  insurance  of  the  said  Michael  Warren's  life;  and  after 
payment  of  the  said  annual  premium,  charges,  or  expenses  for  such  insurance, 
that  they  the  said  trustees,  and  the  survivor  of  them,  his  heirs  and  assigns, 
should  permit  and  suffer  the  said  Michael  Warren  and  his  assigns  during  his 
life  to  receive  and  take  to  his  and  their  own  use  and  benefit  the  residue  and 
surplus  (if  any)  of  such  yearly  rents,  issues,  and  produce  of  the  said  messuage 
and  tenement,  and  the  several  closes,  closures,  fields,  or  parcels  of  land  afore- 
said (over  and  above  so  much  thereof  as  should  be  sufficient  from  time  to 
time  yearly  during  the  life  of  the  said  Michael  Warren,  to  defray  and  pay  tiie 
annual  premium  or  charges  on  the  insurance  of  the  life  of  the  said  Michael 
Warren  for  the  sum  of  4,000i.  sterling  as  aforesaid).  Then,  after  various  other 
provisions,  the  trust-ees  were  directed  to  stand  possessed  of  the  said  policy 
of  insurance  on  the  life  of  the  said  Michael  W'arren,  and  the  sum  of  4,0001. 
thereby  to  be  secured,  upon  trust  immediately  after  the  death  of  the  said 
Michael  Warren,  to  permit  the  said  Sarah  Eaton  Swettenham,  in  case  she 
should  survive  the  said  Michael  Warren,  her  intended  husband,  during  her 
natural  life  to  receive  the  interest  of  "  the  said  sum  of  4,0001.  to  be  insured 
on  the  life  of  the  said  Michael  Warren;**  and  after  the  decease  of  the  survivor 
of  them,  the  said  Michael  Warren  and  Sarah  Eaton  Swettenham,  to  stand 
possessed  of  "  the  said  sum  of  4,0001.  to  be  raised  by  insurance  as  aforesaid,** 
upon  certain  trusts  for  the  children  of  the  said  marriage,  and  the  like.  And 
by  the  said  indenture  the  said  Michael  Warren  entered  into  a  covenant,  which 
contained  (inter  alia)  the  following  words: — "  And  further,  that  he,  the  said 
Michael  Warren,  his  executors  or  administrators,  shall  and  will  at  any  time 
hereafter,  upon  the  report  of  them  the  said  trustees,  execute  a  regular  assign- 
ment to  them,  or  any  of  them,  of  the  before -mentioned  policy  of  insurMice, 
so  to  be  taken  out  in  the  name  and  for  the  life  of  him  the  said  Michael  Warren, 
together  with  the  said  sum  of  4,000i.  sterling  to  be  insured  upon  the  trusts 
and  for  the  purposes  aforesaid."  And  it  was  by  the  said  indenture  declared 
that  it  was  the  intention  and  meaning  of  the  parties  thereto,  that  the  said 
trustees  should  immediately  after  the  decease  of  the  said  Michael  Warren, 
invest  the  said  sum  of  4,000!.,  when  received  from  the  insurance  company, 
in  the  funds  or  other  Government  securities  m  England  or  Ireland,  and  from 
time  to  time  alter,  vary,  and  transpose  such  securities,  and  stand  possessed 
thereof  upon  the  trusts  and  for  the  uses  and  purposes  thereinbefore  expressed 
and  declared  respecting  the  said  sum  of  4,0001.,  and  for  and  upon  no  other 
uses,  trusts,  or  purposes. 

The  trustees  of  the  settlement  omitted  to  effect  a  policy  for  4,0001..  as 
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directed  by  the  settlement,  under  the  following  circumstances : — Prior  to  the 
preparation  of  the  above-mentioned  deed  of  settlement,  that  is,  on  the  31st 
December,  1824,  the  said  Michael  Warren  had  effected  an  insurance  on  hi8 
own  life  for  4,OO0L,  Irish  currency,  in  the  Irish  Alliance  Assurance  Company 
in  Dublin ;  and  by  an  indenture,  dated  the  31st  October,  1825,  he  assigned  the 
said  policy  to  the  trustees.  This,  at  least,  was  believed  to  be  the  case,  and 
the  various  parties  admitted  the  assignment  in  argument,  though  the  indenture 
of  the  31st  October,  1625,  could  not  be  found.  After  the  date  of  this  assign- 
ment, that  is,  on  the  31st  December,  1825,  the  trustees  effected  a  policy  for 
8,666L  13s.  Ad.  in  an  English  office,  the  Norwich  Union  Insurance  Society, 
on  the  life  of  the  said  Michael  Warren,  but  in  their  own  names.  This  policy 
they  purported  to  effect  in  substitution  for  the  Irish  policy  (considering  3,666i. 
138.  4d.  to  be  equal  to  4,000/.  Irish  currency,  and  supposing  that  the  settle- 
ment, which  was  prepared  in  Ireland,  referred  to  Irish  currency),  and  to  hold 
on  the  trusts  declared  by  the  settlement  of  the  policy  for  4,0001.,  therein 
directed  to  be  effected  in  the  name  of  the  said  Michael  Warren. 

Many  years  after  the  date  of  the  settlement,  the  trustees  discovered  that 
it  was  doubtful  whether  the  policy  for  3,666L  138.  4d,,  could  properly  be 
deemed  to  be  in  compliance  and  satisfaction  of  the  provision  contained  in  the 
said  indenture  of  settlement  for  the  insurance  of  the  life  of  Michael  Warren 
for  4,0001.  They  accordingly  applied  to  Michael  Warren  to  give  them  an 
indemnity  for  any  loss  that  they  might  sustain  in  respect  thereof,  and  the 
said  Michael  Warren  executed  a  deed,  dated  the  4th  June,  1844,  whereby  he 
covenanted,  for  himself,  his  heirs,  executors,  and  administa-ators,  to  indemnify 
the  trustees,  their  heirs,  executors,  administrators,  and  assigns,  against  all 
claims  and  demands  whatsoever  which  any  child,  children,  or  issue  of  the 
said  Michael  Warren  and  Sarah  Eaton  his  wife,  or  any  other  person  or  persons 
whosoever,  could  or  might  have  against  them,  the  said  (trustees),  their,  or 
either  of  their,  heirs,  executors,  administrators,  or  assigns,  for  or  by  reason 
or  on  account  of  the  said  sum  of  3,666/.  13s.  4(i.  British  money  only  having 
been  so  insured  on  the  life  of  the  said  Michael  Warren,  or  the  difference 
between  such  simi  and  the  sum  of  4,000L  of  like  money,  and  from  and  against 
all  actions  or  suits,  &g.  ;  and  also  that  it  should  be  lawful  for  the  said 
(trustees),  their  heirs,  executors,  administrators,  or  assigns,  by  and  out  of  any 
bonuses  or  other  sum  or  sums  of  money  which  might  come  to  tiieir  hands 
from  the  said  Norwich  Union  Insurance  Office,  or  any  other  insurance  office 
or  offices,  or  otherwise,  to  retain  to  and  reimburse  himself  and  themselves  all 
such  sum  and  sums  of  money,  losses,  costs,  charges,  damages,  and  expenses 
as  he  or  they  might  pay,  incur,  or  sustain  on  account  or  by  reason  of  any  such 
claims  or  demands  as  aforesaid,  or  otherwise  in  the  premises. 

Michael  Warren  died  on  the  19th  November,  1863,  leaving  several 
children  of  the  said  marriage,  and  having  duly  made  and  executed  his  last 
will,  in  which  he  recited  that  a  bonus  of  1,3161.  lis.  id.  had  been  declared 
on  the  said  policy  up  to  the  20th  March,  1862,  and  bequeathed  "  all  bonuses  " 
to  the  Eev,  Nicholas  Power  and  Alexander  Hamilton,  the  trustees  of  his  said 
will,  on  certain  trusts.  The  said  Sarah  Eaton  Warren  died  in  the  lifetime  of 
her  husband,  without  having  made  any  appointment  or  disposition  under  the 
settlement  above  mentioned. 

One  of  the  trustees  of  the  settlement  died  on  the  5th  November,  1861. 
The  present  bill  was  filed  by  the  plaintiffs,  two  of  the  children  of  the  marriase, 

against  the  surviving  trustee  of  the  settlement  and  the  executrix  of  the 
deceased  trustee.  The  plaintiffs  submitted,  among  other  things,  that  the 
bonus  or  bonuses  on  the  said  policy  for  3,6661.  138.  4d.  formed  part  of  the 
trust  funds  of  the  settlement,  and  ought  to  be  disposed  of  accordingly.  The 
defendants  to  the  suit,  besides  the  surviving  trustee  and  executrix  above 
mentioned,  were  the  trustees  of  the  will  of  Michael  Warren,  and  one  of  the 
children,  Annette  Josephine  de  Bergue  (who  was  interested  under  the  trusts 
of  the  will),  and  her  husband,  Miguel  de  Bergue. 
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Molina,  Q.C.,  and  Riddell,  for  the  plaintiffs,  represented,  that  if  there  were 
an  assignment  to  the  trustees  of  a  settlement  of  a  policy  of  insurance,  or  of 
a  sum  insured  thereby,  the  aBaignment  carried  with  it  not  only  the  actual 
money,  but  also  other  moneys  accruing  by  it,  unless  a  contrary  intention 
appeared  by  the  policy.  [Sir  J.  Stuart,  V.C. — Yes;  but  if  it  is  a  fixed  sum 
of  4,0001.  secured  by  a  policy,  then  the  assignment  can  only  carry  the  4,0001.1 
A  covenant  to  assign  a  policy  was  in  equity  an  assignment.  That  was  the 
circumstance  arising  here.  The  Irish  pohcy  was  actually  assigned  to  the 
trustees,  and  the  policy  in  the  Norwich  Union  Insurance  Office  was  only  in 
substitution  for  the  original  policy,  and  must  be  held  to  have  been  assigned 
in  equity.  Consequently,  all  bonuses  belonged  to  the  trustees  of  the  settle- 
ment. (They  cited  Parkes  v.  Bott  (9  Sim.  388)  and  Courtney  v.  Ferrer* 
(1  Sina.  137).] 

OihoTne,  Q.C.,  and  Kay,  for  the  trustees  of  the  will  of  Michael  Warren 
and  for  Mrs.  De  Bergue,  argued  that  the  bonus  or  bonuses  were  not  subject 
to  the  trusts  of  the  settlement,  but  passed  by  the  will.  It  was  clear  that  the 
tarustees  of  the  settlement  were  themselves  dissatisfied  with  the  assignment  to 
them  of  the  Irish  policy,  since  they  took  an  indemnity  from  Michael  Warren 
afterwards.  The  present  policy,  on  the  other  hand,  was  effected  by  the 
trustees  merely  as  a  security  for  a  sum  of  4,000?.,  which  alone  was  covenanted 
to  be  raised  or  secured  by  insurance.  [Sir  J.  Stuart,  V.C. — There  is  no  doubt 
about  the  words  of  the  settlement ;  but  the  Irish  policy,  having  been  actually 
assigned,  was  afterwards  allowed  to  drop.  The  trustees  of  the  settlement 
then  made  a  bargain  for  themselves  with  the  trust  fund,  and  effected  a  smaller 
policy,  which,  however,  ultimately  amounted  to  more  than  4,000L  There  is 
here  no  resulting  trust  for  Michael  Warren,  because  this  is  not  the  policy  that 
he  assigned.  If  the  pohcy  had  ultimately  turned  out  less  than  4,0001.,  then 
the  ccstuia  que  tmst  could  have  come  on  the  trustees  of  the  settlement,  and 
the  trustees  on  Michael  Warren,  to  make  up  the  deficiency.  But  he  has  no 
right  to  any  surplus;  the  new  policy  was  irregular,  but  it  was  a  dealing  with 
the  trust  property.  It  might  have  produced  a  loss,  but  it  produced  a  gain, 
in  which  Michael  Warren  could  have  no  part.  ]  The  policy,  however,  as 
admitted  by  the  bill,  was  merely  a  substituted  policy,  under  which  Michael 
Warren  was  entitled  to  any  surplus  over  4,0001.  Had  the  policy  been  taken 
out  in  Michael  Warren's  name,  as  the  settlement  directed,  then  there  would 
clearly  have  been  a  resulting  trust  for  him,  and  consequently  there  would  be 
a  resulting  trust  now.  By  the  settlement  Michael  Warren  was  entitled  to 
any  excess  over  4,000i. ;  for  any  policy  taken  out  under  the  settlement  was 
merely  for  raising  a  sum  of  4,000i.  That  was  the  ease  with  the  original  policy, 
which  was  merely  a  security  for  4,000L,  and  that  must,  consequently,  be  the 
case  also  with  the  substituted  policy.  It  could  not  be  said  that  the  trustees 
of  the  settlement  had  become  entitled  to  any  larger  sum  by  departing  from 
the  terms  of  the  settlement.  No  dealings  of  the  trustees  could  place  more 
property  in  the  settlement  than  was  in  it  before.  Moreover,  the  trustees  of 
the  settlement  were  directed  to  pay  premiums  out  of  Michael  Warren's  life 
estate  under  the  settlement;  they  had  done  so,  and  had  paid  more  than 
necessary.  The  excess  of  the  actual  policy  over  4,000/.  represented  an  excess 
of  expenditure  in  premiums  out  of  Michael  Warren's  money.  There  was, 
consequently,  a  clear  equity  in  favour  of  Michael  Warren  to  that  extent,  and 
the  excess  of  the  policy  should  be  restored  to  him,  as  being  the  produce  of 
his  money  laid  out  by  the  trustees. 

Greene,  Q.C.,  Chitty,  and  Bird,  for  other  parties. 

Sir  J.  Stuart,  V.C.  (without  calling  for  a  reply). — There  is  no  resulting 
toust  for  Michael  Warren.  There  must  be  a  declaration  that  the  whole 
proceeds  of  the  policy  in  the  Norwich  Union  Office,  including  bonuses,  are 
subject  to  the  truste  of  the  settlement.  Costs  of  all  parties  to  be  paid  out 
of  the  proceeds  of  the  policy. 
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IN  THE  COURT  OF  EXCHEQUER. 

Pollock,  C.B.,  Martin,  Bramwell,  and  Channell,  BB.,  June  8,  1866. 
KELLOCK  V.  THE  HOME  AND  COLONIAL  INSURANCE  SOCIETY. 

12  Jur.  N.S.  653. 

DiscovBRY.  A. — What  inspection  of  documents  i»  allowable  in  an  action 
on  a  policy  of  marine  insurance. 

The  action  was  brought  upon  a  policy  of  marine  insurance  for  a  total  Ices 
on  the  steamer  Carlo,  which  was  abandoned  at  Bermuda,  and  notice  of  the 
abandonment  given  to  the  defendants  the  underwriters.  The  defendantB, 
inter  alia,  pleaded  that  the  vessel  was  not  seawcffthj,  and  that  she  was  not 
lost  by  peiilfl  of  the  sea.  The  defendants,  with  the  consent  of  the  plaintiff, 
sent  out  a  captain  to  have  the  ship  repaired  and  brought  home ;  the  same  to  be 
at  l^e  expense  and  risk  of  the  defendants,  and  wil^out  prejudice  to  the  nghta 
and  claims  of  the  plaintiff.  This  captain  took  the  ship  in  ballast  to  New  York. 
Another  captain  was  then  sent  out  by  the  defendants,  who  took  her  to 
Bermuda,  and  ultimately  brought  her  home  to  Liverpool  in  ballast. 

After  the  commencement  of  the  action  the  plaintiff  applied  at  chambers  tor 
an  order  requiring  the  defendants  to  state  in  an  affidavit  the  documents  in 
their  possessicm  relating  to  the  matters  in  dispute,  or  what  they  know  as  to 
the  custody  thereof,  and  if  they  objected  to  produce  such  as  ^ey  were  able  to 
produce.  The  summons  was  heard  before  Martin,  B.,  who.  after  hearing  botii 
sides,  made  the  order  as  desired.  In  obedience  thereto,  the  defendants  deposed 
that  they  had  in  their  possession  the  following  documents : — 

1.  The  risk  hook  of  the  defendants'  company. 

2.  The  ledger  and  journal  of  the  same. 

S.  The  opinion  of  M.  Bossier  (the  surveyor  employed  by  the  defendants) 
on  the  report  of  damage  sustained  by  The  Carlo  at  Bermuda. 

4.  Copies  of  letters  from  the  secretary  of  the  Wreck  and  Salvage  Associa- 
tion at  Lloyd's,  on  behalf  of  the  defendants  and  other  underwriters,  to  the 
plaintiff's  attorneys  and  brokers. 

On  the  8th  March,  the  plaintiff,  not  being  satisfied  with  these  particulars, 
obtained  leave  from  a  judge  at  chambers  to  administer  interrogatories  to  the 
defendants'  agent,  and  he  accordingly  administered  interrogatories  concerning 
t^e  whole  course  and  condition  of  the  vessel  from  the  time  when  she  was 
abandoned  by  the  plaintiff  to  the  time  when  she  was  brought  home,  including 
inquiries  aa  to  whether  she  was  repaired  at  Bermuda,  at  New  York,  at 
Newfoundland,  and  at  Liverpool,  and  the  amount  of  the  expenses  of  such 
repairs  at  each  place  severally.  The  plaintiff  also  inquired,  by  his  interro- 
gatories, what  correspondence  had  passed  between  the  captain  of  the  vessel 
for  the  time  being  at  all  times  since  she  was  taken  into  the  possession  of  the 
defendants  and  until  her  return  home,  and  the  defendants  or  others  in  their 
interest,  during  the  period  in  question ;  and  what  surveys  or  reports  concerning 
the  state  of  the  vessel,  and  also  what  documents  concerning  the  insurance 
of  the  vessel  by  the  defendants,  and  otherwise  concerning  the  vessel,  were  in 
the  hands  of  the  defendants.  The  defendants  declined  to  answer  the  inteno- 
gatories  of  the  plaintiff  in  so  far  as  they  consisted  of  the  above  question;  and 
in  Easter  Term, 

Melliah  obtained  a  rule  calling  upon  the  defendants  to  shew  cause  why 
the  officer  of  the  company  should  not  make  an  affidavit  setting  forth  the 
documents  in  the  possession  of  the  company's  secretary  relatmg  to  the  facts 
inquired  into  by  the  interrogatories,  as  above  get  out,  and  why  the  plaintift 
and  their  attorneys  should  not  be  at  liberty  to  inspect  and  take  copies  of  such 
documents. 

Edward  James  shewed  cause  against  the  rule. — ^This  is  entirely  the  risk 
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of  the  defendants.  If  the  defendantB  were  able  to  shew  thai  the  repairing  of 
the  ship  had  been  an  entirely  profitable  transaction,  they  would  not  be  allowed 
to  prejudice  the  plaintiff's  case. 

Mellish,  in  support  of  the  rule,  cited  The  Chartered  Bank  of  India  v.  Rich 
(8  L.  T.  454) ;  Daniel  v.  Bond  (9  C.B.  N.S.  716) ;  Woolley  v.  Pole  (14  C.B.  N.S. 
588) ;  and  Flight  v.  Robinson  (8  Beav.  22). 

Cur.  adv.  vult. 

The  Court  now  said  that  the  plaintiff  should  be  allowed  to  inspect  the 
log  of  The  Carlo  on  her  voyage,  since  she  was  abandoned,  home,  but  nothing 
else. 

Order  accordingly. 


IN  THE  OOHHON  PUEA8. 

Erle,  C.J.,  WiLLES,  Keating,  and  Smith,  JJ.,  Jan.  28.  1866. 

TUNNEY  V.  THE  MIDLAND  RAILWAY  COMPANY.  * 

12  Jut.  N.S.  691;  L.  R.  1  CP.  291. 

Applied,  Lavell  v.  Howell,  [1876]  E.  R.  A.;  45  L.  J.  CP.  887;  1  CP.  D. 
161 ;  34  L.  T.  183;  24  W.  E.  672  (CP.  D.).  Discussed,  Holneaa  v.  Mackay, 
[1899]  E.  R.  A.;  68  L.  J.  Q.B.  724;  [1899]  2  Q.B.  319;  80  L.  T.  881; 
47  W.  R.  581  (C.  A.). 

Maaier  and  servant — Injury  by  fellow-aervant. 

Master  and  Servant.  C. — The  plaintiff  was  employed  to  pick  up  atones 
from  off  the  defendania'  line;  while  returning  in  the  evening  after  hia  work 
was  over  in  a  train  driven  by  the  defendania'  servant,  a  collision  occurred  by 
the  negligence  of  one  of  them,  whereby  the  plaintiff  waa  injured;  it  unaa  a  term 
of  the  contract,  that  the  plaintiff  ahou^  return  in  the  defendants'  train: — Held, 
i/iat  the  plaintiff  could  not  recover  damagea  from  the  defendants,  as  he  and 
the  person  who  waa  guilty  of  the  negligence  were  fellow-servants  engaged  in 
a  common  employment,  teithin  the  meaning  of  the  rule  of  Utto. 

This  was  an  action  brought  by  the  plaintiff,  who  had  been  employed  by 
the  defendants,  to  recover  compensation  for  injuries  received  from  the 
negligence  of  his  fellow-servant;  he  received  2s.  6rf.  per  day  to  piclt  up  stones 
on  the  defendants'  line;  while  returning  in  the  evening  to  Birmingham  after 
his  work  was  over,  in  a  train  driven  by  the  defendants'  servants,  a  collision 
occurred  through  the  negligence  of  one  Parsons,  in  the  defendants'  employ, 
whereby  the  j^intiff  waa  injured.  The  verdict  was  entered  for  the  defendants, 
leave  being  reserved  to  the  plaintiff  to  move  to  enter  the  verdict  fOT  1001. ,  and 
n  rule  was  obtained  accordingly. 

Field,  Q.C.,  and  WiUa  shewed  cause. — The  question  is,  were  the  plaintiff 
and  Parsons  in  a  common  employment?  [They  referred  to  Morgan  v.  Tfe* 
Vale  of  Neath  Railway  Company  (38  L.  J.  Q.B.  260;  10  Jur.  N.S.  1074;  85 
L.J.  Q.B.  23):  Priestly  v.  Fowler  (3  M.  &  W.  1):  Waller  v.  The  South-Eaaiern 
Railway  Company  (32  L.  J.  Ex.  205  ;  9  Jur.  N.S.  501);  Lovegrove  v.  The 
London  and  Brighton  Railway  Company  (88  L.  J.  CP.  829;  10  Jur.  N.S.  879); 
and  Oilshanon  v.  Stonybrook  Railroad  Corporation  (10  Cush.  (Massachusetts) 
Rep.  228).] 

The  Court  called  on 

Oibbons  to  support  the  rule. — ^It  was  not  tiie  negligence  of  ParsoDB  that 
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caused  the  accident,  but  the  negligence  of  the  company,  in  having  an  insuffi- 
cient sta£f.  It  was  not  anj  part  of  the  plaintiff's  remuneration  that  he  should 
be  taken  back  to  Birmingham;  he  went  as  a  passenger,  and  was  not  in  this 
respect  the  defendants'  servant;  he  ceased  to  be  a  servant  when  he  had  finished 
his  work.  The  plaintiff  admits  that  he  would  have  had  no  cause  of  action 
if  the  accident  had  happened  while  he  was  at  work. 

Erle,  C.J. — Parsons  was  in  the  same  employment  with  the  plaintiff, 
however  dissimilar  their  duties  may  have  been.  The  plaintiff  was  clearly  in 
the  employ  of  the  defendants  at  the  time  of  the  accident.  I  cannot  find  any 
distinction  from  the  cases  which  have  been  mentioned  by  the  defendants' 
counsel. 

WiLLES,  J. — The  company  is  not  liable;  the  damage  was  sustained  by  the 
negligence  of  the  plaintiff's  fellow-servant.  It  is  impossible  to  aSord.  him  a 
remedy. 

Keating,  J. — We  are  bound  by  t^e  finding,  and  it  has  been  found  that  it 
was  part  of  the  contract  that  the  plaintiff  should  return  by  the  defendants* 
train. 

Smith,  J.,  concurred. 

Rule  discharged. 


IN  THE  COMMON  PLEAS. 

Erle,  C.J.,  Willes,  Keating,  and  Smith,  JJ.,  Jan.  24,  1866. 

THE  GREAT  WESTERN  RAILWAY  COMPANY,  appeUania,  REDMAYNE, 

respondent. 

12  Jur.  N.S.  692;  L.  R.  1  CP.  329. 

See  Woodger  v.  Great  Weaiern  Railway,  [1867]  E.  R.  A. ;  36  L.  J.  CP.  177; 
L.  R.  2  CP.  318;  15  L.  T.  579;  15  W.  R.  383  (CP.). 

Carrier — Delay  in  transmission  of  goods — Damages. 

Cabriers. — A  plaintiff  had  forwarded  certain  goods  to  an  agent  by  the 
defendants'  railway;  oieing  to  a  delay  occasioned  by  their  negligence,  the  goods 
did  not  arrive  at  their  destination  until  the  agent  had  gone: — Held,  that  the 
plainiiff  was  not  entitled  to  recover  damages  for  the  loss  of  the  profits  which 

he  might  have  gained  if  the  goods  had  arrived  in  time,  they  having  been 
delivered  to  the  defendants  without  notice  of  the  purpose  for  which  they 
were  sent. 

This  was  an  appeal  from  the  county  court.  It  appeared  that  the  plaintiff 
had  forwarded  certain  goods  to  an  agent  by  the  defendants'  railway;  owing  to 
a  delay  occasioned  by  their  negligence,  the  goods  did  not  arrive  at  their  destina- 
tion until  the  agent  had  gone.  The  coimty  court  judge  decided  that  damages 
for  the  loss  of  the  profits  which  might  have  been  gained,  might  be  recovered, 
^ough  the  goods  had  been  delivered  to  the  defendants  witiiout  notice  of  the 
purpose  for  which  they  were  sent. 

Clerk,  for  the  appellants. — The  loss  of  a  particular  contract  cannot  be 
recovered,  as  no  notice  was  given.  [He  referred  to  Borries  v.  Hutchinson 
(34  L.  J.  CP.  169;  11  Jur.  N.S.  267);  Collard  v.  The  South-Eastem  Bafltpay 
Company  (30  L.  J.  Ex.  393  ;  7  Jur.  N.S.  950);  Wilson  v.  The  Lancashire  and 
Yorkshire  Railway  Company  (30  L.  J.  CP.  232  ;  7  Jur.  N.S.  862);  O'Hanlan 
V.  The  Great  Western  Ratlway  Company  (34  L.  J.  Q.B.  154;  11  Jur.  N.S. 
797);  Hadley  v.  Baxendale  (9  Exch.  841;  18  Jut.  858);  and  Black  v.  Baxen- 
dale  (1  Exch.  410).] 
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Pope,  for  the  respondent. — The  respondent  is  entitled  to  recover  the  value 
which  would  have  attached  to  the  goods  if  they  had  arrived  in  time. 
[WiLLES,  J. — In  Wilson  v.  The  Lancashire  and  Yorkahire  Railway  Company 
damages  were  recovered  for  deterioration  arising  from  delay;  but  that  was 
because  the  season  for  using  the  goods  was  past;  the  season  of  the  year  may 
have  great  influence  in  enhancing  the  value;  it  was  as  if  a  quantity  of  skates 
had  been  ordered  for  the  Ist  December,  and  delivered  on  the  Ist  May;  but 
in  this  case  there  was  only  one  person  to  whom  the  goods  were  of  the  value 
in  question.    The  cases  are  quite  distinguishable.] 

Erle,  C.J. — The  respondent  was  not  entitled  to  the  sum  awarded  to  him 
by  the  county  court  judge ;  he  is  not  to  have  the  sum  which  he  might  have 
gained  if  the  goods  bad  been  sold  with  all  the  skill  of  his  agent. 

WiLLES,  Keatino,  and  Smith,  JJ.,  concurred. 

Judgment  for  the  appeUani.^ 


IN  THE  COMMON  PLEAS. 

Eble,  G.J.,  WiLLES,  Keatino,  and  Smith,  JJ.,  Jan.  25,  1866. 
BUCK  V.  HURST  AND  ANOTHER. 
12  Jur.  N.S.  704;  L.  R.  1  CP.  297. 
Joint  UabUity — Evidence . 

Money  Counts.  C. — Where  a  plaintiff  lent  money  to  B.  n  a  guarantee 
of  H .,  and  afterwards  B . ,  the  principal  debtor,  and  H.  b  gned  a  paper, 
promising,  jointly  and  severally,  to  repay  the  money  borrowed  by  B.  from 
the  plaintiff: — Held,  that  there  was  evidence  to  charge  B.  and  H,  jointly,  and 
that  they  were  liable  to  be  sued  in  an  action  in  which  they  both  were 
defendants. 

The  facts  of  this  case  appear  to  have  been  as  follows: — ^The  plaintiCF  was 
asked  to  lend  money  to  Bailey,  which  he  refused  to  do  unless  Hurst  would 

be  surety;  the  money  was  advanced,  and  the  two  defendants  signed  a  paper 
containing  the  words,  "  We  jointly  and  severally  promise  to  pay."  An  action 
having  been  brought,  the  jury  found  for  the  plaintiff. 

J.  0.  Griffiths  now  moved  for  a  rule,  calling  on  the  plaintiff  to  shew  caus-^ 
v/hy  a  new  trial  should  not  be  had. — The  cause  of  action,  as  laid  in  the  declara- 
tion, is  joint,  but  the  defendants  were  liable  separately.  Hurst  was  liable  only 
on  his  guarantee.  In  Lemere  v.  Elliott  (30  L.  J.  Ex.  350;  7  Jur.  N.S.  1206) 
it  was  decided,  that  an  I  0  U,  not  given  in  acknowledgment  of  a  debt  due, 
nor  as  the  result  of  an  account  stated  between  the  parties,  is  not  evidence 
under  a  count  on  an  account  stated.  In  that  case  it  had  been  verbally  agreed 
that  the  plaintiff  should  sell,  and  the  defendant  buy,  the  plaintiff's  business, 
lease,  stock-in-trade,  and  fixtures ;  the  plaintiff  should  introduce  the  defendant 
to  his  customers,  and  instruct  him  in  his  business,  the  defendant  giving  his 
I  O  U  for  25i.  on  account.  The  plaintiff,  in  pursuance  of  this  agreement,  did 
afterwards  introduce  the  defendant  to  his  customers,  and  instruct  him 
in  his  business,  but  the  defendant  refused  to  complete  the  purchase. 
It  was  held,  in  an  action  to  recover  the  251.,  for  which  the  I  O  U 
was  given,  the  declaration  being  a  count  upon  an  account  stated,  and 

(1)  The  parties  agreed  to  decide  what  som  should  be  paid  to  the  respondent  as  compensa- 
tion for  the  remainiDg  headi  at  damage  which  he  had  sustained  throngh  the  delay  in  forwarding 
the  goods. 
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the  plea  the  general  issue,  that  on  these  facts  the  plainti£F  had  been  rightly 
nonsuited.  In  French  v.  French  (2  Man.  &  G.  644),  A.,  by  letter,  aclmow- 
ledged  to  have  received  from  B.  321L  58.  By  a  contemporaneous  account 
taken  between  these  parties,  it  appeared  that  1461.  38.  6d.,  part  of  the 
32H.  58.,  was  a  sum  due  from  C.  to  6.,  which  A.  allowed  to  be  transferred  to 
the  debit  of  his  account  with  B.  A.  was  sued  by  B.,  inter  alia,  for  moneT 
lent,  and  upon  an  account  stated ;  and  it  was  held  that  A.  was  not  liable  for 
the  1461.  38.  6d.,  the  arrangement  amounting  to  a  promise,  without  considera- 
tion, to  pay  the  debt  of  another.  Fetch  v.  Lyon  (9  Q.B.  147;  11  Jur.  37)  is 
similar.  [He  referred  to  Green  v.  Daviet  (4  B.  &  Cr.  285)  and  Oould  v. 
Coombea  (1  C.B.  543).] 

Erle,  C.J. — This  rule  must  be  refused;  there  was  evidence  from  which 
the  jury  might  find  that  the  two  defendants  were  jointly  liable. 

WiLLES,  Keating,  and  Smith,  JJ.,  concurred. 


Mortgage  suit — Cotte,  charges,  and  expenaee  —  TasBation  of  —  ltem$ 
dtBaUowed. 

Shippino.  a. — Mortgagees'  coatn  in  a  mortgage  suit  wtTI  he  taxed  as 
beiweew  party  and  party,  in  accordance  with  the  practice  of  the  Court  of 
Chancery,  and  not  as  between  solicitors  and  clients,  where  a  decree  has  been 
made  by  consent  that  the  plaintiffs  are  to  receive  their  "  costs,  charges,  and 
expenses  properly  incurred." 

On  a  motion  by  the  plaintiffs,  mortgagees,  to  review  the  registrar's  iaxa- 
tion  disallowing— 

First,  charges  by  the  plaintiffs'  solicitors  for  attending  to  take  particulars 
of  other  suits  against  the  vessel  to  which  the  plaintiffs  were  not  parties; 

Secondly,  coats  of  negotiations  between  nval  incumbrancers  which  led  to 
nothing,  and  to  which  the  owners  of  the  vessel  were  not  parties; 

Thirdly,  costs  of  conference  with  counsel  at  a  stage  of  the  suit  token  it  is 
not  usual  for  a  conference  to  be  held; 

The  Court  affirmed  the  registrar's  taxation,  and  refused  the  motion,  with 
costs. 

This  was  a  motion  to  review  the  registrar's  taxation  of  the  plaintiffs'  costs 
in  a  cause  of  mortgage  instituted  by  James  Morrish  and  Francis  Nash,  the 
first  nwrtgagees,  by  transfer  of  the  steamship  Kestrel,  against  the  proceeds 
of  the  sale  of  that  vessel  remaining  in  the  registry  of  the  court,  the  vessel 
having  been  sold  in  a  suit  of  bottomry. 

A  decree  had  been  made  by  consent  that  the  plaintiffs  should  receive  the 
sum  claimed  by  them,  and  the  "costs,  charges,  and  expenses  properly 
incurred"  by  them  as  mortgagees;  and  the  question  raised  on  this  motion 
was,  whether  the  taxation  of  those  costs,  &c.,  ought  to  be  as  between  party 
and  party,  or  as  between  solicitors  and  clients. 

The  circumstances  of  the  case  are  fully  stated  in  the  judgment. 

July  3. — Osborne  Morgan,  in  support  of  the  motion. — The  whole  queetioD 
Is  as  to  costs,  charges,  and  expenses  of  mortgagees.  A  mortgagee  is  not 
allowed  to  be  out  of  pocket  if  his  costs,  charges,  and  expenses  are  hir. 


Rule  refused. 


ADMIRALTY. 
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{FisheT  on  ihe  Law  of  Mortgage,  561).  He  is  to  be  recouped  all  money  which 
he  is  liable  to  pay,  or  has  fairly  expended.  {Rameden  v.  Langley,  2  Vem. 
686;  Lomaas  v.  Hide.  2  Vem.  185;  Dryden  v.  Frost,  8  My.  &  C.  670).  All  the 
mortgagee  has  to  shew  is,  that  he  has  not  wantonly  incurred  costs.  The 
registrar  has  taxed  these  bills  as  between  party  and  party.  Our  objection  is 
to  the  taxation  on  principle;  ne  have  really  had  no  taxation  at  all.  If  the 
taxation  has  been  on  a  wrong  principle,  the  Court  will  send  the  bill  back 
to  the  registrar  to  be  treated  in  a  different  manner. 

E.  C.  Clarkaon,  for  the  owners. — The  suit  was  by  the  mortgagees  to 
enforce  their  security;  it  was  a  hostile  suit;  they  were  entitled  only  to  costs 
as  between  party  and  party.  The  term  "  costs,  charges,  and  expenses  properly 
incurred"  implies  some  discretion  in  the  registrar  as  to  what  he  should 
allow. 

0.  Morgan  replied. 

Cur.  adv.  vult. 

July  31. — Dr.  Lushixoton  delivered  judgment. — There  is  no  question  that 
can  come  before  the  Court  which  is  so  disagreeable  as  that  of  reviewing  the 
taxation  of  costs,  because  it  is  manifestly  clear  that,  for  the  greater  part.  It 
is  impossible  to  find  a  clear  principle  whereon  to  proceed,  and  whether  the 
charge  be  right  or  wrong  depends  upon  a  practice,  and  upon  a  practice  with 
which  the  Court  cannot  be  familiar,  and  can  only  obtain  information  by 
applying  to  other  sources.  This  is  a  motion  for  the  Court  to  review  the 
taxation  of  the  registrar.  This  vessel  has  been  the  subject  of  much  litigation- 
Amongst  other  suits  instituted  against  her  are  the  following :  — 1864, 
September,  No.  2357,  by  a  bottomry  bondholder;  October,  No.  23^,  by  the 
third  mortgagee;  November,  No.  2414,  by  the  second  mortgagee.  In  these 
suits  the  first  mortgagees  were  defendants.  1865,  February,  No.  2616, 
by  the  first  mortgagees.  The  last  cause,  the  one  in  which  the  first 
mortgagees  are  plaintiffs,  is  the  one  in  which  this  motion  is  made.  Besides 
these  suits  in  the  Admiralty  Court,  in  which  the  first  mortgagees  were 
plaintiffs  or  defendants,  there  were  other  suits  to  which  they  were  not  parties, 
and  there  was  also  a  Chancery  suit.  Smith  v.  Morrish,  instituted  by  the  trustees- 
for  the  creditors  of  the  owners  of  the  vessel,  in  which  the  first  and  other 
mortgagees  were  defendants.  The  vessel  was  sold  in  the  suit  of  the  bond- 
holder. No.  2357,  and  the  proceeds,  amounting  to  12,0501.,  were  paid  into  the 
registry.  On  the  8th  December,  1866,  a  compromise  of  this  suit.  No.  2616, 
by  the  first  mortgagees,  was  entered  into  between  the  solicitors  for  the  various 
parties  interested  in  the  proceeds  of  the  vessel — viz.  the  trustees  for  the 
creditors  of  the  late  owners,  the  third  mortgagees,  the  second  mortgagees,  and 
the  first  mortgagees.  This  compromise  was  carried  into  effect  by  the  decree 
of  the  Court  of  the  12th  December  following.  By  that  decree,  the  proceeds 
of  the  ship  were  condemned  in  a  specified  sum  of  5,655Z.  Qs.  Id.  for  principal 
and  interest  due  to  the  first  mortgagees,  and  in  the  costs,  charges,  and  expenses 
properly  incurred  by  them  as  mortgagees,  including  therem  the  costs  incurred 
by  the  first  mortgagees  as  defendants  in  the  above-mentioned  Chancery  suit, 
and  in  the  causes  in  this  court,  Nos.  2357,  2398,  2414,  instituted  respectively 
by  the  bondholder,  the  third  mortgagee,  and  the  second  mortgagee.  Subse- 
quently the  plaintiffs,  the  first  mortgagees,  brought  in  their  several  accounts 
of  costs  to  the  registry,  consisting  of — first,  costs  of  first  mortgagees  as  plaintiffs 
in  2616;  second,  costs  of  first  mortgagees  as  defendants  in  2357;  third,  costs 
of  first  mortgagees  as  defendants  in  2398;  foiuth,  costs  of  first  mortgagees  as 
defendants  in  2414;  fifth,  costs  of  first  mortgagees  as  defendants  in  Chancery 
suit;  sixth,  a  separate  account  of  charges  by  Messrs.  Davidson  &  Co.,  the 
solicitors  for  the  first  mortgngeen.  The  fifth  account  was  taxed  by  the  Master 
in  Chancery,  to  whom  it  was  referred.  The  other  accounts  were  taxed  by  the 
registrar,  and  it  is  to  review  his  taxation  of  the  costs  of  the  first  account  and 
of  the  sixth  account  that  the  present  motion  is  made  by  the  plaintiffs.  The 
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chief  ground  of  complaint  by  the  plaintiffs  is,  that  their  costs  have  not  been 
taxed  as  between  solicitors  and  clients.  On  this  question  I  have  endeavoured 
to  obtain,  from  the  most  competent  persons,  information;  and  I  am  infonned 
that,  in  a  mortgage  suit  in  the  Court  of  Chancery,  the  mortgagees*  costs  are 
always  taxed  as  between  party  and  party ;  and  I  cannot  construe  the  provision 
in  the  decree  which  was  made  by  consent,  that  the  plaintiffs  ehoxild  receive 
their  costs,  charges,  and  expenses  properly  incurred,  to  mean  that  their  costs 
should  be  taxed  as  between  solicitors  and  clients.  The  exact  meaning  of  that 
term,  "  costs,  charges,  and  expenses  properly  incurred,"  it  is  impossible  to 
define  beforehand.  In  a  mortgage  suit,  it  would,  I  apprehend,  consist  of 
expenses  incurred  by  the  mortgagee  in  the  protection  of  his  security.  Whether 
or  not  any  expense  has  been  properly  oar  improperly  incurred,  must  obviously 
depend  upon  the  circumstances  of  each  case.  It  is  necessary,  therefore,  to 
go  into  further  detail.  With  regard  to  the  registrar's  taxation  of  the  bill  of 
costs  for  this  suit,  in  which  the  first  mortgagees  were  plaintiffs,  three  classes 
of  items  are  specified  by  the  plaintiffs  as  having  been  improperly  disallowed. 
The  first  class  consists  of  charges  by  the  plaintiffs'  solicitors  for  attending  to 
take  particulars  of  the  other  suits  instituted  in  this  court  against  the  vessel — 
suits  in  which  the  first  mortgagees  were  not  parties.  As  to  these,  however, 
I  am  of  opinion  that  they  are  covered  by  the  fees  allowed  to  the  plaintiffs  for 
instituting  their  own  suit.  In  point  of  fact,  such  inquiries  as  to  other  suits 
are  a  necessary  preliminary  to  any  plaintiff  in  order  to  enable  him  to  shape  his 
suit  aright.  But  such  an  inquiry  consists  simply  in  a  reference  to  the  cause 
book,  for  no  person  who  has  not  appeared  in  a  suit  can  claim  to  see  the 
documents  in  that  suit.  The  second  class  consists  of  the  costs  of  certain 
negotiations  that  took  place  between  the  various  incumbrancers  of  the  fund. 
There  are  two  reasons  why  these  costs  should  not  be  considered  as  properly 
incurred,  so  as  to  be  chargeable  against  the  fund — one,  that  the  negotiations 
led  to  nothing;  the  other,  that  the  owners  of  the  vessel  {who  would  be  entitled 
to  the  residue  of  the  fund  after  paying  off  the  incumbrances)  were  not  parties 
to  them.  I  quite  agree,  therefore,  with  the  registrar,  that  it  would  be  improper 
to  saddle  the  fund  with  these  costs.  The  third  class  were  thus  incurred :  — 
At  the  last  moment  the  validity  of  the  claim  of  the  first  mortgagees  was 
disputed  by  the  third  mortgagee.  The  first  mortgagees  thereupon  consulted 
their  counsel  as  to  whether  they  should  get  rid  of  the  opposition  of  tiie  t^ird 
mortgagee  by  disputing  his  right  to  oppose,  on  the  ground  that  his  mortgage 
had  been  obtained  by  fraud.  I  had  some  doubt  as  to  this  item ;  but,  upon 
further  consideration,  I  think  the  costs  of  this  conference  were  rightly 
disallowed  by  the  registrar,  on  the  ground  that  the  conference  was  held  at  a 
stage  of  the  suit  when  it  is  not  usual  to  allow  for  a  conference  to  be  held.  The 
registrar  further  disallowed  most  of  the  items  in  the  bill  No.  6.  That  bill 
seems  to  have  been  sent  in  by  the  plaintiffs  as  an  account  of  costs,  charges, 
and  expenses  properly  incurred,  as  distinct  from  the  proper  costs  of  f^e 
several  suits.  On  examinaticm  it  proves  to  contain  many  items  of  a  kind 
already  alluded  to,  viz.  items  for  the  cost  of  negotiations  between  the  rival 
incumbrancers  on  the  fund,  which  I  have  already  held  were  properly  disallowed 
by  the  registrar.  It  also  includes  items  for  consultations  between  the  procton: 
and  solicitors  of  the  plaintiffs,  for  communications  between  the  proctors  and 
their  clients,  although  charges  in  the  other  bills  had  been  allowed  for 
instructions ;  also  items  which  are  duplicates  of  charge  made  in  the  other  bills 
and  allowed.  All  these  items  the  registrar,  in  my  opinion,  did  right  to 
disallow;  and,  generally,  he  seems  to  me,  in  this  taxation,  to  have  proceeded 
upon  a  correct  principle,  and  to  have  exercised  his  discretion  in  a  just  manner. 
I  shall,  therefore,  refuse  the  motion,  with  costs. 
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PRIVY  COUNCIL. 

Sib  J.  L.  Knight  Bruce.  L.J.,  Sir  G.  J.  Turner,  L.J.,  Sir  E.  V.  Williams, 

June  18,  19,  Aug.  4,  1866. 

EOLET  ANB  OTHERS,  appellanis,  REG.  AND  ANOTHER,  respondents. 

12  Jur.  N.S.  715;  L.  R.  1  P.C.  198. 

Sierra  Leone — Vice-Admiralty  Court — Deputy  judge — Illegal  unshipping — 
Jurisdioiion — Burthen  of  proof. 

Colony.  B. — The  Chief  Justice  of  the  Vice-Admiralty  Court  of  Sierra 
Leone  went  on  leave,  after  duly  appointing  a  deputy,  who  died,  whereupon  her 
Majesty's  advocate,  being  Chief  Justice  in  the  colony  during  the  absence  of  the 
Chief  Justice,  with  the  concurrgnce  of  the  acting  governor,  appointed  N.  to  be 
deputy  judge : — Held,  thai  N,  was  duly  appointed. 

Shipping.  B. — By  certain  Colonial  Ordinances  and  a  certain  Order  in 
Council  it  was  made  illegal  for  any  goods  to  be  unladen  from  any  ship  in  the  said 
colony  until  due  entry  should  have  been  made  of  such  goods,  and  other  requisi- 
tions complied  with,  and  goods  unladen  contrary  to  such  provisions,  as  ivell  as 
boats,  dc,  used  in  their  removal  were  to  be  forfeited: — Held,  that  such  forfei- 
ture  was  only  to  arise  if  the  ship  from  which  the  goods  were  unladen  was  within 
the  jurisdiction  of  the  colony  when  the  goods  were  unshipped ;  but,  where  goods 
were  unshipped  from  a  vessel  and  brought  in  boats  into  the  port  of  the  colony, 
ihe  onus  probaridi  lay  upon  those  who  sought  to  shew  that  the  vessel  was  not 
within  ihe  jurisdiction  of  the  colony  when  the  goods  were  unshipped. 

This  was  an  appeal  from  a  decree  of  the  Vice- Admiralty  Court  of  Sierra 
Leone,  by  which  the  Court  condemned  as  forfeited  to  her  Majesty  a  large 
quantity  of  goods  belonging  to  Victor  Rolet,  one  of  the  appellants,  and  two  boats 
belonging  to  other  appellants,  on  the  ground,  as  to  the  goods,  that  they  had  been 
illegally  unladen  and  unshipped  contrary  to  the  provisions  of  certain  Ordinances 
of  the  colony  and  of  an  Order  of  her  Majesty  in  Council,  and,  as  to  the  boats, 
that  they  had  been  illegally  used  in  the  removal  and  conveyance  of  the  goods. 

The  6th  section  of  the  said  Order  in  Council  (dated  the  18th  February, 
1840)  is  as  follows : — "  And  it  is  hereby  further  ordered,  that  no  goods  shall  be 
laden  or  waterbome  to  be  laden  on  board  any  ship,  or  unladen  from  any  ship, 
in  the  said  colony,  until  due  entry  shall  have  been  made  of  such  goods  and 
warrant  granted  for  the  lading  or  unlading  of  the  same,  and  the  person  entering 
any  such  goods  shall  deliver  to  the  collector  of  the  customs  or  other  proper  oflBcer 
a  bill  of  the  entry  thereof,  fairly  written  in  words  at  length,  containing  the  name 
of  the  exporter  or  importer,  and  of  the  ship,  and  of  the  master  and  of  the  place 
to  or  from  which  bound,  and  of  the  place  within  the  port  where  the  goods  are 
to  be  laden  or  unladen,  &c.*' 

The  2l8t  section  of  the  said  Order  in  Council  is  as  follows: — "  And  it  is 
hereby  further  ordered  that  all  vessels,  boats,  carriages,  and  cattle  made  use  of 
in  the  removal  of  any  goods  liable  to  forfeiture  under  this  Order,  &a.,  shall  be 
forfeited, .&c."  -  , 

■  By  the  4th  section  of  the  Colonial  Ordinance,  dated  the  31st  December, 
1840,  it  is  enacted  as  follows :  — ' '  The  importer  of  any  goods  shall  pay  down 
all  duties  due  thereon  at  the  time  of  making  the  entry  of  the  same  previous  to 
the  unlading  thereof,  directed  by  the  6th  section  of  the  Order  in  Council  of  her 
Majesty  (of  the  18th  February,  1840),  and  the  collector  or  other  proper  officer 
shall  thereupon  grant  his  warrant  for  the  unlading  and  lading  or  transhipment 
of  such  goods." 

By  the  llfch  section  of  the  said  Ordinance,  "  No  goods  subject  to  the 
payment  of  any  duties  of  customs  upon  importation  shall  be  unladen  from  any 
ship  or  vessel  in  the  colony  until  due  entry  shall  have  been  made  of  such  goods 
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and  warrant  granted  for  the  unlading  of  the  same  in  conformity  with  the  provi- 
Bions  of  the  6th  section  of  the  Order  in  Council  (of  the  13th  February,  1849} ; 
and  if  any  such  goods  shall  be  unladen  contrary  hereto  by  the  regulations  of 
the  said  section  of  the  said  Order,  such  goods  shall  be  forfeited." 

By  the  13th  section  of  the  said  Ordinance,  "  Goods  subject  to  the  payment 
of  duties  of  customs  shall  not  be  unladen  at  any  other  place  than  Freetown,  or 
landed  at  any  other  place  than  the  public  wharf,  unless  warrant  or  sufferance 
be  first  granted  expressly  for  the  same,  and  unless  in  the  presence  of  an  officer 
of  customs,  except  when  the  officer  granting  the  warrant  states  therein  that  the 
presence  of  an  officer  is  unnecessary.  Qoods  landed  contrary  to  this  proTisioD 
to  be  forfeited." 

By  the  2nd  section  of  the  Colonial  Ordinance,  dated  the  19th  July,  1854, 
"  If  any  goods  liable  to  the  payment  of  duties  shall  be  unshipped  from  any  ship 
or  boat  in  the  colony  of  Sierra  Leone  (customs  or  other  duties  not  being  first 
paid  or  secured),  the  same  shall  be  forfeited." 

By  the  8th  section  of  the  same  Ordinance,  "  Ail  ships  and  boats,  Ac,  made 
use  of  in  the  removal  or  conveyance  of  goods  liable  to  forfeiture,  shall  be 
forfeited." 

By  the  Colonial  Ordinance,  dated  the  9th  March,  1850,  **  Every  ship  or 
vessel  that  shall  arrive  at  any  port  or  place  of  or  belonging  to,  or  shall  come 
within,  the  jurisdiction  of  the  said  colony,  shall  pay  certain  lighthouse  dues 
therein  mentioned." 

The  appellant,  Victor  Bolet,  was  a  Frenchman,  residing  in  France,  and 
he  had  a  mercantile  establishment  at  Freetown,  in  the  colony,  where  he  earned 
on  business  through  an  agent,  Honor^  Leconte,  under  the  title  of  Malfilatre 
A  Co.  The  goods  in  question  were  sent  by  him  from  France  to  his  mercantile 
establishment  at  Freetown,  on  board  a  brig  called  The  Belus,  which  was 
consigned  to  some  merchants  at  P'ouricaria,  near  Mellicourie,  a  place  wfaiefa  lies 
to  the  southward  of  Sierra  Leone,  and  about  100  miles  distant  from  it.  On  the 
11th  April,  1864,  The  Belua  in  course  of  her  voyage  to  Mellicourie  came  to 
anchor  off  Sierra  Leone,  and  her  captain  communicated  to  Leconte  that  she 
had  goods  on  board  for  Malfilatre  &  Co.,  and  that  she  was  anchored  out  of  the 
jurisdiction  of  the  colony.  Leconte  thereupon  directed  boats  to  be  sent  out  to 
bring  in  the  goods.  Four  boats  were  accordingly  dispatched  to  The  Belu$  for 
that  purpose  early  in  the  morning  of  the  12th  April.  These  boats  had  not 
returned  from  The  Belua  when  the  custom-house  was  about  to  close  on  the 
evening  of  that  day.  Application  was  in  consequence  made  in  the  first  instance 
by  Barlatt,  a  clerk  of  Malfilatre  &  Co.,  and  subsequently  by  him  and  Leconte 
to  Shaw,  the  acting  collector,  to  allow  the  goods  when  they  arrived  to  be  placed 
on  the  custom-house  shed  for  the  night.  Shaw  appears  at  first  to  have  refused, 
but  afterwards  to  have  acceded  to  the  application.  He  gave  a  permit  for  the 
goods  to  be  received  in  the  shed,  and  in  the  course  of  the  evening  they  were 
Utnded  and  stored  accordingly.  On  the  followii^  morning,  the  IBth  April, 
Barlatt  went  to  the  custom-house  and  made  a  report  inwards  of  the  boats  and 
the  goods.  This  report  described  the  boat  as  a  British  boat  of  Sierra  Leone,  of 
which  Daniel  Coker  was  master  for  this  present  voyage  from  Mellicourie.  It 
set  forth  the  particulars  of  the  goods,  and  purported  that  the  entry  wns  a  juet 
report  of  the  name  and  particulars  of  the  ship,  and  contained  a  true  acoount  of 
her  lading ;  and  further  stated  that  bulk  bad  not  been  broke  not  any  goods 
delivered  out  of  the  ship  since  her  loading  in  Mellicourie.  The  report  was  signed 
by  Coker,  who  was  master  of  one  of  the  boats  which  had  been  sent  out  for  tiie 
goods,  and  was  declared  by  him  in  the  presence  of  Shaw,  by  whom  it  was  also 
signed. 

Barlatt  at  the  same  time  made  two  entoies  inwards  of  the  goods,  some  of 
them  being  for  consumption  in  the  colony,  and  others  for  exportation,  and 
requiring  a  separate  entry.  Each  of  these  entries  purported  to  be  "  an  account 
of  merchandise  imported  by  Malfilatre  &  Co.  in  a  British  boat  from  MeUioourie.  '* 
These  entries  were  also  declared  before  Shaw.    The  wharfage  dues  were  paid^ 
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and  the  usual  bonds  given  for  payment  of  the  duties.  Some  of  the  goods 
intended  for  sale  in  the  colony  were  tAien  removed  from  the  custom-house  shed 
to  the  store  of  Malfilatre  &  Co.  On  the  morning  of  the  same  13th  April  the 
boats  bad  again  been  dispatched  to  The  Beltis  for  the  purpose  of  bringing  in 
some  more  of  the  goods;  and  these  goods  were  brought  in,  as  to  some  of  them, 
in  the  evening,  and  as  to  the  rest,  in  the  night  of  the  13th  April.  They  were 
landed  at  the  custom-house,  and  stored  in  the  Government  sheds.  In  the 
meantime  Shaw  had  taken  steps  for  ascertaining  whether  The  Belua  was  or  was 
not  within  the  jurisdiction  of  the  colony,  which  appears  to  extend  three  miles 
seaward  from  the  Cape  of  Sierra  Leone.  On  the  morning  of  the  13th  April  he 
sent  out  Hanson,  the  landing  surveyor  at  the  custom-house,  to  The  Belus  and 
other  vessels  which  were  lying  off  the  Cape,  and  Hanson  went  on  board  The 
Belua.  He  returned  in  the  afternoon,  and  reported  that  he  thought  that  the 
vessel  was  within  the  jurisdiction. 

Pike,  the  harbour  master,  was  then  sent  out,  but  he  did  not  reach  the 
vessel  that  night.  He  went  out,  however,  again  to  the  vessel  on  the  morning 
of  the  14th  April,  and  then  took  her  bearings,  and  found  her  to  be  within  the 
jurisdiction.  On  the  same  morning  of  the  14th  April  the  goods  which  remained 
in  the  custom-house  sheds,  and  two  of  the  boats  which  had  been  employed 
in  bringing  them  in,  were  seized  by  Shaw.  Two  or  three  days  after  the  seizure 
had  been  made  The  Belua  left  the  colony,  and  on  the  9th  May  following  a  moni- 
tion was  issued  calling  upon  the  appellants  to  shew  cause  why  the  goods  and 
boate  should  not  be  condemned.  The  monition  was  granted  in  pursuance  of 
an  affidavit  of  seizure  at  the  suit  of  her  Majesty,  by  his  Honour  John  Carr, 
the  Chief  Justice  and  Judge  of  the  Vice-Admiralty  Court  of  Sierra  Leone, 
against  the  appellant  Victor  Rolet,  which  monition  was  served  on  Leconte  as 
his  agent.  By  this  monition  penalties  amounting  to  2,4501.  were  sought  against 
the  appellant  Victor  Bolet. 

On  the  20th  May,  1865,  his  Honour  John  Carr,  the  judge  of  the  Vice- 
Admiralty  Court  of  Sierra  Leone,  embarked  for  England,  having  first  nominated 
and  appointed,  in  pursuance  of  the  power  conferred  on  him  by  his  commission, 
and  with  the  concurrence  of  the  acting  governor  of  the  colony,  Mr.  Skelton 
to  be  his  deputy  judge  of  the  said  Vice-Admiralty  Court,  for  the  purposes 
specified  in  the  commission. 

Mr.  Skelton  died  shortly  after  his  appointment,  whereupon  Mr.  Horatio 
James  Huggins,  her  Majesty's  advocate,  being  acting  Chief  Justice  in  the 
colony  during  the  absence  of  the  Chief  Justice,  by  an  instrument  under  his 
hand  dated  the  28rd  May,  1865,  with  the  concurrence  of  his  Excellency  the 
acting  governor,  nominated  and  appointed  the  Hon.  George  William  Nicol, 
the  then  Colonial  Secretary  of  Leone,  to  be  deputy  judge  of  the  Vice-Admiralty 
Court  of  Sierra  Leone,  who  in  such  character  assumed  jurisdiction  in  the  case, 
his  commission  being  in  the  following  form: — 

"  I,  Horatio  James  Huggins,  duly  appointed  Chief  Justice  of  the  colony  of 
Sierra  Leone  to  act  in  the  place  and  stead  of  his  Honour  John  Carr,  Chief 
Justice  of  the  said  colony,  and  to  perform  and  execute  the  duties  of  the  said 
office  during  the  absence  on  leave  from  the  said  colony  of  the  said  John  Carr, 
do  hereby,  in  pursuance  of  the  power  vested  in  me  as  judge  for  the  time  being 
of  the  Vice- Admiralty  Court  of  the  said  colony  of  Sierra  Leone,  under  and  by 
virtue  of  letters -patent  bearing  date  at  London  in  the  High  Court  of  Admiralty 
in  England,  the  26th  day  of  May,  1859,  and  the  twenty-second  of  the  reign  of 
her  Majesty  Queen  Victoria,  and  on  good  and  sufficient  cause  shewn  to  and 
approved  by  his  Excellency  Colonel  William  John  Chamberlayne,  acting 
governor  of  the  said  colony,  testified  by  his  signature  to  these  presents,  depute 
and  surrogate  the  Hon.  Geoi^e  William  Nicol,  colonial  secretary  of  the  said 
colony,  in  my  place  and  stead,  for  the  purposes  specified  in  the  said  letters- 
patent,  and  the  said  George  William  Nicol  is  hereby  duly  appointed  deputy 
judge  of  the  said  Vice-Admiralty  Court  of  Sierra  Leone  accordingly. 
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"  Given  under  my  band  and  seal  of  the  said  court  at  Freetown,  in  the  said 
colony  of  Sierra  Leone,  this  23rd  day  of  May,  1865. 

(Signed)      "  Hobatio  James  Hdooiss, 

Judge  for  the  time  being  of  the  Vice- 
Admiralty  Court  of  Sierra  Leone. 

' '  Approved, 

(Signed)      "  W.  J.  Ghahberlaynb, 

"  Acting  Governor." 

On  the  23rd  May,  1865,  the  appellants  brought  in  a  claim  for  the  goods  and 
boats. 

The  libel  in  the  cause  was  filed  on  the  1st  June,  1865,  and  on  the  23rd  June 
following  the  appellants  filed  their  plea  or  responsive  allegation.  WitnesseB 
were  then  examined  both  on  the  part  of  the  seizor  and  of  the  claimants  (the 
evidence  being  sufficiently  set  out  in  the  judgment) ;  and  upon  the  hearing  of  the 
cause  on  the  17th  of  August,  1865,  a  decree  was  made  by  the  deputy  judge  of 
the  court  rejecting  the  claim,  holding  the  libel  to  be  su£Bciently  proved,  and 
condemning  the  goods  and  boats.  It  was  from  this  decree  that  the  present 
appeal  wag  brought. 

The  appeal  was  heard  on  the  18th  and  19th  June. 

Moore  and  Rainy  (Pater  with  them),  for  the  appellants,  contended  that 
the  burthen  of  proof  was  on  the  seizor,  who  failed  to  establish  any  case  to  justify 
the  seizure  of  the  boats  and  goods  of  the  appellants ;  that  The  Belua  was  out 
of  the  jurisdiction  of  Sierra  Leone;  that  the  appointment  of  Mr.  Nicol  by 
Mr.  Huggins  was  illegal,  and  the  whole  of  the  proceedings  before  him  as  acting 
judge  in  the  matter  were  illegal,  null,  and  void. 

The  Queen's  Advocate  (Sir  R.  Phillimore)  and  Hannen  (The  Attomey- 
Qeneral,  Sir  R.  Palmer,  with  them),  for  the  respondents,  contra. 

Cut.  adv.  vult. 

Their  Lordships  now  (August  4)  delivered  the  judgment  of  the  Judicial 
Committee,  which,  after  a  statement  of  the  facts,  proceeded  as  follows  : — Upon 
the  opening  of  the  appeal  a  great  number  of  points  were  insisted  upon  on  the 
part  of  the  appellants,  having  reference  to  the  competency  and  regularity  of 
the  proceedings  in  the  cause,  and  to  the  validity  of  the  appointment  of  the 
deputy  judge,  and  his  power  and  authority  to  deal  with  the  cause;  but  in  tiie 
view  which  we  have  taken  of  the  case,  it  is  not  necessary  for  us  to  give  any 
opinion  upon  these  points.  In  order,  however,  to  avoid  any  possible  question 
in  other  cases,  we  think  it  right  to  say,  that  we  have  no  doubt  whatever  that 
the  deputy  judge  was  duly  appointed,  and  had  full  power  to  adjudicate  upon 
the  questions  in  the  cause.  With  this  exception,  we  lay  these  preliminary 
points  out  of  consideration. 

The  real  question  in  this  case  seems  to  us  to  be,  whether  these  goods  and 
boats  were  liable  to  seizure  and  condemnation  upon  any  of  the  following 
grounds: — Either,  first,  that  the  goods,  being  Hable  to  the  payment  of  duty, 
were  unshipped  from  The  Belua,  at  anchor  within  the  colony,  before  due  entry 
had  been  made  of  the  goods,  and  before  any  warrant  or  sufferance  had  been 
granted  for  the  unloading  thereof;  or,  secondly,  because  the  goods,  being  subject 
to  the  payment  of  duty,  they  were  unladen  from  The  Belva,  at  anchor  as  afore- 
said, at  a  place  other  than  the  port  of  Freetown ;  or,  thirdly,  because  the  goods, 
being  liable  to  the  payment  of  duties,  were  unshipped  from  The  Belus  while  in 
the  colony,  customs  and  other  duties  not  being  first  paid  or  secured.  These  are 
the  points  which  appear  to  us  to  arise  upon  the  Ordinances  and  the  Order  in 
Council  referred  to  in  the  Hbel,  and  which  were  considered  by  the  deputy  judge 
to  be  the  real  points  in  the  case,  and  they  are  the  points  which  were  mainly, 
if  not  solely,  relied  upon  on  the  part  of  the  respondents  in  the  course  of  the 
ai^ument  before  us. 

We  proceed,  therefore,  to  consider  these  points.    It  is  to  be  observed,  in 
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the  iirst  place,  that  the  third  ground  of  seizure  above  referred  to  rests  upon  the 
non-payment  not  only  of  customs  duties,  but  of  other  duties  also ;  but  the  seizure 

in  this  case  clearly  proceeded  upon  the  non-payment  of  customs  duties  only ; 
and  upon  examining  the  Ordinances  and  Order  in  Council,  we  do  not  find  that 
any  forfeiture  could  arise  upon  the  non-payment  of  other  duties.  The  case, 
therefore,  must  depend  upon  the  goods  having  been  unshipped,  aa  they 
undoubtedly  were,  before  the  payment  <^  the  customs  duties.  In  considering 
this  question,  it  is  not  in  our  opinion  necessary  to  enter  into  the  details  of  the 
Ordinances  and  Order  in  Council.  It  is  sufficient  to  say  that,  in  our  opinion, 
if  The  Belua  was  within  the  jurisdiction  of  the  colony  when  the  goods  were 
unshipped,  the  goods  and  boats  were  liable  to  seizure  and  condemnation,  but 
that  they  were  not  so  liable  if  The  Belus  was  not  within  the  jurisdiction  of  the 
colony  when  the  goods  were  unshipped. 

The  material  question,  therefore;  which  we  have  to  consider  is  a  mere 
question  of  fact,  whether  The  Belus  was  within  the  colony  when  the  goods  were 
unshipped.  We  have  carefully  examined  the  evidence  upon  this  question,  and 
considered  the  collateral  facts  bearing  upon  it,  and  the  conclusion  at  which 
we  have  arrived  is.  that  The  Belus  was  not,  in  fact,  within  the  jurisdiction  of 
the  colony  when  the  goods  were  unshipped.  First,  as  to  the  testimony  of  the 
witnesses.  Upon  the  witnesses  on  the  part  of  the  seizor  being  first  examined, 
not  one  of  them  ventured  to  swear  that  on  the  12th  and  13th,  when  the  goods 
were  unshipped,  this  vessel  was  not  beyond  the  three  miles  which  form  the 
Umit  of  the  jurisdiction  of  the  colony.  The  only  witnesses  who  speak  directly 
to  this  point  are  Hanson  and  Johnson,  and  each  of  them  upon  cross-examination 
declines  to  swear  that  the  vessel  was  within  the  three  miles  on  either  of  those 
days.  The  evidence  of  Pike,  the  harbour  master,  however,  goes  to  shew  that 
the  vessel  was  within  the  three  miles  on  the  14th,  and  that  she  was  then  in  the 
same  position  as  she  had  been  on  the  two  previous  days,  but  on  cross-examina- 
tion he  admits  that  the  fact  of  the  vessel  having  been  in  the  same  position  on 
the  14th  aa  on  the  12th  and  13th,  was  no  more  than  supposition  on  his  part; 
and  it  is  most  remarkable  that  Hanson,  who  was  on  board  the  vessel  both  on  the. 
ISth  and  14th,  and  must,  therefore,  have  known  whether  she  had  changed  her 
position  or  not,  is  upon  his  first  examination  wholly  silent  upon  that  point. 

There  can  be  no  doubt,  therefore,  that  this  evidence  was  insufficient  to 
support  the  seizor's  case,  but  it  was  insisted  on  his  part  that  the  onus  probandi 
rested  upon  the  appellants,  and  that  it  was  upon  them  to  shew  that  the  vessel 
was  not  within  the  jurisdiction  of  the  colony  when  the  goods  were  unshipped, 
and  this  argument  on  his  part  appears  to  us  to  be  well  founded.  We  must 
consider,  therefore,  the  evidence  on  the  part  of  the  appellants  upon  this  point, 
and  we  think  it  quite  sufficient  to  establish  their  case.  The  testimony  of  the 
boatmen,  no  less  than  five  in  number,  clearly  shews  that  the  vessel  was  beyond 
the  three  miles  when  the  goods  were  unshipped,  and  we  find  nothing  to  displace 
this  evidence,  for  the  rebutting  evidence  on  the  part  of  the  seizor  is,  as  it  seems 
to  us,  quite  insufficient  for  the  purpose.  It  goes  no  further  than  this:  that 
Hanson,  on  his  further  examination,  says  he  has  every  reason  to  beHeve  that 
the  vessel  was  in  the  same  position  on  the  13th  and  the  14th,  but  he  assigns 
no  grounds  for  this  belief.  Taking  the  case,  therefore,  to  rest  on  the  testimony 
of  the  witnesses,  we  think  that  there  was  no  sufficient  case  to  warrant  the 
sentence  condemning  these  goods  and  boats. 

Then,  how  does  the  case  stand  upon  the  collateral  facts?  They  seem  to 
U8  to  he  strongly  in  favour  of  the  appellant's  case.  It  is  clear  from  the  evidence 
that  the  goods  in  question  might  have  been  sent  on  to  MeUicourie,  and  thence 
imported  into  Sierra  Leone  on  payment  of  duties ;  and  we  cannot  but  think  it  in 
the  highest  degree  improbable  that  Leconte  should  have  ventured  to  incur  the 
risk  of  seizure  for  the  mere  purpose  of  saving  the  expense  of  bringing  back  the 
goods  from  Mellicourie,  which,  so  far  as  we  can  see,  was  the  only  benefit  be 
oould  gain  by  unshipping  the  goods  at  Sierra  Leone.  Again:  notwithstanding 
what  is  said  by  Sfakw,  we  consider  it  to  be  sufficiently  proved  that  it  was 
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customary  to  admit  tfae  importation  of  goods  from  vessels  outside  upon  tbe 
payment  of  duties,  and  it  is  admitted  by  Shaw  that  he  saw  the  vessel  outside 
on  the  12th.  It  is  surely  most  improbable  that  he  should  have  granted  the 
permit  on  the  evening  of  that  day,  should  have  received  the  report  and  enteies 
on  the  following  morning,  and  should  even  have  allowed  some  of  the  goods  to 
have  been  removed  from  the  custom-house  sheds  on  that  morning,  if  he  had 
then  believed  the  vessel  to  be  within  the  jurisdiction.  Such  conduct  on  his 
part  goes  far  to  shew  that  he  did  not  then  entertain  any  such  belief,  whatever 
he  may  have  thought  afterwards. 

The  excuse  which  is  made  for  this  course  of  conduct  on  his  part  is  that  he 
was  told  that  the  goods  came  from  Mellicourie ;  but  it  is  clear  from  the  evidence 
that  it  was  the  custom  to  insert  Mellicourie  and  other  places  in  the  entries  at 
the  custom-house  when  the  goods  came  from  vessels  outside ;  and  we  cannot 
readily  believe  Shaw  to  have  been  ignorant  of  this  practice,  to  say  nothing  of 
there  being  two  witnesses  (Barlatt  and  Macrae),  who  distinctly  state  that  they 
told  him  that  the  goods  were  coming  from  the  outside.  There  are  also  these 
further  facts  in  favour  of  the  appellants'  case;  that  the  character  of  the  boats 
was  of  itself  almost,  if  not  fully,  sufficient  to  shew  that  the  goods  had  not  come 
from  Mellicourie ;  that  no  custom-house  officer  was  put  on  board  The  Belua  on 
the  18th,  which,  as  w.e  apprehend,  would  have  been  the  ordinary,  if  not  the 
necessary,  course,  had  she  been  within  the  jurisdiction;  and  that  the  monition 
was  not  issued  till  so  long  a  time  after  The  Belug  had  left  the  colony,  and  the 
appellants  had  lost  the  benefit  of  testimony  which  they  might  otherwise  have 
been  able  to  adduce. 

•  We  think  it  right  to  add,  that  we  desire  to  give  no  encouragement  to  the 
practice  of  importing  goods  from  vessels  outside,  and  thus  evading  payment  of 
duties  which  would  otherwise  be  payable ;  and  that  where  such  a  course  is 
pursued  the  parties  adopting  it  must  expect  to  be  strictly  dealt  with ;  but 
looking  to  the  evidence  and  to  the  conduct  of  the  custom-house  officers  in  this 
case,  we  are  satisfied  that  this  vessel  was  not  within  the  jurisdiction  of  tbe 
colony  when  the  goods  were  unshipped ;  and  we  shall  therefore  humbly  recom- 
mend her  Majesty  to  reverse  this  sentence,  with  costs,  in  the  court  below  and 
of  the  appeal,  and  the  condemn  the  respondent  Shaw  In  damages  and  costs. 


Wood,  V.C.,  June  26,  26,  1866. 

Be  THE  IMPERIAL  MERCANTILE  CREDIT  ASSOCIATION— 
COLEMAN'S,  M'ANDREW'S,  FIGDOR'S,  AND  DOYLE'S  CASES. 

12  Jut.  N.S.  789. 

Company — Reaoluiion  to  wind  up  voluntarily — Interference  of  Court. 

Company.  M. — The  Court  will  not,  on  the  application  of  a  minority  oj 
tkareholders,  interfere  with  a  resolution  of  a  company  to  loind  up  voluntarily, 
unless  the  resolution  urns  obtained  by  fraud,  or  by  overbearing  conduct,  or  &y 
improper  influence. 

These  were  petitions  for  winding  up  the  above  company.  The  first  petition 
was  that  of  Mr.  Coleman,  a  director,  which  was  presented  on  the  12th  May, 
1866,  and  advertised  on  the  14th  May.  He  asked  for  a  winding  up  by  tiie 
Court,  or  for  an  order  that  the  voluntary  winding  up  should  continue,  subject 
to  the  supervision  of  the  Court. 

At  a  meeting  on  the  15th  May,  1866,  of  the  principal  shareholders  not 
regularly  convened,  a  resolution  to  wind  up  voluntarily  was  passed^  and  oo 
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th?  28th  May,  1866,  a  resolution  for  winding  up  the  company  voluntarily  was 
passed  at  a  taeeting  of  shareholders  duly  convened,  and  resolutions  were  also 
there  passed  appointing  Mr.  Ball  and  Mr.  Young  liquidators.  At  a  meeting 
of  creditors  of  the  company,  held  on  the  7th  June,  1866,  these  resolutions  were 
approved  and  recommended  for  the  approval  of  the  creditors  generally,  and  a 
committee  of  creditors  was  appointed  to  act  in  the  matter.  A  very  large 
proportion  of  the  unsecured  creditors  had  given  their  assent  to  these  reeoluticns. 
The  secured  creditors  were  covered  by  their  securities. 

Mr.  M' Andrew,  who  was  also  a  contributory,  presented  his  petition  before 
he  had  notice  of  Coleman's  petition. 

The  petitions  of  Mr.  Fidgor,  a  creditor,  and  Mr.  Doyle,  another  contributory, 
sought  a  compulsory  winding  up.  Mr.  Doyle  also  opposed  the  appointment  of 
the  liquidators  named  in  the  resolutions,  and  sought  the  appointment  of  an 
independent  liquidator.  He  alleged  (though  this  was  denied)  that  there  was 
great  confusion  at  the  meeting  of  shareholders  on  the  28th  May,  and  he  also 
alleged  that  the  notice  convening  it  had  contained  a  clause  requiring  payment 
of  a  call  before  any  shareholder  could  vote,  and  that  though  this  was  withdrawn 
by  a  circular  of  the  25tfa  May,  1866,  it  was  then  too  late  for  any  shareholder 
to  send  in  proxies.  It  appeared,  however,  that  by  the  articles  of  association, 
proxies  w^ere  to  be  sent  in  two  clear  days  only  before  the  time  fixed  for  the 
meeting. 

WesUake  appeared  in  support  of  the  petition  of  Mr.  Coleman. 
Lo?ock  Webb,  Hume  Williams  (of  the  common-law  bar),  and  Babington, 
for  Doyle. 

W.  M.  James,  Q.C.,  and  Eddia,  for  M' Andrew. 

G.  M.  Giffard,  Q.C.,  and  Swanston,  for  Figdor,  did  not  oppose  the  voluntary 
winding  up  under  supervision. 

Rolt,  Q.C.,  and  Lindley,  for  the  company,  in  support  of  Coleman's  petition. 

Sir  W.  p.  Wood,  V.C.  (without  calling  on  the  company). — This  case  is  a 
very  plain  one.  As  regards  shareholders,  the  Legislature  thought  that  they 
might  be  the  best  judges  of  their  own  interests,  and  it  authorised  the  Court  to 
avail  itself  of  their  assistance,  by  directing  meetings  to  be  called  when  it  thought 
fit,  in  order  to  know  what  were  the  views  of  the  shareholders  with  reference  to 
winding  up.  The  Court  is  not  entirely  bound  by  the  conclusion  that  they  may 
come  to,  but  it  has  the  advantage  of  having  the  assistance  of  men  of  business, 
by  seeing  what  the  majority  who  attend  the  meetings  say  would  be  right  in 
reference  to  their  own  interests.  On  the  other  hand,  the  Court  has  been  armed 
by  the  Legislature  with  power  to  overrule  their  conclusions.  It  may  see  cases 
of  fraud  or  misconduct,  in  which,  by  arbitrary  acts  on  the  part  of  the  directors, 
or  by  their  contrivance,  majorities  may  be  secured,  and  steps  taken  which  might 
not  give  'every  person  a  fair  hearing ;  and  therefore  any  one  is  entitled  to  have 
an  opportunity  of  bringing  his  case  before  the  Court,  in  order  that  it  may  decide 
questions  like  this. 

Now,  as  regards  the  present  case,  there  is  no  misconduct  imputed  to  the 
directors.  [His  Honour  then  stated  the  facts,  and  continued  :  ]  As  far,  then, 
as  appears  before  me,  if  I  take  the  poll  on  the  present  occasion,  a  lai^e  number 
of  persons,  as  generally  happens  in  cases  of  this  kind,  being  acquiescent,  neutral, 
or  under  disability,  shareholders  holding  42,000  shares  differ  from  a  person  who, 
with  those  concurring  with  him  in  opinion,  holds  altogether  about  2,000  shares. 
The  ratio  is  a  little  greater  in  persons  (namely,  49  to  400)  than  it  is  in  numbers 
of  shares,  but  still  it  is  very  large  against  Mr.  Doyle.  As  to  the  creditors,  they 
are  unanimous.  How  is  that  case  to  be  compared  with  any  of  the  cases  before 
me,  except  that  it  would  induce  me  to  take  the  same  course  that  I  took  in  the 
case  of  The  London  and  Mercantile  Discount  Company  (1  L.  R.  Eq.  277).  There 
I  took  this  view,  that  where  the  company  desire  to  wind  up  their  affairs 
voluntarily,  the  Court  ought  not  to  interfere  on  slight  grounds,  or  unless  the 
resolution  was  obtained  by  fraud  or  by  an  inequitable  overbearing  of  the  rights 
of  a  dissentient  minority  by  improper  influence ;  and  Vice-Chancellor  Kindersley 


Cooole 


3594 


IN  RE  IMPERIAL  MERCANTILE  CREDIT  ASSOCIATION. 


in  the  case  of  The  St.  David's  Gold  Mining  Company  (1  Weekly  Notes,  196) 
concurred  in  that  view,  and  refused  to  interfere  on  the  same  ground. 

In  the  case  of  Bamet's  Banking  Company  (14  W.  B.  722)  a  petition  was 
presented  by  a  very  large  creditor  insisting  upon  a  compulsory  winding  up. 
There  the  Master  of  the  RoUb  thought  there  ought  to  be,  for  three  reasoiu 
specially,  a  compulsory  winding  up.  One  reason  was,  because  the  assets  ougbt 
to  be  realised  immediately,  and  that  could  be  better  done  by  an  official  than 
by  a  provisional  liquidator.  Secondly,  because  his  Lordship  was  not  satisfied 
that  proper  security  could  be  required  from  the  liquidators  in  the  case  of  a 
voluntary  winding  up  under  supervision,  and  such  seciurity  was  of  great 
importance  where  sums  so  large  would  pass  through  the  liquidators'  hands; 
which  is,  no  doubt,  a  point  to  be  attended  to  in  many  cases  as  one  of  great 
importance;  but  here  the  shareholders,  by  an  enormous  majority,  and  the 
creditors  unanimously,  wishing  to  have  this  winding  up  voluntarily,  know  best 
what  is  for  their  own  interest,  and  take  such  security  as  they  think  fit,  and  it 
is  not  imperative  on  the  Court  to  call  on  those  persons  to  give  security,  wh&n 
you  find  such  a  concourse  of  all  t^e  persons  interested  as  I  find  here,  desiring 
that  the  thing  may  be  done  in  a  different  manner.  The  third  reason  given  by  the 
Master  of  the  Bolls  was,  that  it  was  a  case  requiring  greater  investigation,  there 
being  a  serious  question  as  to  how  far  that  company  had  properly  carried  on  their 
business,  having  started  with  a  very  limited  capital,  and  finding  itself  in  one  or 
two  years  greatly  in  debt.  With  the  exception  of  security  to  be  required  from 
the  liquidators,  there  is  not  one  of  those  things  that  arises  in  the  case  before  me. 
This  is  not  a  creditor  making  the  application.  It  is  all  the  other  way;  it  is  a 
small  body  of  shareholders. 

Now,  let  us  consider  the  position  of  Mr.  Doyle.  He  says,  what  he  wants 
is  another  opportunity  for  the  ^areholders  to  express  their  opinion,  as  they  have 
not  had  a  fair  opportunity  of  doing  so.  Before  the  meeting  he  was  aware  of  it 
as  being  about  to  be  held.  He  was  perfectly  competent  to  form  his  own 
opinion  as  to  what  his  rights  were  with  reference  to  voting ;  and  anterior  to  the 
meeting  he  himself  sends  a  circular  of  his  own  to  aU  the  shareholders,  that 
circular  being  dated  the  22nd  May;  and  although  he  says  it  was  not  competent 
for  the  meeting  to  appoint  a  liquidator,  he  canvasses  for  a  partictilar  liquidator 
himself.  He  being,  therefore,  perfectly  competent  to  attend  the  meetii^,  says. 
"  I  did  not  get  a  notice  that  I  might  vote  by  proxy."  As  against  him,  I  may 
take  it  that  ne  received  the  notice  on  the  25th  May,  he  living  in  London.  But 
supposing  he  received  it  the  next  morning,  as  he  was  living  in  London  it  was 
not  a  question  of  proxy.  Why  did  he  not  go  to  the  meeting  to  express  his  veiws? 
The  meeting  being  held  on  the  28th  May,  I  am  now  asked  to  deal  with  the 
matter,  though  he  does  not  appear  to  have  got  anybody  to  support  him,  beyond 
the  forty-nine  who  take  his  view.  That  being  all  the  result  of  his  efforts  in  the 
course  of  a  month,  am  I  to  put  this  company  to  this  inconvenience  and  delay, 
with  these  enormous  claims,  against  the  wishes  of  a  lai^e  body  of  shareholders, 
and  the  whole  body  of  creditors,  because, he  finds  he  cannot  persuade  the  share- 
holders to  take  the  view  he  takes,  and  to  call  another  meeting,  he  having  had  an 
ample  opportunity  of  attending  the  meeting  and  doing  what  he  pleased  there. 
The  notice  might  be  regular  or  irregular,  but  it  would  not  vitiate  the  meeting.  It 
would  be  for  everybody  to  assert  their  rights,  and  it  was  their  business  to  attend. 
Mr.  Doyle  might  have  gone  and  tried  to  persuade  the  meeting  to  come  to  any 
views  he  thought  fit.  That  would  have  been  better  than  sendins  a  circular, 
because  he  would  have  met  them  face  to  face,  and  have  had  an  opportunity  of 
a^^ing  the  question.  It  appears  to  me,  that  in  that  state  of  circumstances, 
I  cannot  do  anything  on  this  petition.  It  was  presented  after  the  other  petitioiu, 
and  I  must  dismiss  it,  with  costs. 

With  regard  to  the  official  liquidators  being  appointed  regularly,  no  notice 
was  given  of  appointins;  the  official  liquidators  at  the  first  meeting,  but  there 
was  in  the  notice  for  the  second  meeting  an  express  notice  to  appoint  them, 
BO  that  it  takes  the  form  of  confirming  the  resolution  at  the  previous  meeting. 
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With  regard  to  the  appointment  of  Messrs.  Ball  &  Young,  I  see  nothing  to 
prevent  my  appointing  them,  otherwise  the  Court  might  constantly  shut  itseli 
ouli  from  appointifig  the  moat  fit  person,  because  he  happened  to  be  related  to 
some  person,  or  because  he  knew  something  about  the  buuness  which  is,  in  fact, 
the  best  recommendation  for  his  conducting  the  afiairs  of  the  company. 

I  stand  on  the  broad  principle,  that  it  is  not  for  this  Court  to  interfere 
(except  to  prevent  fraud  and  overbearing,  and  to  correct  undue  influence)  with 
the  judgment  of  the  company,  who  must  know  a  great  deal  better  than  the 
Court  can  what  is  best  for  their  interest.  Therefore,  I  shall  confirm  all  they 
have  done.  There  will  be  a  voluntary  winding  up  under  the  supervision  of  the 
Court,  and  I  shall  appoint  those  two  gentlemen  liquidators.  That  order  will  be 
made  on  the  three  other  petitions,  and  all  parties  served  on  them  will  have 
their  costs.    Then  I  dismiss  Mr.  Doyle's  petition,  with  costs. 


Erle,  C.J.,  Keating  and  Smith,  JJ.,  Jan.  31,  1866. 
Re  THE  WANSBECK  RAILWAY  COMPANY  v.  TKOWSDALE. 
12  Jur.  N.S.  740;  L.  R.  1  CP.  269. 
Contract — Reference — Amalgamaiion  of  company. 

Arbitration.  A. — A  railway  company  entered  into  a  contract,  one  of  the 
terms  of  which  was  that  T.,  *'  if  and  so  long  as  he  shall  continue  to  he  the 
company's  principal  engineer,"  should  he  the  arbitTatoT  as  to  matters  in 
difference.  Afterwards  the  company  was  amalgamated  hy  act  of  Parliament 
with  another  railway  company.  Disputes  having  arisen  between  the  parties  to 
the  contract,  T.  made  two  awards  as  to  the  subject -mafter  of  it: — Held,  that 
T.  was  still  the  proper  person  to  make  the  awards. 

In  1859  an  act  (22  &  23  Vict.  c.  Ixxxv.)  was  passed,  called  "  The  Wansbeck 
Railway  Act,  1859 it  was  intituled  "An  Act  for  the  making  and  maintaining  of 
the  Wansbeck  Railway  from  Morpeth  to  a  Junction  with  the  North  Tyne  Section 
of  the  Border  Counties  Railway,  and  with  Branches  to  the  Morpeth  Branch  of 
the  Blyth  and  Tyne  Railway,  and  the  main  Line  of  the  North-Eastem  Railway 
respectively,  and  for  other  Purposes. "  Subsequently  the  company,  incorporated 
under  this  act,  entered  into  a  contract  with  Messrs.  Trowsdale  for  the 
performance  of  certain  works;  by  one  of  the  terms  it  was  stipulated  that 
Mr.  Tone  should  be  the  company's  engineer;  by  another  term  it  was  agreed,  that 
ail  differences  which  might  arise  in  the  course  of  the  performance  of  the  contract 
should  be  referred  to  Mr.  Tone,  "  if  and  so  long  as  he  should  continue  to  be 
the  company's  principal  engineer;"  if  he  ceased  to  be  so,  Mr.  Stephenson  was  to 
arbitrate  between  the  parties. 

In  1868  an  act  (26  &  27  Vict.  c.  czciv.)  was  passed,  called  "  The  North 
British  Railway  (Wansbeck  Railway  and  Finance)  Act,  1868;"  it  was  intituled 
"An  Act  to  authorise  the  North  British  Railway  Company  to  raise  more  Money, 
and  an  Amalgamation  with  them  of  the  Wansbeck  Railway  Company,  and  for 
other  Purposes."  By  section  24  power  was  given  to  the  Wansbeck  Railway 
Company  to  amalgamate  with  the  North  British  Railway  Company.  By 
section  26  the  Wansbeck  Railway  Act,  1850,  was  partially  repealed :  sections  27, 
29,  31  were  respectively  as  follows: — Section  27,  "After  the  commencement 
of  the  amalgamation,  the  provisions  of  the  Wansbeck  Railway  Act,  1869,  not 
repealed  by  this  act,  shall  apply  to  the  (North  British  Railway)  Company  in  like 
manner  in  all  respects  as  before  the  amalgamation  they  applied  to  the  Wansbeck 
Railway  Company,  and  as  if  the  (North  British  Railway)  Company  had  been 
originally  named  and  referred  to  therein  instead  of  the  Wansbeck  Railway 
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Company,  and  the  railways  and  works  authorised  by  the  Wansbeck  Railway 
Act,  1859,  shall  thenceforth  form  part  of  the  undertaking  of  the  (North  British 
Railway)  Company."  Section  29,  "All  purchases,  sales,  conveyances,  assign- 
ments,  leases,  mortgages,  bonds,  contracts,  agreements,  and  all  securities  and 
calls  upon  the  shareholders,  and  all  other  acts  and  things  made,  done,  entered 
into,  executed,  or  instituted  under  or  by  virtue  or  in  consequence  of.  or  confirmed 
by,  the  act  hereby  in  part  repealed,  or  with  reference  to  any  of  the  purposes 
thereof,  shall,  after  and  notwithstanding  such  repeal,  be  as  good,  valid  and 
effectual,  to  all  intents  and  purposes  as  they  would  nave  been  if  the  said  act  had 
not  been  hereby  in  part  repealed,  and  may  be  proceeded  on  and  enforced 
accordingly ;  the  (North  British  Railway)  Company,  after  the  commencement  of 
the  amalgamation,  being  in  all  respects  with  reference  to  such  matters, 
substituted  for  the  Wansbeck  Railway  Company."  Section  31,  "  Notwith- 
stsnding  the  amalgamation  and  repeal  in  part  of  the  Wansbeck  Railway  Act, 
1859,  and  except  only  as  is  by  this  act  otherwise  expressly  provided,  everything 
before  the  amalgamation  done  and  suffered  under,  or  confirmed  by,  any 
provision  thereby  repealed  of  the  said  act,  shall  be  as  valid  as  if  such  provisioi 
were  not  repealed ;  and  the  repeal  thereof,  and  this  act  and  the  amalgamatioo 
respectively,  shall  accordingly  be  subject,  and  without  prejudice,  to  everything 
80  done,  suffered,  or  contirmed,  and  to  all  rights,  liabilities,  claims,  and 
demands,  both  present  and  future,  which,  if  the  said  provisions  were  not 
repealed,  and  this  act  were  not  passed,  and  the  amalgamation  had  not  taken 
place,  would  be  incident  to,  or  consequent  on,  any  and  every  thing  so  done  or 
suffered;  and  the  (North  British  Railway)  Company,  after  the  commencement 
of  the  amalgamation,  shall  be  liable  in  respect  of  ail  such  rights,  liabilities, 
claims,  and  demands  in  the  same  manner  and  to  the  same  extent  as  the 
Wansbeck  Railway  Company  would  have  been  liable  in  respect  of  such  rights, 
liabilities,  claims,  and  demands,  in  ease  the  act  had  not  passed,  or  the 
amalgamation  had  not  taken  place :  provided  always,  that  the  generality  of  the 
provisions  in  this  enactment  shall  not  be  confined  or  restricted  by  any  special 
provision  in  this  act."  After  the  passing  of  the  latter  act,  disputes  aiose 
between  the  company  and  Messrs.  Trou'sdale,  which  the  company  claimed  the 
right  to  refer  to  Mr.  Tone;  but  Messrs.  Trowsdale  objected,  on  the  ground  th>t 
the  Wansbeck  Railway  Company  had  ceased  to  exist,  and  that  consequently 
Mr.  Tone  was  no  longer  their  principal  engineer.  Mr.  Tone,  however,  nuule  two 
awards ;  he  had  continued  to  superintend  the  works  specified  in  the  contract. 

C.  E.  Pollock  {Jan.  23)  obtained  a  rule,  calling  on  the  company  to  shew 
cause  why  the  awards  should  not  be  set  aside. 

Melliah,  Q.C.  (Jan.  31),  appeared  to  shew  cause,  but 

C.  E.  PoUock  was  called  on  to  support  the  rule. — ^Tone  was  made  arbitxator 
because  he  was  engineer  in  chief  of  the  Wansbeck  Railway  Company ;  the  words 
as  to  his  continuing  to  be  arbitrator  are  important.  If  the  North  British  Railway 
Company  had  mei^ed  in  the  Wansbeck  Railway  Company,  matters  might  have 
been  different.  Tone  did  not  continue  to  be  engineer  in  chief  of  the  Wansbeck 
Railway  Company;  his  office  ceased  to  exist. 

Erle,  C.J. — I  think  that  this  rule  ought  to  be  discharged.  One  of  the 
terms  in  the  contract  was,  that  Mr.  Tone  should  be  the  arbitrator ;  the  amalgama- 
tion having  taken  place,  many  provisions  of  the  Wansbeck  Railway  Company's 
Act  were  repealed ;  but  section  20  continues  the  right  of  parties  to  have  Mr.  Tone 
as  referee :  to  construe  section  29  in  this  way,  is  in  accordance  not  only  witii 
letter,  but  also  with  the  spirit,  of  the  statute.  Thus,  the  provision  as  to 
Mr.  Tone  in  the  contract  is  kept  alive,  and  he  virtually  continues  in  the  same 
office. 

Keating,  J. — I  am  of  the  same  opinion. 

Smith,  J, — I  am  of  the  same  opinion.  Section  29  keeps  alive  the  confiBcts 
and  their  remedies ;  the  Legislature  has  substituted  the  North  British  Railway 
Company  for  the  Wansbeck  Railway  Company. 

Rule  discharged. 
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July  17.  31. 1866. 
THE  COLLIEK. 

12  Jur.  N.S.  789;  L.  R.  1  A.  &  E.  83;  16  L.  T.  165. 

See,  The  Scout,  [1872]  E.  R.  A.;  41  L.  J.  Adm.  42;  L.  R.  3  A.  &  E.  512; 
26  L.  T.  371  (Adm.). 

Salvage — Otvnera  of  salving  and  charierers  of  salved  vessel  the  same 
persons — Pleading. 

Shipping.  E.  K. — The  owners  of  a  vessel  rendering  salvage  services,  being 
also  the  charterers  of  ike  vessel  receiving  the  services,  are  not  thereby  debarred 
from  claiming  salvage  reward,  unless  the  effect  of  the  charterparty  hat  been  to 
divest  the  owners  of  the  possession  and  control  of  the  salved  vessel,  and  to 
transfer  the  same  for  the  time  to  the  charterers. 

On  a  motion  by  the  plaintiffs,  salvors,  in  objection  to  certain  articles  of 
the  defendant's  answer,  which  averred,  that  though  the  services  rendered 
might  be  of  the  nature  of  salvage  service,  yet  that  because  the  owners  of  the 
salving  and  the  charterers  of  the  salved  vessel  were  the  same  persons,  no 
salvage  was  due;  ike  Court  ordered  the  article  denying  that  any  salvage  was 
due  to  be  struck  out,  but  not  the  otker  articles  detailing  the  factss  which  if 
proved  might  not  bar  the  claim  for  salvage,  but  might  affect  ike  quantum. 

This  was  a  motion  on  the  part  of  the  plaintiffs,  in  objection  to  the 
following  articles  of  the  defendant's  answer,  in  a  cause  of  salvage  brought  by 
the  Brighton  Railway  Company,  the  owners,  and  the  master  and  crew  of  the 
Bteam-sbip  Lyons,  against  the  steamer  Collier,  her  cargo  and  freight. 

The  petition  alleged,  in  substance,  that  on  the  Slst  October  last  the 
steam-ship  Lyons,  while  on  a  voyage  from  Newhaven  to  Dieppe  fell  in  with 
The  Collier  in  a  disabled  condition,  took  her  in  tow,  and  after  considerable 
difficulty,  towed  her  into  the  port  of  Newhaven. 

The  portions  of  the  answer  objected  to  were  as  follow :  — 

2.  "  The  Collier,  at  such  time  was  under  a  time  charterparty  from  her 
owners  to  the  Loudon,  Brighton,  and  South-Coast  Railway  Company,  the 
owners  of  the  steam-ship  Lyons,  plaintiffs  in  this  cause,  and  was  at  such  time 
engaged  in  the  regular  packet  service  of  the  said  company ;  and  the  said  cargo 
and  passengers  of  The  Collier  had  been  taken  aboard,  and  were  being  carried 
in  The  Collier  by  the  said  company  for  their  own  benefit,  and  the  freight  and 
passage  money  for  such  carriage  belonged  to  the  said  company." 

The  3rd  article,  after  stating  the  circumstances  of  the  collision,  alleged 
that  "  those  on  board  The  Collier  knowing  that  The  Lyons  belonged  to  the 
London,  Brighton,  and  South-Coast  Railway  Company,  signalled  The  Lyons, 
in  the  belief  that  it  would  be  for  the  best  interest  of  the  said  company  few 
The  Lyons  to  assist  The  Collier,  and  The  Lyons,  in  consequence  of  such 
signal,  bore  down  to  The  Collier  and  reached  her  at  about  3.30  p.m.  of  the 
same  day." 

4.  "  The  master  of  The  Collier  then  informed  those  on  board  The  Lyons 
(who  were  aware  that  The  Collier  was  in  the  service  of  the  owners  of  The 
Lyons),  that  a  warp  had  been  entangled  in  the  screw  of  The  Collier,  and 
requested  that  The  Lyons  would  tow  Tke  Collier  with  her  to  Dieppe." 

12.  "  By  reason  of  the  premises,  neither  the  owners  of  The  Lyons,  nor 
her  master  and  crew,  are  entitled  to  salvage  remuneration  in  respect  of  their 
services  to  Tke  Collier  or  to  her  cargo." 

July  17. — Dr.  Deane,  Q.C.,  in  support  of  the  motion,  cited  The  Waterloo 
(2  Dods.  483). 

E.  C.  Clarkson,  contra. — ^The  company  were  merely  assisting  a  vessel 
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chartered  to  them;  they  were  bound  to  take  The  Collier  in  tow  {The  Maiia 
Jane,  14  Jur.  867). 

Our,  adv.  wU. 

July  81. — Db.  Lushikgton  delivered  judgment. — ^Thisis  a  cause  of  salvage 
brought  by  the  msBter,  owners,  and  crew  of  The  Lyont  against  this  vessel. 
The  Collier,  her  cargo  and  freight.  A  petition  has  been  given  in.  and  an 
answer  filed  on  behalf  of  the  owners  of  The  Collier,  and  of  the  owners  of  her 
cargo.  The  plaintiffs  now  object  to  the  admission  of  the  2nd,  8rd,  4th,  and 
I2th  articles  of  the  answer — articles  the  effect  of  which  is  to  aver,  that  though 
the  services  rendered  by  The  Lyons  may  have  been  of  the  nature  of  salvage 
services,  yet  that  no  salvage  is  due,  because  the  owners  of  The  Lyons  and 
the  charterers  of  The  Collier  are  the  same  persons,  viz.,  the  London,  Brighton, 
and  South-coast  Hailway  Company.  It  appears  that  at  the  time  the  salvage 
service  was  rendered.  The  Collier  was  under  a  charterparty  to  the  railway 
company.  The  terms — so  far  as  are  material  to  the  present  motion — ^were, 
that  The  Collier  was  let  for  the  sole  use  of  the  charterers  for  the  space  of 
three  months;  that  the  captain  should  use  all  dispatch  in  prosecuting  the 
voyage,  and  that  the  crew  should  render  all  possible  assistance  with  ttie 
vessel's  boats,  and  in  loading  and  discharging  the  vessel,  consistent  with  their 
other  duties;  that  the  owners  (not  the  charterers)  should  find  ship's  stores 
and  pay  crew's  wages;  that  all  derelicts  and  salvages  should  be  for  owners' 
and  charterers'  benefit,  in  moieties  to  each,  after  settling  with  the  crew;  that 
the  owners  should  appoint  their  own  captain  and  engineer,  who,  with  all  the 
crew,  should  be  under  the  control  of  the  superintendent  and  i^nt  of  the 
charterers ;  and  should  any  occasion  arise  for  appointing  a  new  captain,  officers, 
and  crew,  the  appointment  was  to  be  made  jointly  by  the  charterers,  superin- 
tendent, and  the  owners.  The  Lyons,  as  I  have  said,  belonged  to  and  was 
in  the  employ  of  the  railway  company.  The  defendants,  in  support  of  their 
articles,  to  which  objection  is  made,  relied  on  the  case  of  The  Maria  Jane 
(14  Jur.  857),  as  a  case  where  a  claim  for  salvage  against  a  ship  was  rejected, 
although  salvage  services  had  been  rendered,  because  the  ships  rendering  the 
services  belonged  to  the  person  who  was  the  charterer  of  the  vessel  receiving 
those  services.  But,  in  that  case,  the  effect  of  the  charterparty  was  to  divest 
the  owners  of  the  possession  and  control  of  the  vessel,  and  to  transfer  the 
same  for  the  time  to  the  charterer,  who  was  required  to  provide  and  pay  for 
the  master  and  crew.  And  it  was  on  this  ground — the  ground  of  the  charterer 
being  in  possession  of  the  salved  vessel — that  the  judgment  proceeded.  The 
Court  held  that  the  claim  for  salvage  could  not  be  maintained  against  the 
owners  of  the  salved  vessel  by  the  charterer  of  that  vessel  in  his  other  capacity 
as  owner  of  the  vessels  rendering  the  salvage  services,  or  by  his  servants  on 
board  those  vessels.  In  the  present  case  the  circumstances  are  obviously 
different.  The  charterers  of  The  Collier  were  not  in  possession;  the  ownere 
paid  the  wages  of  the  crew.  The  Maria  Jane,  ^erefore,  is  not  a  case  in 
point.  On  the  other  hand,  the  plaintiffs  cited  the  case  of  The  Waterloo 
(2  Dods.  488).  That  was  a  claim  of  salvage  preferred  by  the  owners,  officers, 
and  crew  of  The  Winchehea  for  services  rendered  to  The  Waterloo  and  her 
cargo.  The  Winchehea  at  the  time  was  chartered  to  the  East  India  Company, 
but  her  commander,  officers,  and  crew  were  appointed  by  her  owners.  The 
Waterloo  and  the  bulk  of  her  cargo  were  owned  by  the  East  India  Company. 
Lord  Stowell  allowed  the  claim  for  salvage,  having,  in  a  very  luminous  judg- 
ment, discussed  all  the  circumstances  of  that  case.  I  think  that  The  Maria 
Jane  does  not  apply  to  the  present  case,  and  that  the  principles  laid  down  in 
The  Waterloo  govern  it.  The  argument  against  a  claim  for  salvage  is  founded 
on  the  supposition  that  the  salvor  is  claiming  in  substance  for  the  salving  his 
own  property,  which,  certainly,  is  against  reason.  There  is  no  place  for  such 
an  argument  here,  as  the  owners  of  The  Collier  are  not  the  owners  of  The 
Lyons.  The  Collier  is  chartered  to  the  Brighton  Company,  but  the  owners 
of  The  Collier  are  not  divested  of  possession,  as  was  substantially  the  case  in 
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The  Maria  Jane.  These  questions  are  not  without  difficulty,  for  distinctions 
might  be  taken  between  the  owners  of  the  salving  ship  and  the  crew  and  the 
property  in  the  cargo.  Again :  I  am  not  prepared  to  say  that  there  may  not 
be  such  a  connexion  between  two  ships  which,  though  it  would  not  bar  a 
claim  for  salvage,  might  affect  the  quantum,  I  shall  order  the  12th  article  to 
be  struck  out,  which  denies  that  any  salvage  whatever  was  due;  but  not  the 
three  first  articles,  which,  though  the  facts  therein  detailed,  if  proved,  would 
not  bar  a  claim  for  salvage,  might  possibly  afEect  the  quantum.  I  think  it 
right  to  be  upon  my  guard,  because,  no  doubt,  the  amount  and  quantum  of 
a  salvage  service  may  be  affected  by  particular  circimistances,  though  the 
claim  for  salvage  is  not  barred.  I  speak,  for  instance,  where  fishing  vessels 
render  assistance  to  each  other,  and  matters  of  that  descriptwn.  That  is  the 
view  the  Court  holds. 


The  Empuaa,  1879,  5  P.  D.  6  (Adm.). 

Colliiion — Limitation  of  liability — Merchant  Shipping  Act  Amendment 
Act.  1862  (25  A  26  Vict.  c.  68).  8.  54. 

Shipping.  G. — In  a  cause  of  limitation  of  liabiliiy,  under  the  5^th  section 
of  the  Merchant  Shipping  Act  Amendment  Act,  1862,  one  of  the  owners  of 
the  vessel  sued  being  master  as  weU  as  part  owner,  but  not  having  been  on 
deck  at  the  time  of  the  collision: — Held,  that  there  was  no  obligation  upon 
the  master  to  be  upon  deck;  that  the  fact  of  the  master  being  part  owner  was 
no  reason  for  charging  the  other  owners  with  blame;  and  that  there  was  no 
evidence  to  shew  that  the  collision  took  place  by  the  "  fault  "  or  with  the 
"  privity  "  of  the  master. 

This  was  a  cause  of  limitation  of  liability,  brought  by  Qeorge  Deslandes 
and  Charles  Le  Groa,  the  owners  of  the  barque  Obey,  against  the  owners  of 
the  vessel  Arthur  and  her  master  and  crew,  the  plaintiffs  in  a  cause  of  damage 
arising  out  of  a  collision  which  occurred  on  the  22nd  February,  1866,  between 
the  vessels  Obey  and  Arthur. 

The  petition  alleged,  that  the  plaintiffs  were  the  registered  owners  of  the 
British  ship  Obey,  of  the  burthen  of  '271  ^gjf  tons,  the  plaintiff  George  Deslandes 
being  the  registered  owner  of  48-64ths,  and  the  plaintiff  Charles  Le  Gros 
being  the  registered  owner  of  16-64ths :  that  on  the  22nd  February,  1866,  The 
Obey,  whilst  on  a  voyage  from  Monte  Video  to  Leith,  came  into  coUision, 
off  Lowestoft,  with  the  British  schooner  Arthur,  and  in  consequence  of  such 
collision  The  Arthur  shortly  afterwards  wbk:  that  at  the  time  of  the 
happening  of  the  coUision  The  Arthur  was  laden  with  a  cargo,  and  had  on 
board  her  divers  effects  belonging  to  her  master  and  crew,  and  such  cargo 
and  effects  were  lost :  that  at  the  time  of  the  happening  of  the  collision  The 
Obey  was  also  Isulen  with  cargo,  and  the  plaintiffs  are  apprehensive  that 
claims  may  be  preferred  against  them  in  respect  of  damage  caused  to  such 
cargo  by  reason  of  the  collision :  that  on  the  1st  March,  1866,  a  cause  was 
instituted  in  this  court  against  the  vessel  Obey  and  her  freight  by  the  defen- 
dante,  the  owners  of  The  Arthur,  and  her  master  and  crew,  for  the  recovery 
of  damages  in  respect  of  the  losses  sustained  by  them  respectively  by  reason 
of  the  collision;  and  bail  was  subsequently  given  in  such  cause,  and  The  Obey 
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released  from  arrest :  that  the  said  collision  occurred  without  the  actual  fault 
or  privity  of  the  plaintiffs,  or  either  of  them :  that  no  loss  of  life  or  personal 
injury  was  caused  by  reason  of  the  said  collision :  that  the  plaintiffs  admit, 
for  the  purposes  of  this  suit,  that  in  respect  of  the  said  collision  they  are 
answerable  in  damages  in  respect  of  loss  or  damage  to  sliip's  goods,  merchan- 
dise, and  other  things,  to  the  extent  provided  by  the  54th  secti<m  of  the 
Merchant  Shipping  Amendment  Act,  1862;  that  is  to  say,  that  they  are 
answerable  in  damages  in  respect  of  loss  or  damage  to  ship's  goods,  merchan- 
dise, and  other  things,  to  an  aggregate  amount  not  exceeding  81.  sterling  for 
every  ton  of  the  registered  tonnage  of  The  Obey  ;  but  they  allege  that  such 
aggregate  amount  is  insufficient  to  answer  the  claims  of  the  defendants :  that 
no  other  action  has  been  brought  against  the  plaintiffs  or  The  Obey  in  respect 
of  loss  occasioned  by  the  said  collision;  but  the  plaintiffs  submit,  that,  in  case 
any  other  action  or  actions  shall  be  brought  against  them  or  The  Obey,  in 
respect  to  damage  or  loss  to  ship's  goods,  merchandise,  or  other  things 
occasioned  by  the  said  collision,  they  ought  to  be  at  liberty,  after  any  order 
shall  have  been  made  herein,  to  apply  for  and  obtain  from  this  Court  an  order 
restraining  or  staying  such  action  or  actions. 

The  defendants,  in  their  answer,  alleged,  that  the  collision  did  not  occur 
without  the  fault  or  privity  of  the  plaintiffs,  or  either  of  them :  that  at  the 
time  of  the  collision  Charles  Le  Gros,  one  of  the  plaintiffs  in  this  cause,  was 
the  master,  and  in  command  of  the  vessel  Obey,  whose  owners  are  the 
plaintiffs  in  this  cause :  that  the  collision  was  occasioned  by  the  fault  or  with 
the  privity  of  the  said  Charles  Le  Gros. 

The  plaintiffs  in  their  reply  admitted  that  Charles  Le  Gros  was  at  such 
time  master  of  and  on  board  The  Obey,  but  said  that  at  the  time  when  the 
collision  happened  it  was  the  said  Charles  Le  Gros's  watch  below,  and  denied 
that  the  collision  was  occasioned  by  his  fault  or  with  his  privity. 

The  portion  of  the  54th  section  of  the  Merchant  Shipping  Act  Amendment 
Act,  1862,  referred  to,  is  as  follows: — "The  owners  of  any  ship,  whether 
British  or  foreign,  shall  not,  in  cases  where  all  or  any  of  the  following  events 
occur  without  their  actual  fault  or  privity ;  that  is  to  say — 

"  (1).  Where  any  loss  of  life  or  personal  injury  is  caused  to  any  person 
being  carried  in  such  ship ; 

"  (2).  Where  any  damage  or  loss  is  caused  to  any  goods,  merchandise,  ta 
other  things  whatsoever  on  board  any  such  ship ; 

■'  (3).  Where  any  loss  of  life  or  personal  injury  is,  by  reason  of  the 
improper  navigation  of  such  ship  as  aforesaid,  caused  to  any 
person  carried  in  any  other  ship  or  boat; 

"  (4).  Where  any  loss  or  damage  is,  by  reason  of  the  improper  navi^tioD 
of  such  ship  as  aforesaid,  caused  to  any  other  ship  or  boat,  or  to 
any  goods,  merchandise,  or  other  things  whatsoever  on  board  any 
other  ship  or  boat; 

"  be  answerable  ui  damages  in  respect  of  life  or  personal  injury,  either  alone 
or  together  with  loss  or  damage  to  ships,  boats,  goods,  merchandise,  or  other 
things,  to  an  a^^egate  amount  exceeding  161.  for  each  ton  of  their  ship's 
tonnage ;  nor  in  respect  of  loss  or  damage  to  ships,  goods,  merchandise,  or 
other  things,  whether  there  be  in  addition  loss  of  life  or  personal  injury,  or 
not,  to  an  aggregate  amount  exceeding  81.  for  each  ton  of  the  ship's  tonnage; 
such  tonnage  to  be  the  registered  tonnage  in  the  case  of  sailing  ships,  and 
in  the  case  of  st-eam  ships  the  gross  tonnage,  without  deduction  on  account 
of  engine>rocHn/'  Ac. 

E.  C.  Clarkson  appeared  for  the  plaintiffs. 

Dr.  Deane,  Q.C.,  for  the  defendants. 

The  evidence  of  Charles  Le  Gros,  the  master,  was  to  the  effect,  "  That 
in  the  course  of  the  voyage  from  Monto  Video  he  had  put  into  Queenstown, 
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where  he  engaged  a  coasting  pilot;  that  about  8  p.m.,  when  The  Obey  was 
off  the  Kentish  Knock  Light  768361,  the  second  mate  came  up  and  took 
charge  of  the  deck,  that  he,  the  master,  then  went  below  to  rest,  leaving  the 
vessel  in  charge  of  the  second  mate  and  pilot;  that  between  the  time  of  his 
going  below  and  the  collision,  he  was  on  deck  two  or  three  times ;  that  he 
found  on  these  occasions  that  the  second  mate  and  the  pilot  were  attending 
to  their  duties;  that  at  about  11  p.m.  he  was  lying  down  in  the  cabin,  and 
hearing  a  noise  on  deck,  he  went  on  to  the  quarter  deck,  and  stepped  from 
there  on  to  the  main  deck ;  that  he  had  no  sooner  done  so,  than  he  saw 
The  ArthuT  on  the  starboard  bow,  but  too  near  to  avoid  a  collision;  that  he 
sang  out  '  down  with  the  helm,'  but  it  was  too  late,  and  the  collision 
inunediately  took  place." 

Dr.  Deane,  Q.C.,  argued  that  it  was  the  duty  of  the  master  to  have  been 
upon  deck;  that  he  ought  not  to  have  left  the  vessel  in  charge  of  the  second 
mate;  and  that  he  was  therefore  "  privy  "  to  the  collision. 

E.  C.  Clarkaon,  contra,  cited  WUaon  v.  Dickson  (2  B.  &  Al.  2)  and  The 
Volant  (1  W.  Bob.  S85),  and  ai^ed  that  the  mere  fact  oi  the  master  not 
being  on  deck  would  not  make  him  liable  for  the  collisi<Hi.  Nicholson  v. 
Mounsey  (15  East,  384). 

Dr.  Deane  replied. 

Dr.  Lushinoton. — I  would  take  time  to  collider  this  case  if  I  really  felt 
any  difficulty  as  to  what  is  the  true  solution  of  the  objections  raised,  but  I 
confess  I  feel  none.  I  am  called  upon  to  construe  the  54th  section  of  the 
Merchant  Shipping  Act  Amendment  Act;  but  before  I  attempt  to  undertake 
that  task,  I  will  state  the  facts,  as  I  understand  them,  from  the  evidence, 
t  think  it  is  unfortunate  that  this  case,  which  is  a  proceeding  to  entitle  the 
owners  to  immunity  beyond  a  certain  amount,  should  be  left  entirely  upon 
the  evidence  of  the  master,  who  is  one  of  the  parties  more  particularly 
interested  in  the  ultimate  result;  but  I  must  take  it  as  it  stands.  In  the 
first  place,  I  must  consider  whether  there  is  any  fault  on  the  part  of  the 
master,  looking  at  the  state  of  the  facts,  and  I  will  consider  the  question  of 
privity  afterwards.  Now,  the  master,  m  bringing  this  vessel  from  Queenstown 
to  Leith,  laden  with  a  cargo,  and  under  the  circumstances  set  forth  in  the 
petition,  puts  into  the  port  of  Eamsgate,  but  takes  the  assistance  of  a  coasting 
pilot.  I  apprehend  that  is  a  very  common  and  ordinary  precaution,  and  an 
additional  precaution  to  a  master  who  is  navigating  on  a  voyage  of  that 
description.  Under  the  guidance  of  that  coi^ting  pilot,  he  prosecutes  his 
voyage  after  having  left  Bamsgate,  and  certainly  I  cannot  see  that  there  was 
any  obligation  upon  the  master  to  be  upon  deck.  Undoubtedly,  he  could  not 
be  tempted  from  that  obligation,  if  it  existed,  by  any  fatigue  he  had  under- 

re,  or  ai^  privations;  but  I  do  not  agree  with  Dr.  Deane 's  argument,  tibat 
^as  at  aU  compelled  to  be  upon  deck.  I  apprehend  that  there  is  no  rule 
or  principle,  that  a  master  shall  be  bound  to  keep  watch  on  a  vessel  of  this 
description  with  such  a  crew — twelve  hands ;  and  the  watch  could  be  kept  by 
the  two  mates  on  board — alternate  watches — and  it  was  the  duty  of  the  master 
to  superintend  both,  and  go  on  deck  as  occasion  might  require,  and  see  that 
the  vessel  was  properly  navigated.  I  know  of  no  authority  whatever  to  say 
that  a  master  must  keep  the  watch.  I  know,  if  the  first  and  second  mate 
happen  to  be  young  men,  and  it  is  boisterous  weather,  then  it  is  the  duty  of 
the  master,  whether  the  first  mate  is  in  charge  or  hoth  axe  in  charge,  to  be 
on  deck  to  prevent  damage,  if  damage  can  be  prevented.  I  therefore  do  not 
Uiink  it  necessary  to  say  more  than  this — that  there  w^as  no  obligation  upon 
the  master.  He  seems  to  have  continued  on  deck  for  several  hours,  and 
intrusted  the  vessel  to  the  second  mate,  assisted  by  the  coasting  pilot;  and, 
unless  the  contrary  be  shewn,  I  must  presume  the  coasting  pilot  was  adequate 
to  the  duty  intrusted  to  him.  The  master  goes  below,  hears  a  noise,  and 
the  moment  he  hears  it  he  goes  upon  deck;  but  it  was  then  too  late  to  do 
anything,  because,  according  to  his  evidence,  the  other  vessel  was  close  under 
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his  bows.  He  gave  an  order  of  "  Down  with  the  helm;  "  but  that  order 
takes  no  effect — indeed,  it  seems  to  be  impossible  it  could  have  done  at  that 

moment,  because  the  two  vessels  were  in  collision,  and  part  of  his  evidence 
states  that,  as  he  gave  the  order,  the  two  vessels  were  in  collision,  and  nothing 
could  be  done  on  his  part.  Looking  at  these  facts,  I  have  no  hesitation  in 
coming  to  the  conclusion,  that  there  was  no  fault  on  the  part  of  the  master; 
and  to  say  that,  because  the  master  is  a  part  owner,  you  could  charge  the 
other  owners  with  blame,  would  be  contrary  to  all  reason  and  principle,  as 
it  would  be  charging  a  person  with  that  which  he  had  no  power  to  preTent. 

The  next  question  is,  whether  there  is  any  privity.  Perhaps  there  is  some 
difficulty  in  that  word ;  but,  without  laying  down  any  precise  rule  which  might 
govern  other  cases,  the  question  is,  whether  there  was  any  fault  here,  to  which 
it  might  be  said  the  master  was  privy,  according  to  the  terms  of  the  statute. 
It  has  been  truly  said,  that  in  all  probability  this  collision  was  either  the  fault 
of  the  second  mate,  or  the  fault  of  the  coasting  pilot.  It  is  probable,  because 
the  parties  have  agreed  to  pay  the  damage,  and  have  come  here  for  a  liniita- 
tion.  I  think  there  is  no  evidence  shewing  that  the  master  was  at  all  privy, 
or  that  there  was  anything  done  by  him  which  induced  or  brought  about  this 
collision.  There  might  be  most  grievous  misconduct  in  navigating  the  ship — 
the  helm  might  have  been  put  to  starboard  when  it  ought  to  have  been  put 
to  port,  or  any  other  mistake  might  have  been  committed ;  but  there  is  no 
evidence  to  shew  that  the  master  was  privy  to  anything  that  took  place.  I  do 
not  think,  in  this  case,  I  can  make  the  master  amenable  t-o  the  exception  in 
the  act.  I  will  not  be  tempted  to  say  what  I  think  may  be  the  true  meaning 
of  the  word  "  privity,"  but  I  am  of  opinion  that  ilie  case  on  the  part  of  the 
plaintiffs  is  established. 


IN  THE  queen's  BBHGB. 

Blaokbcrn,  Shee,  and  Lush,  JJ.,  M&y  2,  1866. 
WHITFIELD,  appellant,  BAINBBIDGB,  respondent. 
12  Jur.  N.S.  919. 

Alehouse — License — Wine  license — Harbounng  prostituiea — 9  Geo.  4, 
c.  61 — Local  act. 

Intoxicating  Liquors.  C. — W.,  a  freeman  of  the  Vintners  Company  of 
London,  selling  foreign  wines  without  licerise,  was  subjected  by  a  local 
improvement  act  to  the  same  penalties  as  those  licensed  to  seU.  In  htg  house 
one  night  a  constable  saw  forty  prostitutes,  about  half  of  them  taking  refresh- 
ments, and  talking  with  men,  and  he  iold  W.  what  they  were.  An  hour 
afterwards  some  of  the  same  women  were  there  with  other  prostitutes,  only 
a  few  of  them  taking  refreshments,  and  they  were  going  out  and  coming  in 
with  men.  There  was  no  indecent  or  improper  behaviour: — Held,  there  was 
evidence  sufficient  to  sustain  a  conviction  against  W.  for  suffering  persons  of 
notoriously  bad  character  to  assemble  and  meet  together  contrary  1o  ihs 
license. 

Case  for  the  opinion  of  the  Court,  under  the  provi8k>n  of  the  20  &  21 
Vict.  c.  48. 

This  was  an  mformation  laid  by  James  Bainbridge,  an  inspector  of  pohoe 
of  the  borough  of  Liverpool,  which  stated  that  the  then  defendant  and  now 
appellant,  one  Thomas  Whitfield,  "  being  a  person  who,  by  reason  of  his 
freedom  of  the  mystery  or  craft  of  vintners  of  the  city  of  London,  or  right  ot 
privilege  of  such  mystery,  claims  to  be  entitle^  to  sell  foreign  wine  by  retail, 
to  be  drunk  or  consumed  on  certain  premises  in  Lime  Street,  within  the  same 
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borough,  without  a  license,  and  being  subject  to  all  the  provisionB  oi  all  acts 
made  for  the  regulation  of  persons  so  licensed,  except  those  provisions  which 
require  or  refer  to  the  taking  out  of  a  license,  either  from  any  justice  of  the 
peace  or  from  the  Commissioners  of  Excise,  did,  on  the  8th  of  November 
instant,  on  the  said  premises,  commit  a  certain  offence,  to  wit,  that  he  did 
then  and  there  knowingly  suffer  persons  of  notoriously  bad  character  to 
assemble  and  meet  together  therein,  against  the  tenor  of  the  license  granted 
under  the  provisions  of  a  certain  act  of  Parliament  made  and  passed  in  the 
9  Geo.  4,  c.  61,  intituled  '  An  Act  to  regulate  the  granting  of  Licenses  to 
Keepera  of  Inns,  Alehouses,  and  Victualling  Houses,  in  England,  for  f^e 
Sale  of  Ezciseable  Liquors  by  Betail,  to  be  drunk  ot  consumed  on  the 
Premises;'  ior  which  offence,  the  same  being  his  second  offence,  he  has 
forfeited  a  sum  not  exceeding  101.,  and  whereby  he  was  liable  to  be  dealt 
with,  proceeded  against,  and  punished,  in  like  manner  as  if  selling  wine  by 
license,  and  not  by  virtue  of  such  claim  or  privilege,  pursuant  to  a  certain 
other  act  of  Parliament  made  and  passed  in  the  5  &  6  Vict.,  intituled  '  An 
Act  for  the  Improvement,  good  Government,  and  Police  Regulation  of  the 
Borough  of  Liverpool.'  " 

The  case  came  on  for  hearing  at  the  Liverpool  police  court  on  the 
17th  November  last,  before  John  B.  Brancker,  John  J.  Stell,  and  Nathaniel 
Caine,  Esqrs.,  three  of  her  Majesty's  justices  of  the  peace  of  the  borough  of 
Liverpool. 

In  support,  it  was  proved  before  the  said  justices  by  the  informant. 
Inspector  Bainbridge,  that  the  appellant  occupied  a  bouse  in  l^ime  Street, 
wherein  he  sold  wine  by  retail  without  being  licensed  either  by  the  justices  or 
excise,  but  under  and  by  virtue  of  his  freedom  of  the  same  craft  or  mystery  of 
a  vintner ;  and  that  on  Wednesday,  the  8th  November  last,  at  half-past  eleven 
at  night,  the  infonnant  went  to  the  appellant's  place  of  business,  situate  in 
Lime  Street  aforesaid,  and  found  the  appellant  present.  He  also  found  forty 
prostitutes  in  the  room,  and  a  number  of  men  (how  many  men  he  could  not 
say,  as  he  did  not  count  them).  Some  of  the  women  were  sitting  at  tables, 
some  were  talking  with  men,  and  some  were  walking  about  the  room.  There 
were  no  refreshments  before  those  sitting  down,  or  befcure  more  than  half  of 
those  present.  Witness  pointed  out  the  prostitutes  to  the  appellant,  and  told 
him  they  were  prostitutes.  The  witness  went  again  to  the  appellant's  house, 
fifty-five  minutes  afterwards,  and  then  found  there  eleven  prostitutes,  and  a 
number  of  men;  seven  of  the  women  were  the  same  witness  had  seen  there 
on  his  previous  visit  at  half-past  eleven  p.m.  Very  few  of  them  were  taking 
refreshments.  Witness  did  not  either  see  them  going  in  or  coming  out.  The 
room  where  the  persons  were  was  a  large  room.  Saw  several  couples  go  in 
and  out  on  a  second  visit. 

On  cross-examination  the  inspector  said,  that  when  he  spoke  to  the 
appellant  on  his  first  visit,  the  appellant  said  the  parties  present  were  being 
served  as  quickly  as  possible,  and  that  they  were  very  busy  so  doing,  and  it 
was  impossible  to  serve  so  many  at  once.  It  was  Liverpool  races  at  the 
time.  All  the  persons  were  quiet  and  well  behaved,  and  there  was  no 
indecency  or  improper  behaviour  whatever.  There  were  about  as  many  men 
as  women  present.  There  was  a  counter  in  the  room,  round  which  part  of 
the  company  were  assembled  taking  refreshments.  The  waiters  or  attendants 
were  serving  some  of  the  parties.  On  his  first  visit  witness  remained  in  the 
room  five  minutes.  On  the  second  visit,  the  appellant  was  refusing 
admittance  to  parties,  and  putting  out  the  gas  and  he  heard  the  appellant 
order  those  in  the  room  to  leave.  There  was  no  noise  or  disturbance  on  the 
second  visit,  but  all  was  quiet  and  orderly.  The  house  is  generally  closed 
at  twelve  o'clock,  and  is  not  opened  on  a  Sunday.  A  previous  conviction  was 
proved  against  the  appellant  for  a  similar  offence  at  tiie  same  premises  in 
April  last. 

No  evidence  was  called  for  the  appellant,  but  it  was  contended  on  bis 
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behalf,  that  there  was  no  evidence  that  the  women  present,  as  stated  by  the 
informant,  were  persons  of  notoriously  bad  character,  although  prostitutes. 
That  they  were  all  orderly  and  well  behaved,  and  that  t^e  mere  fact  of  their 
being  prostitutes  did  not,  without  other  adjunct,  necessarily  render  them 
notoriously  bad  characters,  and  that,  under  ^e  facts,  they  were  not  within 
the  meaning  of  the  description  "  notoriously  bad  characters."  That  the 
information  and  complaint  were  not  sustainable,  for  that  the  9  Geo.  4,  c.  61» 
by  section  36,  specially  excepted  freemen  and  commonalty  of  the  vintners  of 
the  city  of  London  from  its  operation,  and  the  appellant  was  not  Hcensed 
under  that  act.  That  the  local  act,  5  &  6  Vict.  c.  cvi,  had  no  retrospective 
operation,  and  that  that  act,  by  section  248,  imposed  penalties  for  the  infringe- 
ment of  any  enactments  within  its  purview.  That  section  21  of  the  9  Geo.  4, 
c.  61,  and  which  imposed  penalties  for  offences  against  the  tenor  of  the 
licenses,  on  a  conviction  of  a  third  offence,  directed  the  forfeiture  of  the 
license.  That  such  forfeiture  of  a  free  vintner's  license  would  occasi<m 
the  forfeiture  of  freedom  of  the  commonalty  of  vintners  of  the  city  of  London, 
on  the  wife  of  the  appellant,  her  children  who  are  free  by  birth,  and  of  any 
apprentices  he  might  take  who  would  become  free  by  servitude  to  a  free 
vintner.  That  such  penalty  and  collateral  punishment  was  not  within  the 
meaning  and  operation  of  the  9  Geo.  4,  c.  61. 

The  attorney  for  the  informant  having  been  heard  on  the  points  of  law, 
the  justices  overruled  these  objections,  and  upon  the  facts  stated,  convicted 
the  appellant,  as  a  free  vintner  of  the  city  of  London,  under  the  local  act, 
S  &  6  Vict.  c.  cvi,  s.  248,  taken  in  connexion  with  the  9  Geo.  4,  c.  61,  s.  21, 
and  the  license  referred  to,  for  permitting  persom  of  notoriously  bad  character 
to  assemble  and  meet  in  his  house  and  premises,  and  fined  the  said  appellant 
in  the  sum  of  101.  and  costs,  as  &>r  a  second  offence  against  the  tenor  of  the 
license  referred  to.  The  above  acts  of  Parliament  are  to  be  taken  as  part  of 
the  case.  The  appellant  thereupon  applied  for  a  case,  and  the  same  was 
granted  as  above,  for  the  opinion  of  the  Court,  whether  the  conviction  was 
right  in  law. 

The  9  Geo.  4,  c.  61,  s.  36,  enacted  that  nothing  in  that  act  contained 
should  extend  to  alter  or  in  any  manner  affect  the  master,  wardens,  freemen, 
and  commonalty  of  the  vintners  of  London. 

The  form  of  license  in  that  act  provided  that  the  ale-house  keeper  should 
not  knowingly  permit  or  suffer  persons  of  notoriously  bad  character  to  assemble 
and  meet  together  thereiKi. 

The  Liverpool  Improvement  Act,  6  4  6  Vict.  c.  cvi,  s.  248,  enacts,  that 
every  person  who,  by  reason  of  his  freedom  of  the  mystery  or  craft  of  vintners 
of  the  city  of  London,  or  of  any  right  or  privilege  of  such  mystery,  shall  claim 
to  be  entitled  to  sell  foreign  wine  by  retail,  to  be  dnmk  or  consumed  on  the 
premises,  within  the  borough,  without  license,  shall  be  subject  to  all  the 
provisicms  of  all  acts  made  for  the  regulation  of  persons  so  licensed  (except 
those  provisions  which  require  or  refer  to  the  taking  out  of  a  license) ;  and  in 
tiie  case  of  any  offence  committed  by  him  against  the  tenor  of  the  license 
granted  under  the  provisions  of  any  act  for  the  sale  of  exciseable  liquors  by 
retail,  to  be  drunk  or  consumed  on  the  premises,  shall  be  liable  to  he  dealt 
with,  proceeded  against,  and  promoted  in  like  manner,  if  selling  wines  by 
license,  and  not  by  virtue  of  such  claim  or  privilege." 

Mxlward,  Q.C.,  and  CTompion,  iot  the  appellant,  contended,  that  the 
conviction  was  wrong,  for  prostitutes  were  not  notoriously  bad  characters,  as 
the  justnces  seemed  to  assume,  and  there  was  no  evidence  to  sustain  the 
conviction.  Orey  v.  Bendena  (1  El.,  Bl.,  ft  El.  186),  BeUteeo  v.  Haimani 
(8  B.  &  8.  13;  8  Jur.  N.S.  1226),  Parker  v.  Chreen  (2  B.  &  S.  299);  8  Jur. 
N.S.  409). 

Melliah,  Q.C.,  contra,  contended  that  the  conviction  was  right,  and  there 
was  evidence  to*  support  it.  All  that  was  required  was  to  shew  that  tiiese 
women  were  then  exercising  their  lasde  or  vocataon. 
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Blaokburn,  J. — Here  the  case  does  not  state  exactly  what  wi 
which  the  justices  found.  It  certainly  cannot  be  laid  down  as  a 
of  law,  that  prostitutes  are  notoriously  bad  characters;  but  I  si 
the  justices  really  find  is,  that  there  was  evidence  to  shew  that  t 
were  allowed  by  the  appellant  to  be  on  his  premises  in  the  exer 
vocation.  If  so,  we  thinlc  they  were  quite  right  in  convicting  th 
for  he  had  transgressed  his  license. 

Shbe  and  Lush,  JJ.,  concurred. 

Judgment  for  respondent,  wit 


IN  THE  COUBT  OF  EXORBQUEB. 

Kelly.  C.B.,  Martin.  Channbll,  and  Pioott.  BB..  Not.  1' 
COLEMAN  V.  SOUTH-EASTERN  EAILWAY  OOMPAl 
12  Jur.  N.S.  944  ;  4  H.  &  C.  699. 

Negligence  by  railway  company. 

Carriers.  B. — A  porter  closing  the  door  of  a  compartme 
touch  a  passenger  who  had  just  got  inside,  and  crushing  the  jinge 
(who  was  just  seating  himself)  between  the  hinges: — Held, 
Ghannell,  and  FigoU,  BB.,  that  there  was  evidence  of  negligence. 
Kelly,  C.B.,  that  there  was  no  evidence  and  that  the  child  w 
negligence. 

This  was  an  action  for  negligence  against  a  railway  compan 
being  not  guilty. 

The  case  was  tried  at  the  sittings  at  Westminster  after  Ti 
before  Martin,  B.  The  facts  were,  that  the  plaintiff,  who  was  a  cl 
nine  years  of  age,  and  his  father,  had  taken  tickets  at  the  CI 
station  to  travel  by  a  train  of  the  defendant,  and  the  plaintifF 
entered^  and  was  taking  his  seat.  His  father  was  just  entered, 
the  act  of  walking  along  the  compartment,  when  a  porter  in  the  » 
defendants  closed  the  door  of  the  carriage,  and  injtired  the  fii 
plaintiff's  hand,  which  were  between  the  door  and  the  side  of  1 
where  they  join  by  binges.  The  door  in  closing  touched  the  plai: 
on  the  back. 

On  this  case,  it  was  submitted  to  the  learned  Judge  on  b 
defendants,  that  ijiere  was  no  evidence  of  negligence,  and  that  the 
been  guil^  of  contributory  negligence,  which  precluded  him  fron 
The  learned  Judge  refused  to  take  the  case  from  the  jury,  but  n 
points  for  the  defendants  to  move  to  enter  a  nonsuit  thereon.  I 
left  to  the  jury  both  the  question  of  the  negligence  of  the  com 
the  contributory  negligence  of  the  plaintiff.  The  jury  found  a  ve 
plaintiff,  with  51.  damages.    This  term, 

E.  V .  Bullen  obtained  a  rule  according  to  leave  reserved, 
argued  on  a  following  day; 

Willis  shewing  cause. 

Lynch  v.  "Nurdin  (1  Q.B.  29)  and  Hughes  v.  Macfie — Abbo 
(16  Jur.  N.S.  682),  were  cited  in  the  ailment. 

Kelly,  C.B. — As  the  majority  of  the  Court  are  of  opini 
evidence  was  such  that  the  case  could  not  be  withdrawn  from  t 
rule  will  be  discharged ;  and  in  such  a  case  as  this  I  am  not  so 
c^inion  should  be  overborne ;  at  the  same  time,  I  entertain  a  dec 
open  both  the  points  submitted  to  our  judgment. 
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I  am  of  opinion  that  there  was  no  negligence  on  the  part  of  the 
defendants'  servant,  and  I  am  unable  to  imderstand  what  precautions  he  oould 
have  taken  which  he  did  not  take,  or  altogether  what  he  was  to  do  to  escape 
the  charge  of  negligence  which  is  brought  against  him.  That  the  plaintiff 
had  sufficient  time  to  enter  and  seat  himself  is  clear,  for  his  father,  who 
jEollowed  him,  was  inside  the  compartoient  when  the  door  was  shut,  and  the 
plaintiff  had  taken  the  seat  nearest  the  door.  Then  it  is  the  regular  duty  of 
the  porter  to  close  the  doors. 

Then,  as  to  the  question  of  contributory  negligence,  I  do  not  think  any 
one  could  imagine  that  it  could  be  of  any  use  or  advantage  to  a  passenger  to 

Elace  his  fingers  in  the  chink  or  crovice  between  the  door  and  the  side  at  the 
inges.  We  cannot  treat  the  case  of  a  person  of  this  age  otherwise  than  the 
case  of  any  other  person ;  and  this  conduct  on  his  part  certainly  contributed 
to  the  accident. 

Mabtin,  B. — I  thought  at  the  trial  that  the  case  was  such  that  I  could 
not  go  so  &r  as  to  withhold  it  from  the  jury,  and  I  think  that  if  I  had 
nonsuited  the  plaintiff,  this  Court,  if  it  had  proceeded  on  the  system  on  which 
it  acted  in  the  cases  of  Scott  v.  The  London  Dock  Company  and  Byrne  v. 
Boodle^  (10  Jur.  N.S.  1107,  1108),  would  set  the  nonsuit  aside.  I  should  have 
been  better  pleased  if  the  jury  had  found  the  other  way.  The  negligence,  if 
there  was  any,  was  of  the  very  slightest  kind,  and  the  jury  seem  to  have 
thought  80  from  the  amount  of  damages  they  have  found. 

Chanhell,  B. — I  am  not  without  doubt ;  but,  on  the  whole,  I  think  the 
case  could  not  have  been  withdrawn  from  the  jury.  It  might  have  seemed 
to  them  that  the  fact  that  the  door  in  closing  struck  the  plaintiff's  father  on 
the  back  shewed  undue  haste  and  negligence  in  the  company's  servant.  I 
do  not  say  I  should  have  come  to  that  conclusion,  or  that  I  am  satisfied  with 
their  verdict,  but  it  was  a  question  for  them.  It  may  be  that  the  plaintiff 
had  set  his  hand  against  the  door  to  settle  himself  on  his  seat. 

PiooTT,  B.— I  have  entertained  some  doubt  in  the  course  of  the  argument, 
but  in  the  result  I  agree  in  thinking  that  the  case  of  negligence  was  very 
questionable,  but  tihat  it  was  for  the  decision  of  the  jury. 

Rule  dUcharged. 


KlWDEBBLBT,  V.C,  NoT.  12,  1866. 
Re  PEACOCK'S  SETTLED  ESTATES. 
12  Jur.  K.S.  959. 

Practice— Settled  Eeiatea  Act  (19  &  20  Vict.  c.  24)— Form  of  order  an 
aale  oj  settled  eataiea. 

Colt  asked  the  Court  to  make  an  order  directing  a  sale  by  trustees  of 
certain  settled  estates.  The  trustees  had  entered  into  a  contract  {or  the  sale, 
and  they  now  sought  the  sanction  of  the  Court,  and  a^ed  tiiat  any  further 
application  as  to  the  disposal  of  the  proceeds  might  be  dispensed  with. 

Sir  R.  T.  KiNDERSLEY,  V.C. — I  do  not  think  this  Court  can  empower 
the  trustees  to  sell  generally,  as  they  might  then  sell  on  un&vourable  terms. 
The  order  must  be  to  carry  out  the  oontxacts,  if  the  trustees  can  satisfy  the 
Court  that  they  are  beneficial,  with  a  direction,  under  the  24th  section  of  the 
act,  to  apply  the  proceeds  wiliiout  any  further  applicaticHi  to  the  Court. 

(1)  It  mil  be  aeeo,  on  reference  to  the  cases  cited  bj  his  LordBhip,  tttat  the  discnnioii  « 
them  tamed  upon  the  pretumption  of  negligence  against  tbe  defmduit,  under  oertMli  oraoB- 
■ttDoes,  where  tiie  (tots  conBtitnting  the  cause  of  m  Mcident  w«re  not  Ibioioit. 
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"THE  LADY  JOCELYN." 
12  Jur.  N.S.  965. 

Collision — Sailing  ship  and  ship  under  steam — Rules,  articles  15,  18. 
and  19. 

Shipping.  G. — The  15th  article  of  the  sailing  rules  provides,  that  "  Ij 
two  ships.  One  of  which  is  a  sailing  ship,  and  the  other  a  steam  ship,  are 
proceeding  in  such  directions  as  to  involve  risk  of  collision,  the  steam  ship 
skaU  keep  out  of  the  toay  of  the  staling  ship." 

AHicle  18.  "  Where,  by  the  above  rules,  one  of  two  ships  is  to  keep  out 
of  the  way,  the  other  shall  keep  her  course,  subject  to  the  qu<Uifications 
contained  in  the  following  articU.'* 

Article  19.  "  In  obeying  and  construing  these  rules,  due  regard  must  be 
had  to  all  dangers  of  navigation;  and  due  regard  must  also  be  had  to  any 
special  circumstances  which  may  exist  in  any  particular  case,  rendering  a 
departure  from  the  above  rules  necessary  in  order  to  avoid  immediate  danger." 

A  collision  took  place  between  a  sailing  ship  and  a  steam  ship  on  a  dark 
mght,  the  wind  8.  8.  E.,  the  sailing  ship  steering  N.  E.  by  E.,  the  steam  ship 
8.  8.  W.,  80  that  the  lights  of  the  sailing  skip  were  seen  about  four  points  on 
the  starboard  bow.  The  sailing  ship,  instead  of  keeping  her  course,  ported 
her  helm;  thereupon  the  helm  of  the  steam  ship  was  put  hard  a  port,  and  her 
engines  were  reversed: — Held,  that  the  steam  ship  was  solely  to  blame  for 
the  collision. 

CoiliBion. — ^Thia  was  a  cause  of  damage  instituted  by  the  owners  of  the 
late  barque  Heart  of  Oak,  and  t^e  owners  of  the  cargo  laden  therein,  against 
the  steam  ship  Lady  Jocelyn. 

The  petition  alleged  that  the  barque  Heart  of  Oak,  of  297  tons  register, 
or  thereabouts,  sailed  from  Aguilar,  on  the  coast  of  Spain,  on  or  about  the 
13th  April,  1866,  laden  with  a  cargo  of  lead  and  grass,  bound  to  Shields;  that 
at  about  2.80  a.m.  on  the  26th  ^  the  same  month,  the  weather  was  dark, 
but  clecur,  and  the  wind  was -blowing  strong  from  S.S.E.,  and  the  barque,  in 
the  prosecution  of  her  voyage,  was  in  the  Bay  of  Biscay,  proceeding  under 
double-reefed  topsails,  foresau,  mainsail,  jib,  and  foretopmast-staysail,  steering 
N.E.  by  E.,  and  making  about  from  seven  to  eight  knots  an  hour,  with  a 
good  look-out  being  kept  from  on  board  her;  that  whilst  The  Heart  of  Oak 
was  so  proceeding,  a  bright  white  light,  which  afterwards  proved  to  be  the 
masthead  light  of  the  steam-ship  Lady  Jocelyn,  was  seen  on  the  port  bow, 
bearing  about  N.N.E.,  and  at  the  distance  of  from  four  to  five  miles,  and 
immediately  reported,  and  thereup(xi  the  Admiralty  regulation  lamps  were 
lifted  and  exhibited  on  board  The  Heart  of  Oak,  and  The  Heart  of  Oak  was 
kept  on  her  then  course  in  the  expectation  tiiat  The  Lady  Jocelyn  would  keep 
out  of  her  way.  The  Lady  Jocelyn,  instead  of  keeping  out  of  the  way  of  The 
Heart  of  Oak,  approached  her,  and  caused  danger  of  collision,  whereupon  the 
master  of  The  Heart  of  Oak  was  called  from  below,  and  came  on  deck,  and 
immediately  began  hailing  The  Ladij  Jocelyn,  and  by  his  order  the  helm  of 
The  Heart  of  Oak  was  ported;  but  the  Lady  Jocelyn  ran  into  and  struck  The 
Heart  of  Oak  on  her  port  side,  and  did  her  so  much  damage  that  she  shortly 
afterwards  went  down,  «ad  the  whole  of  her  c^ew,  with  the  exception  of  one 
who  was  saved  by  the  boat  of  The  Lady  Jocelyn,  were  unfortunately 
drowned;  that  the  collision,  and  the  damages  and  losses  consequent  thereon 
to  The  Heart  of  Oak,  were  caused  by  the  negligent  and  improper  navigatitm 
of  The  Lady  Jocelyn,  4c. 

The  defendants,  in  their  answer,  alleged  that  The  Lady  Jocelyn  was  an 
iron  auxiliaiy  screw  steam  ship  of  1692  tons  registered  tonnage^  with  engines 
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oi  350  horse  power,  and  at  the  time  of  the  collision  in  question  was  bound  from 
London  and  Portsmouth  for  Gibraltar  and  Malta,  with  troops  and  Government 
stores;  that  on  the  26th  April,  1866,  The  Lady  Jocelyn,  in  the  prosecution  of 
her  aforesaid  voyage,  was  in  the  Bay  is  Biscay.  Shortly  before  three  o'clock 
a.m.,  the  wind  was  blowing  from  S.S.E.,  the  weather  was  thick  and  cloudy, 
with  a  small  rain,  and  a  heavy  confused  sea,  The  Lady  Jocelyn  was  steering 
S.S.W.  by  the  standard  compass.  She  had  the  foretopraast -staysail  and  the 
fore,  main,  and  mizen  trysails  set,  and  was  going  at  the  rate  of  about  five 
and  a  half  knots  an  hour;  that  The  Lady  Jocelyn  had  her  proper  lightfi  duly 
fixed  and  burning  brightly,  and  a  good  and  efficient  look-out  was  being  kept 
on  board  her;  that  in  these  circumstances  the  red  light,  and  almost  directly 
afterwards  the  green  light,  also  of  a  vessel  (which  proved  to  be  The  Heart  of 
Oak),  suddenly  appeared  about  a  quarter  of  a  mile  off,  and  about  four  points 
on  the  starboard  bow  of  The  Lady  Jocelyn;  it  being  apparent  to  those  in 
charge  of  The  Lady  Jocelyn,  that  if  The  Heart  of  Oak  kept  her  course,  as  she 
was  bound  and  ought  to  have  done,  she  would  pass  clear  astern  of  The  Lady 
Jocelyn.  The  latter's  course  was  not  altered,  but  The  Heart  of  Oak,  instead 
of  keeping  her  course,  suddenly  and  improperly  ported  her  helm,  thereby 
shutting  in  the  green  light,  and  endeavoured  to  cross  the  bows  of  The  Lady 
Jocelyn,  thereupon  the  helm  of  The  Lady  Jocelyn  was  put  hard  a-port,  and 
the  engines  were  stopped  and  reversed,  but  she  nevertheless  came  into  collision 
with  The  Heart  of  Oak;  that  prior  to  the  collision.  The  Heart  of  Oak  was  not 
carrying  her  proper  lights  duly  burning,  and  her  lamps  were  not  lighted  until 
she  was  close  to  The  Lady  Jocelyn,  when  they  were  immediately  seen;  and 
that  the  coUision  was  solely  caused  by  the  neglect,  default,  and  mismanage- 
ment of  The  Heart  of  Oak  and  those  on  board  thereof,  and  especially  in  not 
carrying  lights  pursuant  to  the  regulations,  and  in  improperly  porting  her  helm 
instead  of  keepmg  her  course,  &o. 

Dr.  Deane,  Q.C.,  and  E.  C.  Clarkson  appeared  for  the  plaintiffs. 

Brett,  Q.C.,  and  Pritchard,  for  the  defendants. 

The  evidence  on  behalf  of  The  Lady  Jocelyn  was  to  the  effect,  that  she 
was  steering  about  S.S.W. ;  that  a  red  light  was  seen  about  four  points  on 
the  starboard  bow,  then  a  green  light,  which  was  almost  directly  afterwards 
shut  in,  shewing  that  the  approaching  vessel  had  ported  her  helm;  that  the 
engines  of  The  Lady  Jocelyn  were  then  stopped  and  reversed,  and  her  helm 
put  hard  a-port ;  that  the  collisicm  then  took  place ;  that  had  both  vessels  kept 
their  courses,  The  Heart  of  Oak  would  have  passed  under  the  stem  of  The  Lidy 
Jocelyn,  but  that  the  barque  hauled  her  wind,  and  thereby  caused  the  coUiaion. 

The  evidence  given  by  a  seaman,  the  only  person  saved  from  the  barque, 
was,  that  the  mast  head  light  of  The  Lady  Jocelyn  was  first  seen  from  two 
to  three  points  on  the  barque's  lee  bow,  about  three  miles  off,  and  then  a  lot 
of  bright  white  lights;  that  he  then  ordered  the  regulation  lights  to  be  lit; 
that  he  afterwards  saw  the  green  light  of  The  Lady  Jocelyn;  and  that  he 
luffed  by  the  captain's  orders. 

Dr.  LusHlNOTON,  in  his  address  to  the  Trinity  Masters,  said — Gentlemen, 
in  this  case  we  have,  in  the  first  place,  to  consider  which  of  the  regulations 
were  applicable  to  these  two  vessels.  The  one.  The  Lady  Jocrlyn,  is  a  steam 
vessel;  the  other.  The  Heart  of  Oak,  is  a  sailing  vessel.  The  15th  article 
enacts,  "  If  two  ships,  one  of  which  is  a  sailing  ship  and  the  other  a  8t«am 
ship,  are  proceeding  in  such  directions  as  to  involve  risk  of  collision,  the 
steam  ship  shall  keep  out  of  the  way  of  the  sailing  ship."  According,  then, 
to  the  evidence  which  has  been  produced  in  this  case,  were  these  vessels 
approaching  each  other  in  such  directions  that  there  was  a  risk  of  collision? 
Because  if  that  were  the  case,  then  by  the  terms  of  this  article  it  was  the  duty  of 
the  steamer  to  keep  out  of  the  way  of  the  sailing  vessel.  The  evidence  on  behalf 
of  the  steamer  is,  that  she  descried  The  Heart  of  Oak  bearing  about  four  points 
on  the  starboard  bow,  and  that  under  these  circumstances  she  apprehended 
there  was  no  danger  of  collision,  and,  consequently,  she  did  nothing  tiD 
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immediately  antecedent  to  the  collision  itself,  when  she  stopped ,  and  reversed 
her  engines.  Now,  assuming  the  evidence  on  the  part  of  the  steamer  to  be 
true  and  correct,  viz.  that  The  Heart  of  Oak  was  four  points  on  her  starboard 
bow,  were  the  vessels  proceeding  in  such  directions  as  to  involve  risk  of 
collision?  For  if  so,  it  was  the  duty  of  the  steamer  to  keep  out  of  the  way. 
I  have  taken  this  case  so  far  entirely  on  the  evidence  of  those  on  board  the 
steamer.  On  behalf  of  The  Heart  o]  Oak  there  is  only  the  testimony  of  one 
individual,  the  rest  having  been  unfortunately  committed  to  the  deep.  But 
if  I  understand  the  evidence  that  he  has  given,  it  is  totally  different  from  tliat 
given  by  those  on  board  the  steamer.  He  says,  he  saw  the  light  of  The 
Lady  Jocelyn  from  two  to  three  points  on  the  barque's  lee  bow.  Now,  if  that 
were  so,  I  can  only  repeat  to  you  the  question  I  put.  Taking  the  evidence 
of  the  steamer,  and  supposing  that  she  was  seen  from  two  to  three  points  on 
the  barque's  lee  bow,  did  the  case  fail  within  the  fair  meaning  of  this 
15th  article;  and  if  it  did,  was  not  the  steamer  to  blame?  I  confess  I  feel 
great  difficulty  in  putting  two  such  contradictory  statements  to  you*  but  I 
have  no  means  of  reconcUing  them. 

The  next  question  will  be,  whether  any  blame  is  to  be  attributed  to  those 
on  board  The  Heart  of  Oak?  That  there  was  very  gross  neglect  on  the  part 
of  the  master,  who  is  unfortunately  gone,  in  sailing  upon  such  a  night  as  this, 
entirely  regardless  of  those  directions  which  command  vessels  to  have  lights 
bijming,  there  can  be  no  doubt  whatever;  and  there  is  no  semblance  of  an 
excuse  fcnr  this  very  gross  neglect.  But  then  we  have  to  consider  whether 
this  neglect  to  exhibit  lights  for  some  time  antecedent  to  the  collision  was  in 
any  way  the  cause  of  the  collision;  whether  it  prevented  the  steamer  seeing 
The  Heart  of  Oak  at  an  earlier  period,  and  taldng  more  active  measures  to 
avoid  the  collision.  According  to  the  evidence,  it  is  left  doubtful  as  to  the 
precise  time  the  lights  were  hoisted.  The  only  clear  evidence  is,  that  it  was 
after  the  steamer's  lights  were  seen.  That  is  the  only  fact  I  can  fix  on  as  to 
the  time  the  lights  were  bo  exhibited.  However  that  may  be,  I  think  it  is 
admitted  that  those  on  board  the  steamer  saw  the  lights  of  The  Heart  of  Oak 
from  a  quarter  of  a  mile  to  half  a  mile  off  antecedent  to  the  collision.  Looking 
at  all  the  facts  of  the  case,  I  put  it  to  you,  whether  not  hoisting  the  lights  in 
due  time,  according  to  the  directions  given,  prevented  the  steamer  from  taking 
measures  to  avoid  this  collision.  This  seems  to  me  to  be  about  the  most 
important  part  of  this  case;  but  there  is  another  part  of  the  case  which  must 
be  adverted  to.  What  did  The  Heart  of  Oak  do?  According  to  the  evidence, 
and  according  to  the  third  paragraph  of  the  petition,  "  The  Lady  Jocelyn, 
instead  of  keeping  out  of  the  way  of  The  Heart  of  Oak,  approached  her,  and 
caused  danger  of  collision,  whereupon  the  master  of  The  Heart  of  Oak  was 
called  from  below,  and  came  on  deck,  and  immediately  began  hailing  The 
Lady  Jocelyn,  and  by  his  order  tJie  helm  of  The  Heart  of  Oak  was  ported; 
but  The  Lady  Jocelyn  ran  into  and  struck  The  Heart  of  Oak  on  her  port 
side,"  &e.  Now,  did  she  disobey  the  direction  which  is  given  by  one  of  the 
subsequent  rules,  namely,  by  the  18th  rule — "  Where,  by  the  above  rules, 
one  of  two  ships  is  to  keep  out  of  the  way,  the  other  shall  keep  her  course, 
subject  to  the  qualifications  contained  in  the  following  article,"  the  19tfa 
[which  see  above.] 

I  put  it  to  you,  then,  in  the  first  place,  whether  by  porting  her  helm 
The  Heart  of  Oak  violated  the  18th  article;  and,  in  the  second  place,  whether 
there  were  any  particular  circumstances  in  the  case  which  would  justify  her 
departing  from  tiiat  rule  according  to  the  directions  given  in  the  l§th  article. 
These  are  the  points  for  your  consideration. 

The  Court  and  Trinity  Masters  retired,  and  on  their  return. 

Dr.  LcsHiNOTON  said — We  certainly  have  had  to  steer  our  way  through 
this  very  conflicting  evidence,  and  it  is  not  an  easy  matter  to  come  to  a 
safe  conclusion,  but  we  are  of  opinion  that  The  Lady  Jocelyn  is  to  blame  for 
tiiis  ooUision. 
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Lords  Jcbticbs,  Dec.  14,  1866. 

Ex  parte  HABEISON,  re  HARRISON  AND  BAILLIE. 

12  Jur.  N.S.  994;  L.  R.  2  Ch.  195. 

Bankruptcy  Act,  1861,  aeciion  159 — Trading  with  fictitious  capital- 
Borrowed  capital — Contracting  debts  without  reaaonable  expectation  of 
paytnent. 

Bankruptcy.  G. — A  trader  drew  biUa  on  persona  of  no  tubstance,  and 
then  got  them  discounted  at  a  high  rate  of  interest  : — ^Held,  that  this  was  not 

trading  with  "  ficiitious  capital,"  within  the  meaning  of  the  159th  section  of 
the  Bankruptcy  Act,  1861.  Overdrawing  a  banker's  current  account  does  not 
amount,  within  the  same  section^  to  contracting  a  debt  without  reasonable 
expectation  of  payment. 

This  was  an  appeal  from  an  order  of  Mr.  CoinmiB8i(mer  Perry,  suspending 
for  two  years  the  order  of  discharge  of  Mr.  Harrison,  a  bankrupt,  and  refusing 
him  protecti(Hi. 

Messrs.  Harrison  &  BaiUie  carried  oa  business  at  Waverton,  near 
Chester,  and  in  Liverpool,  as  manure  manufacturers  and  merchants. 
Harrison  resided  at  Liverpool,  and  managed  the  sales  and  financial  part  of 
the  business;  Baillie  superintended  the  manufactmre  at  Waverton.  The  fir:n 
had  very  little  capital,  and  Harrison,  in  order  to  raise  money  for  the  purposes 
of  the  business,  was  in  the  habit  of  drawing  bills  upon  persons  of  no  substance, 
and  getting  them  discounted  by  a  Mr.  Xu:dbrd,  at  a  very  high  rate  of  discount, 
averaging  about  201.  per  cent,  per  annum.  This  the  oommiaaioner  held  to 
be  a  trading  with  fictitious  ore£t,  within  the  meaning  of  the  159th  section 
of  the  Bankruptcy  Act,  1861. 

The  bankrupt  had  overdrawn  his  banking  accounts  with  Messrs.  Williams, 
of  Chester,  to  the  amoimt  of  1171.  6s.  lOd.,  and  the  commissicmer  was  of 
opinion  that  this  amounted  to  a  contracting  a  debt  without  reasonable  expecta- 
tion of  payment,  within  the  159tb  section  of  the  act. 

The  learned  commissioner,  on  both  these  grounds,  made  the  order 
o<Hnplained  of.  Baillie,  the  partner,  had  obtained  his  inuuediate  diacharge 
without  oppositicm. 

B<uion,  Q.C.,  and  Yaie  Lee,  for  tiie  bankrupt,  contended  that  the  transac- 
tions with  Tuxford  amounted  to  nothing  mate  than  a  trading  wi^  borrowed 
capital ;  and  there  was  nothing  in  overdrawing  the  banking  account,  which 
might  happen  in  the  case  of  a  trader  every  day. 

De  Qex,  Q.C.,  and  E.  Cutler,  for  the  assignees. 

Sir  G.  J.  Turner,  L.J. — The  two  points  raised  are — first,  whether  the 
bankrupt  can  be  said  to  have  traded  by  meaiM  of  fictitious  capital;  uid, 
secondly,  whether  ^e  debt  to  the  bankers  was  contracted  without  a  reaaon- 
able or  probable  expectation  of  payment,  within  the  meaning  of  the  Bank- 
ruptcy Act.  1861. 

With  regard  to  the  first  point,  I  am  far  from  saying  that  there  might 
not  be  a  case  in  which  trading  by  means  of  accommodation  bills  would  amount 
to  a  trading  with  fictitious  capital.  I  refer  to  a  case  in  which  a  sum  of  money 
is  paid  to  persons  to  accept  bills,  and  the  bills  are  used  for  the  purpose  of 
carrying  on  the  trade.  But  here  the  facts  are,  that  the  bankrupt  discounted 
the  bills  with  Tuxford,  and  carried  an.  his  trade  by  means  of  tiie  mcmey  90 
obtained  from  Tuxford.  There  was  no  trading  by  means  of  the  bills.  £a 
truth,  what  was  done  comes  to  nothing  more  than  this — ^Tuxford  agreed  with 
the  bankrupt  to  advance  money  upon  the  acceptances ;  but  it  was  with  the 
money,  not  with  the  bills,  that  the  trade  was  carried  on.  I  cannot  tiiink  that 
this  was  trading  with  fictitious  capital,  within  the  meaning  of  the  act. 

As  to  tiie  second  point,  this  was  merely  a  case  of  an  overdrawn  banking 
account.    The  money  was  not  borrowed  from  the  bankers  upon  the  faith  d 
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auy  repreBentatioD  made  by  the  bankrupt.  I  do  not  think  that  this  amounts 
to  contracting  a  debt  without  a  reasonable  expectation  of  paying  it. 

Sir  H.  Cairns,  L.J. — am  of  the  same  opinion.  So  far  as  regards  the 
debt  with  Messrs.  Williams,  it  seems  to  me,  that  as  soon  as  we  understand 
the  character  of  it,  it  is  impossible  to  say  that  it  was  a  debt  ccmtraoted  without 
a  reasonable  expectation  of  paying  it,  within  tiie  meaning  of  the  statute. 

As  to  the  other  point,  this  is,  so  far  as  I  know,  the  first  time  this  Court 
has  been  called  upon  to  put  a  construction  upon  these  words  in  the  act  of 
1861.  It  seems  to  me  rather  difficult  to  understand  what  their  meaning  is. 
I  have  a  strong  opinion  that  they  were  intended  to  apply  to  a  case  in  which 
a  trader  obtains  the  discount  of  accommodation  bills  upon  a  representation 
tiiat  those  bills  had  their  foundation  upon  a  real  laransaction ;  but  whatever 
be  the  meaning  of  those  words,  I  have  no  doubt  that  the  transadaons  which 
took  place  in  &e  present  case  are  not  within  those  wor^.  I  have  no  doubt 
that  Tuxford  was  the  man  of  capital  to  whom  this  trader  looked  iar  the  means 
to  carry  on  his  business.  The  money  required  might  have  been  obtained 
from  him  by  a  loan ;  and  what  was  actually  done  amounts  indirectly  to  this. 
It  may  have  been  very  censurable  to  carry  on  trade  by  means  of  b(»Towed 
capital;  but  that  is  not  the  offence  contemplated  by  the  statute. 


KiNDERSLEY,  V.C,  Nov.  8,  1866. 

Re  THE  TRUST  RELIEF  ACT,  AND  Re  DEVEREUX  WALL'S  WILL. 

12  Jut.  N.S.  995. 

Charity — Bequest  to  a  man  and  hU  aaaigns — Permanency  of  gift. 

Charity.  C. — A  teatatoT  left  a  certain  aum  to  A.  during  hia  natural  life, 
and  hia  aaaigna,  in  truat  to  defray  the  expenses  of  a  certain  chapel: — Held, 
that  this  constituted  a  permanent  gift,  and  not  terminable  at  A.'a  death. 

The  question  in  this  case  was,  whel^er  a  certain  sum  of  500t..  glv^  by 
,  Mr.  Devereux  Wall's  will  to  Mr.  HudscHi  and  his  assigns,  in  trust  for  the 
benefit  of  a  certain  dissenting  chapel,  was  a  permanent  gift,  or  merely  to  last 
during  the  life  of  Mr.  Hudson. 
Batly  submitted  the  case. 

Wood,  on  behalf  of  the  chapel,  contended  that  the  word  "  assigns  "  was 
in  this  will  to  be  considered  as  equivalent  to  "  executOTS." 

Wickens,  for  l^e  Attorney  General,  took  the  same  view. 

Sir  R.  T.  KiNDERSLEY,  V.C. — It  appears  to  me,  judging  from  the  language 
used,  that  it  was  intended  to  make  a  permanent  gift  for  the  benefit  of  this 
charity.  A  sum  of  500L  stock  is  first  given  beneficially  to  Mrs.  Pickering, 
for  her  own  use  during  her  life;  and  after  her  death  is,  either  permanently 
or  during  the  life  of  Mr.  Hudson,  dedicated  to  the  purposes  of  the  charity. 
This  stock  is  to  be  transferred  to  him,  and  held  by  him  in  trust  for  the  charity 
for  ^e  term  of  his  natural  life ;  and  then  follows  a  second  gift  of  2001.  to  the 
same  T.  Hudson,  in  trust  for  and  during  his  natural  life,  and  his  assigns,  for 
the  purpose  of  de&aying  the  expenses  of  a  certain  place  of  worship  immediately 
adjoining  my  premises.  The  purpose  of  the  testator  is  clear  any  way,  namely, 
to  defray  the  expenses  of  this  chapel.  If  it  was  intended  that  the  benefit 
should  last  only  during  the  life  of  Mr.  Hudson,  I  do  not  think  there  would 
have  been  that  direction  for  the  transferring  of  the  stock — a  direction  not 
contained  in  the  gift  to  Mrs.  Pickering.  The  word  "  assigns  "  was  meant, 
I  think,  to  shew  that  the  trust  was  not  confined  exclusively  to  Mr.  Hudson, 
but  liiat  after  his  enjoyment  he  might  oonvey  it  to  his  legal  personal 
representatives. 
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It  is  admibted  that  there  was  a  place  of  worship  there  at  that  time ;  and 
it  may  be  regarded  as  as  permanent  as  any  other  dissenting  chapel  ordinarily 
is.  The  purpose  of  the  gift  is  clear.  If  Mr.  Hudson  had  had  to  bear  an; 
expenses  in  connexion  with  this  chapel,  it  might  have  been  that  this  was  a 
gift  to  him  to  cover  his  personal  expenses  in  his  Lifetime;  but  this  has  not 
been  suggested.  I  think,  therefore,  that  l^is  was  intended  as  a  permanent 
gift  for  benefit  of  this  chapel,  and  that  it  was  intended  that  he,  while 
he  lived,  should  be  the  trustee ;  and  that  there  was  an  ulterior  design  that  the 
benefit  should  be  extended  after  his  death. 


Lord  Bohillt,  M.B.,  July  27,  1866. 

Re  JOYCE'S  ESTATE. 

12  Jut.  N.S.  1015;  L.  B.  2  Eq.  576. 

Truttee  Act,  1850 — Bankruptcy  Act,  1861,  sect.  110 — Auignee — Trustee. 

Trust  and  Trustee.  C. — After  the  appointment  of  assignees  under  a  bank- 
ruptcy, the  proceedinge  were  suspended  under  the  Bankruptcy  Act,  1861, 
sect.  110,  reserving  the  rights  and  jurisdiction  of  the  assignees  and  of  the  Court. 
One  of  the  assignees  had  gone  abroad: — ^Held,  that  he  was  a  tntttee  vnthm  the 
n%eaning  of  the  Trustee  Act,  1850. 

This  was  a  petition  under  the  Trustee  Act,  1850,  for  an  order  vesting  real 
estate  of  a  bankrupt,  one  of  whose  assignees  had  resigned  bis  office,  and  was 
out  of  the  jurisdiction  of  the  Court,  in  the  remaining  assignees.  The  bankrupt 
Charles  Joyce  was  adjudicated  a  bankrupt  in  May,  1865,  and  in  the  following 
June,  Astley,  Oppenheim,  and  Cameron  were  appointed  creditors'  assignees 
of  his  estate.  At  the  date  of  the  bankruptcy,  Joyce  was  entitled  to  certain 
lands  in  reversion  in  fee-simple  expectant  on  the  death  of  his  wife.  At  a  meeting 
of  the  creditors  in  August,  1865,  it  was  resolved  under  the  110th  section  of  the 
Bankruptcy  Act,  1861,  that  proceedings  in  bankruptcy  should  be  suspended, 
and  that  the  estate  should  be  wound  up  and  administered  by  the  assignees  out 
of  bankruptcy,  in  like  manner  (so  far  as  the  differences  in  cu^imistances  could 
admit)  as  it  would  have  been  wound  up  if  the  proceedings  in  bankruptcy  had 
not  been  suspended,  but  not  so  as  to  deprive  the  Court  or  the  assignees  or 
creditors  of  any  jurisdiction  or  right  which  it  or  they  possessed  under  the 
Bankrupt  Law  Consolidation  Act,  1849,  or  the  Bankruptcy  Act,  1861.  In 
November,  1865,  Cameron,  one  of  the  assignees,  resigned  his  office,  and  soon 
afterwards  went  to  live  in  AustnJia.  His  resignation  was  accepted  in  May, 
1866,  at  a  meeting  of  the  creditors  called  for  the  purpose  under  the  124th  section 
of  the  Bankruptcy  Act,  1861.  In  January,  1866,  Joyce  having  obtained  his 
discharge,  the  assignees  sold  him  the  reversion  in  the  land ;  and  before  any 
eonveyftnce  was  made,  Joyce  resold  it  to  Richard  Aston.  The  petition,  the 
object  of  which  was  to  get  in  the  legal  estate  vested  in  Cameron  by  his  appoint- 
ment as  assignee,  was  presented  by  Joyce  and  the  two  remaining  assignees, 
Astley  and  Oppenheim. 

Jessel,  Q.C.  and  Lawrence,  for  the  petitioners,  contended  that  the  assignees 
were  trustees  within  the  meaning  of  the  Trustee  Act,  1850. 

Waller,  for  the  sub-purchaser. 

Lord  Bohilly,  M.B.,  thought  the  assignee  was  a  trustee  within  the 
meaning  of  the  act,  and  that  the  order  might  be  made. 

Note  for  reference — Ince'i  Tnutee  Act.  80,  Sod  ed. 
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IN  THE  COURT  OF  EXCHSQUBB. 

Pollock,  C.B.,  Brahwell,  Channell,  and  Pigott,  BB.,  Not.  15,  25, 1865. 

Not.  15.  26,  1865. 

GORDON  AND  ANOTHER  v.  THE  VESTRY  OF  ST.  JAMES, 
WESTMINSTER. 

80  J.  P.  24. 

MetropoUa  Local  Management  Act,  1855  (18  d  19  Vict.  c.  120) — Drinking 
fountain — Sewere — Qully  drain — Liability  of  vestry  for  damage  by  leakag$  of 
water  from  a  parish  drain  out  of  repair — Negligence — Evidence. 

London,  D. — The  defendants,  in  whom,  by  virtue  of  the  MetropoUa  Local 
Management  Act,  1855.  all  the  drains  and  sewers  in  the  parish,  and  the  control 
and  management  of  the  same  were  vested,  gave  leave  to  the  Metropolitan  Free 
Drinking  Fountains  Association,  to  erect  a  drinking  fountain  near  to  the  plaintiff's 
premises,  and  undertook  to  pay  for  the  supply  of  water  thereto.  The  waste 
water  was  carried  off  by  a  pipe  which,  by  leave  of  the  defendants  and  under  the 
superintendence  of  their  surveyor,^  was  connected  with  a  guUy  drain,  which  ran 
close  to  the  waU  of  ike  plaintiff's  cellars,  and  descended  into  the  main  sewer 
underneath  the  same.  The  fountain  was  opened  in  the  beginning  of  1862,  and 
at  the  end  of  1863  a  quantity  of  water  which  had  escaped  from  the  gully  drain 
came  into  the  plaintiff's  cellar  and  damaged  wine  which  was  stored  there.  On 
being  opened  it  was  foitrid  that  the  drain  had  leaked  in  consequence  of  a 
subsidence  of  the  soil  through  which  it  passed;  but  no  satisfactory  opinion  could 
be  arrived  at  as  to  the  cause  of  such  sinking.  A  new  pipe-ba^el  drain  was 
then  put  in  by  the  defendants,  and  no  leakage  had  taken  place  since.  The  gully 
drain  was  forty  or  fifty  years  old,  and  was  built  in  the  manrter  in  which  drains 
of  that  description  were  then  constructed.  The  defendants  did  not  know  of  the 
state  of  the  drain  until  the  damage  was  done  to  ike  plaintiffs'  stock,  and  had 
no  means  of  ascertaining  its  condition,  either  in  1855  when  it  came  into  their 
hands,  or  since,  except  by  opening  it,  which  they  did  not  do,  as  they  were  not 
aware  of  its  being  out  of  repair: — Held,  that,  under  the  above  state  of  facts, 
there  was  no  evidence  of  negligence  on  the  part  of  the  defendants,  and  therefore 
the  plaintiffs  could  not  recover  the  damage  caused  to  their  stock  by  the  percola- 
tion, through  the  watts  of  their  cellars,  of  the  water  which  had  escaped  from  the 
defective  dram. 

This  waB  an  action  by  the  plaintifis,  who  are  wine  merchants  carrying  on 
busineaa  in  Argyle  Place  and  King  Street,  Regent  Street,  in  the  parish  of 
St.  James,  Westminster,  against  the  defendants,  the  vestry  of  the  said  parish, 
to  recover  damages  for  injury  sustained  fay  water  coming  into  their  wine  cellars 
and  spoiling  their  wine,  under  the  circumstances  hereinafter  set  out. 

The  trial  took  place  in  Trinity  Term,  1864,  at  the  Middlesex  sittii^s,  before 
Martin,  B.,  and  a  special  jury,  when  a  verdict  was  found  for  the  plaintiffs  by 
consent,  subject  to  a  special  case  to  be  stated  by  a  barrister  for  the  opinion  of 
the  court  above,  as  to  the  defendants'  liability;  the  question  of  damages  being 
at  the  same  time  referred  to  an  asseMor  named  by  the  Judge,  who  subsequently 
assessed  them  at  8001. 

To  the  declaration,  which  it  is  needless  to  set  out  here,  the  defendants 
pleaded,  not  guilty  (by  statutes  25  and  26  Vict.  c.  102,  ss.  68,  69,  70.  106.  112, 
116 ;  18  &  19  Viot.  o.  120.  ss.  68.  69.  70.  71.  72,  250,  251.)  Notice  of  action  was 
duly  served  on  the  vestry  pursuant  to  the  25  &  26  Vict.  c.  102,  s.  106.  more  than 
one  month  before  action  brought.  The  defendants  are  a  vestry  duly  constituted 
for  the  parish  of  St.  Jam'es,  Westminster,  under  the  Metropolis  Local  Mane^e- 
ment  Act,  1855  (18  &  19  Vict.  c.  120).  imder  which  act  and  the  Amendment 
Acts  (19  &  20  Viot.  o.  112;  21  &  22  Vict.  c.  104 ;  24  &  25  Viot.  o.  61;  and  26  &  36 
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Vict.  c.  102),  they  act.  SdotiooB  08  and  69  of  the  original  act  vest  the  drains 
and  sewers,  except  the  main  sewers,  in  them,  and  contain  proTisioos  for  their 
maintenance  and  reparation.  In  August,  1661,  the  vestrj  gave  permission  to 
the  Metropolitan  Free  Drinking  Fountains  Association  to  erect  a  drinking 
fountain  on  the  north  side  of  Ai^yle  Place,  nearly  opposite  to  the  plaintiff's 
premises.  In  September,  1861,  the  association  accordingly  erected  the  foimtain, 
and  carried  oS  the  surplus  water  by  a  waste  pipe  which  they  connected  with  a 
gully  drain,  which  ran  from  a  gully  in  Argyle  Place,  opposite  to  the  plaintiff'g 
house,  close  to  their  wine  cellars,  and  then  descended  into  a  main  sewer  under* 
neath  their  cellars.  This  connection  of  (he  waste  pipe  with  the  guUy  drain 
was  made  imder  the  superintendence  of  the  surveyor  appointed  by  the  vestzy. 
The  fountain  was  opened  for  the  use  of  the  public  in  April,  1862,  and  water 
supplied  to  it  at  the  rate  of  fifteen  gallons  every  hour,  day  and  night,  for  which 
the  vestry  undertook  to  pay.  More  water  was  wasted  than  used,  and  the  waste 
water  passed  throVigh  a  waste  pipe  into  the  gully  drain  before  mentioned.  Id 
September,  1863,  a  la^e  quantity  of  water  found  its  way  into  the  cellars  of 
the  plaintiSs,  and  on  examination  it  was  found  that  the  water  came  through 
the  mortar  of  t^e  wall  of  the  cellars  nearest  to  the  gully  drain.  The  water 
remained  in  the  cellars  several  days,  and  caused  damage  to  some  of  the  wine 
there,  the  amount  of  which  has  been  assessed  at  8001.  Soon  after  damage 
was  done,  the  gully  drain  was  opened  by  order  of  the  vestry,  and  was  then  found 
to  be  much  out  of  repair ;  the  earth  beneath  the  drain,  on  which  it  had  originally 
rested,  having  sunk,  leaving  the  bottom  of  the  drain  unsupported,  and  so  causing 
it  to  crack  and  become  leaky.  The  consequence  of  this  state  of  the  drain  was, 
that  the  water  which  flowed  from  the  waste  pipe  of  the  fountain  had  escaped 
from  the  drain,  and  accumulated  at  the  back  of  the  wall  of  the  plaintiff's  cellars, 
and  eventually  forced  its  way  through  the  mortar  of  the  walls  into  the  cellars, 
and  l^ua  caused  the  damage  complained  of.  There  was  no  leakage  in  the  waste 
pipe  of  the  fountain.  The  vest^  substituted  a  new  pipe  barr^  drain  for  tiie 
old  brick  drain,  the  bottom  of  which  was  so  out  of  repair  that  it  fell  in  while 
their  servants  were  examining  it,  and  since  the  new  drain  has  been  substituted 
there  has  been  no  escape  of  water  into  the  plaintiffs'  cellars.  The  gully  drain 
was  made  before  the  plaintiffs'  cellars  were  built.  It  was  a  brick  ^Bin,  built 
in  the  manner,  and  of  the  materials,  in  and  of  which  such  drains  were  built 
forty  or  fifty  years  ago,  when  such  drains  were  seldom  made  quite  watertight. 
The  wall  of  plaintiffs'  cellars  through  which  the  water  perccdated,  was  built 
against  the  gully  drain,  and  was  on  an  average  sixteen  inches  thick,  faced  on 
the  inside  with  brick,  and  rough  <m  the  outside.  It  has  not  bulged  or  cracked, 
and  was  built  of  sufficient  strength  to  resist  any  pressure  to  which  cellars  in 
such  a  position  are  usually  exposed,  and,  but  for  the  escape  of  water  from 
the  drain,  no  damage  would  have  been  sustained  by  the  plaintiffs.  The  cellars 
have  been  occupied  as  wine  cellars  for  forty  years,  and  until  the  water  found 
its  way  into  them  in  September,  1863,  they  had  always  been  perfectly  dry  and 
free  from  damp,  and  fit  for  use  as  wine  cellars.  The  soil  beneath  the  gully 
drain  was  made  ground,  composed  of  old  bricks,  bits  of  stone,  and  coals.  The 
sinking  of  this  soil  from  the  bottom  of  the  gully  drain  was  the  caiue  of  its 
cracking  and  leaking.  On  behalf  of  the  plaintiffs  evidence  was  given  before 
the  arbitrator  that  the  sinking  of  the  soil  arose  from  its  not  having  been  weD 
and  sufficiently  rammed  when  the  drain  was  made.  On  the  part  of  the 
defendants  evidence  was  adduced  to  show  that  the  probability  was,  that  the 
persons  who  built  the  walls  of  plaintiffs'  cellar,  while  building  it,  removed  part 
of  the  soil  beneath  the  drain,  loosened  it,  and  so  caused  it  to  sink.  The 
arbitrator  stated  that,  at  this  distance  of  time,  it  was  impossible  to  form  any 
satisfactory  opinion  of  the  cause  of  the  sinking  of  the  soil. 

When  the  plaintiffs  became  tenants  of  the  cellars  in  1855,  they  found  them 
internally  dry,  and  in  good  repair,  and  they  did  not  know,  and  had  no  means 
of  knowing,  the  condition  or  state  of  repair  of  the  gully  drain,  or  of  the  outside 
of  their  wall,  or  its  position  with  reference  to  the  drain. 
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When,  in  1855,  the  sewers  and  drains  became  vested,  under  the  18  &  19 
Vict.  c.  120,  in  the  vestry,  no  plans  or  other  materials  came  into  their  possession 
trom  which  they  could  ascertain  the  position  and  state  of  repair  of  this  particular 
drain,  and  of  the  wall  of  the  plaintiffs'  cellar,  unless  they  had  opened  the 
pavement  and  examined  it.  It-  is  not  usual  so  to  examine  drains  and  sewers, 
unless  tiiere  is  reason  for  supposing  that  they  need  repairs,  as  the  opening  of 
such  drains  causes  inconvenience  to  tiie  public  traffic  in  the  streets.  The  vestry 
had  not  examined  ox  repaired  this  drain  until  September,  1868,  after  the  water 
had  escaped  into  the  plaintiffs'  cellar,  as  before  that  time  they  had  no  notice 
that  it  was  out  of  repair. 

The  vestry  have  always  employed  competent  surveyors,  officers  and 
workmen. 

The  question  for  the  court  is,  whether  the  defendants,  as  the  lawfully 
constituted  vestry  of  the  parish  within  which  the  said  drain  is  situated,  are, 
under  the  above-mentioned  circimistances,  liable  to  the  plaintiffs  for  the  damage 
sustained  by  them.  If  the  court  should  be  of  opinion  that  the  defendants  are 
so  liable,  then  the  verdict  is  to  stand,  and  to  be  entered  for  8001. ;  but  if  the 
court  should  be  of  opinion  that  the  defendants  are  not  liable,  then  the  verdict 
is  to  be  entered  for  them. 

The  points  made  on  behalf  of  the  plaintiffs  were:  1.  Under  the  circum- 
stances stated,  the  defendants  are  liable  to  the  plaintiffs  in  damages  for  the 
injury  done  to  the  wine  in  their  cellars  by  the  entry  of  the  water  thereto  in 
manner  and  from  the  causes  stated.  2.  That  the  defendants  were  guilty  of 
negligence  in  permitting  the  Metropolitan  Free  Drinking  Fountains  Association, 
to  erect  their  fountains  so  near  to  the  plaintiffs'  cellars,  and  in  allowing  them 
to  carry  their  surplus  water  into  the  gully  drain  as  stated  in  the  case,  without 
firat  taking  proper  measures  to  ascertain  whether  or  not  the  said  gully  drain 
was  a  sufficient  and  proper  gully,  and  in  a  proper  state  of  repair  to  carry  off 
such  surplus  water,  and  that  they  were  liable  in  damages  to  the  plaintifb  for 
the  damage  done  to  their  stock,  resulting  from  such  negligence. 

The  points  argued  on  behalf  of  the  defendants  were : — 1.  There  is  no  duty 
imposed  on  the  defendants  as  that  stated  in  the  several  counts  of  the  declaration, 
nor  any  facts  stated  in  the  case  sufficient  to  raise  such  duty.  2.  There  is  not 
any,  or  at  all  events  any  sufficient,  evidence  of  any  neglect  of  any  duty  on  the 
part  of  the  defendants.  8.  Assuming  the  duty  and  tureach  of  duty  relied  on, 
the  plainti&  contributed  to  the  injury  sustained  by  them  by  their  own 
imprudence  and  neglect,  and  that  the  injury  being  only  partially,  if  at  all, 
caused  by  the  neglect  of  the  defendants,  they  are  not  liable.  4.  Assuming 
neglect  or  misfeasance  on  the  part  of  the  officers  of  the  defendants,  defendants 
are  not  liable,  inasmuch  as  it  is  found  that  the  officers  were  proper  and 
competent  officers.  5.  Assuming  that  the  defendants  by  their  neglect  caused 
the  injury  complained  of,  still  they  are  not  liable,  inasmuch  as  they  are  a 
corporation  acting  in  bnist  for  the  public,  and  having  no  funds  which  they  could 
lawfully  apply  to  compensate  the  plaintifb.  6.  It  would  have  been  an  illegal 
act  on  the  part  of  the  defendants  to  apply  their  funds  to  compensate  Uie 
plaintiffs.  7.  Assuming  the  permission  given  by  the  defendants  to  erect  the 
drinking  fountain  to  be  an  act  beyond  the  authority  given  to  them  by  the 
statute  constituting  them  a  vestry,  it  is  not  an  act  capable  of  being  done  by 
the  vestry  as  such,  or  for  which  the  corporate  fund  can  in  any  way  be  touched. 

Temple,  Q.C.,  and  H.  7*.  Cole,  arguing  for  the  plaintiffs,  contended  that 
the  defendants  were  liable,  citing  18  &  19  Vict.  c.  120,  ss.  68  and  69;  Buck  v. 
WaUamt  (27  L.  J.  Ex.  887). 

Channell,  B..  referred  to  the  case  of  Fletcher  v.  Bylands  (29  J.  P.  599), 
and  the  judgment  of  Bsahwell,  B.,  therein. 

Keane,  Q.C.,  and  B.  M.  Harrison,  for  the  defendants,  were  not  called  upon 
t-o  argue,  but  the  Court  reserved  to  f^em  the  r^ht  to  be  heard  if  it  should 
become  necessary. 

Cur.  adv.  vult. 
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November  25.  Pollock,  C.B. — In  the  course  of  the  argument  in  tiiiB 
case  a  few  days  ago,  the  court  intimated  their  opimon,  and  indeed,  their  reascnu 
for  it,  but  they  suggested  that,  instead  of  i^eir  giving  judgment  for  tiie 
defendants,  the  plaintiffs  should  be  nonsuited,  and  bring  a  fresh  action;  and 
certainly  the  court  thought  that  they  had  disposed  of  the  case.  It  turned  out, 
however,  that  that  arrangement  would  confer  no  benefit  upon  the  plaintiffs,  for 
there  being  in  the  present  case  a  more  special  Hmitation  than  in  the  ordinary 
statute  with  regard  to  the  commencement  of  actions,  the  plaintiffs  would  be 
too  late  to  bring  another  action,  and,  therefore,  Mr.  Temple,  on  the  part  of 
the  plaintiffs,  after  having  made  this  discovery,  declined  to  be  nonsuited,  and 
wished  rather  that  tiie  court  should  give  judgment,  when,  if  it  were  against 
him,  he  could  take  the  case  into  a  court  of  error.  We  think  that  our  jud^ent 
should  be  for  the  defendants.  I  do  not  judge  it  to  be  necessary  now  to  give 
any  elaborate  judgment  beyond  saying  that,  in  this  court,  we  have  decided 
already  that  if  there  be  no  evidence  of  negligence  the  defendant  is  entitled  to 
judgment.  We  think  that  there  was,  in  the  present  case,  no  evidence  of 
negligence  on  the  part  of  the  defendants,  and,  therefore,  we  think  the  plaintiffs 
are  not  entitled  to  recover.  Mr.  Temple  may  take  the  case  to  a  court  of  error 
if  he  thinks  fit. 

Channell,  B. — I  consider,  if  I  were  in  a  situation  to  draw  the  inference  of 
negligence  in  the  present  case,  f^at  it  would  be  concluded  by  a  decisi<m,  thou^^ 
not  an  unanimous  one,  of  this  court  in  the  case  of  Fletcher  v.  Bylands  {ubi  tup.), 
during  the  last  term.  I  am  not  sure  that,  if  I  were  at  liberty  to  reconsider  t^e 
matter,  I  should  not  agree  with  the  view  of  my  brother  Brahwell,  who  was 
the  dissentient  Judge  in  that  case,  but  I  feel  bound  by  t^e  opinion  of  the 
majority  of  the  court,  and  that  governs  the  present  case,  unless  we  oould  draw 
the  inference  of  negligence,  which  I  am  unable  to  do. 

PiaoTT,  B. — am  of  the  same  opinion.  I  thought  at  the  time  of  tlie 
argument  that  there  was  some  slight  evidence  of  negligence ;  but,  having  snioe 
carefully  read  through  the  case,  I  cannot  discover  that  there  was  any ;  and  I 
tiierefore  agree  in  the  judgment  of  the  court. 

Jv4gmeni  for  the  defendanUi 


m  THE  queen's  bencb. 
Nov.  27.  1865. 
BATES,  appellant,  v.  FINLAY,  reepcndent. 
80  J.  P.  66. 

Master  and  servant — Seamen's  wages — Appreniice — Engagemeni  «  maU 
— Authority  of  matter. 

Shipping,  A. — P.,  an  apprentice  on  hoardaehip^  vnder  articlea  which  would 

expire  on  20th  December,  was  in  a  foreign  port;  and  as  the  ship  was,  in  the 
October  previous,  about  to  start  homewards,  was  engaged  by  the  master  as 
third  mate,  at  wages  of  SI.  a  month.  The  ship  did  not  arrive  home  tUl  after  the 
20th  December.  F.  having  summoned  the  owner  of  the  ship  for  wages  as 
third  mate  from  October: — Held,  the  justices  ought  only  to  allow  wages  from 
December,  the  time  at  which  the  apprenticeship  expired,  and  up  to  which  Hms 
the  ovmer  was  entitled  to  F.'s  services  without  payment. 

Case  stated  under  20  &  21  Vict.  c.  43. 

Mr.  Edward  Bates,  the  now  appellant,  and  then  defendant,  is  a  shipowner, 
and  was  summoned  before  the  under-named  justices  for  a  sum  of  881.  9i.  tcf 
balance  of  wages  alleged  to  be  due  to  Benjamin  Atkinson  Finlay,  &e  theD 
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plaintiff,  and  now  respondent,  as  third  mate  on  board  the  ship  Edward  Percy, 
partly  belonging  to  the  appellant  and  partly  to  other  owners.  It  was  admitted 
by  the  appellant  that  in  the  month  of  October,  1863,  the  respondent  signed 
articles  as  third  mate,  at  the  request  of  the  master  of  the  Edward  Percy,  and 
the  respondent  proved  that  the  shipping  master  told  him  the  wages  were  31.  a 
month,  whereby  the  respondent  claimed  for  fifteen  months'  wages,  less  111.  lis., 
which  had  been  paid  to  him. 

It  was  admitted  by  the  respondent  that  he  was  the  apprentice  of  the 
appellant,  and  of  the  appellant  only,  for  the  term  of  seven  years  from  the 
20th  December,  1858,  or  until  he  attained  the  age  of  twenty-one  years,  by  virtue 
of  the  ordinary  articles  of  apprenticeship,  as  sanctioned  by  the  Board  of  Trade, 
and  duly  executed,  and  that  while  serving  his  apprenticeship  the  master  had 
placed  him  on  the  ship's  articles  as  third  mate,  and  that  the  terms  of  apprentice- 
ship expired  during  a  voyage  of  the  Edward  Percy. 

The  appellant  urged  that  inasmuch  as  he,  the  appellant,  had  made  a 
specific  contract  with  the  respondent,  the  master  could  not  by  his  authority 
as  master  only,  annul  such  contract,  and  substitute  another  for  it,  and  that 
the  'master  bad  no  right  whatever  during  the  term  stated  in  the  indentures  of 
apprenticeship  to  make  any  contract  or  interfere  with  the  respondent  so  as  to 
vary  his  relation  with  his  master  during  the  continuance  of  the  term  of  his 
apprenticeship  without  the  express  consent  of  the  appellant. 

The  magistrates  held  that  the  appellant  was  bound  by  the  act  of  the 
master,  and  that  the  respondent  being  placed  on  the  ship's  articles,  as  third 
mAte,  they  could  not  recognise  the  indentures  of  apprenticeship,  made  an 
order  for  32L  168.  10^2.,  but  the  appellant  being  dissatisfied  therewith  applied 
for  and  obtauied  this  case. 

The  question,  therefore,  for  the  opinion  of  this  court  is  whether,  assuming 
the  bona  fides  of  the  transaction,  the  above  state  of  facts  rendered  the  appellant 
liable  to  pay  the  821.  lOs.  lOd.   If  so,  the  order  to  stand,  if  not,  to  be  quaked. 

B.  Gladstone. 
W.  J.  Lamport. 

The  Merchant  Shipping  Act,  17  &  18  Vict.  c.  104,  s.  188,  enacts,  that  any 
seaman  or  apprentice,  or  any  person  duly  authorized  on  his  behalf,  may  sue 
in  a  summary  manner  before  any  two  justices  of  the  peace  acting  in  or  near 
to  the  place  at  which  the  service  has  terminated,  or  at  which  the  seaman  or 
apprentice  has  been  discharged,  or  at  which  any  person  upon  whom  the  claim 
is  made  is  or  resides,  for  any  amount  of  wages  due  to  such  seaman  or  apprentice 
not  exceeding  fifty  pounds  over  and  above  the  costs  of  any  proceeding  for  the 
recovery  thereof,  so  soon  as  the  same  becomes  payable,  and  every  order  made 
by  such  justices  in  the  matter  shall  be  final. 

Potter,  for  the  appellant,  contended  that  the  master  of  the  ship  had  no 
implied  authority  to  convert  the  apprentice  into  a  seaman,  and  thereby  cause 
the  master  to  pay  wages  for  a  period  when  the  master  was  entitled  to  the 
apprentice's  services  for  nothing.  The  agreement  was,  therefore,  entirely  void, 
and  the  justices  ought  to  have  dismissed  the  information. 

Littler,  for  respondent,  contended  that  as  the  apprenticeship  was  known 
to  come  to  an  end  in  the  middle  of  the  voyage,  the  master,  at  least  while  in  a 
foreign  port,  had  an  implied  authority  to  engage  the  apprentice  as  a  third  mate, 
and  to  bind  the  owner  thereby.  If  the  master  had  not  so  engaged  the  apprentice 
he  would  have  required  to  engage  another  person  as  third  mate,  and  to  pay 
wages  for  the  whole  voyage ;  and  if  so,  he  must  be  taken  to  have  had  implied 
authority  to  engage  this  apprentice  as  he  had  done,  and  on  the  terms  stated. 

Mellor,  J. — ^I  think  that  during  the  apprenticeship  the  owner  of  the  ship 
had  a  right  to  the  services  of  the  apprentice,  and  that  the  master  could  not,  by 
such  an  agreement  as  this,  make  the  wages  relate  back  to  the  beginning  of  the 
voyage.  As,  however,  the  apprenticeship  came  to  an  end  during  the  voyage, 
I  think  the  master  had  then  power  to  engage  the  apprentice  at  wages  for  the 
rest  of  the  voyage.   The  justices,  therefore,  ought  only  to  have  allowed  wages 
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from  that  time.    They  have  asked  ub  only  the  question  whether  they  were 
right  in  allowing  the  wages  for  the  whole  voyage,  and  we  can  only,  theref<ve, 
remit  the  case  with  our  opinion  that  they  should  only  allow  the  wages  frcuu  the 
time  of  the  apprenticeship  ceasing. 
Lush,  J.,  concurred. 

Bemiited  with  opinion. 


IN  THE  queen's  BENCH. 

Feb.  3,  1866. 
SULLIVAN,  appellant,  v.  BICHABDS,  respondent. 
80  J.  P.  118. 

Metropolitan  Police  Act — Posseaaion  of  goods  unlawfully  obtained — Manual 
possession — 2  <£  3  Vict.  o.  71,  «.  24. 

Criminal  Law,  C. — On  a  steamer  arriving  at  its  deatinaiion,  S.,  a  passenger, 
told  a  porter  to  take  up  a  box  of  hia  {but  which  was  the  properiy  of  B.,  anothat 
passenger)  and  carry  H  ashore,  8.  aecompanying  the  porter.  The  porter  being 
stopped,  and  S.  charged  under  2  (jft  3  Vict.  c.  71,  s.  24,  with  having  in  hia 
posseasion  the  box  unlawfully  obtained: — Held.  8.  was  properly  convicted,  and 
thai  he  was  in  posaeasion  of  the  box  by  the  hands  of  the  porter  accompanying 
him. 

Case  stated  under  20  &  21  Vict.  o.  48. 

On  14th  August,  186fi,  the  appellant  was  brought  before  me  by  a  constable 
t)f  the  city,  charged  with  having  unlawfully  in  his  poBsession,  and  conveying 
a  box,  a  sailor's  hammock  or  bed,  and  a  bag  containing  wearing  apparel  belonging 
to  the  respondent,  the  same  being  reasonably  suspected  of  being  stolen  ex 
unlawfully  obtained,  and  as  the  appellant  did  not  give  an  account,  to  my 
satisfaction,  how  he  came  by  the  goods,  I  convicted  him  of  a  misdemeanour,  as 
declared  by  the  Metropolitan  Police  Act,  2  &  3  Vict.  c.  71,  s.  24,  and  adjudged 
him  to  be  imprisoned  in  the  city  of  London  house  of  correction,  at  Holloway, 
for  one  calendar  month,  with  hard  labour,  from  which  he  was  liberated  on 
17th  August  last,  on  duly  entering  into  a  recc^izance  to  appear  at  this  justice 
room,  should  my  determination  be  affirmed. 

The  2  £  3  Vict.  c.  71,  s.  24  (referred  to  in  the  powers  which  are  given  by 
3  &  4  Vict.  c.  84,  8.  6,  to  the  city  justices,  and  by  11  &  12  Vict.  c.  43,  s.  34,  to 
one  such  justice),  is  as  follows ; — Section  24  enacts,  that  every  person  who  shall 
be  brought  before  any  of  the  said  magistrates  charged  with  having  in  his 
possession  or  conveying  in  any  manner  any  thing  which  may  be  reasonably 
suspected  of  being  stolen  or  unlawfully  obtained,  and  who  shall  not  give  an 
account,  to  the  satisfaction  of  such  magistrate,  how  he  came  by  the  same,  shall 
be  deemed  guilty  of  a  misdemeanor,  and  shall  be  liable  to  a  penalty  of  not  more 
than  five  pounds,  or  in  the  discretion  of  the  magistrate,  may  be  imprisoned  in 
any  gaol  or  house  of  correction  within  the  metropolitan  police  district,  witii  at 
without  hard  labour,  for  any  time  not  exceeding  two  calendar  months. 

The  26th  section  enacts  that  when  any  person  shall  be  brought  before  any 
such  magistrate  charged  with  having  or  conveying  anything  stolen  or  unlawfuQy 
obtained,  and  shall  declare  that  he  received  the  same  from  some  other  person, 
or  that  he  was  employed  as  a  carrier,  agent,  or  servant  to  convey  the  same  for 
some  other  person,  such  magistrate  is  hereby  authorized  and  required  to  cause 
every  such  person,  and  also,  if  necessary,  every  former  or  pretended  purchase, 
or  other  person  through  whose  possession  the  same  shall  have  passed,  to  be 
brought  before  him  and  examined,  and  to  examine  witnesses  upon  oath  touching 
the  same,  and  if  it  shall  appear  to  such  magistrate  that  any  person  shall  have 
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had  possession  of  such  thing,  and  had  reasonable  cause  to  believe  the  same  to 
have  been  stolen  or  unlawfully  obtained,  every  such  person  shall  be  deemed 
guilty  of  misdemeanour,  and  to  have  had  possession  of  such  thing  at  the  time 
and  place  when  and  where  the  same  shall  have  been  found  or  seized,  and  the 
possession  of  a  carrier,  agent,  or  servant  shall  be  deemed  to  be  the  possession 
of  the  person  who  shall  have  employed  such  other  person  to  convey  the  same, 
and  shall  be  liable  to  a  penalty  of  not  more  than  five  pounds,  or  in  the  discretion 
of  tiie  magistrate  may  be  imprisoned  in  any  gaol  or  house  of  correction  within 
the  metropolitan  police  distarict,  with  or  without  hard  labour,  for  any  time  not 
exceeding  three  calendar  months. 

The  evidence  given  before  me  by  five  witnesses  upon  oath  was  as  follows : — 

Michael  Richards,  of  11,  Regent's  Road,  Bow  Common,  seaman,  stated: — 
On  Wednesday  last  I  left  my  box,  bed,  and  bag,  now  produced,  with  a  friend, 
to  be  sent  up  to  London  by  the  Alexandra  Steamer,  1  next  saw  the  box  on 
board  the  Alexandra  Steamer  at  Fresh  Wharf  on  Saturday  evening.  I  never 
authorized  the  prisoner  to  take  charge  of  it  for  me;  he  is  a  stranger  to  me. 

Henry  Latter,  of  No.  25,  Camberwell  Square,  Chelsea,  chief  mate  on  board 
the  Alexandra  Steamer,  stated: — I  received  the  box,  bag,  and  bed  produced 
on  board  the  Alexandra  on  Saturday,  at  Gravesend,  from  two  watermen,  with 
directions  that  it  was  to  be  left  on  board  till  called  for  that  evening  at  Fresh 
Wharf.  A  letter  for  the  captain.  Jesse  Lukes  came  with  it.  When  we  got  to 
Fresh  Wharf  I  saw  a  porter,  the  witness  Darby,  taking  the  box  and  bedding 
ashore;  it  was  lying  amidships.  I  spoke  to  him,  and  he  told  me  something, 
and  he  put  it  down  again,  and  then  I  saw  the  prisoner,  who  was  wearing  a  light 
ooat  a  httle  a-head,  and  I  told  him  the  porter  said  he  had  ordered  him  to  take  it 
on  shore.  The  prisoner  denied  that  he  had  given  it  to  the  porter,  and  the  porter 
persisted  that  he  had.  The  prisoner  was  then  given  into  custody  for  taking 
tiie  things  by  false  pretences.  He  was  a  passenger  on  board  our  boat  from 
Gravesend.    He  is  keeper  of  a  lodging-house  for  sailors. 

James  Darby,  of  No.  5,  New  Church  Court,  Strand,  porter,  stated,  I  work 
at  Fresh  Wharf  as  a  porter.  I  was  there  on  Saturday,  and  the  prisoner  showed 
me  the  box,  bedding,  and  bag,  and  said  they  were  his,  and  I  took  them  up, 
and  he  went  on  a-head,  and  I  followed  him  on  shore.  On  getting  ashore  ^e 
captain  stopped  me,  and  I  took  the  things  back  on  board.  The  prisoner  had 
just  got  up  the  gangway,  and  was  brought  back  by  the  constable,  and  I  then 
said  that  the  prisoner  had  told  me  to  take  them  ashore.  He  denied  having 
told  me  to  take  them.  He  was  given  into  custody,  and  he  said  he  would  make 
me  if  he  had  the  chance.  Cross-examined  by  the  prisoner:  I  was  on  the 
steamer.    You  told  me  to  follow  you. 

John  Brettle,  of  No.  4,  Montague  Street,  Spitalfields,  porter,  stated,  I  was 
at  Fresh  Wharf,  and  saw  the  last  witness  spoken  to  by  tiie  prisoner,  and  he 
pointed  out  the  box  and  other  things  as  they  stood  amidships.  It  was  idle  only 
cheat  to  be  taken  out  of  the  vessel.  The  last  witness  was  goii^  on  shore  wit^ 
it,  and  was  stopped. 

Samuel  Hambroke,  constable  of  the  Fresh  Wharf,  stated^  I  saw  the  captain 
speak  to  the  porter,  and  the  prisoner  was  ahead  of  him.  I  went  to  the  prisoner, 
and  told  him  what  the  porter  said,  and  he  said  he  knew  nothing  of  it.  I  wanted 
him  to  go  back,  and  then  he  said  the  same  to  the  captain.  The  porter  repeated 
his  statement,  and  the  prisoner  denied  it.  The  captain  then  gave  the  prisoner 
into  custody  for  attempting  to  steal  it,  I  do  not  know  the  prisoner.  I  have 
known  the  porter  Darby  as  being  at  work  at  the  wharf  for  seven  years,  and 
Brettle  longer  than  that ;  they  are  allowed  to  go  on  board  the  steamers. 

On  the  part  of  the  appellant  it  was  contended,  first,  that  the  appellant 
had  not,  in  point  of  law.  possession  of  the  goods  in  question;  and,  secondly, 
if  actual  possession  was  not  necessary,  that  there  was  not  sufficient  legal 
evidence  that  the  porter,  Darby,  who  had  those  goods,  was  the  agent  or  servant 
of  the  appellant  within  the  meaning  of  2  &  3  Vict,  c.  71,  s.  26,  before  cited,  and, 
therefore,  that  l^e  appellant  was  not  liable  to  be  summarily  convicted. 
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I  was,  however,  of  opinion,  that  reading  sections  24  and  26  of  the  2  &  3  Vict, 
c.  71,  together,  as  well  as  by  the  general  law,  ftotual  possession  of  the  goods  by 
the  appellant  was  not  necessary ;  that  the  possession  by  the  port^  Darby,  who 
was  conveying  the  goods  at  a  short  distance  from  and  within  sight  of  the 
appellant,  was  the  possession  of  the  appellant,  and  that  the  evidence  showed 
that  the  porter  was  the  agent  or  servant  of  the  appellant  for  this  purpose,  who, 
indeed  upon  the  facts,  might  have  been  tried  for  steahng  the  goods,  accordingly 

1  gave  my  determination  against  the  appellant,  in  the  manner  before  stated. 

The  questions  of  law  arising  on  the  above  statute,  for  the  opinion  of  the 
Court  of  Queen's  Bench,  therefore,  are, 

1st.  Whether  actual  possession  of  the  goods  in  question  by  the  appellant 
was  necessary. 

2nd.  If  not,  whether  there  was  evidence  to  justify  me  in  finding  that  the 
porter  Darby  was  the  agent,  or  servant  of  the  appellant  for  the  purpose  of  the 

2  &  3  Vict.  c.  71,  8.  24?  W.  S.  Hale,  Lord  Mayor. 

Poland,  in  support  of  the  conviction,  contended  that  the  conviction  was 
clearly  right,  on  the  ground  that  the  appellant  had  at  ike  time  the  possession 
by  the  hands  of  the  porter  of  a  thing  reasonably  suspected  of  being  stolen  or 
unlawfully  obtained  within  the  24th  section.    (He  was  stopped.) 

Jenkins  for  the  appellant,  contended  that  manual  possession  must  have 
been  meant,  and  that  it  is  not  enough  if  the  thing  was  not  in  the  powmal 
possession  of  the  party,  but  in  the  hands  of  another. 

Blackburn,  J.— Why  are  we  to  say  that  when  a  man  delivers  a  parcel  to  a 
porter  to  carry  for  him,  it  is  not  in  the  possession  of  the  person  employing  such 
porter?  If  the  employer  were  indicted  for  stealing  the  property,  would  the 
pcnrter  not  be  a  competent  witness  against  him? 

Per  CtmiAH, — 

Conviciion  affimud. 


IN  THE  queen's  BENCH. 

Feb.  8,  1866. 
FLOWEBS,  appeUani;  BAINE,  respondent. 
80  J.  P.  186. 

Thames  Conservancy  Act — Throwing  rubbish  into  river — LiabUiiy  of  owner 

of  vessel  for  act  of  crew. 

Water  and  Waterways.  A. — By  the  Thames  Conservancy  Act,  1864, 
section  74,  whoever  throws  rubbish  into  the  river  Thamea,  incurs  a  penolfy 
of  twenty  pounds;  and  where  such  offence  is  committed  out  of  a  vessel,  the 
master  ana  the  owner  shall  be  liable,  so  that  the  master  and  owner  be  not 
both  punished  in  respect  of  the  same  offence.  One  of  the  crew  of  a  barge, 
in  the  owner's  absence,  threw  mud  into  the  river: — Held,  the  oumer  woe 
liable,  though  the  act  was  done  in  his  absence,  and  without  his  knowledge  or 
consent. 

This  is  a  case  stated  by  us,  the  undersigned,  two  of  Her  Majesty's  justices 
of  the  peace  in  and  for  the  county  of  Essex,  under  the  statute  20  A  21  Vict, 
c.  43,  for  the  purpose  of  obtaining  the  opinion  of  the  court  upon  a  question  of 
law  which  arose  before  us  as  hereinafter  stated. 

At  a  petty  sessions  holden  at  Ilford,  for  the  divisifm  of  Beacontaiee,  in 
the  county  of  Essex,  on  the  24th  day  of  June  last,  an  information  was  preferred 
by  George  Eaine  (hereinafter  called  the  respondent,)  against  William  Flowers, 
(hereinafter  called  the  appellant,)  charging  the  appellant  with  having  on  the 
1st  day  of  June,  one  thousand  eight  hundred  and  sixty-five,  at  the  parish  of 
West  Ham,  in  the  said  county,  unlawfully  thrown  into  the  river  Thames  then 
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situate,  thirty  tons  of  mud  from  and  out  of  a  certain  barge  called  the  "  Plug," 
contrary  to  the  form  of  Hhe  statute  in  that  case  made  and  provided. 

At  the  same  petty  sessions  another  information  was  preferred  against  tiie 
aboTe-named  appellant,  charging  him  with  having  on  the  13^  day  of  June, 
1865,  at  the  said  parish  of  West  Ham,  unlawRilly  thrown  into  the  river 
Thames  there  situate,  thirty  tons  of  mud,  from  and  out  of  a  certain  barge 
called  the  "  Charlotte,"  contrary  to  the  form  of  the  statute  in  that  case  made 
and  provided. 

The  respondent,  George  Kaine,  is  the  inspector  of  nuisances  appointed 
under  the  Thames  Conservancy  Acts,  and  the  appellant  is  the  owner  of  the 
two  baizes  above  mentioned. 

The  respondent  deposed  that  on  the  days  stated  in  the  said  informations 
he  saw  several  men  in  the  employment  of  the  appellant  throw  mud  from 
the  said  barges  into  the  river  Thames,  but  tiiat  the  appelant  was  not  present, 
nor  was  he  in  any  way  interfering  with  the  said  barges. 

The  informations  against  the  appellant  were  laid  under  the  acts  of 
parliament  20  &  21  Vict.  c.  147,  s.  102,  and  27  &  28  Vict.  c.  113,  s.  74,  being 
the  Thames  Conservancy  Acts,  1857  and  1864,  and  the  following  is  a  copy  of 
each  of  the  said  sections: — The  102nd  section  in  the  first  mentioned  act  is, 
'■  every  person  who  shall  unload  or  throw  into  anyj>art  of  the  river  Thames,  or 
on  any  shore  or  ground  below  the  high  water-mark  of  the  river  Thames,  any 
rubbish,  earth,  ashes,  dirt,  mud,  soil,  or  other  matter,  or  allow  any  offensive 
matter  to  flow  into  the  river  Thames,  shall  forfeit  for  every  such  offence  any 
sum  not  exceeding  twenty  poimds." 

The  74th  section  in  the  second  mentioned  act,  so  far  as  is  material,  is, 
"  if  any  person,  without  lawful  excuse,  (the  proof  whereof  shall  lie  upon  him), 
does  any  of  the  following  things,  namely,  unloads,  throws,  or  puts  or  causes 
or  suffers  to  fall  any  gravel  or  other  substance  which  has  been  used  as  ballast, 
or  any  stones,  earth,  mud,  ashes,  or  rubbish,  or  any  refuse  from  gas  works  or 
other  manufactories  into  the  river  Thames  or  on  the  shore  thereof,  he  shall 
for  every  such  offence  be  liable  to  a  penalty  not  exceeding  twenty  pounds. 

Where  any  offence  against  the  enactment  is  committed  from  and  out  of 
a  vessel,  the  master  and  the  owner  of  the  vessel  shall  be  liable  to  be  proceeded 
against  and  punished  under  this  enactment,  so  that  the  master  and  the  owner 
of  the  vessel  be  not  both  punished  in  respect  of  the  same  offence. " 

Under  the  last  of  the  above  sections  we  convicted  the  appellant,  William 
Flowers,  as  the  owner  of  the  said  barges,  in  the  penalty  of  ten  pounds,  and 
costs  for  each  of  the  offences  charged  in  the  said  informations  respectively, 
but  the  appellant  being  dissatisfied  with  our  determination  as  being  erroneous 
in  point  of  law,  we  have,  on  his  application,  stated  the  foregoimg  case  for  the 
opinion  of  the  Court  of  Queen's  Bench,  the  question  being ;  — 

Whether  under  the  said  acts  of  parliament,  appellant,  as  owner  of  the 
barges,  can  be  convicted  of  the  offences  charged  in  the  information,  which 
were  committed  by  persons  in  his  employ  at  a  time  when  the  appellant,  as 
such  owner,  was  not  present.  If  the  Court  should  be  of  opinion  that  the  said 
conviction  was  legally  and  properly  made,  then  the  said  conviction  is  to  stand, 
but  if  the  Court  should  be  of  opinion  otherwise,  then  the  said  informations 


J.  Bro«^,  for  respondent,  contended  that  the  sole  question  was,  whether 
the  owner  of  the  barge  could  be  convicted  of  an  offence  when  the  act  was 
oommitted  by  persons  in  his  employment,  and  during  his  absence.  The  act 
plainly  puts  the  offence  on  the  owner,  and  makes  him  responsible  for  what 
is  done  on  board  his  barge,  and  it  resolves  itself  chiefly  into  a  pecuniary 
penalty.  The  case  of  the  master  being  absent  when  the  act  was  committed 
by  the  servant  was  expressly  contemplated  by  the  legislature,  and  hence  the 
teactment  at  the  end  of  the  74th  section. 

Coleridge,  Q.C.,  for  the  appellant,  contended  that  the  enactment  was 
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Dot  intended  to  overrule  the  general  law,  which  clearly  settles  that  a  niaster 
IB  not  to  be  responsible  for  the  criminal  acts  of  his  servant. 

Blaokburn,  J. —I  think  the  legislature  plainly  intended  to  make  the 
owner  ol  the  vessel  liable  for  the  penalty,  tiiough  t^e  act  was  conmutted  by 
hiB  servant  in  his  absence. 

Mellor,  J.,  concurred. 

Conviction  affirmed. 


IN  THE  queen's  BENCH. 

Jan.  11,  1866. 
HUNTEE  V.  SHABP. 
SO  J.  P.  149. 

lAhel — Imputation  of  quackery — Justification — ParticularB. 

Libel  and  Slander.  I. — In  an  action  for  Ubel  imputing  quackery  and 
puffery,  the  court  will  not  order  the  defendant,  who  pleads  a  justification,  to 
give  a  list  of  his  witneaaes,  or  of  the  instances  by  which  the  alleged  Ubel  wM 
at  the  trial  be  justified  and  proved. 

This  was  an  action  by  the  plaintiff,  Dr.  Hunter,  against  the  printer  of 
the  Pall  Mall  Gazette,  to  recover  damages  for  an  alleged  Ubel  published  under 
the  form  of  a  leading  article,  which  was  as  followB : 

Imposters  and  Pupes, — The  modem  system  of  easy  advertising,  and  the 
facilities  of  the  penny  pent,  have  many  advantages,  but  they  have  also  their 
attendant  evils  of  no  little  weight.  One  of  these  evils  is  nothing  less  than  a 
curse  upon  English  society.  Occasional  exposures  in  the  law  courts  and  the 
newspapers  have  made  us  familiar  with  the  advertising  practices  of  a  certain 
class  of  medical  impostors,  and  with  the  misery  they  inflict  upon  their  unhappy 
dupes.  And  now  a  series  of  recent  proceedings  in  the  Msrylebone  police  office 
has  revealed  the  existence  of  ramifications  of  the  detestable  system  in  question, 
for  which  few  ordinary  readers  will  have  been  prepared.  Persons  who  turn 
over  the  pages  of  the  cheap  newspapers  in  search  of  the  curiosities  of  adver- 
tising, wiU  have  noticed  the  frequent  recurrence  of  a  whole  column  purporting 
to  give  a  consecutive  series  of  extracts  from  a  medical  work  on  consumptioD 
by  a  person  signing  himself  "  Bobert  Hunter,  M.D."  If  they  have  taken  the 
toouble  to  read  its  uninviting  paragraphs  they  will  have  found  that  they  are 
a  long  rigmarole  of  some  scientific  declamation  professing  to  expound  to  the 
non-professional  invalid  the  causes  and  symptoms  of  disease  of  the  lungs, 
and  to  prove  that  nobody  knows  how  to  cure  it  except  this  same  Dr.  Hunter, 
whose  method  is  one  of  inhalation.  On  the  face  of  all  this  there  is  nothing 
more  than  the  puffery  of  the  dealers  in  the  various  pills,  potions,  ointments, 
and  liniments,  who  rejoice  in  the  profusion  of  testimonials  from  innumerable 
correspondents,  who  bless  the  day  that  they  first  made  their  acquaintance. 
That  any  reputable  physician  womd  thus  advertise  for  patients  is,  of  course, 
out  of  the  question;  but,  although  these  advertisements  are  free  from  the 
mysterious  hints  and  suggestions,  and  the  scarcely  veiled  offensive  phraseology 
of  the  baaest  class  of  medical  puffs,  one  is  led  to  suspect  the  existence  of  very 
serious  malpractices  by  observing  the  length  and  frequency  of  these  recom- 
mendations of  Dr.  Hunter  and  his  inhalations.  When  a  man  finds  it  wortti 
his  while  to  insert  a  very  costly  advertisement  in  several  papers,  and  to  go 
on  with  it  from  day  to  day  or  week  to  week,  it  is  clear  that  his  patients  must 
be  dupes  of  a  very  different  class  from  the  simple  people  who  buy  pills  by  the 
gross,  and  potions  by  the  gallon.  Nor  need  there  be  any  actual  difi&cul^  in 
putting  a  stop  to  such  advertisements  by  act  of  parliament.   It  shotild  be  an 
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indictable  offence  for  any  man  to  call  himself  a  physician,  surgeon,  apothecary, 
or  dentist,  unless  empowered  to  practise  by  the  colleges  or  societies  recognized 
by  the  law  of  the  land.  The  assumption  of  all  foreign  medical  degrees  ^ould 
be  absolutely  forbidden  under  the  same  penalties,  whether  claimed  by  Englkh 
subjeots  or  foreigners.  English  subjects  are  forbidden  to  assume  any  foreign 
title  of  rank  vritnout  the  permission  of  the  crown.  But  what  would  be  the 
evil  of  permitting  some  fooush  gentleman  to  call  himself  "  count  "  or  "  baron  " 
compared  with  the  mischief  done  by  scoundrels  who  utter  this  hasp  forged 
coin,  and  claim  to  be  respected  as  qualified  on  the  strength  of  some  diploma 
obtained  in  Canada  or  New  York. 

Fleas. — 1.  Not  guilty:  2.  A  general  justification  that  the  libel  was  true. 

A  summons  had  been  applied  for  at  judge's  chambers,  for  an  order  to  strike 
out  the  plea  of  justification,  or  to  compel  the  defendant  to  give  particulars. 
The  judge  refused  to  make  the  order. 

H.  WilUam»t  now  moved  for  a  rule  to  the  same  effect,  and  contended  that 
the  article  imputed  that  the  plainfaff  assumed  a  false  degree  or  diploma,  that 
there  are  ramifications  of  imposture,  and  that  bis  patients  are  dupes,  &c.  The 
defendant  ought  to  give  a  list  of  instances  of  Uiese  charges.  The  plaintiff 
cannot  know  what  he  is  charged  with,  and  ought  to  have  information  of 
specific  acta:  Hickinboiham  v.  Leech  (10  M,  &  W.  363). 

CocKBURN,  C.J. — I  am  of  opinion  that  the  scope  of  the  alleged  libel,  which 
this  plea  justified,  was  professional  malpractice  or  quackery,  whereas  the  other 
matter  referred  to  was  altogether  unprofessional.  The  chaise  justified  was 
founded  upon  the  published  letters  of  the  plaintiff  himself,  which  it  was  op^ 
to  any  one  to  criticise  and  comment  upon.  It  was  true  the  hearing  at  the 
police  court  was  alluded  to,  but  only  as  having  incidentally  revealed  the  system 
of  quackery  denounced.  That  system  was  the  advertising  of  particular  modes 
of  cure,  under  the  auspices  and  with  the  apparent  authority  of  a  medical 
degree  obtained  abroad,  but  which  would  be  naturally  supposed  to  have  been 
conferred  by  some  British  college,  and  which  thus  was  used  to  convey  a 
sanction  or  authority  which  might  not  really  belong  to  it ;  and  further  that  the 
mode  of  cure  thus  published,  and  put  before  the  world  by  every  species  of 
puffery,  was  purely  illusory,  and  that  in  short,  the  whole  system  was  one  of 
mere  puffwy.  Now,  a  public  journal  had  a  right  to  comment  upon  public 
actions  of  tib,iB  kind,  especially  if  they  partook  of  the  character  of  puffery. 
It  was  clear  that  this,  at  all  events,  was  the  scope  of  the  alleged  libel,  and, 
therefore,  the  scope  of  the  plea.  There  was  no  reference  to  any  other  matter; 
if  there  were,  it  would  have  been  otherwise.  The  meaning  of  the  libel  and  of 
the  plea  was  this:  "  You  the  plaintiff,  professing  to  describe  yourself  as  a 
"  doctor,"  represent  yourself  publicly  as  possessed  of  a  perfect  cure  for 
consumption,  or  pulmonary  complaints,  which  in  reality  is  mere  nonsense. 
You  are  taking  people's  money  for  what  is  doing  them  no  good.  Your  pretended 
"  degree  "  conveys  the  idea  of  a  Brildsh  d^ree,  whereas  it  is  not  so.  Your 
thus  advertising  for  patients  is  unprofessional,  and  a  course  which  no  respec- 
table physicians  adopt.  And  in  ^ort,  the  whole  thing  is  quackwy,  and  in 
this  way  you  are  an  imposter  and  a  quack."  Now,  that  being  the  substance 
and  scope  of  the  libel,  is  also  the  substance  and  scope  of  the  plea,  and  it  is 
perfectly  intelligible  and  sufficiently  explicit.  No  other  matter  could  be  open 
to  the  defendant  to  plead  under  the  plea.  That  being  so,  the  plea  was  fairly 
allowable,  and  no  "  particulars  "  were  required.  The  plaintiff  must  well 
enough  know  what  it  meant.  The  plea  might  be  proved,  either  by  scientific 
evidence  upon  the  subject,  showing  that  the  mode  of  proof  described  in  the 
plaintiff's  letters,  was  purely  illusory,  or  by  calling  persons  who  had  adopted 
this  plan  of  inhalation,  and  had  found  themselves  no  better  or  rather  worse. 
On  the  other  hand,  it  would  be  open  to  the  plaintiff  to  call  as  witnesses  the 
persons  he  had  cured  of  consumption,  and  thus  falsify  the  plea.  Any  other 
matter  than  this  would  be  excluded  at  the  trial. 

Blaokburn,  J. — -The  scope  of  the  plea  is  the  same  as  the  scope  of  the  libel, 
which  was,  in  effect,  that  the  plaintiff  was  one  of  those  who  called  tiiemselves 
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"  doctors  "  or  "  physicians,"  which  would  imply  that  they  were  so  by  British 
diploma  or  degree ;  when,  in  point  of  fact,  they  were  only  so  by  some  foreign 
diploma  or  certificate,  which  might  be  of  little  or  no  value,  and  that  his  letters 
amounted  to  quackery  and  puffery. 

Lush,  J. — I  am  of  the  same  opinion.  As  I  read  the  libel,  this  was  its 
scope,  and  the  plea  could  not  be  carried  further. 

Rule  refused. 


IN  THE  queen's  BENCH. 

November  8,  1865. 

DODD,  appellant,  v.  CHURCHWARDENS  AND  OVERSEERS  OF 
BILSTON,  reepondenta. 

80  J.  P.  165. 

Poor  rate — Rateable  value — Local  act  authorUing  compoeition — Deductume 
from  rate. 

Rates  and  Rating.  B. — A  local  act  enabled  ownera  of  amaU  ienementt 
to  compound  for  the  rates  and  to  pay  sne  half  only: — Held,  that  such 
ownera,  ivhen  ao  rated,  could  claim  auch  deductions  only  as  the  tenant  himself 
could  claim,  irrespective  of  the  local  act. 

This  was  an  appeal  against  a  rate  duly  made  and  allowed  on  24th  May, 
1864,  and  confirmed  by  the  justices  in  special  sessions  on  the  12th  August, 
1864. 

The  following  is  an  extract  from  the  rate  book  of  the  assessment,  which 
was  the  subject  of  the  appeal: — 


No. 

Names  of 
Oceu^ara. 

Names  of 

Owners. 

Description 
<d  Property 
Rated. 

Name  or 
Situation 
of  Propafty. 

Gross 
Batimated 
Rental. 

Rateable 
Value. 

Composition  oa 
Rale  at  U.  «d. 
in  the  Pound. 

1113 

William  MUl- 
ward 

Thomae  Simms 

Bichard 
Dodd 
and 
John 

Soatham 

1  House. 

LuntB  ' 

£  s.  d. 
7  16  a 

6  11  8 

£  1.  d. 
6   6  0 

6   5  0 

$.  d. 
7  8 

) 

The  appeal  was  heard  at  the  Staffordshire  Epiphany  quarter  sessions, 
1865,  when  the  court  found  that  the  gross  estimated  rental  of  each  of  the 
houses,  was  61.  10a.,  and  that  their  rateable  value  was  4L  13fl.  Id.  each,  and 
reduced  the  rate  accordingly,  subject  as  to  a  further  reduction  of  the  rateable 
value  to  the  opinion  of  the  court  of  Queen's  Bench  upon  the  following  case : — 

1.  The  appellants  are  the  owners  of  the  houses  which  are  the  subject  of 
the  above  assessment,  and  which  are  let  each  at  28.  6d.  per  week,  giving  an 
annual  rental  of  61.  lOs.  Starting  from  this  sum,  it  is  to  be  taken  that  the 
rateable  value  is  in  the  present  case  correctly  arrived  at,  by  deducting  in  the 
first  place,  from  the  gross  rental  of  61.  10«.  a  sum  sufhcient  to  cover  rates  and 
taxes,  and  then  by  deducting  from  the  remainder  so  left,  the  sum  of  II.  ISs.  5d., 
to  meet  the  repairs  and  other  deductions  allowed  by  the  Parochial  Assessment 
Act. 

2.  It  is  to  be  taken  that  the  sum  to  be  deducted  for  rates  and  taxes  in 
respect  of  houses  which  are  not  within  the  provisions  of  the  composition  act 
hereinafter  mentioned,  is  one  fifth  of  the  gross  rental. 

3.  By  that  act  which  was  passed  in  the  10  £  11  Vict,  and  which  is  entitled 
"  An  Act  for  better  assessing  the  Poors  Rates,  Highway  Rates,  County  and 
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Police,  and  other  Parochial  and  local  RateB,  on  small  Tenements,  in  the 
several  Townships  of  Wolverhampton,  Bilston,  Willenhall,  and  Wednesfield, 
in  the  County  of  Stafford,"  it  is  enacted  that  the  owner  of  any  tenement  within 
the  several  townships  of  Wolverhampton,  Bilston,  Willenhall,  and  W^ednt-sfield, 
being  the  union  of  WolverhamptoD,  in  the  parish  of  Wolverhampton,  in  the 
county  of  Stafiord,  which  may  be  assessed  to  the  poor  rate  and  other  rates 
mentioned  in  the  act  at  any  annual  siun  under  61.  10a.  rateable  value,  which 
6rst  annual  sum  of  61.  10«.  shall  be  ascertained  according  to  the  provisions  of 
an  act  passed  in  the  6  4  7  Will.  4,  c.  96,  entitled,  "  An  Act  to  regulate 
Parochial  Assessments,"  shall  thereafter  be  rated,  and  pay  such  several  poor 
rate,  highway  rate,  county  and  police  rate,  and  the  local  rates  aforesaid,  in 
respect  of  such  tenementa,  instead  of  the  actual  occupiers  thereof;  and  it  is 
further  enacted,  that  in  all  cases  where  any  owner  shall  have  been  or  shall 
be  liable  to  be  rated  in  pursuance  of  this  act,  in  respect  of  any  such  tenements 
as  aforesaid,  it  shall  be  lawful  for  such  owner  to  give  notice  to  the  officer 
authorized  to  make  or  collect  any  such  rate,  of  his  intention  to  compound  for 
the  same  by  payment  of  a  reduced  rate,  whether  such  tenement  be  occupied 
or  not,  and  that  in  every  such  case,  every  owner  shall  thenceforth,  until  he 
shall  give  like  notice  for  determining  such  composition,  be  liable  to  pay  one  half 
of  such  rate  only,  and  all  such  compositions  shall  be  entered  in  the  rate  book 
of  such  officers,  and  such  owners  shall  be  thenceforth  rated  accordingly. 

4.  The  houses,  which  are  the  subject  of  this  appeal,  are  within  the 
provisions  of  this  act,  and  are  in  composition,  the  owners  paying  the  rates, 
but  compoxmding  for  and  paying  in  respect  of  them  only  one-half  of  the  sum 
which  would  be  payable  In  respect  of  the  said  houses  if  they  were  out  of 
composition. 

5.  The  act  above  mentioned  is  to  be  taken  as  part  of  the  case. 

6.  The  appellants  contend,  that  although  these  houses  are  in  composition, 
they  are  entitled  to  the  same  deduction  for  rates  and  taxes  as  is  allowed  in 
respect  of  other  property  which  is  not  in  composition,  and  that  the  following 
statement  and  figures  correctly  represent  the  amount  of  rateable  value,  and 
the  mode  in  which  it  is  arrived  at. 

£  a.  d. 

Gross  rental   6  10  0 

One-fifth  deduction  for  rates  and  taxes   16  0 


Gross  estimated  rental  according  to  Parochial 

Assessment  Act      ...       ...       ...       ...       ...    5    4  0 

Deductions  for  repairs   13  5 


4    0  7 

7.  The  respondents  contend  that  inasmuch  as  houses  in  composition  only 
pay  half  rates  and  taxes,  the  owners  of  such  houses  are  only  entitled  to  one 
half  of  the  deduction,  being  the  sum  actually  paid  by  them,  and  that  the 
proper  deduction  in  respect  of  such  houses  therefore  is  only  one-tenth  of 
the  gross  rental,  and  the  following  statement  and  figures  correctly  represent  the 
rateable  value,  and  the  mode  in  which  it  is  arrived  at. 

£  8.  d. 

Gross  rental   6  10  0 

One-tenth  deduction  for  rates  and  taxes   0  13  0 


Gross   estimated   rental   according   to  Parochial 

Assessment  Act   5  17  0 

Deductions  for  repairs,  Ac  18  5 

4  IS  7 

The  question  for  the  opinion  of  the  court  is,  whether  the  owners  of  the 
houses,  the  subject  of  this  appeal,  are  entitled  to  the  same  amount  of 
deduction  for  rates  and  taxes  in  respect  of  such  property  as  is  allowed  to  the 
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occupiers  of  property  which  is  not  in  composition.  If  the  court  shall  be 
of  opinion  that  they  are  not  so  entitled  the  rateable  value  of  each  of  the 
houBOB  is  to  stand  as  reduced  by  the  court  of  quarter  sessions,  viz.,  at  41.  13s.  Id. 
If  the  court  shall  be  of  opinion  that  they  are  entitled  to  the  same  amoimt  of 
deduction,  then  the  rateable  value  of  each  of  the  houses  is  to  be  reduced  by  a 
further  deduction  of  thirteen  shiUings. 

Hill,  in  support  of  the  order  of  sessions,  contended  that  the  appellants 
were  not  entitled  to  the  deduction  claimed,  for  this  was  a  usual  tenant's 
rate. 

Keane,  Q.C,  and  Macmahon,  for  the  appellant,  were  not  heard. 

CocKBURN,  G.J. — ^The  Parochial  Assessment  Act  was  passed  before  the 
local  act,  and  I  think  must  be  construed  quite  irrespectively  ot  that  act.  There 
is  nothing  in  the  Parochial  Assessment  Act  which  would  sanction  the  a^ument 
of  the  respondents.  The  landlord  must  be  taken  to  be  in  the  place  of  the 
tenant,  and  will  be  taken  to  be  rated  at  what  the  tenant  would  have  been 
rated,  if  there  had  been  no  composition,  and  not  at  what  the  landlord 
actually  pays.  Therefore,  the  rate  must  be  amended  by  a  further  deduction  of 
thirteen  shillings. 

Blaoebitrn,  J. — I  also  tiiink  that  the  rateable  value  must  be  ascertained 
solely  by  means  of  the  Parochial  Assessment  Act,  which  says,  that  the  net 
annual  value  of  the  hereditaments  shall  be  the  rent  at  which  the  same  might 
reasonably  be  expected  to  let  from  year  to  year,  free  of  all  usual  tenant's 
rates  and  taxes.  Now  the  Wolverhampton  local  act  says,  that  in  all  cases 
where  any  owner  shall  be  liable  to  be  rated  in  pursuance  of  that  act,  in 
respect  of  a  small  tenement,  it  shall  be  lawful  for  the  owner  to  give  notice  to 
the  officers  authorized  to  collect  any  such  rate,  of  his  intenticm  to  compound 
for  the  same  by  payment  of  a  reduced  rate,  whether  such  tenem^t  be  occupied 
or  not,  and  that  in  every  such  case  every  such  owner  shall  tiiencefortii,  until 
he  shall  give  like  notice  for  determining  such  composition,  be  liable  to  pay 
one  half  of  such  rate  only.  Now  that  composition  does  not  become  an  element 
of  rateable  value  at  all,  and  it  is  not  to  be  a  different  rate,  merely  because  the 
landlord  has  claimed  to  pay  the  composition. 

Mellor  and  Shee,  JJ.,  concurred. 

Bate  amended. 


IN  THE  queen's  BENCH. 

Nov.  15,  1865. 

HUGHES,  appellant,  v.  CHURCHWARDENS,  ETC.  OF  BILSTON, 

reapondenU. 

30  J.  P,  166. 

Poor  rate — Deduction  of  water  rate — Parochial  Aaaeaament  Act. 

Rates  akd  Rating.  B. — Under  a  local  act,  the  inhahitanta  of  B.  were 
aupplied  with  water,  it  being  optional  with  the  tenanta  to  take  it,  and  aome- 
times  the  landlords  paid  the  rate : — Held,  the  sum  paid  for  such  water  rate 
was  not  in  the  nature  of  an  expense  necessary  to  keep  the  premiaea  in  a  state 
to  command  the  rent,  and  was  not  a  deduction  from  the  groaa  rental  m 
estimating  the  net  rateable  value. 

This  was  an  appeal  against  a  poor  rate  duly  made  and  allowed  and 
confirmed  by  the  justices  in  special  sessions,  on  tiie  24th  day  of  May,  186A. 
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The  following  is  an  extract  from  the  rate  book  of  the  assoBsment.  which 
was  the  subject  of  this  appeal: — 


No. 

Nam«  of 
Occuiriai. 

Namei  of 
Ownen. 

Doscription  of 
Property 
Rftted. 

Name  and 
Stuation  of 
Propeny. 

Grou 
Eallmitad 

Rental. 

Rateable 
Value. 

3781 

Isaae  Hughes.  . 

Richard 
Dodd 
and 
John 

SoDtbam. 

1  Hoase. 

New  Village. 

£  a.  d. 
11    S  0 

£  8.  d. 
9    0  0 

This  appeal  was  heard  at  the  Staffordshire  Epiphany  quarter  sessions, 
1865,  when  the  court  found  that  the  gross  estimated  rental  was  91.  2$.,  and 
that  in  order  to  arrive  at  the  net  rateable  value,  the  appellant  was  entitled 
to  a  deduction  of  the  following  sums  as  yearly  outgoings^  which  the  oTerseers 
ought  to  allow  under  section  1  of  the  Parochial  Assessment  Act,  6  &  7  Will. 
4,  G.  96,  viz. : 

£  8.  d. 

Repairs  and  insurance  at  one-sixth  of  rental  ...    1  16  4 

Poor  rates        ...       ...      1    8  8 

Sewer  rates   0    4  5 

Highway  rate    ...       ...       ...       ...    0    3  4 

Town  improvement  rate   ".       ...    0   8  10 

Water  rent   0  11  4 


4  12  11 

And  in  accordance  with  such  finding  the  court  reduced  the  gross  estimated 
rental  to  91.  2s.  and  the  net  rateable  value  to  41.  9s.  Id.,  subject  as  to  the 
last  of  the  above  deductions  of  lis.  4d,  for  water  rent,  to  the  opinion  of  the 
court  of  Queen's  Bench  upon  the  following  case : — 

The  township  of  Bilston  is  supplied  with  water  partly  from  pumps,  and 
partly  from  works  constructed  by  a  company  incorporated  as  the  Dudley 
Water  Works  Company,  under  an  act  4  Will.  4,  c.  42,  and  it  was  entirely  in 
the  option  of  owners  or  occupiezB  to  accept  or  reiuse  the  water  supplied  under 
that  act. 

By  the  Bilston  Improvement  Act,  1850  (18  &  14  Vict.  c.  96),  the  Bilston 
commissioners  had  power  to  purchase  the  works  of  the  Dudley  Water  Works 
Company  within  Bilston,  and  to  hold  the  works  so  purchased  in  the  same 
manner  and  with  the  same  powers  in  all  respects  aa  if  the  same  had  been 
constructed,  made  or  purchased  by  the  commissioners  under  the  powers  and 
for  the  purposes  of  the  Bilston  Improvement  Act,  and  they  were  compellable, 
at  the  request  of  the  owner  or  occupier  of  any  house  or  part  of  a  house  in 
any  Btxeei  in  which  any  water  pipe  of  the  commissioners  should  be  laid,  or  of 
any  person  who,  under  the  provisions  of  any  act  incorporated  with  the  Bilston 
Improvement  Act,  should  be  entitled  to  demand  flie  supply  of  water  f<Hr 
domestic  purposes,  to  furnish  such  owner  or  occupier  or  other  person  a 
sufficient  supply  of  water  for  tiieir  domestic  uses  at  certain  rates. 

Under  section  76  the  commissioners  have  power  to  levy  a  water  works  rate 
for  the  purpose  of  purchasing,  making,  and  maintaining  water  works,  but  no 
such  rate  has  in  fact  ever  been  made  or  levied.  In  the  year  1853,  the 
commissioners  purchased  from  the  Dudley  Water  Works  Company  all  the  plant 
and  mains  of  the  company  within  the  township  of  Bilston,  and  since  that 
time  have  supplied  water  to  all  persons  desirous  of  accepting  it  at  a  regular 
scale  of  prices,  and  the  following  is  a  copy  of  the  one  at  present  in  force. 

The  Bilston  Improvement  Act,  1850. 

Water  rents. 

Notice  is  hereby  given. 
That  the  Bilston  township  commissioners  and  local  board  of  health,  have 
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found  it  necessary  to  revise  the  scale  of  charges,  and  that  the  following  will 
be  the  quarterly  payments  for  water  consumerB  after  the  25th  December. 

1863:— 

Charges  for  domestic  consumption. 
Owner's  composition,  payable  whether  occupied  or  not. 
Tenements  rated  under  61.,  to  pay  quarterly  28. ;  under  7^.,  to  pay  28.  Qd. ; 
under  8L,  to  pay  28.  9d. ;  under  Ql.,  to  pay  Ss. ;  and  imder  101.,  to  pay  3«.  4d. 

Occupiers'  chai^ee. 
Fremises  rated  at  IIZ.,  to  pay  quarterly  3».  XOd.  (and  bo  on  in  gradatioiu 
up  to  501.  to  pay  quarterly  13».  9d.) 

Charges  for  trade  purposes  by  special  arrangement. 

By  order  of  the  board, 

B.  H.  Harper, 

Cleric. 

Commissioners'  offices, 

Bilston,  18th  November,  1863. 

The  water  is  supplied  by  pipes  from  the  mains  to  the  bouses,  and  when 
the  water  rent  is  in  arrear  or  unpaid  after  notice  the  supply  is  cut  off  and 
withdrawn.  About  one-half  of  the  inhabited  houses  are  supplied  with  water 
from  these  water  works,  and  pay  rent  for  the  same  to  commissioners,  and  as 
to  these  it  is  a  matter  of  arrangement  between  the  landlord  and  tenant,  to 
which  of  the  two  the  water  is  supplied,  and  which  of  the  two  pays  the  water 
rent.  The  inhabitants  of  those  houses  to  whom  there  is  no  supply  from  the 
waterworks  procure  their  water  from  their  own  wells  or  other  sources.  In 
the  present  instance  the  water  is  supplied  from  the  waterworks;  the  landlord 
pays  the  water  rent,  and  the  occupier  has  nothing  to  do  with  it. 

The  appellant  contends  that  ^is  payment  for  water  ia  a  deduction  to 
which  he  is  entitled  under  the  Parochial  Assessment  Act,  as  being  an  expense 
necessary  to  maintain  the  premises  in  a  state  to  command  such  rent. 

The  respondents  contend  that  inasmuch  as  it  is  optional  with  the  owner 
and  occupier  of  the  house  whether  they  will  take  their  supply  of  water  from 
the  commissionera,  or  obtain  it  from  other  sources,  it  is  not  a  necessary 
expense  or  outgoing  which  they  oi^ht  to  allow  as  a  deduction  from  the 
rateable  value. 

If  the  court  shall  be  of  opinion  that  the  deduction  ought  to  be  allowed, 
the  rate  is  to  stand  as  reduced,  viz.,  at  41.  9«.  Id.  If  on  the  contrary,  an 
addition  of  lis.  4d.  is  to  be  made  to  the  sum  to  which  the  rateable  value  was 
reduced  by  the  court  of  quarter  sessions. 

Macmahon,  (with  him  Keane,  Q.G.,)  for  the  appellant,  contended  that 
the  water  rate  ought  to  be  deducted,  because  it  was  an  expense  necessary  to 
maintain  the  premises  in  a  state  to  command  the  rent.  Therefore,  it  came 
within  the  express  words  of  the  Parochial  Assessment  Act,  6  &  7  Will.  4,  c.  96, 
s.  1.  The  quarter  sessions  have  found  as  a  fact  that  the  appellant  is  entitled 
to  a  water  rent  of  lis.  4d.,  that  is,  because  it  is  a  necessary  expense. 

Mellor,  J, — Suppose  the  tenant  do  not  pay  the  water  rent,  and  the  water 
is  cut  off,  would  he  be  still  entitled?  If,  instead  of  a  water  pipe,  he  erected  a 
pump,  in  order  to  get  water,  would  he  be  entitled  to  deduct  the  expense  of 
the  pump?    He  buys  the  water  for  his  own  use  as  he  buys  other  things. 

Lush,  J. — Does  it  differ  from  gas?  Suppose  the  landlord  paid  a  sum 
for  gas,  would  that  be  a  deduction  ? 

Macmahon. — It  has  been  held  l^t  the  sewer  rate  may  be  deducted,  which 
is  a  similar  case.  R.  v.  Dare  (34  L.  J.  M.C.  17).  There  is  no  reason  why 
a  pump  might  not  be  deducted. 

CocKBURN,  C.J. — If  the  pump  be  part  of  the  premises,  then  the  rent 
might  be  increased  in  respect  of  it,  but  it  is  not  a  deduction  in  the  proper 
sense. 

Macmahon. — The  rent  would  be  all  the  lower  if  there  were  not  tiiis 
payment. 
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A.  8.  Hill,  for  the  respondents,  was  not  heard. 

CoCKBURH,  C.J. — I  think  it  quite  dear  that  this  deduction  ought  not  to 
be  made.  It  is  neither  a  tenant's  tax,  nor  of  the  nature  of  an  expense  necessary 

to  maintain  the  premises  in  a  state  to  command  such  rent.    It  has  nothing  to 
do  with  the  repair  of  the  premises.    It  is  merely  a  payment  for  the  purchase 
of  water,  just  as  gas  or  food  or  any  other  commodity  may  be  purchased.  The 
order  of  quarter  sessions  was  therefore  wrong,  and  must  be  altered. 
Mellor,  and  Sheb,  JJ.,  concurred. 

Lush,  J.— I  also  think  the  expense  of  the  water  supply  ought  not  to  be 
deducted.  The  supply  of  water  has  no  more  to  do  with  the  necessary  expense 
of  keeping  the  premises  in  repair  than  the  supply  of  gas  or  bread  to  the 
inmates,  or  any  other  such  matter  would  be. 


Towns  Police  Act—Hackney  carriage — License  for  omntbuB — Local  Act — 
Incorporating  general  act — 10  d  11  Vict.  c.  89,  «.  38. 

Hackney  Carriage. — A  local  improvement  act  enacted  that  the  proviaiona 
of  the  Tovma  Police  Act  aa  to  hackney  carriages  should  be  extended  to  all  stage 
coaches,  omnibuses,  and  carriages  of  enery  description  plying  for  hire,  or 
conveying  persona  for  hire  within  the  borough.  The  d8th  section  of  the  Towns 
PoUee  Act  containa  a  proviso  exempting  atage  coachea  from  the  neceasity  of  a 
license  from  the  local  board : — Held,  that  the  provtao  of  the  S8th  aeciion  was 
incorporated  into  and  overrode  the  load  act,  and  that  omnibuaea  required  no 
license  from  the  local  board. 

Case  stated  under  20  &  21  Vict.  c.  43. 

On  the  7th  April  instant,  an  information  against  the  appellant  in  this  case, 
for  that  he  on  the  25th  March  last,  at  the  borough  of  Cardiff,  being  the 
proprietor  of  an  omnibus  conveying  persons  for  hire  within  the  said  borough, 
did  unlawfully  permit  the  same  to  ply  for  hire  without  having  obtained  a 
license  for  that  purpose,  was  duly  heard  and  determined  by  us  the  undersigned, 
two  of  Her  Majesty's  justices  of  the  peace  for  the  borough  of  Cardiff,  and  we 
convicted  the  said  appellant,  and  imposed  a  penalty. 

The  said  appellant  being  dissatisfied  with  our  determination,  as  being 
erroneous  in  point  of  law,  duly  applied  to  us  to  state  a  case  for  the  opinion 
of  the  Court  of  Queen's  Bench,  pursuant  to  the  statute  20  &  21  Vict.  c.  43. 
We  therefore  state  the  following  case. 

The  said  borough  comprises  the  parishes  of  St.  John  and  St.  Mary,  and  is 
the  district  of  the  Cardiff  local  board  of  health. 

Under  the  provisions  of  the  Towns  Police  Clauses  Act,  1847,  with  respect 
to  hackney  carriages,  the  said  local  board  have  power  to  license  such  number 
of  hackney  coaches  or  carriages  of  any  kind  or  description  adapted  to  the 
carriage  of  persons,  as  they  think  fit. 

1^6  S6th  section  of  that  act  defines  what  are  to  be  considered  hackney 
coaches,  and  contains  this  proviso:  "  Provided  always,  that  no  stage  coach 
used  for  the  purpose  of  standing  or  plying  for  passengers  to  be  carried  for  hire 
at  separate  fares,  and  duly  licensed  for  that  purpose,  and  having  the  proper 
numbered  plates  required  by  law  to  be  placed  on  such  stage  coaches,  shall  be 
deemed  to  be  a  hackney  carriage  within  the  meaning  of  thu  act." 


Judgment  for  respondents. 


IN  THE  queen's  BENCH. 

Nov.  15,  1866. 
COUSINS,  appellant;  STOCKBBIDGE,  respondent. 
80  J.  P.  166. 
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By  section  3  of  the  Cardiff  Borough  Act,  1862,  iih&  proTisicme  of  the  Towns 
Police  Clauses  Act,  1847,  with  respect  to  hackney  carriages,  are  extended 
to  all  stages  coaches,  onmibuses,  and  carriages  of  every  description  adapted  to 
the  carriage  of  persons,  and  which  shall  ply  for  hire  or  convey  persons  for 
hire  within  the  said  borough. 

By  the  45th  section  of  the  Towns  Police  Clauses  Act,  1847,  the  proprietor 
of  a  carriage  permitting  the  same  to  be  used  as  a  hackney  carriage  plying  for 
hire  within  the  prescribed  distance,  without  having  obtained  a  license  for 
such  carriage,  is  rendered  liable  to  a  penalty  not  exceeding  408. 

It  appeared  that  iAie  omnibus  in  question,  in  this  case,  was  drawn  by  two 
horses,  and  used  in  plying  for  hire  within  the  limits  of  the  town  of  Cardiff  and 
the  district  of  the  said  board  of  health,  viz.,  from  the  Angel  Hotel,  situate  in 
Angle  Street,  in  t^e  parish  of  St.  John's,  to  the  Bute  Docks,  in  the  parish  of 
St.  Mary,  in  the  said  town  of  Cardiff,  and  back,  a  distance  of  one-and-a-half 
miles,  or  thereabouts,  and  travelling  at  a  rate  of  more  than  five  miles  an  hour, 
and  carried  passengers  at  separate  fares.  That  the  appellant  had  obtained  for 
it  an  inland  revenue  license,  (a  copy  of  which  accompanies  this  case,)  as  a 
stage  carriage  under  the  2  &  3  Will.  4.  c.  120,  and  that  it  bore  the  proper 
numbered  plates  required  by  law  to  be  placed  on  such  stage  coaches.  It  was 
contended  on  the  appellant's  behalf  that  he  was  not  liable  to  the  penalty, 
inasmuch  as  the  above  recited  proviso  of  the  88th  section  of  the  Towns  Police 
Clauses  Act,  1847,  applied  to  his  case,  and  that  the  owctment  of  the  Cardiff 
Borough  Act,  1862,  above  referred  to,  was  to  be  read  as  subject  to  that  proviso. 

We  were  of  opinion  in  the  first  place  that  this  omnibus  was  not  a  stage 
carriage  within  the  meaning  of  the  proviso,  which  we  considered  was  intended 
only  to  apply  to  such  carriages  as  are  required  by  the  said  act  of  2  tb  3  Will.  4. 
c.  120,  to  be  licensed,  and  are  defined  by  the  5th  section  of  that  act  to  be 
carriages  used  or  employed  for  the  purpose  of  conveying  passengers  for  hire, 
to  or  from  any  place  in  Qreat  Britain,  and  which  shall  travd  at  the  rate  of 
more  than  four  miles  an  hour. 

This  definition  seemed  to  us  to  point  to  a  more  extended  employment  than 
that  of  the  appellant's  carriage,  viz. ,  between  different  towns,  and  not  between 
the  limits  of  one  place  or  town  only. 

But  in  the  next  place,  assuming  this  omnibus  to  be  such  a  stage  carriage, 
it  seemed  to  us  that  the  3rd  section  of  the  Cardiff  Borough  Act,  1862,  which 
expressly  mentions  stage  coaches,  was  intended  to  override  the  proviso,  and 
that  included  the  appellant's  omnibus. 

We  were  strengthened  in  tiiis  view  by  the  case  of  Buckle  v.  WrighUon 
(8  Cox's  Magistrates'  Cases,  Q.B.  153),  in  which  the  Court  of  Queen's  Bench 
expressed  an  opinion  that  the  provisions  of  the  Towns  Police  Clauses  Act  were 
not  superseded  by  the  enactment  with  reference  to  the  inland  revenue,  the 
former  being  evidently  intended  for  police  purposes,  which  were  not  the  objects 
of  the  Bevenue  Acts. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  appellant's 
omnibus  on  the  facts  above  stated  is  to  be  considered  a  stage  carriage  within 
the  meaning  of  the  proviso  of  the  Towns  Police  Clauses  Act,  1847 ;  and  if  so, 
whether  the  said  appellant  having  an  inland  revenue  license  for  his  omnibus 
as  a  stage  carriage,  was  liable  under  the  said  Towns  Police  Clauses  Act,  1847. 
and  the  Cardiff  Borough  Act,  1862,  to  a  penalty  for  permitting  his  said 
omnibus  to  be  used  as  aforesaid  without  having  obtained  a  license  from  the 
Cardiff  Local  Board  of  Health. 

Given  under  our  hands  at  Cardiff  this  24th  April,  1865. 

B.  O.  Jones. 
Wh.  Alsxandeb. 

Bowen,  for  the  respondent,  contended  that  the  conviction  was  right.  This 

omnibus  was  not  a  stage  coach  within  the  meaning  of  the  Towns  Police  Act. 
But  if  it  was,  then  the  Cardiff  Borough  Act  expressly  overrode  that  enactment, 
and  extended  the  necessity  of  licenses  to  omnibuses. 
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Qiffard,  for  the  appellant,  contended  that  the  proviso  of  the  Towns  Police 
Act,  section  88^  was  imported  into  the  local  act  as  weU  as  the  other  part,  and 
stage  ooaches  were  expressly  excepted  from  the  license.  This  was  apparent 
from  the  word  in  the  3rd  section  of  the  local  act,  which  said  the  "  provisions  " 
and  not  the  "  provision,"  as  if  pointing  to  the  whole  series  of  sections.  There 
is  nothing  to  show  the  intention  of  the  legislature  to  split  the  38th  section  into 
two  parts,  and  incorporate  the  former  part  without  the  proviso  at  the  end. 

CoGKBURN,  C.J. — I  am  of  opinion  that  this  conviction  is  bad,  for  that  an 
omnibus  is  not  within  the  act  of  parliament.  I  agree  that  the  Cardiff  Borough 
Act  is  not  merely  an  incorporating  act,  for  there  are  many  substantive 
enactments  in  it;  but  it  is  nothing  but  an  incorporating  act,  so  far  as  relates 
to  hackney  carriages.  The  general  act  may  be  incorporated  in  that  respect, 
and  thereby  the  provisions  of  that  act,  from  the  38th  and  subsequent  sections, 
would  be  transferred  to  the  local  act.  The  substance  of  what  has  been  done 
by  the  local  act  is  to  incorporate  all  those  provisions  applicable  to  hackney 
carriages,  whether  these  are  in  the  form  of  stage  coaches  or  omnibuses;  but 
those  provi^ons  are  accompanied  with  the  express  exception  that  stage  coaches^ 
and  therefore  omnibuses,  are  not  within  the  meaning  of  hackney  carriages. 
The  conviction  therefore  is  bad. 

Mellor,  J. — I  also  think  the  proviso  of  the  38tb  section  goes  with  the  rest 
of  the  section  into  the  incorporating  act,  and,  therefore,  the  local  authorities 
•  have  no  power  to  license  stage  coaches  used  for  hire  at  separate  fares.  If  it 
had  been  so  intended,  there  would,  no  doubt,  have  been  an  express  provision. 

Shee,  and  Lush,  JJ.,  concurred. 


Public  Health  Act — Local  hoard — Neglect  of  chairman  to  deliver  voting 
papers — Prosecution  by  one  not  grieved — 11  d  12  Vict.  c.  03,  a.  133. 

Local  Govbrnbjent.  A. — A  chairman  of  a  local  board  of  health  was  charged 
under  11  d  12  Vict.  c.  63,  a.  28,  with  neglecting  to  deliver  the  voting  papers 
to  the  local  hoard,  and  L.  was  the  prosecutor,  who,  though  a  member  of  the 
board,  had  not  been  a  candidate  at  the  election;  and  the  persons  returned  at 
such  election  were  properly  elected.  L.  had  not  obtained  the  consent  of  the 
Atiomey-Oeneral  or  local  board  to  prosecute: — Held,  that  as  L.  was  not  a 
party  grieved,  the  justices  had  no  jurisdiction. 

This  was  a  rule  calling  on  the  prosecutor  to  shew  cause  why  a  certain 
conviction  under  the  hands  and  seals  of  the  Reverend  Charles  Sheffield,  clerk, 
and  Sir  Robert  Sheffield,  baronet,  two  of  Her  Majesty's  justices  of  the  peace 
in  and  for  the  parts  of  Lindsay,  in  the  county  of  Lincoln,  whereby  N.  Blanshard 
was  convicted,  for  that  be  did  on  the  April,  1865,  at  the  parish  of 
Winterton,  in  the  said  parts,  at  the  next  meeting  after  the  last  election  of 
naembers  of  the  local  board  fat  the  district  of  Winterton,  being  the  chairman 
of  the  said  local  board,  unlawfully  neglect  to  deliver  the  nomination  and  voting 
papers  which  he  had  received,  to  the  said  local  board  at  such  meeting,  contrary 
to  the  Public  Health  Act,  1848,  and  adjudging  him  for  his  said  offence  to 
forfeit  the  sum  of  11.  la.  6d.  and  costs,  should  not  be  quashed  for  the 
insufficiency  thereof. 


Judgment  for  appellant. 


IN  THE  queen's  BENCH. 

April  26,  1866. 
BEG.  V.  BLANSHABD. 
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The  following  were  stated  to  be  the  points  intended  to  be  argued  on  behalf 
of  the  defendant  on  the  hearing  o!  this  case,  viz : 

That  the  justices  had  no  jurisdiction,  the  informant  not  being  a  part; 
grieved  within  the  meaning  of  the  11  &  12  Vict.  c.  68,  s.  133. 

That  the  conviction  and  the  information  on  which  it  was  founded,  included 
more  offences  than  one,  oontrary  to  the  11  and  12  Vict.  c.  43,  s.  10. 

That  the  oftence  alleged  in  the  conviction,  is  not  an  offence  against  the 
Public  Health  Act,  1848. 

That  the  offence  alleged  is  not  an  offence  punishable  on  summary  oon- 
viction. 

The  affidavit  of  Nicholas  Blansbard  set  forth  as  fc^ows : — 
On  the  day  of,  and  immediately  after  the  electicm  mentitxied  in  the  oc»i- 
viction,  and  before  the  holding  of  the  meeting  of  the  local  board  of  health  for 
Winterton  aforesaid,  held  next  after  the  said  election,  I  handed  the  draft 
certificate  of  election,  and  all  the  nomination  and  voting  papers  I  had  received, 
to  Alfred  Spencer,  clerk  to  Henry  Liversidge,  the  clerk  to  the  said  local  board, 
and  directed  the  said  Alfred  Spencer  to  take  them  to  the  office  of  the  clerk 
to  the  said  local  board,  to  be  dealt  with  in  the  usual  manner.  I  also  gave 
direction  to  the  said  A.  Spencer  to  prepare  the  formal  certificate  of  election, 
which  he  did,  and  on  the  same  day  I  signed  the  said  certificate,  and  handed 
it  over  to  the  said  Alfred  Spencer,  and  from  the  time  of  my  so  handing  the 
nomination  and  voting  papers,  and  certificate  of  election  over  as  afn-esaid, 
the  said  certificate  and  nomination,  and  voting  papers,  have  never  been  in  my 
possession,  but  in  the  possessicm  of  the  said  clerk  to  the  local  board. 
The  other  affidavits  set  forth  as  follows :  — 

On  the  day  of,  and  immediately  after  the  said  election,  and  before  the 
said  next  meeting  of  the  local  board  of  health  for  Winterton  aforesaid,  I 
received  the  said  certificate,  nomination  and  voting  papers  from  the  deponent, 
Nicholas  Blanshard,  and  took  them  to  the  office  of  the  deponent,  Henry  Liver- 
sidge, the  clerk  of  t^e  said  local  board,  where  they  remained  until  the  meetfng 
of  the  said  local  board  held  next  after  the  said  electicm. 

On  the  day  after  the  day  of  election,  I  duly  affixed  the  said  certificate  of 
election  in  all  the  usual  places  in  the  parish. 

The  said  certificate  was  produced  at  the  first  meeting  of  the  board.  That 
the  nomination  and  voting  papers  were  placed  in  a  bag  together  with  other 
papers  belonging  to  the  said  local  board,  and  were  taken  by  the  said  Alfred 
Spencer  to  the  first  meeting  of  the  said  board  held  next  after  the  said  electi<Hi, 
and  were  placed  upon  the  table  at  the  said  meeting  in  the  said  bag,  but  neither 
Lucas  Marshall  Bennett  nor  any  other  member  of  the  board  asked  to  see  such 
nomination  or  voting  papers,  or  mentioned  them ;  consequently  they  were  not 
taken  out  6f  the  bag. 

Both  before  and  after  the  said  meeting  the  said  certificate  and  nomination 
and  voting  papers  were  open  to  public  inspection  at  the  office  of  the  clerk  of 
the  board,  and  remained  so  open  for  a  space  of  six  montha  after  the  said 
election,  and  the  voting  papers  were  inspected  there  in  the  month  of  June 
last  on  two  or  three  occasions  by  the  said  Lucas  M.  Bennett,  a  suigecxi. 

The  said  Lucas  M.  Bennett  induced  Thomas  Stubhings.,  a  woi^ng 
carpenter,  to  accompany  him  to  inspect  the  voting  papers,  and  the  said 
Thomas  Stubbings,  without  a  coat  on,  and  with  his  shirt  sleeves  turned  up, 
did  go  to  the  office  of  the  said  clerk  of  the  board,  and  inspected  the  voting 
papers. 

We  were  severally  present  at  the  meeting  of  the  said  local  board  held 
next  after  the  said  election  from  the  beginning  to  the  end  thereof,  and  no  one 
any  time  during  the  said  meeting  asked  to  see  the  said  nomination  or  voting 
papers,  or  any  of  them,  and  that  the  said  certificate  of  election  was  produced. 

At  the  hearing  of  the  complaint  mentioned  in  the  said  summons,  the  said 
Lucas  Marshall  Bennett  appeared  as  the  complainant,  and  in  answer  to  the 
questions  of  the  said  Henry  Liversidge,  who  acted  as  attorney  for  the  said 
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Nicholas  Blanshard  at  the  Baid  hearing,  admitted,  as  the  fact  was,  that  the 
persons  who  were  returned  hy  the  said  Nicholas  Blanshard  as  having  been 
elected  members  of  the  said  local  board  at  the  said  election  were  duly  and 
properly  elected,  and  were  the  proper  persons  to  be  so  returned. 

The  said  Lucas  M.  Bennett  was  not  a  candidate  at  the  said  election. 

At  the  said  hearing  the  said  Henry  Liversidge,  as  the  attorney  for  the 
said  Nicholas  Blanshard,  objected  to  the  jurisdiction  of  the  justices,  on  the 
ground  that  the  complainant,  the  said  Lucas  M.  Bennett,  was  not  a  party 
grieved  within  the  meaning  of  the  Public  Health  Act,  1848,  and  had  not 
obtained  the  consent  of  Her  Majesty's  Attorney-General  to  the  making  or 
prosecution  of  the  said  complaint,  but  the  said  justices  overruled  the  objection, 
and  no  evidence  whatever  was  given  that  the  said  Lucas  M.  Bennett  was  in 
any  way  aggrieved  by  the  said  alleged  neglect  of  the  said  Nicholas  Blanshard 
to  deliver  the  said  nomination  and  voting  papers,  nor  was  any  evidence  what- 
ever given  that  the  said  Lucas  M.  Bennett  was  authorized  by  or  had  obtained 
the  consent  of  the  said  local  board  of  Winterton,  being  the  local  board  of 
health  in  whose  district  the  alleged  offence  was  committed,  or  the  consent  in 
writing  of  Her  Majesty's  Attorney-General,  to  make  or  prosecute  the  said 
complaint,  or  to  take  proceedings  for  the  recovery  of  the  penalty  incurred  by 
the  said  Nicholas  Blanchard  by  reason  of  the  said  alleged  neglect,  the  same 
not  being  a  penalty  directed  to  be  paid  to  the  churchwardens  and  overseers  of 
the  poor  or  either  of  them ;  and  we  are  severally  informed  and  believe  that  the 
said  Lucas  M.  Bennett  was  not  a  party  grieveji  by  the  said  alleged  neglect 
within  the  meaning  of  the  Public  Health  Act,  1848,  and  that  he  was  not 
auth<ffized  by  and  had  not  obtained  the  consent  of  the  said  local  board,  or  the 
ccmseDt  either  by  writing  or  otherwise  of  Her  Majesty's  Attorney -General  to 
make  or  prosecute  ttie  said  complaint  or  to  take  proceedings  for  the  recovery 
of  the  said  penalty. 

The  Public  Health  Act,  11  &  12  Vict.  c.  63,  s.  27,  enacts  that  the  chairman 
of  the  local  board  ^all  cause  to  be  made  a  list  containing  the  names  of  the 
candidates,  together  with  (in  case  of  a  contest)  the  number  of  votes  given  for 
each,  and  the  names  of  the  persons  elected,  and  shall  sign  and  certify  the 
same,  and  shall  deliver  such  list,  together  with  the  nomination  and  voting 
paper  which  he  shall  have  received  to  the  local  board  of  health  at  Hxeir  first 
or  next  meeting  (as  the  case  may  be),  who  shall  cause  the  same  to  be  depc^ited 
in  their  office,  and  the  same  shall,  during  office  hours  thereat,  be  kept  open  to 
public  inspection,  together  with  all  other  documents  relating  to  the  election, 
tor  six  months  after  the  election  shall  have  taken  place,  without  fee  or  reward. 

The  28th  section  enacts  that  if  the  said  chairman  or  other  person  charged 
with  taking,  collecting,  or  returning  the  votes  at  any  such  election  as  aforesaid 
shall  neglect  or  refuse  to  comply  with  any  of  the  provisions  of  this  act  in  that 
behalf,  he  shall  be  liable  for  every  such  offence  to  a  penalty  not  exceeding 
501. 

By  section  138  no  proceeding  for  the  recovery  of  a  penalty  incurred  under 
the  provisions  of  this  act  shall  be  had  or  taken  by  any  person  other  than  by 
a  party  grieved,  or  the  local  board,  or  the  churchwardens  and  overseers, 
without  the  consent  of  the  Attorney -General. 

No  counsel  appeared  to  show  cause. 

Cave,  in  support  of  the  rule,  contended  that  the  conviction  was  wrong, 
(HI  the  ground  that  there  had  been  no  proper  prosecutes.  M.  Bennett,  who 
prosecuted,  was  not  grieved  any  more  than  any  other  of  Her  Majesty's 
subjects,  and  he  had  not  got  the  authority  mentioned  in  the  133rd  section.  In 
Boyce  v.  Higgins  (14  C.  B.  1),  it  was  held  that  a  ratepayer  in  the  district 
was  not  grieved  where  a  member  of  a  local  board  had  voted  in  a  matter  wherein 
he  had  an  interest. 

Per  Curiam  {Blackbum,  J.,  and  8h»e,  J.) — We  think  you  have  said 
enough. 

Rule  abaoluie. 

B.  B.  A.  [1866]— VOL.  2  184 
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IN  THE  queen's  BENCH. 

Jan.  80,  1866. 
REG.  V.  RAND. 
REG.  0.  JUSTICES  OF  BEADFOBD. 
30  J.P.  293. 

Justice  of  the  peace — Iniereat — Bias — Mortgagee  of  rates — Certificate  of 
reservoir  being  oompleted. 

Magisterial  Law. — By  a  local  statute  justices  had  power  to  certify  ike 
completion  of  a  reservoir,  and  its  capacity  to  hold  a  certain  quaniHy  of  water, 
whereupon  the  corporation  of  B.  were  to  get  certain  pecuniary  advantage!. 
Two  justices  so  certifying  were  trustees  of  a  provident  society,  which  had  lent 
money  to  the  corporation,  and  which  was  charged  on  the  corporation  funds; 
thus  the  security  would  be  improved  by  the  granting  of  the  certificate,  other- 
wise the  justices  had  no  pecuniary  interest: — Held,  the  justices  were  not 
disqualified  by  this  circumstance,  for  a  mere  possibility  of  bias  in  the  judges 
does  not,  like  a  pecuniary  interest,  avoid  a  decision  of  justices. 

This  was  a  ceriiorari  to  remove  a  certificate  of  justices,  dated  18th  April, 
1865,  whereby  it  was  stated  that  the  Doe  Park  Beservoir  at  Bradford  was 
completed,  into  this  Court  to  be  quashed. 

The  facts  appeared  from  the  following  affidavit :  I  am  owner  ol  the 
Heweuden  mill,  on  the  banks  of  the  Hewenden  or  Harden  Beck,  and  am  as 
such  greatly  interested  in  the  Hewenden  and  Doe  Park  Compensation 
iieservoirs,  and  in  the  same  being  made  complete,  and  of  the  capacity 
respectively  required  by  the  acts  authorizing  their  construction.  I  am  also 
■deeply  interested  in  the  safety  of  the  said  reservoirs,  and  have  consequently 
watched  with  anxiety  the  progress  made  in  the  necessary  works  by  the  said 
•corporation.  It  has  been  notorious  that  the  said  reservoir  at  Doe  Park  was 
m  a  dangerous  state,  and  that  in  March,  1864,  Her  Majesty's  Secretary  of 
State  for  the  Home  Department  instructed  Kobert  Bawlinson,  Esq.,  G.E.,  to 
*view  the  same,  which  he  did  soon  afterwards,  and  made  his  report  therefin, 
dated  7th  May,  1864,  which  report  was  subsequently  presented  to  parliament 
and  printed.  I  beg  to  refer  to  the  said  report,  and  pray  that  the  same,  so  far 
as  it  relates  to  the  state  of  the  reservoir  at  Doe  Park,  may  be  considered  as  set 
forth  in  this  my  affidavit.  That  since  Mr.  Rawlinson  made  his  said  report, 
the  said  corporation  have  made  several  attempts  to  complete  the  said  reservoir 
at  Doe  Park,  and  have  trenched,  cut,  and  disturbed  the  embankment 
frequently,  and  I  say  it  is  still  incomplete  and  unsafe  in  consequence  of  the 
leaky  state  of  the  works. 

A  notice,  dated  the  30th  January  last,  signed  Joseph  Bayuer,  town  clerk 
of  the  said  borough  of  Bradford,  of  which  the  following  is  a  oc^y,  was  served 
upon  me,  by  and  on  behalf  of  the  said  corporaticm. 

To  Messrs.  Abram  England,  Jno.  Anderson,  and  all  others  whom  it  may 
concern,  being  owners,  lessees,  or  occupiers  of  mills  on  the  Hewenden  or 
Harden  Beck. 

Take  notice  that  applications  will  be  made  by  or  on  behalf  of  the  mayc«-, 
aldermen,  and  burgesses  of  the  borough  of  Bradford,  in  the  West  Biding  of 
the  county  of  York,  to  two  of  Her  Majesty's  justices  of  the  peace  in  and  for 
the  said  West  Biding,  at  the  court  house  in  Bradf<»d  aforesaid,  on  Thursday, 
the  16th  February  next,  at  eleven  o'clock  in  the  forenoon,  for  a  certificate  by 
two  such  justices,  pursuant  to  the  power  or  authority  contained  in  the  Slst 
section  of  the  Bradford  Waterworks  Act,  1854,  that  a  certain  reservoir  by  the 
said  act  authorized  to  be  constructed  near  Doe  Park  at  the  confluence  of  the 
Denholme  and  Carperley  Becks,  in  the  township  of  Thornton,  and  parish  of 
Bradford,  has  been  completed  and  filled  with  water,  and  that  such  reservcHT  is 
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capable  of  containing  110.000,000  gallons  of  water  at  least.  And  take  further 
XK>tice  that  notice  of  such  intended  application  is  hereby  given  to  you  to  the 
intent  that  you  may,  if  you  think  fit,  be  heard  thereupon  before  the  said 
justices.  Dated  this  30th  January,  1865.  Signed  Joseph  Bayner,  town  clerk 
of  the  said  borough  of  Bradford. 

Being  fully  convinced  that  the  said  reservoir  near  the  Doe  Park  was  not 
at  that  time  complete,  nor  capable  of  containing  110,000,000  gallons  of  water, 
I  and  Joseph  Whitley,  of  Harden  Beck,  in  the  township  of  Wilsden,  in  the 
said  parish  of  Bradford,  com  miller,  with  other  mill  owners  and  mill  occupiers 
on  the  banks  of  the  said  Hewenden  or  Harden  Beck,  instructed  Hessrs. 
Weatherhead  and  Burr,  of  Bingley  aforesaid,  as  our  solicitors,  to  oppose  the 
granting  of  the  said  application  at  the  time  and  place  mentioned  in  the  said 
notice,  and  they  accordingly  did  so,  and  after  receiving  evidence  on  the  part 
of  the  said  corporation,  and  in  support  of  the  said  application,  and  also  on  the 
part  of  the  said  mill  owners  and  mill  occupiers  against  the  same  application  on 
that  day,  and  also  on  the  18th  of  the  same  month,  to  which  last-mentioned 
day  the  said  application  was  adjourned  from  the  said  16th  February  last,  the 
justices  assembled  on  the  said  18th  February  last  to  hear  the  said  application, 
and  further  adjourned  the  hearing  thereof  until  the  18th  April  last,  with  the 
view,  as  stated,  of  testing  the  stability  of  the  said  embankment,  on  which  said 
last-mentioned  day  the  case  having  been  further  heard  and  further  evidence 
adduced  on  both  sides,  William  Rand,  William  Peel,  George  Anderton,  Henry 
William  Ripley,  and  John  Hollings,,  being  a  majority  of  Her  Majesty's  justices 
of  the  peace  assembled  on  the  occauon  of  the  said  adjourned  hearing,  granted 
a  certificate  under  their  hands. 

The  following  justices  acted  on  the  occasion  of  the  hearing  of  the 
application  on  the  said  16th  February  last,  viz. :  Joshua  Pollard,  Jno.  Band, 
Timothy  Horsfall,  George  Anderton,  William  Pollard,  John  Hollings,  William 
Peel,  William  Rand,  George  Wood,  and  Henry  William  Ripley,  Esq.,  and  the 
same  gentlemen,  with  the  exception  of  William  Pollard,  John  Rand,  and 
George  Wood,  Esqrs.,  attended  and  acted  as  justices  <m  the  occasion  of  the 
resumed  application  on  the  18th  of  April  last. 

I  am  informed  and  believe  that  four  of  the  said  justices,  viz. :  W.  Rand, 
John  Hollings,  Henry  W.  Bipley,  and  W.  Peel,  Esqrs.,  were  all  formerly 
aldermen  of  the  said  borough.  The  same  justices  and  John  Band,  Esq.,  were 
incompetent  also  to  act  as  justices  on  the  hearing  of  tiie  said  application  on 
the  following  grounds;  that  is  to  say,  that  the  said  Henry  W.  Ripley  was  at 
the  time  a  mortgagee  of  the  rates  of  the  said  borough  conjointly  with  Titus 
Salt,  Esq.,  also  a  magistrate  for  the  said  West  Riding  of  the  county  of  York, 
but  who  did  not  attend  on  the  hearing  of  the  said  application.  The  said 
John  Rand  was  also  at  the  said  time 'a  mortgagee  of  the  rates  of  the  said 
borough  conjointly  with  Charles  Hardy,  William  Murgatroyed,  and  Alfred 
Harris,  Esqrs.,  and  they  and  all  the  justices  who  made  and  signed  the  said 
certificate  were,  I  am  informed  and  believe,  ratepayers  of  the  said  borough  of 
Bradford.  The  said  William  Rand  was,  I  believe,  one  of  the  original  proprietors 
of  the  Bradford  Waterworks  Company,  the  shares  and  interest  in  which  were 
sold  to  the  said  corporation  at  a  large  profit.  The  said  William  Rand  is,  as 
I  am  informed  and  believe,  a  large  owner  of  property  in  the  said  borough  of 
Bradford,  is  a  large  ratepayer  and  burgess  thereof,  and  on  the  occasion  of  the 
hearing  of  the  said  application  he  exhibited  a  strong  bias  in  favour  of  the  said 
corporation.  The  said  Henry  Wilham  Bipley  was,  as  I  am  informed  and 
believe,  also  an  original  proprietor  in  the  said  waterworks,  and  is  a  lai^e 
owner  of  property  in  the  said  borough  of  Bradford,  and  a  large  ratepayer  and 
burgess  thereof.  The  said  William  Peel  is  also,  as  I  am  infonned  and  believe, 
a  lai^e  owner  of  property  in  the  said  borough  of  Bradford,  a  large  ratepayer 
and  a  burgess.  The  said  John  Hollings  is  also,  as  I  am  informed  and  believe, 
a  large  owner  of  property  in  the  said  borough,  a  large  ratepayer  and 
a  bui^s.   The   said    Geoi^e    Anderton    is,    as    I   am    informed  and 
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believe,  a  director  of  the  Lancashire  and  Y<»*kshire  Railway  Company,  in 
which  company  he  holds  a  large  number  of  shares.  The  said  company  has  a 
large  property  in  the  borough  of  Bradford  aforesaid,  and  pays  heavy  rates, 
and  also  are,  as  I  am  informed  and  believe,  supphed  with  large  quantities  of 
water  by  the  corporation,  a  reduction  in  the  price  of  which  is  a  great  object  to 
the  company.  A  large  pecuniary  saving,  at  least  51.  a  day,  is  saved  to  the 
corporation  by  the  granting  of  such  certificate,  and  such  justices  are  interested 
in  this,  and  as  it  is  necessarily  reduces  the  said  level  within  the  said  borough. 

No  objection  was  made  on  the  occasion  of  the  said  hearing,  <m  the  16th 
February  last,  to  any  of  the  said  justices  acting  in  the  matter  of  the  said 
application,  by  reason  that  I  and  my  solicitcn^  were  not  aware  at  that  time 
of  the  incompetency  of  any  of  the  said  justices  to  act  as  such  in  the  said 
matter,  in  which  they  were  respectively  interested  as  aforesaid,  but  on  the 
occasion  of  the  resumed  application  on  the  said  18th  April  last,  I  and  my  said 
solicitors  having  obtained  information  that  the  said  five  justices  hereinbefore 
lastly  named  were  interested  as  aforesaid  in  the  matter,  and  consequently 
disqualified  and  incompetent  to  act  as  such  justices  on  the  question  of  the 
said  certificate,  before  any  evidence  was  adduced  by  either  party,  the  said 
justices  were  informed  on  my  behalf  and  on  behalf  of  the  other  parties  opposing 
tiie  said  application,  that  we  did  object  to  the  acting  of  those  justices  so 
interested  as  aforesaid,  and  that  we  should  dispute  the  validity  of  any 
certificate  granted  by  them  or  in  the  application  for  which  they  had  taken 
part,  but  the  majority  of  the  said  justices  determined  to  proceed  with  the 
inquiry  notwithstanding  the  said  objecticn,  and  in  the  result  gave  and  made 
the  certificate  hereinbefore  mentioned. 

The  said  Bradford  Corporation  Waterworks  Act,  1854,  provides  (by 
section  46)  that  save  as  therein  otherwise  provided,  no  justice  of  the  peace 
shall  be  disqualified  or  disabled  to  act  as  such  justice  in  any  matter  referring 
to  that  act  or  any  act  or  acts  incorporated  therewith,  by  reason  of  being  a  rate- 
payer in  the  borough,  or  a  member  of  the  council,  or  of  any  committee  thereof; 
but  the  said  application  was  not  made  imder  the  said  act,  but  under  the 
provisions  of  the  said  Bradford  Waterworks  Act,  1854,  which  is  not  incwTxmted 
with  the  said  Bradford  Corporation  Waterworks  Act,  1854,  nor  does  the  said 
46th  section  of  the  Bradford  Corporation  Waterworks  Act  enable  justaces 
interested  otiierwise  than  as  ratepayers  in  t^e  borough,  members  ot  the 
council,  or  of  any  committee  thereof  to  act  in  matters  in  which  they  are 
interested. 

The  said  embankment,  after  the  said  16th  February  last,  still  continued 
to  leak,  and  in  fact  the  leakage  increased  considerably  between  that  day  and 
the  said  18th  day  of  April  last,  and  the  same  still  increases  to  a  great  and 
alarming  extent;  and  the  mill  owners  and  mill  occupiers  on  the  banks  of  the 
said  Hewenden  or  Harden  Beck,  as  well  as  persons  residing  in  the  neighbour- 
hood, and  Thomas  Hawksley,  of  George  Street,  Westminster,  C.E.,  who  had 
viewed  the  said  embankment  and  works  on  behalf  of  f^e  said  mill  owners  and 
mill  occupiers,  believe  that  the  said  reservoir  is  in  a  dangerous  state,  tiiat  it  is 
not  complete,  and  that  in  consequence  of  the  great  and  increasing  leakaf^, 
the  said  reservoir  is  not  capable  of  holding  the  requisite  quantity  of  water. 

The  mortgage  on  the  water  rates  referred  to  as  executed  in  favour  of  one 
of  the  justices,  was  executed  as  a  security  for  1,0001.  advanced  by  the  provident 
society  of  the  independent  churches  of  the  West  Biding  of  Yorkshire,  in  favour 
of  him,  as  one  of  the  trustees  of  the  society,  and  they  had  no  personal 
interest. 

Cleashy,  Q.C.,  who  vras  in  support  of  the  rule,  admitted  that  the 
section  of  the  statute  17  &  18  Vict.  c.  cxxix,  cured  all  objednonB  to  the  intoest 
of  justices  as  ratepayers  of  the  borough ;  but  the  other  objection  as  to  the 
justices  being  mortgagees  of  the  borough  fund  would  be  insisted  in. 

Mellisk,  Q.C.,  and  Kemplay,  shewed  cause,  and  contended  that  as  the 
justices  had  no  direct  pecuniary  interest,  but  were  bare  trustees,  the  interest 
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was  too  remote  to  affect  their  judicial  acts.  R.  v.  Dean  of  Rocheater  (17 
Q.B.  1;  Ex  parte  Pettiimangin  (4  B.  &  S.  921,  n). 

Cleasby,  Q.C.,  and  Maule,  in  support  of  the  rule,  contended  that  the 
amount  of  interest  was  not  the  test,  but  the  existence  of  any  probability  of 
bias:  R.  v.  HertfoTdakire  Justices  (6  Q.B.  763). 

Cur.  adv.  vult. 

Blackburn,  J. — In  this  case,  by  the  Bradford  Waterworks  Act,  1859,  the 
waterworks  company  were  empowered  to  take  the  water  of  certain  streams, 
but  it  was  enacted  that  they  sbould  not  take  those  flowing  into  the  Harden 
Beck,  without  the  assent  of  the  mill  owners  on  tJbat  beck,  until  it  had  been 
certified  by  justices  that  a  reservoir,  called  Doe  Park  reservoir,  had  been 
completed  and  filled  with  water,  the  company  being  required  to  give  ten  days 
notice  to  the  mill  o^ers,  before  applying  for  the  certificate,  to  the  intent 
that  they  might  oppose  the  granting  of  it.  By  an  act  of  the  same  session, 
the  municipal  corporation  of  Bradford  were  empowered  to  purchase  the 
Bradford  waterworks  for  the  benefit  of  the  borough,  and  they  did  so.  After- 
wards the  municipal  corporation  duly  gave  notice  of  their  intention  to  apply 
for  the  certificate  of  the  justices.  It  was  opposed,  but  the  justices,  after 
hearing  evidence,  and  making  an  elaborate  inquiry,  decided  in  favour  of  the 
corporation,  and  granted  their  certificate.  A  rule  was  obtained  for  a  ceHioTaii 
to  bring  up  this  certificate  to  be  quashed  on  the  groimd  that  the  justices  who 
granted  it  were  interested.  AH  the  objeotioDs  were  disposed  of  during  the 
argument  except  the  following.  On  the  affidavits  on  both  sides,  it  appeared 
that  a  hospital  and  a  friendly  society  had  invested  part  of  their  funds  in  bonds 
of  the  Bradford  corporation  charging  the  borough  fund,  and  that  those  bonds 
were  taken  in  the  name  of  trustees,  and  that  two  of  the  justices  in  question 
were  one  of  them  amongst  the  trustees  of  the  society,  and  the  other  amongst 
the  trustees  of  the  hospital.  Neither  of  them  had,  nor  by  any  possibility 
could  have,  any  pecuniary  beneficial  interest  in  these  bonds,  but  no  doubt  the 
security  of  their  cestui  que  trusts  would  be  improved  by  anything  improving 
the  borough  fund,  and  anything  improving  the  waterworks  after  they  became 
the  property  of  the  corporation  would  produce  that  effect.  The  question  which 
we  have  to  determine  was  whether  this  disqualifies  the  justices  from  acting 
in  what  was  certainly  a  judicial  inquiry,  and  we  think  it  does  not.  There  is 
no  doubt  that  any  direct  pecuniary  interest,  however  small  in  the  subject  of 
inquiry,  does  disqualify  a  person  from  acting  as  a  judge  in  the  matter,  and  if 
by  any  possibility  these  gentlemen,  though  mere  trustees,  could  have  been 
liable  to  costs,  or  to  any  other  pecuniary  loss  or  gain,  in  consequence  of  their 
being  so,  we  should  think  the  question  different  from  what  is  is,  for  that  might 
be  held  an  interest.  But  the  only  way  in  which  these  facts  could  affect  their 
impartiality  would  be  that  they  might  have  a  tendency  to  favour  those  for 
whom  they  were  trustees,  and  that  is  an  objection  not  in  the  nature  of  interest, 
but  of  a  challenge  to  the  favour.  Wherever  there  is  a  real  likelihood  that  the 
judge  would,  from  kindred  or  any  other  cause,  be  likely  to  have  a  bias  in 
favour  of  one  of  the  parties,  it  would  be  very  wrong  in  him  to  act,  and  we  are 
not  to  be  understood  to  say,  that  where  there  is  a  real  bias  of  this  sort,  this 
court  would  not  interfere,  but  in  the  present  case  there  is  no  ground  for 
doubting  that  the  justices  acted  perfectly  bond  fide,  and  the  only  question  is, 
whether  m  strict  law,  under  such  circumstances,  the  certificate  of  such  justices 
is  void,  as  it  would  be  if  they  had  a  pecuniary  interest.  And  we  think  that 
R.  V.  Dean  of  Rochester  (17  Q.B.  1)  is  an  authority  that  circumstances  from 
which  8  suspicion  of  favour  may  arise  do  not  produce  the  same  effect  as  a 
pecuniary  interest.  And  as  the  decision  in  that  cnr.e  was  on  demurrer  to  a 
plea,  and  might  have  been  taken  into  error,  the  authority  is  one  on  which  we 
ought  to  act.    We  think,  therefore,  that  the  rule  should  be  discharged. 

Rule  discharged. 
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IN  THE  queen's  BENCH. 

May  2,  1866. 
STEWART,  appellant;  FELL,  respondent. 
30  J.P.  294. 

Qame — Lord  of  manor — Preacripfion — Gamekeeper — Bond  fide  claim  «/ 
right. 

Maoistebial  Law.  C. — 8.  being  summoned  before  justices  for  ireapassittg  . 
in  pursuit  of  game,  bond  fide  set  up  a  claim  of  right,  that  as  gamekeeper  of  ike 
lord  of  the  manor,  of  which  the  place  in  question  was  a  customary  tenement, 
he  had  for  forty  years  and  upwards  without  challenge  pursued  the  game  there 
for  the  lord's  benefit: — Held,  as  the  claim  of  right  was  not  impossible  in  point 
of  law,  the  justices  ought  to  have  waived  their  jurisdiction. 

Case  stated  under  20  &  21  Vict.  c.  43. 

At  a  petty  sessicHiB  holden  at  Shap,  in  and  for  the  division  of  West  Ward, 
in  the  county  of  Westmoreland,  on  the  16th  October,  1665,  an  informaticHi 
preferred  by  John  Fell,  hereinafter  called  the  respondent,  against  Donald 
Stewart,  hereinafter  called  the  appellant,  under  section  30  of  the  Game  Act, 
1  &  2  Will.  4,  c.  32,  charging  for  that  he  the  said  appellant  did  within  three 
calendar  months  then  last  past,  to  wit,  on  the  28th  August,  1865,  at  the  parish 
of  Shap,  in  the  said  county,  unlawfully  commit  a  certain  trespass  by  being 
in  the  daytime  of  the  same  day  upon  a  certain  close  of  land  in  the  possessirai 
and  occupaticHi  of  Thomas  Fi^wick  there,  in  search  of  game  there,  wiUiout 
the  license  or  consent  of  the  owner  of  the  land  so  trespassed  upon,  or  of  any 
person  having  the  right  of  killing  the  game  on  such  land,  or  of  any  other  person 
having  any  right  to  authorize  the  said  appellant  to  enter  or  he  upon  such  land 
for  the  purpose  aforesaid,  contrary  to  the  statute  in  such  case  made  and 
provided,  whereby  and  by  force  of  the  said  statute  the  said  appellant  had 
forfeited  a  sum  of  money  not  exceeding  21.,  to  be  applied  as  the  statutes  in 
that  behalf  made  and  provided  directed,  was  heard  and  determined  by  us  the 
aaid  justices  whose  names  are  undersigned,  the  said  parties  respectively  being 
ahen  present.  And  upon  such  hearing  the  appellant  was  convicted  befwe  us 
the  said  undersigned  of  tiie  said  ofFence,  and  we  adjudged  him,  the  said 
appellant,  for  his  said  offence,  to  forfeit  and  pay  the  sum  of  28.  6d.,  to  be  paid 
and  applied  according  to  law,  and  also  to  pay  to  the  said  resp(xidenfc,  the 
informant,  the  sum  of  198.  6d.  for  his  costs  in  that  behalf;  and  if  the  said 
several  sums  should  not  be  paid  forthwith,  we  adjudged  the  said  appellant 
to  be  imprisoned  in  the  common  gaol  at  Appleby,  in  the  said  county,  and  there 
kept  to  hard  labour  for  the  space  of  seven  days,  unless  the  said  several  sums, 
and  the  costs  and  charges  of  conveying  the  said  appellant  to  the  comm<m  gaol, 
should  be  sooner  paid.  And  whereas  the  appellant  being  dissatisfied  with  our 
determination,  ^c,  we  hereby  state  and  sign  the  following  case: 

Upon  the  hearing  of  the  information  it  was  denied  on  behalf  of  the 
appellant  that  he  did  unlawfully  commit  a  trespass  as  therein  alleged,  but 
admitted  that  he  was  upon  the  land  in  question  in  search  of  game  at  the  time 
alleged  with  the  authority  and  consent  and  as  the  gamekeeper  of  the  Earl  of 
Lonsdale,  who  claimed  to  have  the  right  of  killing  game  upon  such  land,  and 
to  authorize  the  said  appellanir  to  enter  or  be  upon  the  siaid  land  for  the  purpose 
of  killing  game  there. 

John  Fell,  sworn. — The  information  is  true. 

Richard  Hindson,  sworn. — The  land  is  ancient  enclosed  land,  and  ii 
occupied  by  me,  and  belongs  to  the  Rev.  John  Tinkler,  of  Land  Beech  Rectory, 
near  Cambridge,  and  that  part  trespassed  upon,  I  think,  would  never  be 
enfranchised. 

Cross-examined. — don't  know  when  the  land  was  inclosed.   I  know 
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Mr.  Tinkler  pays  lord's  rent.  He  pays  21.  lis.  3d.  customary  rent.  That  is 
the  full  amount  of  rent.  The  land  shot  upon  is  covered  by  that  rent  as  well 
as  other  land. 

On  behal!  of  the  appellant  it  was  asserted  that  the  Earl  of  Lonsdale,  for 
whom  the  appellant  acts  in  the  oapaoity  of  gamekeeper,  was  lord  of  the  manca* 
of  Tfaomwaite.  of  which  the  land  m  question  was  held  as  an  ancient  customary 
estate  of  inheritance,  according  to  the  custom  of  the  manor  of  Thomwaite,  and 
that  as  such  lord,  coupled  with  the  forty  years'  usage  of  shooting  by  his  game- 
keeper over  the  land  in  question  which  he  intended  to  give  in  evidence,  he  had 
a  right  to  claim  and  did  claim  a  prescriptive  right  of  shooting  over  the  same, 
and  that  the  appellant,  at  the  time  of  committing  the  alleged  trespass,  was 
upon  the  said  land  as  his  lord^ip's  gamekeeper,  and  with  his  lordship's 
authority;  but  no  right  of  forest,  free  chase,  or  free  warren,  or  any  other 
franchise,  to  kill  or  pursue  or  search  for  game  over  the  land  in  questicm  was 
set  up  by  the  appellant,  and  it  was  contended  by  the  appellant  that  such  claim 
of  prescriptive  right  ousted  the  jurisdiction  of  the  magiskateB. 

The  following  evidence  was  adduced  by  the  appeOant: — 

Thomas  Coward:  I  am  Lord  Lonsdale's  gamekeeper  at  Shap.  I  came  on 
5th  November,  1819.  I  have  known  this  close  ever  since  I  came.  I  have  shot 
over  this  close  forty  years  back  every  year,  and  without  any  one's  permission. 
I  was  never  discharged.  I  went  over  the  land  when  I  thought  fit.  CJolonel 
Lowther  and  other  ^ends  of  Lord  Lonsdale  have  shot  over  it  with  me.  The 

land  is  in  the  manor  of  Thomwaite,  which  is  in  liotd   .    I  know  the 

appellant,  who  is  Lord  Lonsdale's  keeper  in  this  manor. 

Bichard  Hindson,  re-called :  I  dis<Aiarged  MacCrone,  then  Lord  Lcmsdale's 
gamekeeper,  from  shooting  on  t^e  land  about  six  or  seven  years  ago,  but  I  don 't 
know  whether  he  attended  to  the  discharge.    I  never  saw  him  after. 

We,  however,  being  of  opinion  that  no  reasonable  primd  facie  evidence 
of  a  bond  fide  claim  on  the  part  of  Lord  Lonsdale  derived  to  the  appellant 
to  kill  or  search  for  game  on  the  land  in  question  under  the  circumstances 
before  mentifHied,  against  the  will  of  the  owner  of  the  said  close  or  the  occupier 
thereof,  was  established  on  the  part  of  the  appellant,  whereby  to  oust  our 
jurisdiction,  ocHivicted  the  appellant  in  manner  before  stated. 

If  the  Court  should  be  of  opinion  that  the  said  conviction  was  legally  made, 
then  the  conviction  is  to  stand ;  but  if  the  Court  should  be  of  opinion  that  the 
conviction  was  not  legally  made,  then  the  said  conviction  to  be  quashed. 

W.  Bice  Markhah, 
John  Jameson, 
John  P.  Sibson. 

MelltBh,  Q.C.,  ior  the  appellant,  contended  that  whether  or  not  the  right 

set  up  by  the  appellant  could  be  established  by  evidence  or  not,  still  it  was  not 
an  impossible  right  in  point  of  law ;  and  if  so,  the  justices  ought  not  to  have 
convicted,  but  should  have  stayed  their  hands.    (He  was  stopped). 

Manisiy,  Q.C.,  for  the  respondent,  admitted  that  he  could  not  maintain 
that  the  right  claimed  by  the  appellant  was  impossible  in  point  of  law. 

Blackburn,  J. — I  think  we  cannot  say  that  this  was  a  claim  of  an 
impossible  right,  and  therefore  the  conviction  must  be  quashed. 

Shee  and  Lush,  JJ.,  concurred. 

Jvdgmeni  for  appellant. 
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IN  THB  QUEBV'S  BENCH. 

April  21,  1866. 
ALDRIDGE,  appeUant;  WHITING,  respondeni. 

30  J.  P.  309. 

Bye-law8 — Local  Harbour  Act — Appointment  of  meter — Validity. 

By-Laws. — Under  a  local  Harbour  Act  ike  corporation  of  P.  had  power  to 

make  bye-lawa  regulating  their  officers  in  the  affairs  of  the  wharf,  and  for 
regulating  porters,  carmen,  dc.  By  a  bye-law,  if  any  other  than  the  metert 
appointed  by  the  corporation  weighed  coals,  Ac.  unladen  from  the  wharf,  he 
shall  incur  a  penalty  of  40«.; — Held,  the  bye-law  was  too  extensive,  inasmuch 
as  it  compelled  third  parties  buying  and  aeUing  to  accept  the  corporaiion  meter 
for  weighing  of  goods. 

At  a  petty  sessions  holden  at  Portsmouth,  in  and  for  the  borough  of 
Portsmouth,  on  the  20th  February,  1865,  before  us,  the  undersigned,  Bonham 
William  Carter  and  Lewis  Maitland,  esquires,  two  of  Her  Majesty's  justices  of 
the  peace  in  and  for  the  said  borough,  an  information  preferred  by  Edmund 
Whiting,  hereinafter  called  the  respondent,  against  Henry  Aldridge,  hereinafter 
called  the  appellant,  under  a  certain  bye  law,  rule,  order,  and  regulation 
purporting  to  be  made  by  the  mayor,  aldermen,  and  burgesses  of  the  said 
borough  of  Portsmouth,  pursuant  to  and  by  virtue  of  the  power  and  authority 
given  to  them  by  the  61st  section  of  a  certain  act  of  parliament,  made  and 
passed  in  the  second  and  third  years  of  the  reign  of  Her  present  Majesty, 
Queen  Victoria,  entitled  "  An  Act  for  enlarging  the  Town  Quay  of  the  Borough 
of  Portsmouth,  and  for  improving  that  Portion  of  the  Harbour  of  Portsmouth, 
called  The  Camber."  The  said  information  charged  that  the  said  appellant, 
not  being  one  of  the  meters  appointed  by  the  council  of  the  said  borough,  did 
unlawfully  measure  and  weigh  a  certain  quantity  of  coals,  to  wit,  one  ton  of  coals 
then  and  there  being  in  bulk,  and  then  and  there  unladen  and  landed  upon  a 
certain  wharf  and  quay  of  the  mayor,  aldermen,  and  burgesses  of  the  said 
borough,  to  wit,  upon  the  Outer  Camber  Quay,  in  the  said  borough,  conlxary 
to  the  bye  law,  rule,  order,  and  regulation  made  by  the  said  mayor,  aldermen, 
and  burgesses  in  that  behalf,  whereby  he,  the  said  Henry  Aldridge,  for  so 
offending  as  aforesaid,  being  his  Brst  offence,  had  forfeited  40s.  The  said 
information  was  heard  and  determined  by  us,  the  said  parties  and  their  attomies 
respectively  being  then  present,  and  upon  such  hearing  we  convicted  the  said 
appellant,  and  fined  him  in  the  sum  of  40s.,  and  coste,  and  in  default  of 
payment  and  of  sufficient  goods  whereon  to  levy  the  same  by  distress  we  directed 
that  he  should  be  imprisoned  for  fourteen  days  in  the  common  gaol  of  the  said 
borough.  And  whereas  the  appellant  being  dissatisfied  with  our  detOTmination 
upon  t}ie  hearing  of  the  said  information  as  being  erroneous  in  point  of  law 
did,  pursuant  to  section  2  of  the  statute  20  &  21  Vict.  c.  43,  apply  to  us  in  writing 
within  three  days  after  the  said  determination  to  state  and  sign  a  case  setting 
forth  the  facts  and  grounds  of  such  our  determination  as  aforesaid  for  the 
opinion  thereon  of  Her  Majesty's  court  of  Queen's  Bench  at  Westminster. 

Now,  therefore,  we  the  said  justices,  in  compliance  with  the  said  application 
of  the  appellant,  and  the  provisions  of  the  statute  aforesaid,  do  hereby  state 
and  sign  such  caae  as  aforesaid  as  follows: — 

At  the  hearing  of  the  said  information,  the  aforesaid  act  of  parliament 
was  produced,  the  61st  section  of  which  enacts  {inter  alia)  as  follows: — And  be 
it  further  enacted,  that  the  said  mayor,  aldermen,  and  hurj^epses  shall  have  full 
power  and  authority  from  time  to  time  to  make  such  bye  laws,  rules,  orders, 
and  regulations  as  to  the  said  mayor,  aldermen,  and  burgesses  aliall  seem  right 
and  proper  for  regulating  all  officers,  servants,  agents,  and  workmen  to  be 
employed  in  or  about  the  affairs  or  business  of  the  said  quays,  wharfs,  or  other 
works  of  this  act  authorized,  and  for  lighting  the  same,  and  for  the  convenience 
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of  persons  walking  upon,  or  landing,  or  embarking  therefrom,  or  shipping  or 
landing  goods,  merchandise,  or  other  commodities  at  or  from  the  same,  and  the 
nature  of  the  goods,  merchandise,  or  other  commodities,  articles,  matters,  or 
things  which  may  or  may  not  be  shipped  or  landed,  and  the  mode  and  time  of 
shipping  and  landing  the  same,  &c.  &c. ;  and  for  the  governing  and  regulating 
porters,  carters,  carmen,  and  others  carrying  goods,  or  using  or  driving  horses, 
waggons,  carts,  drays,  trucks,  or  other  carriages  for  conveying  passengers,  goods, 
merchandise,  or  other  commodities,  articles,  matters,  or  things  to  or  from  the 
said  quay  or  wharf  for  the  convenience  of  the  persons  using  or  resorting  to  the 
same,  or  otherwise  in  regard  to  the  several  works  to  be  made  under  and  by 
virtue  of  this  act ;  and  power  is  given  to  the  said  mayor,  aldermen,  and  burgesses 
to  impose  a  penalty  not  exceeding  51.  for  breach  of  any  of  the  said  bye-laws, 
&v. ;  and  it  is  directed  that  such  bye-laws,  &e,  shall  be  under  the  common  seal 
of  the  said  mayor,  aldermen,  and  burgesses,  and  shall  be  binding  upon  and  be 
observed  by  persons  using  or  in  any  wise  concerned  in  the  said  works,  and  shall 
be  sufficient  in  any  court  of  law  or  equity  to  justify  all  persons  who  shall  act 
under  the  same.  Then  follows  a  proviso  that  no  such  bye-law,  Ac.  shall  be  of 
any  force  until  the  same  or  a  copy  thereof  shall  have  been  sent,  sealed  with 
the  seal  of  the  borough,  to  one  of  Her  Majesty's  principal  secretaries  of  state, 
and  shall  have  been  affixed  on  the  outer  door  of  the  town  hall,  or  in  some  other 
public  place  within  the  said  borough,  and  until  Her  Majesty,  with  the  advice 
of  Her  privy  council,  shall  allow  the  same  bye-laws. 

A  bye-law  under  the  common  seal  of  the  said  borough  was  afterwards  made 
at  a  quarterly  meeting  of  the  council  of  the  said  borough,  held  on  the  2nd 
February,  1846,  of  which  the  following  is  a  copy. 

That  if  any  person  or  persons,  other  than  meters  appointed  by  the  council 
of  this  borough,  shall  from  and  after  the  1st  day  of  August,  1846,  measure  or 
weigh  any  coals,  culm,  or  com  in  bulk,  which  may  be  laden  or  unladen,  landed 
or  shipped  upon  or  from  the  w^harfs  or  quays  of  the  mayor,  aldermen,  and 
burgesses,  or  elsewhere  upon  the  banks  or  shores  of  the  said  borough,  such 
person  or  persons  so  offending,  shall,  upon  conviction  thereof,  forfeit  and  pay 
for  the  first  offence  40«.,  and  for  the  second  or  any  subsequent  offence  51. 

This  bye-law,  under  the  common  seal  of  the  said  borough,  was  alleged  to 
have  been  confirmed  and  allowed  by  order  of  Her  Majesty  in  council  on  the 
19th  day  of  May,  1846. 

By  the  102nd  section  of  the  aforesaid  act  of  parliament,  it  is  enacted  as 
follows:  — 

And  be  it  further  enacted,  that  in  all  cases  of  prosecution  for  offences  against 
bye-laws,  rules,  or  orders  of  the  said  mayor,  or  aldermen  and  biu-gesses,  the 
production  of  a  written  or  printed  paper  purporting  to  be  the  bye-laws,  rules, 
or  orders  of  the  said  mayor,  aldermen,  and  burgesses,  and  authenticated  by 
having  the  common  seal  of  the  said  mayor,  aldermen,  and  burgesses  affixed 
thereto,  shall  be  evidence  of  the  existence  of  such  bye-laws,  rules  or  orders;  and 
it  shall  be  sufficient  to  prove  that  a  printed  paper  or  painted  board  containing 
a  copy  of  such  of  the  bye-laws,  rules,  or  orders  as  shall  inflict  or  impose  the 
fine  or  penalty  sought  to  be  recovered,  hath  been  affixed  and  published  in 
rn  inner  by  this  act  directed;  and  in  case  of  its  being  afterwards  displaced  or 
damaged,  hath  been  replaced  or  repaired  as  the  ease  may  require  as  soon  as 
conveniently  might  be,  unless  proof  shall  be  adduced  by  the  defendant  that 
auch  printed  paper  or  painted  board  does  not  contain  a  copy  of  such  of  those 
bye-laws,  rules  or  orders,  as  aforesaid,  or  hath  not  been  duly  affixed  and 
generally  continued  in  manner  by  this  act  directed. 

At  the  hearing  of  the  information  the  aforesaid  bye-law,  under  the  common 
seal  of  the  said  borough,  and  also  the  allowance  thereof,  purporting  to  be  under 
the  seal  of  the  privy  council,  was  produced  before  us  and  proved  to  have  been 
received  from  the  custody  of  the  town  clerk  of  the  said  borough ;  and  it  was  also 
proved  that  on  the  30th  January  last  there  was  a  printed  copy  of  the  bye-law 
posted  about  the  quay  in  conspicuous  places. 
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Mr.  Field,  the  attorney  for  the  appellant,  objected  that  the  bye-law  did 
not  prove  itself,  although  produced  by  the  town  clerk,  and  that  no  sufficient 
evidence  was  given  that  the  seal  on  the  allowance  thereof  was  the  seal  of  the 
privy  council,  which  did  not  prove  itself,  but  we  overruled  the  objection. 
Evidence  was  then  given  before  us  by  the  respondent,  and  we  found,  as  &cte 
in  the  case,  that  the  mayor,  aldermen,  and  burgesses  of  the  said  borough 
appointed  coal  meters  under  the  authority  of  the  said  bye-law,  but  that  the 
appellant  was  not  one  of  such  meters ;  also  that  on  the  25th  of  January  last 
there  was  a  collier  called  the  Eliza  Packer,  berthed  at  the  Outer  Camber  Quay, 
belonging  to  the  said  mayor,  aldermen,  and  burgesses,  and  within  the  limits 
of  the  Camber  Act,  and  that  she  commenced  discharging  on  the  ^th  of  January 
and  finished  on  the  2nd  of  February  last.    That  before  commencing  disehai^ing 
the  cargo  of  the  Eliza  Packer,  or  subsequently,  no  applicaticoi  was  made  for  a 
COTporation  meter.    That  on  the  30th  of  January  last  there  was  a  printed  copy 
of  the  bye-law  pasted  about  the  quay  in  conspicuous  places,  and  that  distinct 
notice  of  the  bye-law  was  personally  given  to  the  defendant,  and  that  on  the 
same  day  the  vessel  being  then  in  the  outer  quay,  the  appellant  was  on  board 
weighing  coals.    That  the  coals  were  weighed,  put  in  bags,  and  carried  on  men's 
backs  to  the  carts  alongside,  and  that  no  meter  appointed  by  the  corporation 
was  on  board  the  Eliza  Packer.    It  was  also  proved  on  the  part  of  tiie  appellant, 
that  he  was  general  servant  of  Mr.  Foster,  the  owner  of  the  Eliza  Packer,  who, 
in  the  capacity  of  a  master,  directed  the  appellant  to  weigh  the  coals  in  question, 
and  that  he  so  weighed  them  as  such  servant.    It  was  also  proved  that  the 
whole  cargo  of  coals  had  been  sold  by  Mr.  Foster  to  a  company  at  Portsea,  called 
the  Equitable  Coal  Company,  whose  agent  was  present  to  see  that  they  were 
fairly  weighed,  and  that  the  said  cargo  was  taken  away  by  the  Equitable  Coal 
Company,  and  it  was  admitted  that  if  a  cai^o  of  c(wls  consigned  to  a  coal 
merchant  was  taken  direct  from  the  ship  to  his  stores,  no  obliga^on  would  exist 
to  employ  a  corporation  meter. 

The  corporation  meters  charge  the  owner  of  a  ship  6d.  per  ton,  for  the 
metage  of  coal  or  culm, 

The  corporation  were  entitled  to  certain  dues  on  the  said  cai^o  of  the 
Eliza  Packer,  but  it  was  admitted  that  such  dues  had  been  duly  accounted  for 
and  paid  without  the  intervention  of  any  corporation  meter. 

Mr.  Field,  for  the  appellant,  contended  that  under  the  61st  section  the 
corporation  had  no  power  to  make  any  such  bye-law,  as  in  effect  it  imposed  a 
tax  upon  ship  owners ;  that  if  it  had  been  intended  that  the  corporation  should 
have  power  to  appoint  meters  to  mete  out  coals,  it  would  have  been  so  expressed. 
That  there  was  nothing  in  the  act  to  prevent  a  shipowner  or  any  other  person 
employing  his  own  servant  to  mete  out  coals,  which  he  had  sold,  nor  to  prevent 
a  servant  obeying  the  commands  of  his  master  by  doing  so,  or  imposing  on  him 
a  penalty  for  obeying  them. 

He  also  contended  that  even  if  the  bye-law  was  a  valid  <me,  it  did  not  affect 
the  present  case  in  which  the  whole  cargo  had  been  sold  to  the  Equit&ble  C-oal 
Company,  and  removed  by  them. 

He  also  contended  that  the  allowance  of  the  said  bye-law  by  Her  Majesty, 
with  the  advice  of  Her  privy  council,  had  not  been  legally  proved,  but  the 
principal  point  in  contention  was  as  to  the  power  of  the  corporation  to  make  the 
said  bye-law,  and  it  is  wished  by  all  parties  tiiat  such  question  sbould  be 
determined. 

We  were  of  opinion  that  under  the  61st  section,  the  mayor,  aldermen,  and 
burgesses  were  authorized  to  make  such  a  bye-law  as  hereinbefore  set  forth, 
and,  therefore,  convicted  the  appellant  as  hereinbefore  mentioned. 

We,  therefore,  request  the  opinion  of  Her  Majesty's  court  of  Queen's 
Bench,  as  to  whether  we  were  correct  in  our  determination  upon  the  said 
questions  of  law. 

First.  Does  the  Gist  section  of  the  said  act  of  parliament  authorize  the 
making  of  the  aforesaid  bye-law? 
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Secondly.    If  it  does,  does  the  present  case  come  within  its  operation? 

Thirdly.  Was  such  bye-law  sufficiently  proved  before,  and  properly 
receix'ed  in  evidence  by,  us? 

And  upon  the  decision  on  these  points,  the  conviction  is  to  be  either 
confirmed  or  quashed  as  the  court  of  Queen's  Bench  may  direct. 

Given  under  our  hands  this  8th  day  of  November,  1865,  at  Fortunouth, 
in  the  borough  of  POTtsmouth. 

B.  W.  Gabter. 

L.  Maitland. 

Coleridge  Q.C.,  and  BeTe,  for  the  respondent,  contended  that  the  conviction 
was  right,  and  that  the  Qlat  section  did  authorize  the  corporation  to  appoint 
meters,  which  was  obviously  necessary  in  the  interest  of  all  parties. 

BiiACKBURK,  J. — I  do  not  find  anything  in  the  statute  which  shows  that  the 
meter  appointed  by  the  corporation  was  to  act  exclusively  of  all  other  meters. 
It  might  be  very  useful  that  there  should  be  such  officer  in  all  cases  where  the 
corporation  were  concerned,  and  the  corporation  might  accept  him  as  acting 
for  them;  but  is  there  anything  to  make  third  parties  accept  this  meter  as 
binding  them? 

Coleridge. — There  is  nothing  expressly  to  tiiat  effect,  but  the  reason  of  the 
enactment  is  wide  enough  to  meet  that  case. 

Blackburn,  J. — It  is  a  great  interferenoie  with  the  ex«cise  of  trade  to  be 
obliged  to  have  a  meter  thrust  on  one,  and  who  is  to  conclusively  determine  as 
between  vendors  and  vendee  what  are  the  measures.  There  must  be  eniress 
words  or  clear  language  to  make  out  that.  The  corporation  have  a  right  to 
employ  a  meter  for  themselves,  but  can  they  insist  on  others  doing  so?  I  think 
this  bye-law  is  too  extensive,  and  it  cannot  be  maintained. 

Shee  and  Lush,  JJ.  concurred. 

Judgment  for  appellant. 


IN  THE  queen's  BENCH. 

May  2,  1866. 

CARTER,  appellant;  HIGHWAY  BOARD  OF  WAREHAM,  reapondenta. 

80  J.P.  341. 

Highway  Diatrict  Act — Precept  to  overaeera — Exemption  from  highway 

rate. 

Highways,  D. — In  the  pariah  of  W.,  an  eatate  caUed  B.,  was  exempt  from 

highway  rate  on  the  ground  that  the  owner  waa  liable  to  repair  the  roads  thereon 
ratione  tenures,  but  B.  waa  included  in  the  poor  rate  of  the  pariah  of  W.  An 
order  forming  a  highway  district  in  1862,  included  "  the  parish  of  W."  in  the 
district,  and  no  mention  was  made  of  B.  aa  a  separate  highway  parish.  The 
highway  board  made  a  precept  for  a  contribution  on  the  "waywarden  of  the 
pariah  of  W.,  B.  Farm  excepted."  No  separate  waywarden  had  ever  been 
appointed  for  B.: — Held,  under  25  <&  26  Vict.  c.  61,  «.  88,  the  precept  should 
have  been  made  on  the  overaeera  of  the  pariah  of  W. 

This  is  a  special  case  stated  for  the  opinion  of  Her  Majesty's  court  of 
Queen's  Bench,  under  the  provisions  of  the  act  of  20  &  21  Vict.  c.  43,  intituled 
An  Act  to  improve  the  Administration  of  the  Law,  so  far  as  respects  Summary 
Proceedings  before  Justices  of  the  Peace. 

Dorset,  1     This  was  a  complaint  preferred  by  the  highway  board  of  the 
to  wit.  /  district  of  Warebam/in  the  county  of  Dorset,  against  John  Waldron 
Carter,  the  waywarden  of  the  highway  parish  of  Wool,  in  the  said  district,  for 
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thafc  he,  being  the  waywarden  of  the  parish  of  Wool,  in  the  said  county,  in  the 
said  highway  district,  had  been  duly  served  with  a  copy  of  an  order  made  by 
the  said  highway  district  board,  in  the  month  of  November,  one  thousand  eight 
hunder  and  sixty-four,  upon  him,  the  waywarden  of  the  said  parish,  "  Bovington 
excepted,"  to  pay  to  Reginald  Thornton,  Esq.,  the  treasurer  of  the  said  board  od 
their  behalf,  towards  the  repairs  of  the  highways  of  the  said  parish  of  Wool, 
except  Bovington  Farm,  in  the  said  parish,  and  such  other  expenses  as  are 
chargeable  by  the  said  board  on  the  said  parish,  except  as  aforesaid,  the  smo 
of  five  pounds,  on  the  6tb  day  of  December^  one  thousand  eight  hundred  and 
sixty-four,  and  that  the  said  waywarden  had  not  complied  with  the  said  order 
of  the  said  board,  and  had  not  paid  to  the  said  Keginald  Thornton  the  said 
sum  of  five  pounds,  or  any  part  thereof,  but  therein  had  made  default.  And 
after  hearing  the  parties,  and  the  evidence  adduced  by  them,  the  undersigned, 
being  two  of  Her  Majesty's  justices  of  the  peace  in  and  for  the  said  county  of 
Dorset,  did  thereupon  order  the  said  John  Waldron  Carter  to  pay  to  the  said 
Reginald  Thornton,  the  treasurer  of  the  said  board,  forthwith,  the  said  sum 
of  five  pounds,  and  also  to  pay  to  the  said  board  the  sum  of  six  shillings  for 
their  costs  in  this  behalf.  And  the  said  John  Waldron  Carter  alleging  that  he 
is  dissatisfied  with  the  said  determination,  as  being  erroneous  in  point  of  law, 
did,  within  three  days  thereafter,  apply  to  us,  the  said  justices,  to  state  and 
sign  a  case  setting  forth  the  facts  and  the  grounds  of  such  determination  for  the 
opinion  thereon  of  Her  Majesty's  court  of  Queen's  Bench.  Wherefore,  we  the 
justices  aforesaid,  in  compliance  with  the  said  request,  and  in  pursuance  of  the 
statute  in  such  case  made  and  provided,  do  hereby  state  and  sign  the  foUowing 
case  for  the  opinion  of  the  said  court : — 

Air.  Frampton  is  the  owner  of  an  estate  in  the  poor  law  parish  of  Wool, 
in  the  county  of  Dorset,  called  "  Bovington,"  consisting  of  a  farm  which  he 
lets,  and  the  woods  and  heaths  which  he  keeps  in  his  own  hands.  On  the 
passing  of  the  Highway  Act,  1835  (5  &  6  Will.  4,  c.  50),  the  Bin*veyorB  of  the 
highways  of  the  parish  of  Wool  assessed  the  predecessor  of  Mr.  Frampton  to 
the  highway  rate  in  respect  of  the  woods  and  heaths  kept  in  hand,  and  in  his 
then  occupation,  and  also  his  tenant  in  respect  of  his  occupation  of  Bovington 
Farm  under  section  27  of  that  act.  Mr.  Frampton *s  predecessor  and  his  tenant 
feeling  themselves  aggrieved  by  such  highway  rate,  appealed  under  section  33, 
against  the  same  on  the  ground  that  they  were  exempt  from  payment  of  highway 
rates,  and  liable  to  repair  the  public  highways  on  the  said  farm,  woods,  ai^ 
heaths,  ratione  tenurts.  The  appeals  were  tried  at  the  quarter  sessions,  held 
in  and  for  the  county  of  Dorset,  and  the  court  allowed  both  appeals,  each  party 
paying  their  own  costs.  The  respondents  to  the  appeal  applied  to  the  court  for 
a  special  case  to  be  stated  for  the  opinion  of  the  court  of  Queen's  Bench,  under 
the  5  &  6  Will.  4,  c.  50,  s.  108,  but  the  court  refused  to  grant  a  case.  Mr. 
Frampton  and  his  tenant  have  since  the  determination  of  the  said  appeal,  at 
their  own  costs  and  charges,  kept  the  public  highways  on  Bovington  Farm, 
woods,  and  heaths,  in  repair,  and  up  to  the  present  time  have  never  been  assessed 
to  the  highway  rates  of  the  parish  of  Wool,  in  respect  of  such  farm,  woods  and 
heaths. 

Bovington  Farm,  woods,  and  heaths,  is  a  district  comprised  in  the  poor  law 
parish  of  Wool,  and  before  the  passing  of  the  Highway  Act,  1862,  the  district  is 
admitted  to  have  been  exempt  from  highway  rates  ratione  ienurm. 

A  surveyor  of  the  highways  has  never  been  appointed  for  the  district  of 
Bovington  Farm,  woods,  and  heaths,  either  previous  to  or  subsequent  to  the 
passing  of  the  Highway  Act,  1862. 

Bovington  Farm,  woods,  and  heaths,  so  far  as  the  same  are  by  law  rat^abb 
to  the  relief  of  the  poor,  have  always  been  and  are  now  rated  and  rateable  to 
the  relief  of  the  poor  of  the  poor  law  parish  of  Wool. 

When  the  Highway  Act,  1862  (25  &  26  Vict.  c.  61),  came  into  operation, 
the  county  of  Dorset  was,  by  a  final  order  made  at  the  general  quarter  sessionE 
held  at  Dorchester,  the  6th  of  March,  1863,  divided  into  highway  districts,  and 
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that  order  named  Wool  as  a  parish  amoogst  other  parishes  included  in  the 

Wareham  highway  district,  but  did  not  designate  it  as  a  highway  parish,  nor 
is  any  mention  made  on  the  order  of  Bovington  Farm,  woods  or  heaths  as  being 
excluded  from  that  district  or  included  as  a  separate  highway  parish.  A  copy 
of  the  final  order  of  Quarter  sessions  is  hereto  annexed,  and  is  to  be  taken  as 
part  of  this  case. 

By  the  Highway  Act,  1864,  mtituled,  "  An  Act  to  amend  the  Act  for  the 
better  Management  of  the  Highways  in  England,"  it  is  enacted,  by  section  33, 
as  follows: — "  For  the  purpose  of  obtaining  payment  from  the  several  highway 
parishes  within  the  district  of  the  sums  to  be  contributed  by  them,  the  highway 
board  shall  order  precepts  to  be  issued  to  the  waywardens  or  overseers  of  the 
said  parishes  according  to  the  provisions  hereinafter  contained,  stating  the  sum 
to  be  contributed  by  each  parish,  and  requiring  the  officer  to  whom  the  precept 
ia  addressed,  within  a  time  to  be  Hmited  by  the  precept,  to  pay  the  sum  therein 
mentioned  to  the  treasurer  of  the  board." 

"  Where  a  highway  parish  is  not  a  parish  separately  maintaining  its  own 
poor,  or  where  in  any  highway  parish  it  has  for  a  period  of  not  less  than  seven 
years  immediately  preceding  the  passing  of  the  '  Highway  Act,  1862,'  been 
the  custom  of  the  surveyor  of  highways  for  such  parish  to  levy  a  highway  rate 
in  respect  of  property  not  subject  by  law  to  be  assessed  to  poor  rates,  the  precept 
of  the  highway  board  shall  be  addressed  to  the  waywarden  of  the  parish,  and  in 
all  other  cases  it  shall  be  addressed  to  the  overseers. 

"  Where  the  preoept  is  addressed  to  a  waywarden  he  shall  pay  the  sum 
thereby  required  out  of  a  separate  rate,  and  such  separate  rate  shall,  in  the 
case  of  a  parish  in  which  for  such  period  aforesaid  it  has  been  the  custom  of 
the  surveyor  of  highways  to  levy  a  highway  rate  in  respect  of  property  not  subject 
by  law  to  be  assessed  to  poor  rate,  be  assessed  on  and  levied  from  the  persons 
and  in  respect  of  the  property  on,  from,  and  in  respect  of  which  the  same  has 
been  assessed  and  levied  during  such  period  as  aforesaid,  and  in  all  other  cases 
such  rate  shall  be  assessed  on  and  levied  from  the  persons  and  in  respect  of 
property  on,  from,  and  in  respect  pf  which  a  poor  rate  would  be  assessable  and 
leviable  if  the  paiiah  of  which  he  is  waywarden  were  a  place  separately  main- 
taining its  own  poor. 

"  Where  the  precept  is  addressed  to  the  overseers  they  shall  pay  the  sum 
thereby  required  out  of  a  poor  rate  to  be  levied  by  them,  or  out  of  any  monies 
in  their  hands  applicable  to  the  relief  of  the  poor. 

"  AH  sums  of  money  payable  in  pursuance  of  the  precepts  of  a  highway 
board,  shall,  whether  they  are  payable  or  not  by  the  overseer  of  the  poor,  be 
subject  to  all  chaises  to  which  ordinary  highway  rates  are  subject  by  law." 

The  highway  board  of  the  district  of  Wareham  made  an  order  on  the 
waywarden  of  the  parish  of  Wool,  which  order  is  in  the  following  terms : — 

"  The  highway  board  of  the  district  of  Wareham,  in  the  county  of  Dorset. 

"  To  the  waywarden  of  the  parish  of  Wool,  in  the  county  of  Dorset, 
Bovington  Farm  excepted." 

"  In  pursuance  of  the  powers  in  that  behalf  conferred  upon  the  highway 
board  of  the  district  of  Wareham,  in  the  county  of  Dorset,  in  and  by  an  act  of 
the  25th  and  26th  years  of  the  reign  of  Her  Majesty  Queen  Victoria,  intituled 
*  An  Act  for  the  better  Management  of  Highways  in  England,'  you  are  hereby 
ordered  and  directed  to  pay  to  Beginald  Thornton,  the  treasurer  of  the  said 
highway  board,  at  the  Dorchester  Bank,  in  Wareham  aforesaid,  on  behalf  of 
the  said  board,  the  sum  of  51.,  on  or  before  t^e  6th  day  of  December  next 
ensuing,  towards  the  district  fund  of  the  said  highway  board,  and  towards  the 
expenses  of  maintaining  and  keeping  in  repair  the  highways  of  your  said  parish, 
except  Bovington  Farm,  and  all  other  expenses  in  relation  to  such  highways, 
and  to  take  the  receipt  of  the  said  Beginald  Thornton,  indorsed  upon  this 
precept,  for  the  payment  of  the  said  sum  or  sums. 

"  Given  under  our  hands  at  a  meeting  of  the  highway  board  of  the  said 
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district,  held  at  the  Town  Hall,  in  Wareham  aforesaid,  on  the  first  day  of 
November,  one  thousand  eight  hundred  and  sixty-four. 

l^esiding  Chairman 


"  J.  H.  Calcraft 


of  the  Meeting. 
Members  of  the 
Highway  Board. 


"  Stephen  Bennett, 
■'  Cornelius  Yearsley, 
"  Countersigned — J.  T.  pro.  C.  0.  Barti;btt» 

"  Clerk  to  the  Highway  Board." 

At  the  hearing  of  the  said  complaint,  and  on  the  close  of  the  complainant's 
case,  the  said  John  Waldron  Carter,  the  waywarden  of  the  parish  of  Wool, 
was  heard  in  the  matter  of  the  said  complaint,  and  objected  to  our  jurisdiction 
to  make  any  order  upon  him  as  waywarden  of  the  said  highway  parish  of  Wool, 
Bovington  Farm  excepted,  to  pay. the  said  sum  of  51.  mentioned  in  the  said  <ffder 
to  the  said  Beginald  Thornton,  the  treasurer  of  the  said  highway  board,  because 
Bovington  Farm,  woods,  and  heaths  aforesaid  form  part  and  parcel  of  the 
highway  parish  of  Wool,  and  because  as  such  highway  parish  of  Wool  is 
co-extensive  with  the  poor  law  parish  of  Wool,  the  said  order  of  the  said  highi^ay 
board  was  not  lawfully  made  upon  him  as  waywarden  of  the  said  parish  of  Wool, 
Bovington  Farm  excepted,  but  ought  to  have  been  made  upon  the  overseers 
of  the  poor  of  the  poor  law  parish  of  Wool,  and  to  have  directed  the  overseers 
to  pay  the  said  sum  of  51.  out  of  a  poor  rate  of  the  said  poor  law  parish,  or  out 
of  any  monies  in  their  hands  applicable  to  the  relief  of  the  poor  of  tiie  said 
palish. 

We,  the  said  justices,  were  however  of  opinion  that  the  said  order  was 
properly  and  lawfully  made  by  the  said  highway  board  upon  the  waywarden  of 
the  parish  of  Wool,  in  the  county  of  Dorset,  Bovington  Farm  excepted,  inasmuch 
as  Bovington  was  not  within  the  highway  parish  of  Wool,  and  we,  the  said 
justices,  did  so  determine,  and  did  order  the  said  John  Waldron  Carter  to  pay 
the  said  sum  of  51.  to  the  said  Beginald  Thornton,  and  also  to  pay  to  the  said 
highway  board  the  sum  of  six  shillings  for  their  costs  in  this  behalf  as  aforesaid. 

The  question  upon  which  the  opinion  of  the  said  Court  is  desired  is,  whetiier 
the  said  justices  upon  the  above  statement  of  facts  came  to  a  correct  decision 
in  point  of  law ;  and  if  not,  what  should  be  done  by  us  the  said  justices  in  the 
premises. 

Maxa  BoDOBTT. 
Nath.  Bond. 

Foot,  for  the  appellant,  contended  that  the  order  was  bad,  inasmuch  as  t^e 
precept  of  the  highway  board  ought  to  have  been  issued  to  the  overseers  of 
Wool,  instead  of  to  the  waywarden  of  that  parish;  and  that  in  any  case  the 
present  order  must  be  invalid,  inasmuch  as  the  precept  on  which  it  was  founded, 
professed  to  be  made  on  the  waywarden  of  a  highway  parish  which  was  not 
included  in  the  order  of  quarter  sessions  under  which  the  highway  district  was 
formed.  The  highway  parish  described  in  the  order  of  quarter  sessions  is  ttie 
parish  of  "  W^ool,"  and  not  the  parish  of  "  Wool,  Bovii^ton  Farm  excepted," 
and  consequently  a  precept  issued  to  the  waywarden  of  "  Wool,  Bovington 
Farm  excepted,"  must  necessarily  be  bad  on  the  groimd  of  misdescription. 
Moreover  there  are  but  two  cases  in  which  the  precept  can  be  issued  to  the 
waywarden,  viz.  first,  where  the  highway  parish  is  not  a  parish  separately 
maintaining  its  own  poor;  and  secondly,  where  for  seven  years  preceding  the 
passing  of  the  "  Highway  Act,  1862,"  it  has  been  the  custom  to  levy  a  highway 
rate  in  respect  of  property  not  subject  to  be  assessed  to  poor  rates.  In  all  othtf 
cases  it  must  be  addressed  to  the  overseers.  In  the  present  instance,  the  case 
does  not  fall  under  either  of  the  first  two  descriptions,  and,  therefore,  must 
necessarily  fall  within  the  third.  The  highway  parish  of  Wool  is  co-extensive 
with  the  poor  law  parish  of  Wool.  It  is  a  parish  separately  maintaining  its 
own  poor,  and  consequently  is  one  with  respect  to  which  the  precept  of  the 
highway  board  must  be  ad<£*eBsed  to  the  overseers,  and  not  to  the  waywarden. 
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The  fact  that  Bovington  Farm  is  not  liable  to  be  rated  to  the  highway  rate  is 
immaterial,  so  far  as  the  present  question  is  concerned,  inasmuch  as  it  has 
already  been  decided  in  R.  v.  Heath  (1  L.  E.  Q.B.  86;  30  J.  P.  182),  that  a 
party  entitled  to  exemption  from  highway  rates  still  retains  his  right  to 
exemption,  and  that  he  may  claim  a  reduction  on  that  accoimt  in  the  amount  of 
the  poor  rate  to  which  he  would  otherwise  be  liable  if  he  were  not  entitled  to 
this  exemption.  (He  was  then  stopped,  and  the  case  was  adjourned  in  order 
to  allow  the  respondents  to  instruct  counsel.) 
No  one  appeared  to  support  the  order. 

Per  CuTiam, — (Blackburn,  J.,  Shee,  J.,  and  Lush,  J.) 


Cattle  Plague — Several  Offences — One  herd  of  cattle — Penalty. 

Aniuals.  a. — An  order  in  council  said  it  ahould  not  be  lawful  to  bring 
or  send  any  animal  from  one  place  to  another  after  a  certain  date;  and  every 
person  offending,  for  every  such  offence,  should  forfeit  a  sum  not  exceeding  20L 
R.  drove  nine  cows  in  one  herd  within  a  prohibited  place: — Held,  that  B.  had 
only  committed  one  offence  with  respect  to  the  whole  nine  cattle,  and  did  not 
incur  a  separate  penalty  for  each  cow. 

Case  stated  pursuant  to  section  2  of  the  statute  20  &  21  Vict.  c.  43,  for 
the  opinion  of  the  Court  of  Queen's  Bench. 

At  a  petty  sessions  holden  at  the  Town  Hall,  in  Mansfield,  in  and  for  the 
petty  sessional  division  of  Mansfield,  in  the  county  of  Nottingham,  on  the 
llth  day  of  January,  1866,  before  us,  the  undersigned,  Francis  Hall  and 
Walter  Need,  Esqrs.,  two  of  Her  Majesty's  justices  of  the  peace  in  and  for 
the  said  county,  John  Eaynor,  the  above-named  appellant,  was  charged  in 
and  by  a  certain  information  preferred  by  John  Isaac  Home,  hereinafter 
called  the  respondent,  under  sections  4  and  8  of  the  act  11  &  12  Vict.  c.  107, 
and  clauses  18  and  22  of  a  certain  order  of  the  Lords  of  Her  Majesty's  most 
Honourable  Privy  Council,  dated  the  23rd  day  of  November,  1865,  and  made 
in  pursuance  of  the  several  acts  of  parliament  therein  mentioned,  for  that 
Sir  IBdward  Samuel  Walker,  Knight,  and  Walter  Need,  Esq.,  two  of  Her 
Majesty's  justices  of  the  peace  for  the  said  county  of  Nottingham,  acting  in 
and  for  the  petty  sessional  division  of  Mansfield,  in  the  said  county  of 
Nottingham,  being  the  local  authority,  as  defined  by  the  aforesaid  order  in 
council,  at  a  petty  sessions  holden  at  the  Town  Hall,  in  Mansfield,  in  and  for 
the  said  petty  sessional  division  of  the  said  county  of  Nottingham,  on  the  7th 
day  of  December,  1865,  did,  by  authority  of  the  aforesaid  order,  by  notice 
under  their  hands,  published  in  a  certain  newspaper,  circulated  within  the 
jurisdiction,  and  also  by  notices  under  their  hands,  published  in  certain  news- 
papers circulating  within  the  counties  bordering  upon  the  county  within  which 
the  said  Mansfield  petty  sessional  division  is  situate,  declare  that  with  a  view 
to  prevent  the  spreading  of  the  disorder  designated  the  cattle  plague,  it  is 
expedient  until  the  1st  day  of  March,  1866,  that  cows,  heifers,  bulls,  bullocks, 
oxen,  calves,  sheep,  lambs,  goats,  and  swine,  shall  not  be  brought  from  any 
other  part  of  Gtreat  Britain  into  any  place  whatever  within  Mansfield  petty 
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sessional  divisioa,  and  that  after  the  publication  of  the  said  notice  it  should 
not  be  lawful  for  any  person  to  bring  or  send  any  such  animal  as'  aforesaid 
from  any  place  in  Great  Britain  beyond  the  limits  of  the  Mansfield  pett; 
sessional  division,  and  that  every  person  offending  therein  should,  for  every 
offence  forfeit  any  sum  not  exceeding  20L,  and  a  copy  of  such  notice  was 
forthwith  sent  to  the  clerk  of  Her  Majesty's  Privy  Council  and  published  bj 
him  in  the  London  Gazette,  of  the  12th  day  of  December,  1865.  And  for  that 
on  the  2nd  day  of  January,  1866,  at  the  parish  of  Mansfield,  being  a  place 
within  the  said  county  of  Nottingham,  and  within  the  said  petty  sessional 
division  of  Mansfield,  the  said  appellant  did  unlawfully  bring  one  heifer  from 
the  town  and  county  of  the  town  of  Nottingham,  being  a  place  beyond  the 
limits  of  the  Mansfield  petty  sessional  division  aforesaid,  into  the  said  parish 
of  Mansfield,  being  a  place  within  such  petty  sessional  division,  contrary  to 
the  said  notice,  the  said  order  in  council,  and  the  statutes  in  that  case  made 
and  provided. 

The  said  parties  respectively  being  then  present,  the  said  charge  was  by 
us  duly  heard,  and  upon  such  hearing  the  said  appellant  was  duly  convicted 
before  us,  of  the  said  offence,  and  we  adjudged  him  to  forfeit  and  pay  the 
sum  of  1201.,  to  include  costs  to  be  paid  according  to  law;  and  if  the  said  sum 
was  not  paid  forthwith,  we  ordered  that  the  same  be  levied  by  diabress  and 
sale  of  the  goods  and  chattels  of  the  appellant,  and  in  defaidt  of  sufficient 
distress  we  adjudged  the  appellant  to  be  imprisoned  in  the  house  of  correction 
at  Southwell,  in  the  said  county,  for  the  space  of  two  calendar  months,  unless 
the  said  sum  and  all  costs  and  charges  of  the  said  distress  should  be  sooner 
paid. 

And  at  the  said  petty  sessions  holden  at  the  same  time  and  place  eight 
other  separate  and  distinct  informations  were  preferred  by  the  said  respondent, 
under  the  said  act  of  the  11  &  12  Vict.  c.  107,  and  the  said  order  in  council, 
each  of  which  said  eight  informations  respectively  chained  the  said  appellant 
on  the  said  2nd  day  of  January,  1860,  with  the  same  offence  in  all  respects 
as  was  charged  against  him  in  and  by  the  said  first  information  hereinbefore 
mentioned,  and  the  said  parties  being  respectively  then  present,  the  said  last- 
mentioned  eight  several  charges  were  gone  into,  and  to  each  of  the  said  charges 
the  said  appellant  pleaded  that  he  had  been  convicted  before.  We  overruled 
the  said  plea  in  each  case ;  and  the  eight  several  charges  were  by  us  duly 
heard,  and  upon  such  hearings  the  said  appellant  was  duly  convicted  before 
us  of  each  of  the  said  eight  offences,  and  we  adjudged  him  in  each  case  to 
forfeit  and  pay  the  sum  of  lOL,  including  costs  to  be  paid  acctnding  to  law, 
and  if  the  said  several  sums  were  not  paid  forthwith,  we  ordered  the  same  to 
be  levied  by  distress  and  sale  of  the  goods  and  chattels  ol  the  said  appellant, 
and  in  default  of  sufficient  distress  we  adjudged  the  said  appellant  to  be 
imprisoned  consecutively  on  each  of  the  said  eight  convictions  in  the  house 
of  correction  at  Southwell,  in  the  said  county,  for  the  space  of  fourteen  days, 
unless  the  said  several  sums,  and  all  costs  fuid  chaises  of  the  said  distress 
should  be  sooner  paid. 

And  whereas  the  said  appellant  has  pleaded  auirefoia  convict  to  each  of 
the  said  eight  informations,  and  being  dissatisfied  with  our  detominations 
upon  tiie  hearings  of  the  said  eight  informations  as  being  erroneous  in  point 
of  law,  but  hath,  pursuant  to  section  2  of  the  statute  ^  &  21  Vict.  c.  43, 
applied  to  us  in  writing  within  three  days  after  the  said  determinati<»is  to 
state  and  sign  a  case  setting  forth  the  facts  and  the  groimds  of  such  our 
determination  for  the  opinion  thereon  of  Her  Majesty's  Court  of  Queen's  Bench 
at  Westminster,  now,  therefore,  we  the  said  justices  in  compliance  with  the 
said  application  of  the  said  appellant,  and  the  proviaions  of  the  statute  aive- 
eaid,  do  hereby  state  and  sign  such  case  as  aforesaid  as  follows: — 

At  the  petty  sessions  held  as  aforesaid,  the  said  nine  informations  cams 
on  to  be  heard  in  their  order.  In  support  of  the  first  information  copies  <d 
the  said  order  in  council,  and  notice  of  justices  of  the  peace  were  put  in,  ^lich 
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copies  are  hereunto  annexed,  and  are  to  be  taken  as  part  ot  this  case,  and  it 
was  proved  on  the  part  of  the  informant,  the  respondent  in  this  appeal,  that 
on  2nd  day  of  January,  1866,  at  the  parish  of  Mansfield,  in  the  county  of 
Nottingham,  the  said  appellant  did  unlawfully  bring  six  heifers  and  three 
cows,  altogether  and  at  the  same  time,  in  a  Great  Northern  Railway  truck, 
by  the  Midland  Railway,  from  the  town  and  county  of  the  town  of  Nottingham, 
being  a  place  beyond  the  limits  of  the  Mansfield  petty  sessional  division  afore- 
said, into  the  said  parish  of  Mansfield,  being  a  place  within  such  petty  sessional 
division. 

Upon  the  hearing  of  the  other  eight  informations  the  same  evidence  in 
all  respects  was  adduced  as  was  given  on  behalf  of  the  informant  in  support 
of  the  first  information ;  to  the  second  and  subsequent  information  the  defen- 
dant pleaded  respectively  autrefois  convict,  and  contended  that  the  facts 
disclosed  upon  the  first  information  constituted  one  offence  only  in  law.  We, 
however,  being  of  opinion  that  after  publication  of  the  notices  above-mentioned 
it  was  a  separate  offence  against  the  said  18th  clause  of  the  said  order  in 
council  to  bring  any  one  animal  of  the  description  named  therein  from  any 
place  in  Great  Britain  beyond  such  jurisdiction  into  any  place  within  such 
jurisdiction,  and  that  to  bring  six  heifers  and  three  cows,  although  all  were 
brought  at  the  same  time,  constituted  nine  separate  and  distinct  offences 
against  such  order,  and  for  each  of  which  offences  the  defendant  was  liable 
in  each  c^e  to  forfeit  a  sum  not  exceeding  201.  and  costs,  gave  our  determina- 
tion against  the  said  appellant  in  the  mamier  before  stated. 

It  is  agreed  that  this  case  is  stated  by  us  at  the  appellant's  request  in 
respect  of  the  conviction  upon  the  second  information  only,  and  that  the 
convictions  upon  the  other  seven  informations  are  to  abide  the  judgment  of 
the  court  of  Queen 's  Bench  upon  this  case,  that  is  to  say,  they  are  respectively 
to  be  affirmed  or  quashed  accordingly,  as  the  said  court  shall  order  the  second 
conviction  to  be  affirmed  or  quashed. 

The  question  of  law  arising  on  the  above  statement,  therefore,  is  as 
follows,  viz. : 

Was  the  bringing  the  six  heifers  and  three  cows  on  the  said  2nd  day  of 
January,  1866,  from  Nottingham  to  Mansfield,  nine  offences  or  one  offence 
only  in  point  of  law,  whereupon  the  opinion  of  the  court  of  Queen's  Bench 
is  asked  upon  the  said  question  of  law,  whether  or  not  we,  the  said  justices, 
were  correct  in  our  determination  aforesaid,  and  as  to  what  further  should 
be  done  or  ordered  by  the  said  court  in  the  premises. 

Given  under  oiir  hands  the  8th  day  of  March,  1866,  at  the  Town  Hall, 
Mansfield,  in  the  county  of  Nottingham  aforesaid. 

Fra8.  EDkLL. 
Walter  Need. 

The  18th  section  of  the  order  in  council  enacts,  that  whenever  any  local 
authority  declares  by  notice,  &c.  it  shall  not  be  lawful  for  any  person  to  bring 
or  send  any  such  animal  or  description  thereof,  except  in  accordance  with 
such  conditions  aforesaid,  from  any  place  in  Great  Britain  beyond  such  juris- 
diction into  any  place  within  such  jurisdiction,  &c. ;  provided  always  that 
nothing  contained  in  this  clause  of  this  order  shall  make  it  unlawful  "for  any 
person  to  send  or  carry  any  such  animals  by  railway  through  such  jurisdiction, 
and  provided  also  that  nothing  contained  in  this  clause  of  this  order  shall 
make  it  unlawful  for  any  person  to  bring  or  send  with  the  license  of  any  two 
justices,  &c.  any  such  animals  from  any  land  or  premises  in  his  own  occupa- 
tion and  beyond  such  jurisdiction,  to  any  other  land  or  premises  in  his  own 
occupation  within  such  jurisdiction.  The  22nd  clause  of  the  same  order 
provided  that  every  person  offending  against  this  order  shall,  in  pursuance  of 
the  said  act,  for  every  such  offence,  forfeit  any  sum  not  exceeding  twenty 
pounds,  which  the  justices  before  whom  he  or  ^e  shall  be  convicted  of  such 
offence,  may  think  fit  to  impose. 

Bristowe,  for  the  respondent,  contended  that  the  appellant  was  rightly 
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convicted,  for  the  offences  were  several,  and  not  joint.  The  object  was  to 
prevent  the  spread  of  disorders  among  cattle,  and  it  is  not  likely  that  if  one 
oftenee  should  be  committed  by  driving  one  heifer  within  a  prohibited  district, 
that  the  offence  would  be  the  same  if  there  should  be  a  drove  of  cattle.  The 
18^  section  clearly  treats  the  driving  of  each  heifer  as  a  distanct  and  separate 
offence— .4«omey-GeneraI  v.  Maclean  (1  H.  &  C.  750);  B.  v.  Scott  (33  L.  J. 
80,  Q.B.). 

Mellor,  for  the  appellant,  contended  that  the  general  rule  was,  that  one 
offence  was  only  committed,  though  there  may  be  several  acts  or  repetitions 
of  acts  involved — Crippa  v.  Durden  (Cowp.  S40);  Collint  v.  Hopwood  (15 

M.  &  W.  459). 

Blackbl'kn,  J. — I  think  in  t^is  case  the  jmtices  were  mistaken  in  the 
conclusion  to  which  they  came,  and  that  one  offence  only  was  committed, 
and,  therefore,  only  one  penalty  should  have  been  imposed.  The  11  &  12 
Vict.  c.  107,  gives  power  to  the  privy  council  to  make  orders  and  regulations 
as  to  t^e  removal  of  infected  cattle,  and  such  orders,  when  made,  are  put  on 
the  same  footing  as  an  act  of  parliament.  The  orders  in  council  make  it 
unlawful  for  any  person  to  bring  or  send  any  such  animal  from  one  place  to 
another,  and  by  another  section  a  penalty  not  exceeding  201.  is  imposed  for 
every  such  offence.  The  question  is,  whether,  in  the  present  case,  one  offence 
or  nine  offences  have  been  committed.  There  is  no  doubt  that  the  respondent 
has  transgressed  the  order  in  council  at  least  once.  Now  on  a  view  of  the 
language  of  the  two  sections  of  the  order  in  council,  it  is  by  no  means  easy 
to  say  what  the  person  who  drew  those  orders  had  in  his  mind  at  the  time, 
and  whether  he  intended  to  put  the  penalty  on  each  head  of  cattle,  or  on  the 
jlriving  a  whole  herd.  The  general  rule  is,  that  one  offence  only  is  committed 
■when  such  language  is  used.  Thus  if  a  person  drove  away  a  whole  herd  of 
cattle  with  a  felonious  intent  to  steal,  there  would  be  but  one  larceny,  though 
■eeveral  cattle.  In  the  same  way  I  think  that  there  was  but  one  offence  with 
Tespect  to  several  animals  driven  in  a  herd,  and  at  the  same  time.  It  has 
'been  suggested  that  if  one  offence  only  is  committed,  persons  mi^^t  drive  a 
;tucrative  trade  by  paying  the  maximum  penalty,  and  driving  a  large  herd  at 
•one  time.  The  later  orders,  however,  cure  that;  and  though  certain^  the 
Hsnguage  might  have  been  much  clearer  than  it  is,  still  I  think  upon  tiie  whole 
that  it  was  meant  only  to  impose  one  penalty,  though  several  cattle  may  have 
been  driven  together  at  the  same  tune. 

Shee,  J.,  concurred. 

Judgment  for  appeUant. 


IN  THE  COURT  OF  EXCHEQUER. 

Martin,  Channell,  and  Piggott,  BB.,  Feb.  9,  1866. 

WBIGHT  V.  DEELEY  AND  OTHEES. 

80  J.  P.  631;  4  H.  A  C.  209. 

Principle  applied,  Huckle  v.  WiUon,  1877,  2  CP.  D.  410;  26  W,  B.  98 
(CP.  D.).  Approved,  Walker  v.  General  Mutual  Building  Society,  1887, 
36  Ch.  D.  777;  67  L.  T.  574  (C.  A.).  Referred  to,  Daviea  v.  Second 
Chatham  Permanent  Benefit  Building  Society,  1889,  61  L.  T.  680;  (Q.B.  D.). 
See  Sibun  v.  Pearce,  1890,  44  Ch.  D.  854  ;  62  L,  T.  888  (Ch.  D.) :  affirmed, 
1890,  44  Ch.  D.  864;  68  L.  T.  128;  88  W.  B.  668  (C.  A.). 

Benefit  Building  Society — Withdrawal  of  aharea — Priority  of  payment-- 
Diapute  on  the  conairuction  of  a  rule — Arbitration^Action — 10  Geo.  4,  c.  56— 
4*5  Will.  4.  c.  40-6  dt  7  Wm.  4,  c.  82, 

Building  Society.  B..— Among  the  rulea  of  a  budding  society,  tpo*  ona 
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which  provided  "  that  any  member  who  8haU  he  detirout  of  withdrawing  from 
thie  society  any  share  or  eharee,  Bhall  be  allowed  to  do  so  on  giving  two  months' 
notice  in  writing  of  such  his  or  her  intention  to  the  secretary,"  subject  to 
certain  deductions  for  expenses,  "  provided  always,  that  the  deductions  here- 
inbefore mentioned  shall  not  extend  to  widows  and  children  of  deceased 
members,  and  who  shall  always  have  a  priority  in  cases  of  withdrawal." 
Another  rule  provided,  "  that  the  board  of  management  for  the  time  being, 
or  the  major  part  of  them,  shall  determine  all  disputes  which  may  arise 
respecting  the  construction  of  these  rules,  or  of  any  of  the  clauses,  matters, 
or  things  herein  contained;  and  also  of  any  additions,  alterations,  or  amend- 
ments which  shall  or  may  hereafter  arise  between  the  board  and  any  member 
of  this  society,  or  persons  claiming  on  account  of  a  member;  and  in  the  event 
of  their  decision  being  unsatisfactory,  then  to  be  referred  to  arbitration." 
The  plaintiff  being  a  member  of  the  society  gave  notice  to  the  secretary,  that 
he  wished  to  withdraw  the  amount  of  his  shares.  Previously  to  his  giving 
such  notice,  other  members  had  also  given  similar  notices,  and  as  their  notices 
expired,  they  were  paid  the  sums  of  money  due  to  them,  in  consequence  of 
which  there  was  not  sufficient  money  at  the  society's  bankers  to  meet  the 
plaintiff's  claim.  The  defendants  alleged  that  they  had  the  right  to  pay 
claims  in  the  order  in  which  they  fell  due,  which  the  plaintiff  disputed,  and 
refused  to  refer  the  matter  to  arbitration,  but  brought  his  action  for  the  sum 
due  to  him: — Held,  that  this  was  a  matter  arising  between  the  board  of 
management  and  a  member  of  the  society  as  such,  and  that  the  plaintiff, 
therefore,  was  bound  to  submit  to  arbitration,  a/nd  was  precluded  from  bringing 
an  action. 

The  question  in  (his  case  arose  upon  a  plea  and  demurrer  to  a  declaration. 

This  cause  was  tried  at  the  Surrey  Summer  Assizes,  18G5,  when  a  verdict 
was  taken  for  the  plaintiff  for  621.,  subject  to  a  special  case,  which  set  out 
the  following  facts: — ^The  plaintiff  is  a  tradesman  at  Poplar,  in  the  county  of 
Middlesex,  and  the  defendants  are  the  trustees  of  the  Third  Poplar  and  Lime- 
house  Benefit  Building  Society,  established  in  November,  1863,  under  the 
provisions  of  the  6  &  7  Will.  4,  c.  32.  The  rules  and  regulations  for  the 
government  of  the  society,  were  duly  made  by  the  members  thereof,  and  on 
the  12th  of  the  said  month  duly  certified  and  enrolled,  pursuant  to  the  statutes 
in  that  behalf.    Among  those  rules  the  following  are  material  to  this  case : 

16.  "  That  any  member  who  shall  be  desirous  of  withdrawing  from  this 
society  fuiy  share  or  shares  shall  be  allowed  to  do  so  on  giving  two  montliB' 
notice  in  writing,  according  to  form  2,  at  the  end  hereof,  of  such  his  ox  her 
intention  to  the  secretary,  subject  to  the  payment  of  all  fines  then  due,  and 
to  the  deduction  of  5s.  per  share  during  the  first  five  years  of  the  society,  and 
2s.  6d.  per  share  for  the  next  five  years,  as  a  proportionate  share  of  the 
expenses  incurred.  Provided  always,  that  the  deduction  hereinbefore  men- 
tioned  shall  not  extend  to  widows  and  children  of  deceased  members,  and  who 
shall  always  have  a  priority  in  cases  of  withdrawal." 

14.  "  That  the  board  of  management  for  ihe  time  being,  or  the  major 
part  of  them,  shall  determine  all  disputes  which  may  arise  respecting  the 
constructipn  of  these  rules,  or  of  any  of  the  clauses,  matters  or  things  herein 
contained;  and  also  of  any  additions,  alterations,  or  amendments  which  shall 
or  may  hereafter  arise  between  the  board  and  any  member  of  this  society, 
or  persons  claiming  on  account  of  a  member;  and  in  the  event  of  their  decision 
being  unsatisfactory,  then  to  be  referred  to  arbitration,  as  set  forth  in  the 
next  rule." 

15.  "  That  at  the  first  appropriation  meeting  of  the  members,  after  the 
enrolment  of  these  rules,  five  arbitrators  shall  be  elected,  none  of  the  said 
arbitrators  being  beneficially  interested,  either  directly  or  indirectly,  in  the 
funds  of  the  society;  and  in  each  case  of  dispute  referred  to  them,  the  names 
of  the  arbitrators  shall  be  written  on  pieces  of  paper,  and  placed  in  a  box  or 
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glass,  and  the  three  whose  names  are  first  drawn  by  the  complaining  party, 
or  some  one  appointed  by  him,  her,  or  them,  shall  be  the  arbiUators  to  decide 
the  matter  in  dispute,  and  their  decision  shall  be  final  and  binding  <m  all 
parties." 

On  the  10th  March,  1863,  the  plaintiff  became  the  holder  of  four  shares 
in  the  society,  and  continued  the  holder  thereof  until  the  lOtii  of  April,  1865. 
The  plaintiff  duly  paid  to  the  society  the  whole  amount  of  the  subscriptions 
and  fines,  and  other  monies  which  became  due  and  payable  from  time  to 
time  in  respect  of  the  said  shares  up  to  the  10th  April,  1865.    The  total 
amount  so  paid  by  him  is  631.  ISs.  ^d.,  and  after  allowing  for  all  deducticms 
for  which  he  is  liable,  such  subscriptions  amount  to  621.  and  that  amount, 
it  is  admitted,  is  now  due  to  him  in  respect  of  such  subscriptions,  if  he  is 
entitled  to  recover  in  this  action.    On  the  10th  April,  1865,  the  plaintiff  duly 
gave  the  secretary  notice  that  he  was  desirous  of  withdrawing  his  subscriptions 
on  his  shares  from  the  funds  of  the  association.    The  plaintiff's  name  was 
thereupon  erased  and  removed  from  the  register  of  members  and  other  books 
of  the  society,  and  he  thereupon  ceased  to  act  as  a  member  thereof.  At 
different  times  between  the  1st  November,  1864,  and  the  9th  day  of  April, 
1865,  twenty-five  members  of  the  society  gave  to  the  secretary  two  months* 
notice  in  writing  of  their  intention  to  withdraw  from  the  society  their  respective 
shares  and  subscriptions,  which  subscriptions,  after  making  all  deductions  to 
be  made  in  that  behalf  under  the  said  rules,  amounted  to  5941.  15s.  Before 
the  10th  June,  1865,  eight  of  the  twenty-five  members  who  gave  the  notice 
were  paid  the  amount  of  their  respective  subscriptions,  viz.,  2331.  These 
eight  members  were  paid  in  rotation,  according  to  the  time  when  they  gave 
their  notices.    On  the  20th  June,  1865,  another  of  the  said  twenty-five 
members  (he  having  given  his  notice  prior  to  the  other  notices  by  tiie  members 
who  had  not  been  paid)  was  paid  his  subscriptions,  amounting  to  41Z.  5«. 
Except  as  aforesaid,  at  the  commencement  of  this  action,  no  part  of  the  said 
sum  of  5941.  15s.  was  paid.    Under  another  of  the  said  rules,  on  the  2l8t  of 
December,  1864,  the  sum  of  200i.  was  duly  appropriated  and  awarded  by  the 
then  directors  of  the  society  to  Mr.  Deeley,  then  and  continually  since  a 
member  of  the  society.    On  the  24th  of  February,  1865,  the  further  sum  of 
2001.  was  duly  appropriated  and  awarded  by  the  then  managers  of  the  society 
to  Mr.  Wood,  then  and  continually  since  a  member  of  the  society.  These 
persons,  to  whom  the  appropriations  had  been  made,  were  entitled  to  have 
them  paid  to  them  in  accordance  with  the  rules  of  the  society,  subject  to  the 
question  whether  the  plaintiff  was  not  first  entitled  to  have  paid  to  him  f^e 
amount  of  his  subscriptions.    The  two  sums  of  money  appropriated  and 
awarded  were  actually  payable  to  the  said  members  at  the  time  this  action 
was  brought,  but  no  particular  sums  of  money  were  specifically  set  apart  for 
such  payments.    The  sum  of  200!.  awarded  to  Mr.  Deeley  has  been  at  the 
society's  bankers  ready  to  be  paid  to  him.    The  other  sum  of  2001.  appro- 
priated to  Mr.  Wood  was  duly  paid  by  the  society  under  such  appropriation 
on  the  10th  October,  1865.   At  the  time  of  the  commenoemoit  of  this  actaon 
the  society  had  at  their  bankers  the  sum  of  254L  18a.  lOd..  which  includes 
the  2001.  appropriated  to  Mr.  Deeley.   The  matters  in  dispute  in  this  action 
have  not  been  referred  to  arbitration  under  the  rule  before  set  out,  but  the 
defendants  and  the  board  of  management  have  always  been  ready  and  willing 
to  submit  them  to  arbitration.    The  society  called  the  plaintiff's  attention 
to  the  rule  requiring  arbitration  on  the  24th  June,  1865.    This  present  acticm 
was  commenced  two  days  afterwards.    The  plaintiff,  before  action,  applied 
to  the  society  for  the  amount  of  his  claim,  but  they  declined  to  pay  it  at  that 
time,  upon  the  ground  that  ^ey  had.  under  the  circumstances,  no  money  in 
hand  which  they  could  apply  in  payment  of  his  claim. 

J.  Brown,  Q.C.  {Digby,  with  him),  for  the  plaintiff,  cited  6  A  7  Will.  4, 
c.  82.  s.  4;  10  Oeo.  4.  c.  56,  ss.  8  and  27;  Cuthill  v.  Kingdom,  1  Exch.  494; 


Digitized  by  Google 


SJUL 


WRIGHT  V.  DEELET. 


3653 


Morrison  v.  Glover  (4  Exch.  430);  Farmer  v.  Giles  (5  H.  &  N.  753);  Kelaale 
V.  Tyler  (11  Exch.  513). 

Eyre  Lloyd  appeared  for  the  defendants,  and  referred  to  Farmer  v.  Smith 
(4  H.  &  N.  196),  but  was  not  called  upon  to  argue. 

Martin,  B. — I  am  of  opinion  tliat  our  judgment  ought  to  be  for  the 
defendants.  The  declaration  sets  forth  that  the  defendants  are  trustees  of  a 
building  society,  conducted  under  certain  rules  enrolled  pursuant  to  the  G  &  7 
Will.  4,  c.  32.  This  statute  recites  that  "  certain  societies,  commonly  called 
building  societies,  have  been  established  in  different  parts  of  the  kingdom, 
principally  among  the  industrious  classes,  for  the  purpose  of  raising*  by  email 
periodical  subscriptions,  a  fund  to  assist  the  members  thereof  in  obtaining 
small  freehold  or  leasehold  property,  and  it  is  expedient  to  afford  protection 
and  encouragement  to  such  societies,  and  the  property  obtained  therewith." 
The  statute  then  goes  on  to  enact  that  any  number  of  persons  may  form 
themselves  into  societies  for  the  piurpose  of  raising,  by  subscription  among  the 
members,  in  shares  not  exceeding  the  value  of  150/.  each,  a  stock  or  fund 
for  the  purpose  of  enabling  each  member  to  receive  the  amount  of  his  share 
to  erect  or  purchase  one  or  more  dwelling-houses.  The  statute  then  proceeds, 
by  the  4th  section,  to  incorporate  the  Friendly  Societies  Act,  10  Geo.  4,  c.  56, 
and  the  provisions  of  the  4  £  5  Will.  4,  c.  40,  as  to  enrolment  of  rules.  The 
rules  of  this  society  form  part  of  this  case.  There  is  nothing  in  them  at 
Tariance  with  the  provisions  of  these  acts,  or  the  general  law  of  the  realm, 
and,  in  addition  they  have  been  certified  by  the  barrister  appointed  to  certify 
the  rules  of  these  societies.  I  apprehend,  therefore,  that  these  rules  are 
binding  on  every  member  of  the  society.  The  declaration  proceeds  to  state 
that  the  defendants,  as  such  trustees,  are  possessed  of  the  monies  and  property 
of  the  society;  it  then  sets  out  the  18th  rule,  and  avers  that  the  plaintiff 
became  a  member  of  the  society,  and  paid  a  sum  of  money  for  subscriptions 
in  respect  of  shares;  that  he  gave  notice  of  his  intention  to  withdraw  from 
the  society,  and  have  the  amount  of  his  shares  subject  to  certain  deductions, 
yet  he  has  not  been  allowed  to  withdraw  from  the  said  society,  and  has  not 
been  paid  the  amount  of  his  shares.  The  first  question  is,  whether  there  is 
any  cause  of  action  shown  on  the  face  of  the  declaration,  and  whether  it  is 
not  bad  upon  demurrer?  I  think  it  is,  though  it  is  not  necessary  to  decide 
that  point,  for  I  am  clearly  of  opinion  that  the  plea  affords  a  complete  defence 
to  the  action.  The  plea  commences  with  a  repetition  of  the  statements  in 
the  declaration  as  to  the  defendants  being  a  benefit  building  society.  It  then 
sets  out  the  14th  rule,  which  provides  that  the  board  of  management  shall 
determine  all  disputes  which  may  arise  respecting  the  construction  of  Uie 
rules,  or  of  any  of  the  clauses,  matters,  or  things  therein  contained,  and  in 
the  event  of  their  decision  being  unsatisfactory,  the  dispute  is  to  be  referred 
to  arbitration  in  maimer  provided  by  the  next  rule.  The  facts  are,  that  the 
plaintiff  gave  the  defendants  notice  of  his  desire  to  withdraw  from  the  society, 
and,  this  withdrawal  being  assented  to,  it  is  conceded  that  he  is  entitled  to 
receive  back  his  subscriptions  on  shares,  subject  to  certain  deductions.  But 
the  defendants  contend  that  they  have  a  right  to  regulate  the  time  when  the 
money  is  to  be  paid,  and  that,  as  previous  notices  of  withdrawals  had  been 
given  by  other  members,  they  became  entitled  to  priority  of  payment.  Now, 
although  the  14th  rule  is  not  well  expressed,  it  is  clear  that  this  claim  is  a 
dispute  respecting  the  construction  of  a  rule;  and  that  it  was  intended  that 
the  board  of  management  should  determine  whether,  upon  the  true  construc- 
tion of  the  18th  rule,  the  plaintiff  is  entitled  to  receive  the  money,  and  the 
defendants  are  bound  to  pay  it ;  or  whether,  on  the  other  hand,  the  defendants 
are  not  at  liberty  to  take  into  consideration  all  the  circumstances,  and  defer 
the  pa^'ment  if  other  members  have  a  right  of  priority.  Without  saying 
whether  the  defendants'  construction  of  the  18th  rule  is  right  or  wrong,  I 
think  that  this  claim  is  a  dispute  between  the  board  of  management  and  a 
member  of  the  society  respecting  the  construction  of  a  rule,  and  that,  in 
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the  event  of  the  decision  of  the  board  being  unsatisfactory,  the  matter  must 
be  referred  to  arbitration.  The  plea  proceeds  to  set  out  the  15th  rule,  and 
avers  that  the  plaintifE  is  a  member  of  the  society,  and  subject  to  the  rules, 
and  that  the  present  claim  is  a  dispute  between  the  board  of  management 
of  the  society  .and  the  plaintiff,  as  such  member,  respecting  certain  matters 
and  things  contained  in  the  said  rules,  and  which,  by  the  rules  and  the 
statutes,  ought  to  be  decided  by  the  board  of  management,  subject  to  an 
appeal  to  arbitration.  In  my  opinion  all  these  averments  have  been  proved. 
The  plea  then  goes  on  to  aver  that  the  defendants  have  done  all  things 
necessary,  and  all  conditions  have  been  performed  to  entitle  them  to  have 
the  dispute  so  decided,  but  the  plaintiff  has  refused  to  submit  the  dispute 
to  the  board  of  arbitrators.  It  is  clear  that  the  plaintiff  has  so  refused,  and, 
therefore,  in  my  judgment,  every  averment  in  the  plea  is  fully  made  out. 
It  is  argued  that  the  14th  rule  is  not  in  compliance  with  the  requisition  d 
the  27th  section  of  the  10  Geo.  4,  c.  66,  but  there  is  no  foundation  for  that 
argument.  The  plaintiff  has  himself  agreed  that  certain  matters  in  dispute 
between  him  and  the  board  of  management  shall  not  be  the  subject  of  an 
action  in  a  court  of  law.  and  after  the  decision  of  the  House  of  Lords  in 
Scott  V.  Avory  (5  H.L.  Cases,  811)  it  is  clear  that  this  action  is  not  main- 
tainable. I  have  read  the  judgment  of  the  Lord  Chief  Justice  and  my 
Brothers  Crompton  and  Cresswell,  and  I  conciu  with  them.  According  to 
the  statement  in  this  case,  twenty-five  members  have  given  notice  of  Uieir 
intention  to  withdraw  from  the  society,  consequently  if  this  acticxi  were 
maintainable,  the  society  would  be  liable  to  twenty-five  actions. 

Channell,  B. — also  am  of  opinion  that  the  defendants  are  entitled  to 
our  judgment.  I  very  much  doubt  whether  the  declaration  is  good  upon  the 
face  of  it ;  but  it  becomes  unnecessary  to  decide  that  point,  because  I  am 
clearly  of  opinion  that  all  the  material  portions  of  the  plea  are  fully  proved. 

PiooTT,  B.,  concurred. 

Judgment  for  the  defendant$. 


IN  THE  COURT  OF  EXOHEQUBR. 

KelzjT,  C.B.,  Brahweu.,  Channell,  and  Pigott,  BB.,  Not.  7,  1866. 
DUNN  V.  THE  NOETH  STAFFOEDSHIRE  EAILWAY  COMPANY. 

80  J.  P.  760. 

Negligence — Railway  company — Trespaaa  of  servant — Private  road — Foot- 
path— Miadireciion. 

Negligence.  A. — A  servant  of  a  railway  company  while  in  the  execution 
of  his  duty  as  such,  committed  a  trespass  by  driving  his  waggon  along  a 
private  road.  While  going  along  that  road,  he  did  not  leave  room  between 
his  waggon  and  the  waU  for  a  foot  passenger  to  pass.  In  consequence  ike 
waggon,  in  turning  out  of  the  private  road  into  a  public  road,  crushed  the 
plaintiff'g  husband  against  the  waU  and  kiUed  him.  In  leaving  the  case  to  the 
jury,  the  Judge  did  not  ask  them  in  so  many  words  to  consider  whether  the 
accident  was  or  was  not  inevitable: — Held,  thai  it  was  the  duty  of  the  driver 
of  the  waggon  to  see  that  there  was  room  for  any  possible  foot  passenger  to 
pass  between  his  waggon  and  the  wall,  more  especially  a»  he  was  a  trespnsseT, 
and  as  he  did  not  do  so  he  was  guilty  of  negligence : — Held,  also,  that  a  Judge 
is  not  bound  to  call  the  attention  of  the  jury  to  every  possible  ground  of  defend, 
and,  therefore,  he  was  not  guilty  of  misdirection  by  omitting  to  do  so. 

This  was  an  action  brought  by  the  plaintiff,  the  widow  and  executrix  of 
one  Charles  Dunn,  imder  JjotA  Campbell's  Act,  to  recovor  damages  from  the 
defendants,  by  reason  of  the  death  of  her  husband,  which  was  caused,  as  ^ 
alleged,  by  the  negligence  of  one  of  their  servaixts,  for  which  th^  were 
respcmsible. 
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The  cause  was  tried  at  the  last  Summer  Assizes  at  Stafford,  before 
Keating,  J.  It  then  appeared  that  the  person  through  whose  alleged 
negligeace  the  deceased  met  with  his  death,  was  employed  by  the  defendants, 
the  railway  company,  as  a  carter  or  waggoner,  to  go  to  a  certain  place,  and 
convey  away,  for  transit  by  their  railway,  two  crates  of  china.  Having  arrived 
at  the  Bpot  where  the  crates  were  to  be  taken  up,  an4  having  loaded  them  in 
his  waggon,  the  defendants*  waggoner,  instead  of  returning  by  the  regular 
road,  the  one  by  which  he  had  arrived,  took  a  shorter  cut  tlu-ough  a  gap  in 
a  wall,  across  a  marl  bank,  and  through  a  private  road  into  the  public  road. 
On  one  side,  the  o£E  side,  at  least  of  the  private  road  there  was  a  wall,  and  in 
going  down  the  private  road,  the  defendants'  waggoner  did  not  leave  sufficient 
room  between  his  waggon  and  the  wall  for  a  foot  passei^er  to  pass.  At  the 
point  of  junction  between  this  private  road  and  the  public  road,  the  deceased, 
who  it  appeared  had  turned  in  from  the  public  road  to  cross  the  private  road, 
was  jambed  in  between  the  wall  and  the  off  side  of  the  waggon,  and  was 
thereby  killed.  It  was  proved  that  the  waggoner  was  not  driving  recklessly, 
but  was  leading  his  wheel  horse  by  the  head  on  the  near  side  in  order  to  tiun 
the  waggon  properly  into  the  public  road,  which  ran  at  right  angles  to  the 
private  road.  The  accident  happened  about  five  o'clock  in  the  afternoon  of 
the  23rd  of  November,  1865.  Owing  to  the  state  of  the  light,  and  the  position 
of  the  waggoner,  it  was  impossible  for  him  to  have  seen  the  deceased,  but  the 
accident  would  not  have  happened,  had  the  waggon  been  further  from  the 
wall  on  the  off  side  of  the  private  road.  The  jury  found  a  verdict  for  tiie 
plaintiff  with  damages  400Z.  The  learned  Judge  who  tried  the  case  reserved 
leave  to  the  defendants  to  move  the  court  above  to  enter  a  nonsuit. 

Huddleston,  Q.O.  (with  him  Dowdeswell),  now  moved  accordingly  for  a 
nonsuit,  or  for  a  new  trial,  on  the  ground  of  a  misdirection,  and  that  the 
verdict  was  against  the  evidence.  He  contended  that  there  was  no  negligence 
on  the  part  of  the  waggoner,  who  could  not  have  supposed  that  anyone,  with 
his  eyes  open,  would  have  attempted  to  pass  between  the  waggon  and  the 
wall,  and  that  by  so  doing  the  deceased  was  guilty  of  contributory  negligence. 
He  alleged,  as  misdirection,  firstly,  that  the  Judge  in  leaving  to  the  jury  the 
question  whether  the  death  was  caused  by  the  negligence  of  the  defendants' 
servant,  without  contributory  negligence  on  the  part  of  the  deceased,  put  the 
question,  "  was  the  waggoner  guilty  of  negligence  under  all  the  circumstances, 
part  of  such  circumstances  being  that  he  was  a  trespasser?"  Secondly,  that 
the  learned  Judge  did  not  leave  it  to  the  jury  to  say  whether  it  was  or  was  not 
an  inevitable  accident. 

Kelly,  C.B. — ^We  are  all  of  opinion  that  there  should  be  no  rule  in  this 
case.  It  seems  to  me  that  this  is  one  of  the  plainest  of  cases.  Under  any 
cinsumstanoes  the  driver  was  bound  to  take  care  that  he  left  room  between 
his  waggon  and  the  wall  for  any  possible  foot  passenger,  and  in  this  case  he 
was  doubly  bound  to  do  so,  as  being  a  trespasser,  he  had  no  right  to  assume 
that  nobody  would  attempt  to  pass  by.  If  there  was  not  sufficient  width 
in  the  road  for  a  waggon  and  a  foot  passenger  to  pass,  then  he  ought  to  have 
ascertained  beyond  doubt  that  the  road  was  clear  before  he  proceeded.  In 
whatever  way  this  case  is  regarded,  the  driver  was  guilty  of  negligence.  There 
was  nothing  in  the  deceased's  conduct  amounting  to  contributory  negligrace; 
he  was  where  he  had  a  right  to  be,  and  where  he  might  expect  to  find  room 
for  him.  There  was  also  ample  evidence  on  which  the  jury  might  find  the 
verdict  they  eventually  gave.  There  was  no  misdirection.  The  learned 
Judge  rightly  told  the  jury  that  they  were  to  take  all  the  circumstances  of 
the  case  into  their  consideration,  and  one  of  those  circumstances  was  ttie 
fact  that  the  waggoner,  in  being  on  the  private  road,  was  a  trespasser.  It 
is  not  the  duty  of  a  Judge  to  call  the  attention  of  the  jury  to  every  possible 
ground  of  defence,  he  has  only  to  lay  the  case  fairly  before  them.  I  am, 
therefore,  of  opinion  that  the  rule  should  not  be  granted  on  either  of  the  points. 

The  other  learned  Judges  concurred. 
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IN  THE  CODBT  OF  EXCHEQUER. 

Nov.  7,  1866. 

WHITEHOUSE  b.  THE  MIDLAND  BAILWAY  COMPANY. 

30  J.  P.  760. 

Railway  company — Negligence — Porter — Breach  of  bye-law — Contributory 
negligence — Train  in  motion. 

Carriers.  B. — A  traveller  on  a  railway,  disobeying  the  bye-laws  of  the 
company,  by  getting  into  a  carriage  in  motion,  although  under  the  direction 
of  one  of  the  company's  porters,  cannot  recover  from  the  company  any 
compensation  for  an  accident  caused  to  him  by  his  so  doing: — Semble.  {per 
Bramwell,  B.,)  that  if  the  property  of  the  company  had  in  any  way  been 
injured  in  consequence  of  ihe  traveUer  acting  as  he  did,  ike  company  might 
have  sued  him  for  damages. 

This  was  an  action  against  the  defendants,  the  Midland  Eailway  Company, 
by  the  plaintifE,  a  commercial  traveller,  for  an  injury  alleged  to  have  been 
caused  to  him  by  the  negligence  of  a  servant  of  the  company  for  which  they 
were  liable. 

This  case  was  tried  at  the  last  Summer  Assizes,  for  Stafford,  before 
Keating,  J.  The  plaintiff,  on  the  20th  of  August,  took  a  ticket  at  Wakefield 
for  Sheffield,  and  proceeded  on  his  journey.  On  arriving  at  the  Masborough 
Junction,  it  is  necessary  for  Sheffield  passengers  to  diange  trains.  On  this 
occasion,  it  appeared  tlutt  t^e  train  from  We^efield  was  rather  late,  and  tiie 
plaintiff,  accompanied  by  one  of  the  defendants'  station  porters,  who  was 
carrying  his  luggage,  hastened  to  the  Sheffield  platform,  arriving  there  just 
as  the  Sheffield  train  was  starting  and  in  motion.  The  porter  at  once  opened 
a  door  of  one  of  the  carriages,  and  told  the  plaintiff  to  look  sharp  and  jump  in. 
In  attempting  to  do  so,  the  plaintiff  in  some  way  or  another  lost  his  balance, 
fell  backwards  on  the  platform,  and  was  dragged  some  few  yards,  receiving 
the  injuries  ^o/t  which  he  now  brought  this  action.  By  the  bye-laws  of  the 
company  the  porters  are  forbidden  to  open  the  door  of  a  carriage  in  motion; 
and  passengers  are  also  fturbidden  to  leave  or  enter  a  carriage  in  moticm.  At 
the  trial  it  was  objected  that  the  porter  was  not  acting  in  execution  of  his 
duty,  as  he  was  disobeying  the  orders  given  to  him,  and  that  the  company 
were,  therefore,  not  liable  for  any  accident  which  might  happen  through  his 
acts ;  also  that  the  plaintiff  by  disobeying  the  bye-laws,  and  entering  a 
carriage  in  motion,  was  guilty  of  contributory  negligence.  The  plaintiff  was 
nonsuited,  but  leave  was  reserved  to  him  to  move  to  set  the  noiuuit  aside, 
and  enter  the  verdict  for  himself. 

Powell,  Q.C.,  now  moved  accordingly. 

Keli.y,  C.B. — This  accident  is  entirely  the  result  of  the  plaintiff's  own 
fault.  Is  a  passenger  hound  to  do  all  that  a  porter  tells  him?  Surely  he 
should  use  his  common  sense,  and  not  jump  into  a  carriage  in  motion  merely 
because  one  of  the  company's  porters  opens  the  door,  and  tells  him  to  get 
in.    I  think  there  should  be  no  rule  in  this  case. 

Bbamwkll,  B. — I  am  entirely  of  the  same  opinion.  If  the  plaintiff  in 
falling  had  done  any  damage  to  the  property  of  the  company,  it  is  clear  to 
my  mind  that  they  could  have  maintained  an  action  against  him. 

Chaxnell  and  Pigott,  BB.,  concurred. 

Rule  refused. 
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IN  THE  COURT  OF  EXCHEQUER. 

Kelly,  C.B.,  Bramwell,  Channell,  and  Pigott,  BB.,  Nov.  7,  1866. 
ilEKCEK  V.  GOUCH. 
30  J.  P.  777. 

Maliciona  proaecution — Action — Noiice — Larceny  Act,  1801  (24  &  25 
Vict.  c.  96),  8.  113. 

Practice.  A. — A  private  individual  prosecuted  another  for  felony,  and  on 
the  hearing  before  the  justices,  the  charge  was  dismissed: — Held,  that  the 
prosecutor  was  not  entiilcd  to  a  months'  notice  of  an  action  for  a  vialicious 
prosecution,  under  section  113  of  the  24  &  25  Vict.  c.  96.  That  section  applies 
only  to  magiatraies,  police  officers,  and  other  ejusdem  generis. 

The  declaration  in  this  case  set  forth  that  the  defendant  falsely  and 
maliciously,  without  reasonable  and  probable  cause,  appeared  before  a  justice 
of  the  peace,  and  there  charged  the  plaintiff  with  having  feloniously  stolen 
certain  goods,  to  wit,  a  gate,  and  upon  such  charge  procured  the  said  justice 
to  issue  his  summons  commanding  the  plaintiff  to  appear  before  him  and 
certain  other  justices  at  a  time  and  place  therein  named,  to  be  dealt  with 
according  to  law;  and  such  summons  was  duly  served  upon  the  plaintiff,  and 
upon  the  plaintiff  duly  appearing  before  the  said  justices  according  to  the 
exigency  of  the  said  summons,  falsely  and  maliciously,  and  without  reasonable 
and  probable  cause,  preferred  and  prosecuted  the  said  charge  of  felony  against 
the  plaintiff  before  the  said  justices;  and  the  said  justices  having  heard  the 
said  charge,  dismissed  the  same,  and  discharged  the  plaintiff  from  the  said 
charge,  whereby  the  said  prosecution  was  determined.  Then  followed  an 
allegation  of  damage  to  the  plaintiff,  and  a  claim  for  damages.  There  were 
other  counts  in  trespass  and  in  trover.  To  the  first  count,  the  defendant 
pleaded,  not  guilty  (by  statute  24  &.  25  Vict.  c.  96,  s.  113).  The  pleas  to  the 
other  counts  are  immaterial  to  the  present  point. 

The  case  was  tried  before  Byles,  J.,  at  the  last  Dorsetshire  Summer 
Assizes,  when  a  verdict  was  found  for  the  plaintiff  on  the  first  count,  with 
6d.  damages,  and  for  the  defendant  on  the  other  counts.  The  defendant  was 
the  prosecutor  in  a  case  in  which  he  charged  the  plaintiff  with  having  stolen 
a  gate-  The  learned  judge  reserved  leave  for  the  defendant  to  move  to  enter 
a  nonsuit  on  the  first  count,  on  the  ground  that  no  notice  of  action  had  been 
given  him  by  the  plaintiff  prior  to  the  action  being  brought. 

The  24  &  25  Vict.  c.  96,  s.  113,  enacts,  that  "  all  actions  and  prosecutions 
to  be  commenced  against  any  person  for  anything  done  in  pursuance  of  this 
act,  shall  be  laid  and  tried  in  the  county  where  the  fact  was  committed,  and 
shall  be  commenced  within  six  months  after  the  fact  committed,  and  not 
otherwise,  and  notice  in  writing  of  such  action,  and  of  the  cause  thereof,  shall 
be  given  to  the  defendant  one  month  at  least  before  the  commencement  of 
the  action." 

Stock,  Q.C.,  now  moved  pursuant  to  leave  reserved,  contending  that  the 
proceeding  of  the  defendant  against  the  plaintiff  for  larceny  was  an  act  done 
in  pursuance  of  the  statute. 

Kelly,  C.B. — It  is  unnecessary  in  this  case  to  refer  at  length  to  authori- 
ties. The  meaning  of  the  provision  of  the  act  of  parliament  clearly  is,  that 
if  any  individual  in  the  position,  for  instance,  of  a  magistrate  ca  a  police 
officer,  falls  into  some  error  whilst  acting  in  pursuance  of  the  statute,  he 
shall  have  a  month's  notice  of  action  given  to  him  before  any  action  is 
commenced  against  him  in  respect  of  it.    But  the  enactment  has  no  applica- 
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tion  to  the  ordinary  case  of  a  private  mdividual  prosecuting  another  for  a 
felony.  Such  a  person  is  liable  to  an  action  for  a  malicious  prosecution, 
without  the  safeguard  of  notice  provided  by  the  section  of  the  statute  ia 
question. 

Brahwell,  Channell,  and  Pigott,  BB.,  concurred. 

Rule  refused. 


IN  THE  queen's  BBNCH. 

June  13,  1866. 
BAILEY  V.  EDWARDS. 
80  J.  P.  790. 

Surety — Oiving    Ume    to  principal — Discharge    of  turety — BquiiabU 

defence. 

Pbingipax.  AMD  SuRETT.  B. — E.  oocepted  bilU  for  ike  aecommodaiim  of 
P.,  who  became  insolvent,  and  then  by  agreement  with  hia  creditors,  (includ- 
ing. \B.)  time  was  given  to  P.  by  B.,  without  any  notice  being  given  to  E., 
whose  acceptances  were  held  by  B.: — Held,  in  an  action  by  B.  against  E., 
that  E.  had  a  good  equitable  defence,  inasmuch  as  time  had  been  given  to  P. 
without  his  consent. 

The  doctrine  holds  both  at  law  and  in  equity  that  if  the  creditor  does 
any  act  to  alter  the  position  of  the  surety,  such  surety  is  discharged. 

The  first  count  of  declaration  was  upon  a  bill  of  exchange  drawn  by  John 
Price,  accepted  by  the  defendants,  indorsed  by  John  Price  to  certain  persons 
designated  by  the  name  and  style  of  T.  P.  and  D.  Price,  and  by  them  indorsed 
to  the  plaintiffs. 

There  were  also  counts  for  interest,  and  upon  an  account  stated. 

The  defendant  pleaded  pleas  traversing  the  acceptance  and  mdorsemeots. 
There  were  also  pleas  of  never  indebted  and  payment,  and  ihen  came  the  6th 
plea,  which  was  as  follows: — "And  for  a  6th  plea  to  the  first  count  for 
defence  on  equitable  grounds,  the  defendant  says  that  there  never  was  any 
value  or  consideration  for  the  acceptance  of  the  said  bill  of  exchange  by  the 
defendant,  or  for  the  making  or  indorsement  thereof  by  the  said  John  Price, 
or  for  the  said  John  Price,  or  for  the  said  T.  P.  and  D.  Price,  holding  the 
same.  And  t^at  at  the  time  of  the  indorsement  of  the  bill  by  the  said  T.  P. 
and  D.  Price  to  the  plaintiffs^  the  defendant  and  the  said  John  Price  were 
merely  sureties  on  the  said  bill  for  the  said  T.  P.  and  D.  Price  to  the  plaintiffs, 
for  any  value  given  or  to  be  given  by  the  plaintiffs  to  the  said  T.  P.  and  D. 
Price  for  the  said  bill,  whereof  the  plaintiffs  had  notice  when  ihe  said  btU 
was  first  indorsed  to  them,  and  they  took  the  said  bill  from  the  said  T.  P. 
and  D.  Price  on  the  terms  that  the  defendant  and  the  said  John  Price  should 
be  liable  to  them  on  the  said  bill  as  sureties  only  for  the  said  T.  P.  and  D- 
Price;  and  after  the  indorsement  of  tiie  said  bill  to  the  plaintiffs,  and  ^riiilst 
they  were  the  holders  thereof,  and  after  the  said  bill  had  become  due,  to 
wit,  on  the  17th  of  November,  1858,  by  an  indenture  then  made  between 
T.  P.  and  D.  Price,  by  their  names  of  Thomas  Fzothero  Price  and  David 
Price  of  the  first  part,  and  the  said  Thomas  Pro^ero  Price  of  fhe  seoimd 
part,  Thomas  Greatrex,  Charles  Lyne,  and  William  Mturey  Chapp  of  the  third 
part,  the  plaintiffs,  and  one  William  Williams  of  the  fourth  part,  John  Parry 
de  Winton,  David  Evans,  John  Evans,  and  William  de  Winton  of  the  fifth 
part,  and  the  several  persons  whose  names  and  seals  were  thereunder  set 
in  the  first  schedule  thereunder  written,  being  creditors  of  i^e  said  Thonias 
Prothero  Price  and  David  Price  of  the  sixth  part,  and  the  several  peraooB 
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whose  names  and  seals  were  thereunto  subscribed  and  set  in  the  second 
schedule  thereunder  written,  being  separate  creditors  of  the  said  Thomas 
Prothero  Price  of  the  seventh  part.  After  reciting  according  to  the  facts, 
a  petition  and  proceeding  for  arrangement  between  the  said  Thomas  Prothero 
Price  and  David  Price,  and  their  creditors  xmder  the  Bankrupt  Law  Consoli- 
'dation  Act,  1849,  it  was  proposed  and  agreed  by  the  parties  thereto,  that 
certain  collieries  and  works  of  the  said  T.  P.  and  D.  Price  should  be  carried 
on  under  inspection  for  a  certain  time  therein  mentioned,  and  that  the 
plaintiffs  and  the  said  W.  Williams  should  be  paid  a  certain  sum,  to  wit, 
8,700i.  in  full,  and  a  certain  composition  on  the  residue  of  their  debt,  in 
manner  tiierein  mentioned,  they  thereby  engaging  not  to  enforce  claims 
against  any  parties  to  the  bills  in  their  hands,  who,  as  between  themselves 
and.  the  said  T.  P.  and  D.  Price,  were  not  then  liable  on  such  bills;  and  it 
was  thereby  provided  that  the  right  of  the  plaintifFs  and  the  said  W.  WilliamB 
should  in  no  way  be  prejudiced  in  the  event  of  certain  proposals  made  by  the 
said  T.  P.  and  D.  Price  not  being  carried  into  effect;  and  the  defendant  further 
says,  that  the  said  deed  was  executed  by  the  said  T.  P.  and  D.  Price,  and  by 
the  plaintiffs,  and  the  said  W.  Williams,  and  by  divers  other  creditors  of  the 
said  T.  P.  and  D.  Price,  and  that  the  said  bill  in  the  first  count  mentioned 
was  one  of  the  bills  referred  to  in  the  said  deed,  and  was  then  in  the  hands 
of  the  plaintifFs  and  the  said  W.  Williams,  and  the  defendant  was  then  a 
party  to  the  said  bill,  who  was  not  liable  to  the  said  T.  P.  and  B.  Price 
thereon,  and  that  the  said  proposals  of  the  said  T.  P.  and  D.  Price  in  the 
said  deed  mentioned  have  been  fully  carried  into  effect,  and  that  the  said 
deed  was  made  and  entered  into  between  the  plaintiffs  and  the  said  T.  P.  and 
D.  Price,  without  the  consent  of  the  defendant. 

At  the  trial  which  took  place  before  Blackburn,  J.,  at  the  sittings  at 
Westminster  during  the  Hiliary  Term,  1863,  the  facta,  which  are  fully  set  out 
in  the  judgment  of  this  court,  were  proved  and  a  verdict  was  entered  for  the 
defendant,  with  leave  to  the  plaintifFs  to  move. 

A  rule  nisi  was  subsequentiy  obtained,  pursuant  to  the  leave  reserved, 
calling  upon  the  defendant  to  shew  cause  why  the  verdict  should  not  be  set 
aside  and  a  verdict  entered  for  the  plaintiffs,  for  1261.  68.  lOd.,  on  the  ground 
that  the  substance  of  the  6th  plea  was  not  proved.  The  court  to  have 
power  to  make  such  amendments,  if  any,  as  they  might  think  that  the  judge 
should  have  made  at  nisi  pn'us. 

Qibbona  shewed  cause  against  the  rule. 

Coleridge,  Q.C.,  and  Gray,  Q.C.,  supported  the  rule. 

Cut.  adv.  vult. 

Blackbuhs,  J. — In  this  case  the  plaintifFs  sued  as  indorsees  of  a  bill  of 
exchange  accepted  by  the  defendant.  The  defendant  pleaded  as  a  defence  on 
equitable  grounds,  that  he  was  surety  for  Messrs.  Price,  the  indorsers  of  the 
bill,  and  that  the  plaintiffs  had  discharged  him  by  giving  time  to  Messrs. 
Price  by  a  composition  deed.  At  the  trial  before  me  a  verdict  was  directed 
f<x  the  defendant  on  this  plea,  with  leave  to  move  to  enter  the  verdict  for 
the  plaintiffs,  on  the  foots  proved  and  admitted  at  the  trial.  Power  was 
reserved  to  amend  the  plea  if  necessary,  so  that  the  questiOTi  is,  whetiier  the 
facts  proved  and  admitted  constituted  a  defence  in  equity,  and  is  independent 
of  the  form  of  the  plea  actually  pleaded.  It  was  at  the  trial  admitted  that 
in  1858,  the  plaintiffs,  without  the  assent  or  knowledge  of  the  defendant, 
executed  a  deed,  on  the  effect  of  which  the  question  principally  depends;  that 
deed  was  between  the  Messrs.  Price,  carrying  on  business  as  coal  masters, 
under  the  firm  of  T.  P.  and  D.  Price,  of  the  first  part;  T.  P.  Price  alone  of 
the  second  part,  some  trustees  of  the  t^ird  part ;  the  perscms  forming  the  firm 
of  Bailey,  Greatrex  and  Co.,  bankers  (the  present  plaintiffs),  of  the  fourth 
part;  another  firm  of  bankers,  Wilkins  and  Co.,  of  the  fifth  part,  tibe  several 
creditors  of  Messrs.  Price,  who  should  execute  the  deed  of  the  sixth  part,  and 
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the  separate  creditors  of  T.  P.  Price,  of  the  seventh  part.  It  recited  that  T.  P. 
and  D.  Price  having  stopped  payment,  and  presented  their  petition  to  the  court 
of  Bankruptcy  had  made  a  proposal  which,  as  modified,  had  been  assented  to  by 
the  creditors  and  the  commissioner,  and  was  intended  to  be  carried  into  effect  by 
the  deed.  This  modified  proposal  is  then  set  forth  in  the  deed.  The  following 
are  the  parts  of  it  material  to  the  present  question.  The  proposal  was  that 
T.  P.  and  D.  Price,  tlie  petitioners,  should  carry  on  their  business  under 
inspectorahip  for  the  benefit  of  all  their  creditors,  that  Bailey,  Greatrex, 
and  Co.  (the  now  plaintiffs);  who,  it  was  recited,  held  various  Becurities  for 
their  debt,  should  be  paid  in  full  the  sum  of  8,700!.  (being  the  amount  of  bills 
discounted  for  T.  P.  and  D.  Price,  in  respect  of  some  matters  specified,)  by 
applying  the  proceeds  of  the  sale  of  some  property  over  which  Bailey, 
Greatrex,  and  Co.  held  security  in  part  payment  of  the  8,7001.,  and  that  the 
residue  of  the  sum  of  8,700^  and  lOs.  in  the  poimd  on  the  rest  of  their  debt, 
should  be  paid  to  Bailey,  Greatrex,  and  Co.,  by  eight  annual  instahnents,  the 
first  to  be  made,  £c.  We  are  of  opinion  that  the  rule  must  be  discharged,  as 
the  effect  of  this  deed  is,  under  the  circumstances,  to  discharge  the  defendant 
in  equity.  The  principles  upon  which  the  courts  of  equity  have  proceeded, 
appears  to  be  this.  A  surety  has,  as  such,  a  variety  of  righte,  amongst  others, 
he  has  the  right  in  equity  to  call  upon  the  creditor  to  enforce  all  his,  the 
creditor's,  remedies  against  the  principal  debtor,  for  the  surety's  benefit,  and 
at  the  surety's  risk  and  expense:  Wright  v.  Simpson,  (6  Ves.  714).  No  doubt 
a  court  of  equity  would  put  the  surety  imder  terms  to  give  indemnity  to  the 
creditor  before  it  would  enforce  this  right,  and  consequently  the  right  which 
the  surety  has  is  of  very  little  practical  value,  and  is  seldom,  if  ever,  exercised. 
Still  the  surety  has  this  right,  and  if  the  creditor  wilfully  deprives  the  surety 
of  the  right,  he  so  iar  alters  the  surety's  position.  Lord  £ldon,  in  his 
judgment  in  Samuell  v.  Hawarth  (3  Mer.  272),  says,  "  that  where  time  is  given 
by  virtue  of  a  positive  contract  between  the  creditor  and  the  principal,  the 
surety  is  held  to  be  discharged,  for  this  reason,  because  the  creditor,  by  so 
giving  time  to  the  principal,  has  put  it  out  of  the  power  of  the  surety  to 
consider  whether  he  will  have  recourse  to  his  remedy  against  the  principal  or 
not,  and  because  he,  in  fact,  cannot  have  the  same  remedy  against  the  principal 
as  he  would  have  had  under  the  original  contract."  Whether,  if  the  matter 
were  Tea  integTa  it  might  not  have  been  better  to  confine  the  surety's  right  in 
such  cases  to  compensation  in  damages  for  this  injury,  which  is  generally  only 
nominal,  it  is  not  now  open  to  us  to  consider.  A  long  series  of  decisions,  many 
of  which  may  be  found  collected  in  the  notes  to  Bees  v.  Berrington,  (3  White 
(t  Tudors,  L'.  C.  822,  2nd  ed.)  have  settled  that  such  an  alteration  in  the 
position  of  a  surety  discharges  him,  even  though  the  delay  may  be  shewn  to  be 
for  his  benefit.  Lord  Eldon,  in  Samuell  v.  Hawarth,  gives  as  the  reason  for 
this  apparent  harshness,  that  the  law  has  said  that  the  surety  shall  be  the 
judge  of  that,  and  that  he  alone  has  the  right  to  determine  whether  it  is  or  is 
not  for  his  benefit."  The  principal  has  been  imported  from  the  courts  of 
equity  into  those  of  law,  and  is  clearly  stated  by  Williams,  J.,  in  Strong  v. 
Foster,  (17  C.  B.  201.)  He  there  says,  p.  219,  '*  What  I  understand  by  a 
giving  of  time  in  such  a  case  is  this ;  the  surety  has  a  right  at  any  moment  to 
go  to  the  creditor,  and  say,  I  have  reason  to  suspect  the  principal  debtor  to 
be  insolvent;  therefore  1  call  upon  you  to  sue  him  or  to  permit  me  to  sue  h-m. 
If  tlie  creditor  has  voluntarily  placed  himself  in  such  a  position  as  to  be 
compelled  to  say  he  cannot  sue  him,  he  thereby  discharges  the  surety.  The 
case  then  falls  within  the  general  doctrine  as  to  principal  and  surety  which 
equally  obtains  at  law  and  in  equity,  that,  if  the  creditor  do  any  act  to  alter 
the  position  of  the  surety  he  thereby  discharges  him.  There  is,  however, 
another  point  to  be  noticed  here.  The  bill  of  exchange  on  which  this  action 
is  brought  is  a  written  contract,  and  conclusively  shews,  both  at  law  and  in 
equity,  that  the  contract  of  the  defendant  to  the  plaintiffs  was  as  principal, 
and  not  as  surety;  and  moreover  the  plaintiffs  had  no  notice  at  the  time  when 
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they  took  the  bill  that  the  defendant  was  other  than  an  acceptor  for  value. 
There  are  authorities,  amongst  others  Strong  v.  Foster  (17  0.  B.  201)  tending 
to  shew  that,  in  order  to  enable  a  surety  to  raise  at  law  a  defence  on  the 
ground  that  time  has  been  given  to  the  principal,  it  is  necessary  to  shew  that 
the  original  contract  between  the  plaintiff  and  the  defendant  was  that  of 
creditor  and  surety.  How  this  may  be  at  law  we  are  not  called  on  to 
decide.  We  are  determining  this  case  as  a  court  of  equity.  It  was  decided 
in  this  court  in  Pooley  v.  Harradine  {7  E.  &  B.  431),  on  an  equitable  plea,  that 
the  equity  on  which  the  court  should  act  "  does  not  depend  on  any  contract 
with  the  creditor,  but  on  its  being  inequitable  in  him  knowingly  to  prejudice 
the  rights  of  the  surety  against  the  principal."  By  this  judgment  we  are 
bound,  even  if  we  did  not  agree  with  it  as  we  do.  In  Pooley  v.  Harradine  the 
plea  alleged  that  the  creditor  at  the  time  when  he  became  holder  of  the  bills, 
as  well  as  when  he  gave  time,  had  notice  of  the  relationship  of  principal  and 
surety  between  the  defendant  and  his  creditor,  and  the  decision  did  not  go 
further;  but  it  had  previously  been  determined  by  Sir  J.  Leach,  M.E..  that 
even  though  the  relationship  of  principal  and  surety  was  created  by  an 
arrangement  between  them  after  the  parties  had  become  liable  to  the  creditor 
as  joint  debtors,  the  creditor  by  giving  time  to  the  principal,  with  notice  of  this 
arrangement,  discharged  the  surety,  and  this  decision  was  affirmed  by  Lord 
Brougham  and  by  the  House  of  Lords :  Oakelcy  v,  Paaheller  (4  CI.  &  F.  207). 
Now  in  the  present  case,  the  plaintiffs,  when  they  executed  the  deed,  had 
notice  that  some  of  the  parties  to  the  bills  in  their  hands  were  not  primarily 
liable  to  the  Messrs.  Price  on  those  bills.  They  entered  into  the  deed,  making 
stipulations  with  regard  to  such  parties,  and  taking  their  chance  as  to  who 
they  should  turn  out  to  be.  We  think  that  if  the  effect  of  the  deed  was  to 
alter  the  position  of  the  parties  who  should  turn  out  to  be  sureties,  it  was  as 
wilfully  done  and  as  inequitable  as  if  they  had  express  notice  who  these  parties 
were.  The  question,  therefore,  as  it  seems  to  us,  comes  round  to  this,  whether 
the  effect  of  the  deed  is  to  give  time  to  Messrs.  Price  and  Co..  so  that  it  would 
discharge  ordinary  sureties  of  whom  the  plaintiffs  then  had  notice.  The 
plainti&  and  Messrs.  Price  did  not  intend  to  dischai^e  the  stu^ties.  On  the 
contrary,  they  have  by  an  express  proviso  agreed  that  in  tiie  event  which  has 
happened  of  the  proposal  not  being  carried  fully  into  effect,  the  sureties  should 
be  liable  then  as  if  the  deed  had  never  been  made.  But  during  the  two  years 
which  elapsed  before  the  Messrs.  Price  made  default,  the  plaintiffs  could  not, 
without  a  breach  of  faith  and  of  contract  on  their  part,  have  sued  Messrs.  Price, 
and  if  the  surety  had  called  on  them  to  sue  they  would  have  been  bound  to 
refuse.  It  is  quite  true  that  where  the  contract  by  which  the  creditor  binds 
himself  to  the  principal  debtor  not  to  sue  him  for  a  time  is  so  worded  as  to 
show  that  it  was  intended  only  to  apply  to  suits  for  the  benefit  of  the  creditor, 
and  to  except  from  its  operation  suits  at  the  instance  of  sureties,  and  on  their 
behalf,  no  alteration  in  the  position  of  the  surety  is  produced,  and  he  is  not 
discharged.  And  it  seems  established  that  if  in  the  contract  for  giving  time 
there  is  an  unquaHfied  reservation  of  remedies  against  sureties,  the  contract  is 
to  be  construed  as  allowing  the  surety  to  retain  all  his  remedies  over  against 
the  principal  debtor,  and  as  it  is  said  in  Price  v.  Barker  (4  E.  &  B.  760),  "  that 
the  covenant  not  to  sue  is  to  operate  only  so  far  as  the  rights  of  the  surety 
may  not  be  affected."  In  the  deed  now  before  us,  the  creditors  generally  have 
stipulated  for  a  right  to  have  immediate  recourse  against  sureties,  but  from 
tiiis  there  is  an  exception  of  those  menticmed  in  the  proposal.  And  on 
reference  to  the  proposal  we  find  that  Bailey,  Greatrex,  ft  Co.  expressly  bound 
themselves  not  to  sue  the  parties  to  the  bills  who  stood  in  the  position  of 
sureties,  for  a  period  which  turned  out  to  be  two  years,  and  we  find  nothing 
to  show  any  intention  to  preserve  for  those  sureties  during  that  time  their 
right  to  call  upon  Bailey,  Greatrex,  &  Co.  to  sue  Messrs.  Price  if  so  advised. 
We  think,  therefore,  that  an  equitable  defence  is  made  out,  and  oonsequentlv 
that  the  rule  must  be  dischai^ed. 
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BAIL  COURT. 

Blacebubn,  Shee.  JJ.,  Nov.  22,  186G. 
REG.  D.  GROVES  AND  OTHERS. 
30  J.  P.  792. 

Corporation  (Municipal) — Election — Notice  of  town  clerk — Time  for 
tending  in  nomination  papers. 

Election  Law.   B. — By  section  6  of  the  22  Vict.  c.  35  ("  The  Mumdpdl 

Corporations  Act,  1859,")  the  town  clerk  is  required,  seven  days  at  least  before 
the  day  fixed  for  the  election  of  any  councillor  to  publish  a  notice  in  the  form 
contained  in  schedule  B.  This  form  has  the  follounng  paragraph:  "  5.  That  aU 
nomination  papers  must  be  delivered  to  the  toum  clerk  on  or  before  the  day 
of  next."    By  section  6  the  burgesses  may  nominate  in  toriting  certain 

candidates  f  which  nomination  is  to  be"  sent  to  the  tovm  clerk  at  least  two  whole 
days  (Sunday  excluded)  before  the  day  of  election." 

At  the  last  general  municipal  election  the  town  clerk  published  his  notice 
as  required  by  section  5,  and  directed  that  the  nomination  papers  should  be 
sent  in  by  the  28th  October,  the  election  taking  place  on  the  following  Isi  of 
November,  Certain  riomiruition  papers  were  accordingly  sent  in  by  that  day, 
but  others  containing  the  names  of  other  candidates  were  not  sent  in  until  the 
29th,  these  latter  he  refused  to  accept,  and  he  published  the  list  of  candidates, 
omitting  those  whose  names  appeared  only  in  the  last-mentioned  lists,  u-ho, 
therefore,  had  no  opportunity  of  being  elected: — Held,  that  the  town  clerk  was 
wrong,  and  that  he  had  no  right  to  require  the  nomination  papers  to  be  sent  in 
for  a  U>nger  period  than  two  whole  days  at  least  before  the  day  of  election. 

This  was  a  rule  calling  upon  the  defendants  to  show  cause  why  a  quo 
warranto  information  should  not  be  filed  for  exercising  the  office  of  the  town 
councillors  of  Warwick. 

By  section  4  of  the  22  Vict.  c.  35  (an  Act  to  amend  the  Law  relating  to 
Municipal  Elections)  it  is  enacted  that  "  seven  days  at  least  before  the  day 
fixed  for  the  election  of  any  councillor  or  councillors,  the  town  clerk  shaU 
prepare,  sign,  and  publish  a  notice  in  the  form  contained  in  schedule  B.  to  this 
act  annexed,  or  to  the  like  effect,  by  causing  the  same,"  &c. 

By  section  6  it  is  enacted  that,  "  at  any  election  of  councillors  to  be  held 
for  any  borough  or  ward,  any  person  entitled  to  vote  may  nominate  for  the 
office  of  councillor  himself  (if  duly  qualified),  or  any  other  person  or  persons 
so  qualified  (not  exceeding  the  number  of  persons  to  be  elected  for  the  borough 
or  ward,  as  the  case  may  be),  and  every  such  nomination  shall  be  in  writing  .  .  . 
and  shall  be  sent  to  the  town  clerk  at  least  two  whole  days  (Sunday  excluded), 
before  the  day  of  election;  and  the  town  clerk  shall,  at  least  one  whole  day 
(Sunday  excluded),  before  the  said  day  of  election,  cause  the  christian  names 
and  surnames  of  the  persons  so  nominated,  with  such  statement  of  their  respec- 
tive places  of  abode  and  descriptions,  and  with  the  name  of  the  party  nominating 
them,  respectively  to  be  printed  and  placed  on  the  door  of  the  town  hall,  and 
in  some  other  conspicuous  parts  of  the  borough  or  ward  in  which  such  election 
is  to  be  held. " 

In  the  schedule  (B.)  referred  to  in  section  5,  which  is  a  form  in  which  the 
town  clerk  is  to  give  public  notice  of  the  intended  election,  there  is  the  following 
paragraph :  — 

"  5.  That  all  nomination  papers  must  be  delivered  to  the  town  clerk  on  fft 
before  the        day  of       next. " 

It  appeared  that  in  the  present  case  the  town  clerk,  on  the  22nd  of  October, 
gave  the  notice  as  required  by  the  5th  section,  but  he  directed  in  such  notice 
that  the  nomination  papers  should  be  sent  in  by  the  28th  (which  was  a  Sunday). 
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Thursday,  the  1st  of  November,  was  the  day  of  election.  Some  nomination 
papers  were  deHvered  to  the  town  clerk  on  the  day  mentioned  in  his  notice, 
but  other  nomination  papers  containing  the  names  of  other  candidates  were 
not  delivered  to  him  until  Monday,  the  29th  of  October,  and  those  be  refused 
to  accept,  and  be  published  the  Ust  of  candidates  without  naming  those  who 
were  included  in  the  latter  lists  only,  and  who  consequently  had  no  opportunity 
of  being  elected. 

Field,  Q.C.,  now  showed  cause,  and  contended  that  under  the  words  of 
the  6th  section  the  town  clerk  had  a  discretion  in  appointing  the  length  of  time 
for  sending  in  the  nominations,  so  that  it  should  not  be  less  than  two  days 
before  the  day  of  election ;  that  if  the  statute  had  intended  otherwise  it  would 
not  have  said  "  at  least  two  whole  days;  "  that  the  town  clerk  would  be  required 
to  use  a  wise  discretion,  and  it  did  not  seem  inconvenient  or  embarrassing  to 
require  a  longer  time  by  a  day  or  two  for  sending  in  the  nomination  papers. 

Hayes,  Serjeant,  and  Willes,  appeared  in  support  of  the  rule,  and  ai^ed 
that  although  the  parties  nominating  would  be  in  time  in  sending  in  the  nomina- 
tion papers,  leaving  only  two  clear  days  to  the  election,  and  might  indeed  send 
them  in  before,  yet  it  was  not  for  the  town  clerk  to  prescribe  that  a  longer 
period  than  two  clear  days  should  intervene  between  the  delivering  of  the 
nomination  papers,  and  the  day  of  election ;  that  the  town  clerk  would  be  thus 
restricting  the  time  of  the  burgesses  in  making  their  Beleotion  of  candidates. 

Blackburn,  J. — I  am  clearly  of  opinion  that  the  town  clerk  was  wrong 
in  requiring  the  nomination  papers  to  be  sent  in  by  the  28th  of  October,  for  if 
he  has  the  discretion  contended  for,  he  might  require  any  length  of  time  to 
intervene  between  the  delivery  of  the  nomination  papers  and  the  election.  The 
rule  must  be  made  absolute. 

Sbee,  J.,  concurred. 

Rule  absolute. 


IN  THE  queen's  BENCH. 

May  31,  1866. 
COWLES  V.  POTTS. 
30  J.  P.  804. 

Slander — Privileged  Communication — Question  for  jury — Malice. 

Libel  and  Slandsr.  E. — C.  was  a  trustee  of  a  local  charity,  artd  there 
being  a  movement  to  turn  him  out,  he  asked  A.,  who  employed  him  as  bailiff, 
to  get  signatures  to  a  protest  on  his  behalf.  A.  went  to  P.  to  get  his  signature, 
but  P.  declined,  and  on  being  pressed  by  A.  for  his  reasons,  P.  said  that  he  would 
not  keep  a  big  rogue  like  C.  in  the  trust,  for  that  C.  had  left  the  parish  under 
discreditable  circumstances,  and  without  settling  with  his  creditors,  of  whom 
P.  was  one.  P.  also  told  A.  he  was  surprised  A.  kept  on  such  a  man  as  P.  with 
his  (A.'a)  son.  All  this  arose  out  of  the  request  made  to  P.  for  his  signature. 
In  consequence  of  what  was  thus  said,  A.  dismissed  C.  from  his  post  as  bailiff, 
whereon  C.  sued  P.  for  slander,  alleging  this  special  damage : — Held,  that  what 
p.  said  in  the  circumstances  was  a  privileged  communication,  and  thai  every- 
thing being  pertinent  to  the  discussion  he  was  entitled  to  a  verdict. 

This  was  an  action  for  slander. 

The  declaration  alleged  that  the  defendant  falsely  and  maliciously  spoke  of 
the  plaintiff  the  words  following,  that  is  to  say,  "  I  will  never  sign  to  keep  a  big 
rogue  like  Robert  Cowles  in  the  trust "  (meaning  a  certain  trust  called 
Buckman's  Charity,  in  the  parish  of,  Ac,  whereof  the  plaintiff  at  the  time  the 
defendant  spoke  and  published  the  above  false  and  defamatory  words  was  a 
trustee),  "  as  he  has  robbed  me     two  pounds.   I  will  not  vote  to  keep  such  a 
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rogue  and  swindling  thief  like  Robert  Cowles  in  the  trust  "  (meaning  the  said 
trust).    "  You  will  find  him  to  Jue  a  big  rogue  before  long."    Whereby  the 
plaintiff  lost  his  situation  as  farm  bailiff  in  the  employ  of  Charles  Cooper,  Ac. 
Plea  not  guilty. 

At  the  trial,  at  the  Suffolk  Summer  Assizes,  1864,  before  Channell,  B., 

it  appeared  from  the  evidence  on  the  part  of  th^  plaintiff,  that  the  plaintiff  was 
a  trustee  of  a  charity,  called  Buckman's  Charity,  and  was  also  farm  bailiff  to 
Mr.  Cooper,  a  farmer  at  Keasengland.  Some  attempts  had  been  made  to 
remove  the  plaintiff  from  the  trust,  and  as  he  was  unwilling  to  resign,  be 
requested  Mr.  Cooper  to  obtain  signatures  from  the  inhabitants  to  protest 
against  his  being  turned  out.  In  consequence  of  this  request  of  the  plaintiff, 
Mr.  Cooper  applied  to  the  defendant  to  sign  the  protest.  This  the  defendant 
refused  to  do,  whereupon  Cooper  asked  for  his  reasons  for  so  refusing,  when 
he  said  that  he  would  not  keep  a  big  rogue  like  the  plaintiff  in  the  trust. 
Cooper  further  pressed  him  to  explain  the  reason  for  his  opinion,  and  he  then 
said  that  the  plaintiff  had  left  the  parish  under  discreditable  circumstances,  and 
without  settling  with  his  creditors,  including  the  defendant.  Cooper  further 
stated  that  in  consequence  of  what  the  defendant  told  him  he  dismissed  the 
plaintiff.  The  defendant  gave  much  the  same  account  of  the  above  converBa- 
tion,  but  added  that  towards  the  end  of  it  he  told  Cooper  that  he  was  surprised 
that  he  kept  such  a  man  on  with  his  son. 

The  learned  Judge  asked  the  jury  whether  the  special  damage  resulted 
from  the  words  spoken;  what  was  the  amount  of  damages  to  be  given  to  the 
plaintiff;  and  also  whether  there  was  malice.  He  reserved  for  the  court  the 
question  whether  the  words  were  privileged  or  not.  The  jury  found  that  the 
dismissal  was  in  consequence  of  what  the  defendant  said,  and  assessed  the 
damages  at  lOL,  but  they  also  found  that  there  was  no  malice.  The  verdict 
was  thereupon  entered  for  the  plaintiff. 

A  rule  nisi  was  subsequently  obtained,  calling  upon  the  plaintiff  to  shew 
cause  why  the  verdict  entered  for  him  should  not  be  set  aside,  and  a  verdict 
entered  for  the  defendant,  on  the  ground  that  the  Judge  ought  to  have  held 
that  the  words  were  privileged. 

O'Malley,  Q.C.,  and  Bulwer,  Q.C.,  showed  cause,  and  contended  that  the 
verdict  ought  to  stand.  This  was  a  case  where,  even  assuming  the  occasion 
to  be  privileged,  the  defendant  went  much  further  than  the  occasion,  and  intro- 
duced irrelevant  matter;  Fryer  v.  Kinner$l6y  (15  C.  B.  N.S.  422).  It  is  not 
material  that  the  jury  negatived  tlie  finding  of  malice,  for  that  was  obviously 
the  result  of  some  compromise  among  themselves :  Milne  v.  Manoood  (15  C.  B. 
778),  Martin  v.  Strong  (6  A.  &  E.  536),  Fotrman  v.  Ives  (5  B.  &  Aid.  648), 
Robertson  v.  MacDougall  (4  Bing.  670),  Godson  v.  Home  (1  B.  &  B.  187), 
SomeTville  v.  Hawkins  (10  C.  B.  583),  Wenman  v.  Ash  (13  C.  B.  886),  Wright 
V.  Woodgate  (2  Cr.  M.  &  B.  578),  Tuson  v.  Evans  (12  A.  &  E.  738),  Starlde  on 
Libel.  87. 

Keane,  Q.C.,  and  Newton,  in  support  of  the  rule,  contended  tiiat  as  the 
jury  had  negatived  malice,  and  this  was  clearly  a  privileged  communicatioQ, 
the  verdict  must  be  for  the  defendant.  The  sole  questions  were,  was  this  a 
privileged  occasion,  and  was  the  defendant  abusing  the  occasion?  Whether 
the  defendant  acted  maliciously  or  not,  was  not  a  question  for  the  jury :  Cooke 
V.  Wildes  (5  E.  &  B.  828),  Toogood  v.  Spyring  (1  C.  M.  &  B.  181). 


Blackburn,  J. — In  this  case  the  action  was  for  words  spoken  to  one  Charies 
Cooper,  imputii^  to  the  plaintiff  that  he  was  a  rogue,  in  consequence  of  which 
the  plaintiff  lost  his  situation  as  servant  to  Cooper.  Plea  not  guilty.  tiie 
trial  before  my  brother  Channell,  it  appeared  that  the  plaintiff  was  a  trustee 
of  some  local  charity ;  that  it  had  been  proposed  to  remove  him  from  tiiat  trust, 
and  that  Cooper,  to  whom  plaintiff  was  then  farm  bailiff,  at  the  request  and 
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instance  of  the  plaintiff  was  canvassing  for  signatures  to  a  protest  against  his 
being  turned  out  of  the  trust ;  Cooper  requested  the  defendant  to  sign  this 
protest,  and  he  having  refused  to  do  so,  was  pressed  to  give  his  reasons,  and 
gave  them,  namely,  that  he  would  not  keep  a  big  rogue  hke  the  plaintiff  in 
the  trust ;  being  further  pressed,  he  explained  the  reasons  for  this  opinion, 
which  were  that  plaintiff  had  left  the  parish  under  discreditable  circumstances, 
and  without  settling  with  bis  creditors,  including  the  defendant,  so  that  it  was 
plain  that  the  words  were  used  in  a  sense  disparaging  to  the  plaintiff,  but  not 
actionable  without  special  damage.  Cooper  gave  evidence  that  he  in  coase- 
quence  of  these  words  dismissed  the  plaintiff,  not  wishing,  as  he  said,  to  have 
him  near  his  son,  a  boy  of  about  18.  At  the  close  of  the  plaintiff's  case,  the 
defendant's  counsel  submitted  that  there  was  no  case,  as  the  words  were 
privileged  by  the  occasion.  The  learned  Judge  said  that  he  should  reserve  the 
questions  for  the  court  above,  and  in  the  meantime,  leave  to  the  jury  the  two 
questions,  whether  the  special  damage  did  result  from  the  words  spoken,  and 
tiie  amount  of  damages,  and  also  (in  case  the  court  should  think  the  words 
privileged  by  the  occasion),  whether  there  was  malice.  The  defendant's  counsel 
then  called  witnesses,  and  amongst  others  the  defendant  himself,  whose  account 
of  the  conversation  with  Cooper  did  not  materially  differ  from  that  given  by 
the  plaintiff's  witnesses,  except  the  defendant  stated  that  towards  the  end  of  tlie 
conversation,  he  told  Cooper  that  he  (the  defendant)  was  surprised  that  he 
kept  such  a  man  as  the  plaintiff  on  with  his  son.  The  jury  found  that  the 
dismissal  was  in  consequence  of  the  slander  uttered  by  the  defendant,  and 
assessed  the  damage  at  101. ;  but  they  negatived  maUce.  The  verdict  was  then 
entered  for  the  plaintiff,  with  leave  to  move  to  enter  a  verdict  for  the  defendant, 
if  the  judge  ought  to  have  held  that  the  words  were  privileged.  A  rule  nisi  was 
obtained  accordingly,  which  was  argued  before  my  brothers  Mellor,  and  Shea, 
and  myself  dunng  last  term.  During  the  ai^ument  a  doubt  occurred  to  some  of 
us,  whether  the  words,  which,  acceding  to  the  defendant's  own  account,  he 
had  spoken  as  to  his  surprise  that  Cooper  should  keep  the  plaintiff  near  his  son, 
were  not  so  disjointed  from  the  discussion  about  the  trusteeship  as  not  to  be 
privileged,  whatever  might  be  the  case  with  regard  to  the  other  words;  but 
on  reference  to  the  learned  Judge,  we  are  informed  that  the  whole  of  what  was 
said  about  the  plaintiff's  character,  was  said  with  reference  to  the  discussion, 
whether  it  was  proper  that  he  should  be  continued  as  a  trustee  of  the  charity ; 
and  that  the  question  reserved  to  the  court  was  whether,  that  being  t^e  case, 
words  imputing  roguery  to  the  plaintiff  were  jmrnA  facie  privileged  or  not.  The 
intemperance  of  the  defendant's  expression,  and  the  assertion  on  his  part,  that 
the  roguery  of  the  plaintiff  was  so  great,  that  he  was  not  fit  to  he  near  young 
Cooper,  were  left  to  the  jury  as  evidence  of  malice;  but  that  being  negatived, 
the  question  reserved  is,  whether  the  occasion  excused  language  strongly 
disparaging  the  plaintiff's  character  for  honesty;  but  bona  fide  spoken  with 
reference  to  the  discussion  whether  it  was  proper  to  take  steps  to  retain  him 
as  trustee  of  the  charity.  No  motion  has  been  made  to  set  aside  the  finding 
as  to  malice  as  against  evidence,  nor  would  the  court,  according  to  its  usual 
practice,  have  granted  a  rule  on  that  ground  where  the  damages  were  so  small. 
We  are  now  to  take  it  as  decided  that  the  words  were  bond  fide  spoken  with 
reference  to  the  propriety  of  taking  steps  to  retain  the  plaintiff  in  his  trusteeship, 
that  discussion  having  been  brought  on  by  the  plaintiff  himself  causing  the 
defendant  to  be  canvassed  for  that  purpose.  The  principle  on  which  it  depends 
whether  words  or  writing,  primd  facie  actionable,  are  justified  by  tiie  occasion 
on  which  they  are  published,  so  as  to  put  the  plaintiff  on  proof  of  actual  malice, 
has  been  laid  down  in  Toogood  v.  Spyring  (1  Cr.  M.  &  K.  181),  by  Parke,  B.,  in 
the  following  terms :  "  The  law  considers  such  publication  as  malicious,  unless 
it  is  fairly  made  by  a  person  in  the  discharge  of  some  public  or  private  duty, 
whether  legal  or  moral,  or  in  the  conduct  of  his  own  affairs,  in  matters  where 
his  own  interest  is  concerned.  In  such  cases,  the  occasion  prevents  the 
inference  of  malice,  which  the  law  draws  from  the  unauthorized  communication, 
B.  R.  A.  [1866]— VOL.  2  136 
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and  aSords  a  qualified  defence  depending  upon  the  absence  of  actual  malice. 
If  fairly  warranted  by  any  reasonable  occasion  or  exigency,  and  honestly  made, 
such  communications  are  protected  for  the  common  convenience  and  welfare  of 

society,  and  the  law  has  not  restricted  the  right  to  make  them  within  any 
narrow  limits."  This  exposition  of  the  law  has  always  been  approved  of,  the 
difficulty  felt  being  in  the  application  of  the  rule  to  the  particular  case ;  and 
in  the  more  recent  decisions,  such  as  Whiteley  v.  Adams  (15  C.  B.  N.S.  392), 
the  tendency  has  been  to  extend  the  limits  of  the  moral  duty  or  reasonable 
exigency  which  authorizes  the  publication  of  defamatory  matter.  But  we 
think  that  the  present  case  falls  strictly  within  the  limits  as  laid  down  in 
Toogood  V.  Spyring.  When  the  defendant  was  requested  to  join  in  taking  steps 
to  retain  the  plaintiff  in  his  trusteeship,  or  to  state  the  reasons  why  he  so 
refused,  we  think  that  there  was  a  duty  towards  those  who  were  concerned  in 
trusteeship,  and  an  interest  of  his  own,  making  it  a  reasonable  occasion, 
warranting  his  statement  of  that  which  he  believed,  so  far  as  it  was  pertinent  to 
the  fitness  of  the  plaintiff  for  that  office.  And  this  was  still  more  clearly  the 
cas3  when  we  find  that  the  defendant  was  canvassed  at  the  instance  of  the 
plaintiff  himself.  Under  such  circumstances  the  plaintiff  cannot,  as  we  think, 
complain  of  any  statement  honestly  made,  if  pertinent  to  the  question  whether 
the  plaintiff  was  fit  to  be  trusted,  and  every  statement  relating  to  honesty  and 
previous  conduct  in  business,  was  pertinent  to  such  a  question.  If  the 
defendant  had  made  statements  injurious  to  the  plaintiff's  character,  on  some 
matter  not  in  any  way  connected  with  the  subject  of  his  fitness  to  be  a  trustee, 
as  if,  for  instance,  there  had  been  a  statement  made  that  he  had  beaten  his 
wife,  that  would  have  been  wholly  unwarranted  by  the  occasion,  and  would 
consequently  not  have  been  privileged.  But  all  the  words  of  which  evidence 
-n'asi  given  in  this  case,  were  relevant  to  the  question  whether  the  plaintiff  was 
€t  to  be  trusted  or  not ;  and  that  being  so,  we  think  that  according  to  the  decisicHi 
«of  this  court  in  Cook  v.  Wildea  (5  E.  k  B.  328),  of  which  we  approve,  the 
Intemperance  of  the  defendant's  language,  and  the  unnecessary  force  of  his 
■  expressions  formed  evidence  of  malice  which  it  was  proper  to  leave  to  the  jiu-y, 
'but  did  not  take  away  the  privilege,  the  jury  having  negatived  malice.  We 
think,  therefore,  that  the  rule  must  be  absolute  to  enter  the  verdict  itx  the 
•defendant. 


IN  THB  queen's  BBNOB. 

Jan.  16,  1866. 

PAGE  AND  ANOTHER  v.  DEPRIES  AND  ANOTHER. 
7  B.  &  S.  187. 
hiahiUty  of  master  for  act  of  servant. 

Master  and  Servant.  E.— Tfee  defendants  sent  a  barge  under  the 
management  of  their  lighterman  to  a  wharf  for  the  purpose  of  being  loaded;  he 
was  unable  to  get  up  to  it  in  consequence  of  a  barge  belonging  to  the  plaintiff* 
lying  in  the  way  without  any  one  in  charge  of  it;  the  foreman  of  the  wharf  told 
him  to  shove  the  other  barge  away  as  it  had  no  business  there,  and  to  bring  hi* 
alongside;  he  then  moved  the  plaintiffs'  barge  from  the  wharf,  and  made  it 
fast  to  a  pile  in  the  river.  When  the  tide  went  down  the  plaintiffs'  barge  seliled 
upon  a  projection  in  th»  bed  of  the  river,  and  was  injured: — Held,  thai  the 
defendants  were  responsible,  at  the  lighterman,  in  doing  the  act  complained  of, 
was  acting  as  their  tervani. 

Lamb  v.  Lady  Elizabeth  Palk  (9  0.  &  P.  621)  overruled. 

This  was  an  action  brought  to  recover  damages  for  injury  done  to  a  bst^ge 
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of  the  plaintiffs  by  reason  of  the  alleged  carelessness  and  negligence  of  the 
defendants'  servant. 

The  defendants  pleaded  not  guilty,  and  a  denial  that  the  person  alleged 
to  be  the  servant  of  defendants  was  at  the  time  of  commifatii^  the  acts 
complained  of  acting  as  their  servant. 

Issue. — On  the  tral,  before  Blackburn,  J.,  at  the  Sittings  at  Guildhall, 
after  Michaelmas  Term,  1865,  it  appeared  that  the  defendants,  who  were 
wharfingers  and  lightermen  at  Wapping,  sent  a  barge  under  the  management 
of  one  of  their  lightermen  to  New  Inn  Wharf,  Ratcliffe,  on  the  river  Thames, 
for  the  purpose  of  receiving  a  load  of  mill  stones  from  that  wharf.  The  wharf 
was  so  situated  that  barges  could  get  up  to  it  to  receive  their  loads  only  at 
certain  states  of  the  tide.  When  the  defendants'  lighterman  arrived  at  the 
wharf  he  was  unable  to  get  up  to  it  in  consequence  of  the  plaintiffs'  barge  lying 
in  the  way  without  any  one  in  charge  of  it.  He  waited  off  until  the  next 
morning,  when  the  foreman  of  the  wharf  told  him  to  shove  the  other  barge 
away  as  it  had  no  business  there,  and  to  bring  hia  alongside :  he  then  untied 
the  other  barge  from  a  ring  on  the  wharf  to  which  it  was  fastened,  and  made 
it  fust  to  a  pile  a  little  farther  out  in  the  river,  and  so  left  it.  When  the  tide 
went  down  the  plaintiffs'  bar^e  settled  upon  a  projection  in  the  bed  of  the  river, 
and  was  injured. 

It  was  contended  for  the  defendants  that  when  their  lighterman  removed 
the  plaintiffs'  barge  he  was  not  acting  as  their  servant,  but  under  the  authority 
of  the  foreman  of  the  owners  of  the  wharf,  and  therefore  they  were  not  liable ; 
and  Lamb  v.  Lady  Elizabeth  Polk  (9  C.  &  P.  629)  was  cited. 

The  learned  Judge  ruled  in  opposition  to  that  case;  and  a  verdict  was  given 
for  the  plaintiCEs,  damages  40Z. 

Digby  Seymour  now  moved  for  a  rule  nisi  for  a  new  trial  on  the  groimd 
of  misdirection. — In  Lamb  v.  Lady  Elizabeth  Polk  (9  C.  &  P.  629)  the  plaintiff's 
Tan  was  unloading  at  the  back  entrance  of  his  premises,  and  his  gig  standing 
behind  it,  when  the  defendant's  coachman  with  a  carriage  and  pair  of  horses 
came  up  from  a  mews  into  the  street,  and  the  carriage,  being  unable  to  pass 
the  van  for  want  of  room,  was  obstructed  for  five  minutes;  the  defendant's 
coachman  then  got  off  his  box  and  took  hold  of  the  head  of  the  horse  in  the 
Tan,  in  order  to  remove  the  van ;  this  caused  the  van  to  move,  and  a  packing 
case,  which  a  person  was  taking  from  the  van,  fell  down  on  ike  shafts  of  tihe 
plaintiff's  gig  and  broke  them:  it  was  held  by  Gumey,  B.,  after  consulting 
the  other  Barons  of  the  Exchequer,  that  the  defendant  was  not  responsible 
for  the  damage  done,  as  the  coachman  was  not  acting  in  the  employ  of  the 
defendant  at  the  time  the  matter  occurred.  This  case  is  cited  in  Manley  Smith 
on  Master  and  Servant,  p.  193,  2nd  ed.,  and  Addiaon  on  Torts,  2nd  ed., 
pp.  324-5.  [Blackburn,  J. — At  the  trial  I  thought  Lamb  v.  Lady  EUzabetk 
Palk  (9  C.  &  P.  629)  was  not  law,  or  Was  misreported.  Mbllor,  J. — That  case 
is  in  point,  but  is  not  law.  Blackburn,  J. — My  own  strong  opinion  being 
confirmed  by  my  learned  brothers,  the  rule  must  be  refused.] 

Per  Curiam.    (Blackburn,  M^lob  and  Ltish,  JJ.) 

Rule  refused. 


IN  THB  QUEBN'b  BSNOH. 

Jan.  81,  1866. 
CARTWEIOHT  AND  OTHERS  v.  FORMAN. 
7  B.  A  S.  243. 

Lease  of  colUery — Covenant  for  supply  of  coals  to  lessor — Plea — "  Coals 
tvorked  out." 

Mines  and  Minerals.  C. — Declaration  on  a  covenant  in  a  lease  of  a  colUery, 
by  which  the  ovmert  for  the  time  being  were  entitled  to  aa  many  coals  at  the 
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pit's  mouth  a»  should  be  consumed  in  any  one  dwelling-house,  to  be  agreed 
upon  by  the  majority  of  them.  Plea,  that  the  whole  of  the  coals  comprwed  m 
the  demise  were  worked  out  in  the  fair  and  proper  course  of  working  the  mines. 
The  lease  was  for  the  term  of  twenty-eight  years  from  the  SOth  September,  1847, 
at  the  royalty  of  one-eighth  of  the  minerals  produced,  and  contained  a  proviso 
that  if  the  minerals  should  be  fully  and  fairly  gotten  before  the  expiration  of 
the  term  the  lessees  might  determine  it  on  giving  twelve  months'  notice.  It 
appeared  that  some  coal  remained  in  the  pit,  but  it  could  not  be  practically 
worked  without  costing  more  than  it  was  worth: — Held,  that  the  covenant  waa 
absolute,  and  therefore  the  plea  was  no  answer. 

The  declaration  stated  that  by  an  indenture,  bearing  date  the  SOth 
September,  a.d.  1847,  being  a  lease  of  certain  mines,  veins,  beds,  or  strata  of 
coal  and  ironstone,  marl,  clay,  and  land  and  premises,  by  the  plaintiffs,  as 
owners  thereof,  to  the  defendant  for  a  term  of  twenty-eight  years,  still  subsisting 
and  undetermined,- the  defendant  covenanted  with  the  plaintiffs  and  one  Eilza 
Cartwright,  in  her  lifetime,  now  deceased,  and  that  the  owners  of  the  premises 
for  the  time  being  should  be  entitled  to  have  and  receive,  and  be  suffered  and 
permitted  to  take,  as  many  coals  at  the  pit's  mouth  as  should  be  consumed  in 
any  one  dwelling-house,  to  be  agreed  upon  by  the  majority  of  them,  and  to  be 
occupied  by  some  or  one  of  them  with  the  offices  belonging  thereto,  without 
paying  anything  for  the  same.  It  then  averred  that  the  plaintiffs  did  all  things 
on  their  part,  and  all  things  existed  and  happened,  necessary  to  entitle  them 
to  have  the  covenant  performed  by  the  defendant,  and  to  sue  for  the  breach 
thereof,  and  the  time  for  the  performance  thereof  had  elapsed :  stating  as  a 
breach  that  the  defendant  did  not  nor  would  suffer  or  permit  or  allow  the- 
owners  of  the  premises  for  the  time  being  to  have,  receive,  or  take  as  many 
coals  at  the  pit's  mouth  as  were  required  to  be  or  were  consumed  in  any  one 
dweUing-house  agreed  upon,  and  occupied  with  the  offices  belonging  thereto 
or  otherwise  howsoever,  pursuant  to  the  covenant,  but  wholly  negledied  and 
refused  so  to  do,  and  exonerated  and  discharged  the  owners  from  agreeb^  vpaa 
any  such  dwelling-house. 

Plea. — ^That  the  alleged  covenant  was  in  the  words  following.  "And  lastly, 
it  is  hereby  agreed  that  the  owners  of  the  said  premises  for  the  time  bemg 
shall  be  entitled  to  as  many  coals  at  the  pit's  mouth  as  shall  be  consumed  in 
any  one  dwelling-house  to  be  agreed  upon  by  the  majority  of  them,  and  to  be 
occupied  by  some  or  one  of  ihem  with  the  offices  belonging  l^ereto,  withoui 
paying  anything  for  the  same,  but  no  mine  rent  shall  be  reckoned  or  paid  upon 
or  for  such  coate:  "  and  that  before  the  alleged  breach  the  whole  of  the  coals 
comprised  in  the  demise  were  worked  out  in  the  fair  and  proper  course  ol 
working  the  mine. 

Issue  thereon. 

On  the  trial,  before  Blackborn,  J.,  at  the  Derbyshire  Summer  Assizes 
in  1864,  it  appeared  that,  by  indenture  dated  the  SOth  September,  1847,  certain 
coals  and  other  minerals  at  Swadlincote,  in  the  county  of  Bmrby,  called  the 
Newhall  Pit  Colliery,  were  demised  to  the  defendant  for  the  term  of  twenty-eight 
years  from  the  date  of  the  lease  at  the  royalty  of  one-eighth  of  the  net  proceeds 
of  the  minerals  demised.  The  lease  gave  the  lessee  various  powers  necessary 
to  the  effectual  working  of  the  minerals,  and  there  was  a  proviso  that  if  the 
minerals  should  be  fully  and  fairly  gotten  before  the  expiration  of  the  term 
the  lessees  might  determine  the  lease  on  giving  twelve  months'  notice.  At 
the  end  of  the  lease  was  the  covenant  set  out  in  the  plea. 

It  was  admitted  by  the  defendant  that  some  coals  in  the  pit  were  not  woriced 
out,  but  evidence  was  given  that  they  were  either  not  saleable  or  could  not  be 
got  without  costing  more  than  they  could  be  sold  for  at  the  pit's  mouth.  For 
the  plaintiffs  it  was  contended  that  a  stratum  of  coal  called  the  Stanhope  Seam, 
which  was  discovered  in  1863,  could  be  worked  at  a  profit. 

It  was  agreed  that  a  verdict  should  be  entered  toac  the  plaintift  for  551.  ^ 
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and  that  it  be  referred  to  an  arbitrator  to  decide  whether  the  Stanhope  Seam 
coal  could  have  been,  during  the  time  within  which  the  action  was  brought, 
practically  worked  "without  costing  more  than  it  was  worth :  a  point  which  the 
arbitrator  afterwards  determined  in  the  negative.  The  learned  Judge  ruled 
that  the  words  "  worked  out,"  in  the  plea,  meant  actually  worked  out,  though 
the  mine  could  not  be  worked  at  a  profit,  that  is  without  an  expense  greater 
than  the  coals  would  be  worth;  and  leave  was  reserved  to  move  to  enter  the 
verdict  for  the  defendant. 

In  Michaelmas  Term,  1864,  Digby  Seymour  obtained  a  rule  niai  accord- 
ingly, on  the  ground  that  the  plea  was  an  answer  in  law  to  the  declaration  and 
had  been  proved  in  fact  on  the  finding  of  the  arbitrator.  He  cited  Jones  v. 
Shears  (7  C.  &  P.  346). 

Hayes,  Serjeant,  and  Field  shewed  cause. — ^Tbis  is  an  absolute  covenant  to 
supply  coals  to  the  lessors,  and  so  long  as  the  defendant  holds  the  lease  he  ia 
bound  to  supply  them  if  they  can  be  got.  It  is  no  answer  to  such  a  covenant 
that  the  cost  of  getting  them  is  such  that  they  cannot  be  sold  at  the  pit's 
mouth  to  other  persons  at  a  profit.  [Mellob,  J. — The  lessee  of  a  coal  mine  is 
not  excused  from  working  out  a  stratum  because  by  reason  of  its  growing 
thinner  it  cannot  be  worked  at  a  profit.]  If  the  question  of  profit  affected 
the  performance  of  a  covenant  a  rise  in  the  price  of  labour  might  cause  a  mine 
not  to  be  fully  worked  out.  [Blackburn,  J. — In  The  Marquis  of  Bute  t. 
Thompson  (13  M.  &  W.  487)  uiere  was  a  covenant  by  the  lessees  that  they 
would  raise  and  work  13,000  tons  of  coal  yearly  and  pay  8d.  per  ton  royalty, 
or  pay  4331.  Qs.  6d.  each  year  as  fixed  rent  whether  coals  should  be  wrought 
or  not,  and  also  9d.  upon  each  ton  over  and  above  that  quantity ;  the  Court  of 
Exchequer  held  that  there  was  no  implied  condition  that  there  should  be  coals 
to  that  amount  capable  of  being  wTought,  and  therefore  the  lessees  were  liable 
to  pay  the  fixed  rent  although  the  mine  was  so  exhausted  that  they  could  not 
raise  thirteen  thousand  tons  of  coal  in  a  year.]  In  Jones  v.  Shears  (7  C.  &  P. 
346)  the  agreement  was  to  work  a  colliery  so  long  only  as  it  was  "  fairly  work- 
able," and  CoLERiDOE,  J.  held  that  under  those  words  the  defendants  were  not 
obliged  to  work  at  a  dead  loss.  Griffiths  v.  Rigby  (1  H.  &  N.  237)  is  in  favour  of 
the  plaintiffs;  there  the  question  was  whether  the  coal  could  be  "fairly  wrought ;" 
and  on  the  trial  Erle,  J,  told  tlie  jury  they  must  judge  what  the  meaning  of 
that  phrase  was,  but  he  thought  it  meant  what  could  be  got  by  a  prudent  person 
witii  a  fair  profit,  however  small:  the  Court  however  held  that  the  direction 
was  insufficient,  and  Pollock,  C.B.  said,  p.  241,  "  '  fairly  wrought  '  means, 
that  which  can  be  fairly  and  properly  gotten,  according  to  mining  usage,  without 
extraordinary  difficulty  or  expense."  [Cockburn,  C.J. — ^The  phrase  "fairly 
workable  "  is  well  known  in  the  mining  world.  I  am  inclined  to  think  the 
Court  of  Exchequer  went  wrong,  not  understanding  that  language.  Mellor,  J. 
— That  Court  only  say  that  the  test  proposed  by  Erle,  J.  is  not  proper :  they 
do  not  lay  down  one  independent  of  mining  usajje.  Blackburn,  J. — On  a 
question  of  the  constructive  total  loss  of  a  ship'  Mai'le,  J.  defined  that  to  be 
impossible  which  was  not  practicable,  and  that  to  be  impracticable  which  could 
only  be  done  at  an  excessive  or  unreasonable  cost,  so  that  it  would  be  a  case 
of  total  loss  if  it  would  cost  more  to  recover  the  ship  than  she  was  worth.] 

Digby  Seymour  and  WiUs,  in  support  of  the  rule. — The  lease  does  not 
coiitiin  a  covenant  by  the  lessees  to  work  the  mine.  And  the  language  of 
the  <*ovenant  in  question  is  to  supply  to  the  lessors  coals  from  those  brought  to 
the  pit's  mouth.  fCocKBURN,  C.J. — The  pit's  mouth  is  the  place  where  they 
are  to  be  delivered.  ]  Then  the  lessee  is  not  bovmd  to  get  coal  which  cannot  be 
got  without  costing  more  than  it  is  worth.  Working  a  colliery  means  working 
it  so  long  as  it  is  reasonable  to  do  so;  Jones  v.  Shears  (7  C.  &  P.  346).  In 
The  Marquis  of  Bute  v.  Thompson  (13  M.  &  W.  487)  there  was  an  absolute 
covenant  to  get  the  coal  or  pay  a  fixed  rent,  and  Griffith  v.  Bigby  (1  H.  £  K. 

a)  See  Mo9t  V.  SmiHi  (0  C.  B.  94.  108). 
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237),  as  well  as  Jervia  v,  Tomkinaon  (1  H.  &  N.  195),  belong  to  that  class  of 
eases.  But  the  finding  of  the  arbitrator  in  the  present  case  is  tantamount  to 
what  was  laid  down  in  Grifjiih  v.  Uighy  (1  H.  &  N.  237).  [They  also  cited 
Smart  v.  Morton  (5  E.  k  B.  30).] 

CocKBURN,  C.J. — I  am  of  opinion  that  the  rule  should  be  discharged.  The 
effect  of  the  covenant  is  not  conditional  and  qualified,  as  stated  in  the  plea, 
but  absolute,  and  must  be  performed  as  long  as  the  lease  lasts,  subject  to  this, 
that  if  no  coal  can  be  got  it  becomes  inoperative.  Here  coal  can  be  got.  The 
lessee,  in  consideration  of  the  demise  of  the  coal  mine,  is  to  pay  a  royalty  and 
to  supply  a  certain  quantity  of  coals  at  the  pit's  mouth.  If  the  coal  should 
be  fully  and  fairly  gotten  before  the  expiration  of  the  term  he  has  power  to 
determine  the  lease  on  giving  twelve  months'  notice,  and  so  get  rid  of  this 
onerous  covenant ;  and  by  holding  the  lease  the  defendant  prevents  the  lessors 
from  getting  'Uiis  seam  of  coal.  These  three  things  satisfy  me  that  the  proper 
construction  of  the  covenant  is  that  contended  for  by  the  plaintiffs. 

Blackburn,  J. — At  the  trial  I  was  under  the  impression  that  the  covenant 
declared  upon  was  subject  to  the  proviso  for  cesser  of  the  term  "  if  the  minerals 
should  be  fully  and  fairly  gotten,"  and  that  the  question  was  whether  they  had 
been  fully  and  fairly  gotten.  But  the  proviso  for  cesser  is  upon  twelve  months* 
notice  being  given,  and  therefore  does  not  attach.  The  covenant  is  that  the 
lessors  shall  be  entitled,  during  the  term,  to  a  certain  quantity,  of  coals  at  the 
pit's  mouth :  whatever  may  be  the  measure  of  damages  for  breach  of  that 
covenant,  it  is  broken,  and  either  the  plea  is  not  proved  or  it  is  bad.  If  the 
lessee  intended  to  limit  the  covenant  as  contended  for  he  should  have  done  so 
in  express  terms. 

MeuJ^r,  J.  had  left  the  Court. 

Rule  discharged. 


IN  THE  queen's  BENCH. 

June  2.  1866. 

THE  IPSWICH  DOCK  COMMISSIONERS,  appellania,  THE  OVERSEERS 
OF  THE  PARISH  OF  ST.  PETER,  IPSWICH,  reapondenia. 

7B.  AS.  310;  80  J.  P.  820. 

See,  Bridgu-aier  Truateea  v.  Booth  Surveyors,  [1867]  E.  R.  A.;  36  L.  J. 
Q.B.  41;  7  B.  &  S.  848;  L.  R.  2  Q.B.  4;  16  L.  T.  851;  15  W.  R.  169  (Q.B.). 

Poor  rate — Dock  Commissioners — Arm  of  the  sea — Navigable  tidal  rwer — 
Parochialiiy — Evidence — Confiicling  presumptions — Perambulations — Enlriea 
in  parish  book — Dock  dues — Coal  dues  not  annexed  to  docks. 

Rates  and  Rating.  B. — An  estuary  or  arm  of  the  sea  is  primd  fade  extra- 
parochial;  but  this  presumption  may  be  rebutted. 

A  wet  dock  was  constructed  on  a  portion  of  land  reclaimed  from  the  oose 
or  bed  of  a  navigable  tidal  river.  In  order  to  prove  that  it  rvas  not  part  of 
the  adjoining  parish  evidence  of  perambulations  of  that  parish  and  of  olhers 
abutting  on  other  portions  of  the  reclaimed  land  was  given,  which  seemed  to 
shew  that  the  rights  of  those  parishes  extended  only  to  high-water  mark. 
Against  this,  however,  it  appeared  that  in  each  of  the  parishes  considerabU 
tracts  were  reclaimed  from  the  ooze  or  bed  of  the  river,  and  rated  io  the  poor 
rate: — ^Held,  that  the  presumption  of  parochialiiy  arising  from  payment  of  these 
rates  outweighed  the  contrary  presumption  arising  from  the  perambulations. 

On  appeal  against  a  poor  rate  by  the  Commissioners  of  the  Ipswich  DockSt 
it  appeared  that  by  statute  45  Gf.  8.  c.  ci.,  for  rendering  more  commodious  the 
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port  of  Ipswich,  CommissioneTS  were  appointed  for  improving  part  of  the  river 
Orirell,  within  the  borough  of  Ipswich;  and  Hcction  14  enacted,  that  certain 
duties  should  be  paid  to  them  by  the  owners  and  masters  of  vessels  belonging 
io  or  coming  to  the  port  between  Stoke  Bridge  and  Levington  Creek,  a  distance 
of  about  eight  miles,  and  by  the  oumers  of  all  goods,  wares,  merchandise,  and 
commodities  exported  from  or  imported  into  the  port  of  Ipswich  within  those 
limits,  and  for  aU  ships  coming  into  the  river  within  those  limits.  By  statute 
55  O.  3.  c.  xxvi.,  paving  Commissionera  for  the  town  of  Ipswich  were 
empowered,  in  addition  to  rates  on  houses  and  land,  to  levy  a  certain  duty  on 
all  coals  which  should  be  imported  or  hroughi  into,  landed  or  delivered  within 
the  river  Orwell  or  town  of  Ipswich,  or  the  harbour  thereof.  In  1837,  the 
paving  Commissioners  obtained  another  Act,  omitting  the  sections  by  which 
they  were  empowered  to  levy  the  coal  duty,  in  pursuance  of  an  arrangement 
by  which  the  river  Commissioners,  in  consideration  of  the  paving  Commissioners 
giving  up  that  duty,  took  upon  themselves  the  debts  of  the  latter.  In  the  same 
year  the  river  Commissioners  obtained  statute  7  IV.  4.  A  1  Vict.  o.  Ixxxiv.,  which 
repealed  statute  45  O.  3.  c.  ci.,  and  appointed  the  Ipswich  Dock  Commisnonprs 
Under  that  and  subsequent  Acts  a  wet  dock  was  construeted  and  h<td  since 
been  maintained;  and  by  section  39  the  wharfs,  (fee,  and  so  much  of  the  channel 
and  ooze  or  mud  of  the  river  Orwell  as  would  be  enclosed  within  the  area  of  the 
dock,  Ac,  was  vested  in  them.  The  Ipswich  Dock  Act,  1852,  15  d  16  Vict, 
c.  cxvi.  s.  40.  re-enacted  section  14  of  statute  45  O.  3.  c.  ci.  By  section  43  vessels 
navigating  the  river  above  Levington  Creek  shall  be  deemed  to  be  within  the 
river  of  the  port  as  if  they  had  come  into  the  dock.  By  section  43  vessels 
remaining  in  the  dock  for  more  than  two  months  shall  pay  an  additional  duty 
per  month.  Section  52  continues  to  the  Commissioners  the  duty  of  Is.  per  ton, 
and  the  further  duty  of  Qd.  per  ton  given  by  former  Acts,  for  every  ton  of  coal 
which  should  be  imported  or  landed  within  the  river  Orwell  or  town  of  Ipswich, 
oY  the  harbour  thereof,  or  otherwise  brought  or  delivered  within  the  limits  of 
the  Act,  in  addition  to  all  other  duties.  All  the  moneys  raised  under  the  Acts 
were  expended  on  the  dock  and  on  improvements  in  the  river,  in  pursuance  of 
the  requirements  of  those  Acts.  The  wet  dock  consists  of  a  portion  of  the 
ooze  and  tidal  channel  of  the  Orwell,  which  is  about  twelve  miles  in  length,  and 
lies  between  the  toton  of  Harwich  towards  the  south  on  the  coast,  and  the  tovm 
of  Ipswich  inland  to  the  north.  The  river  Q.  falls  into  the  Orwell  at  itt 
northernmost  extremity  at  or  near  Stoke  Bridge.  The  flow  of  the  tide  reaches 
a  point  upwards  of  a  mile  beyond  Stoke  Bridge.  The  channel  of  the  Onvell 
is  always  covered  at  low  water.  Evidence  of  perambulations,  consisting  of 
entries  in  a  book  produced  from  the  chest  of  the  respondent  parish,  of  the 
earlier  of  which  the  handwriting  could  not  be  identified,  the  later  of  which  were 
in  the  handwriting  of  deceased  vestry  clerks,  tended  to  shew  that  the  OrweU 
below  high  water  mark  was  extra- parochial.  On  the  other  hand  evidence  was 
given  that  between  1707  and  1811  tracts  of  land  were  recViimed  from  the  bed 
of  the  Orwell  on  the  side  of  the  respondent  and  other  parishes,  and  that  in 
those  cases  persona  who  reclaimed  them  were  rated  to  the  poor  rate  without 
opposition. 

Queere,  whether  the  site  of  the  wet  dock  was  an  estuary  or  arm  of  the  aeaf 
— Held,  that  the  wet  dock  was  parochial;  and  that  the  Commissionera  were 
rateable  for  the  revenue  derived  from  the  duties  paid  by  vessels  which  navigated 

the  river  above  Levington  Creek,  though  they  did  not  actufUly  enter  the  dock; 
but  thai  they  were  not  rateable  in  respect  of  the  coal  duties,  as  they  were  not 
attached  to  or  connected  with  the  occupation  of  the  docks.  Queere,  whether 
the  earlier  entries  in  the  parish  book  were  admissible  in  evidence  ? 

The  appellants  are  a  Corporation  created  by  section  19  of  the  Ipswich  Dock 
Act,  1852,  15  Vict.  c.  cxvi.,  "An  Act  to  consolidate  and  amend  the  Acts  relating 
to  the  Ipswich  Bock,  to  allow  certain  drawbacks,  and  for  other  purpoBes." 

By  a  rate  made  in  Kovember,  1863.  for  the  relief  of  the  pocor  in  the 
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respondent  parish,  the  appellants  were  assessed  as  owners  and  occupiers  of 
"  part  of  Wet  Dock,"  estimated  extent  24a.  Ir.  31p.,  at  the  groBB  estimated 
rental  of  2,1^^1-  and  the  rateable  value  of  1,4631. 

Against  this  rate  the  appellants  appealed  to  the  Quarter  Sessions  for  the 
borough  of  Ipswich,  and  the  parties  agreed  that  the  Quarter  Sessions  should 
alter,  amend,  or  confirm  the  rate  in  accordance  with  the  decision  of  this  Court, 
which  was  to  be  at  liberty  to  draw  an;  inferences  of  fact  on  the  questions  raised 
by  the  following  case. 

The  wet  dock  was  constructed  in  the  years  1837-8-9  and  1840  under  the 
provisions  of  the  first  Dock  Act,  7  W.  4  &  1  Vict.  o.  IxzIt.,  and  has  been 
muintained  imder  the  provisions  of  that  and  subsequent  Acts  of  Parliament  from 
that  time. 

The  wet  dock,  excluding  a  portion  of  the  entrance  lock  as  to  which  no 
question  was  raised,  had  not  nor  had  the  land  upon  which  it  was  constructed 
been  ever  before  rated  to  the  relief  of  the  poor.  It  consists  of  a  portion  of  Hhe 
ooze  and  tidal  channel  of  the  Orwell  about  twelve  miles  in  length,  lying  in  a 
north-westerly  direction  between  the  town  of  Harwich  towards  the  south  on 
the  coast  and  the  town  of  Ipswich  inland  to  the  north,  forming  as  the  appellants 
contended,  but  the  respondents  denied,  an  estuary  of  the  sea.  The  river 
Gipping  falls  into  the  Orwell  at  its  northernmost  extremity  at  or  near  Stoke 
Bridge.  The  flow  of  the  tide  reaches  a  point  upwards  of  a  mile  beyond  Stoke 
Bridge.    The  channel  of  the  Orwell  is  always  covered  at  low  water. 

The  Orwell  in  its  natural  state  and  before  the  passing  of  the  Act  of 
Parliament  next  referred  to  and  before  any  of  the  works  were  commenced  was 
extremely  diffcult  of  navigation  owing  to  the  enclosure  at  different  times  by  the 
proprietors  of  adjoining  lands  of  portions  of  the  ooze  or  bed  of  the  nY&.  The 
silting  up  by  natural  causes  of  the  only  navigable  channel  was  greaUy 
accelerated,  so  much  so  that  vessels  drawing  eight  feet  of  water  when  at 
Downham  Reach,  a  distance  of  three  miles  below  Ipswich,  were  necessarily 
lightened  to  enable  them  to  approach  the  quays  where  the  depth  of  water  was 
at  ordinary  tides  about  five  feet.  The  soil  of  the  bed  of  the  Orwell,  excepting 
those  portions  to  which  the  Acts  after  referred  to  apply,  is  vested  in  the 
Corporation  of  Ipswich. 

In  1805  statute  45  G.  3.  c.  ci.,  entitled  "An  Act  for  improving  and  rendering 
more  commodious  the  port  of  Ipswich,  in  the  county  of  Suffolk,"  after  called 
the  River  Act,  was  passed.  The  preamble  refers  to  the  great  antiquity  of  tJie 
port  of  the  town  of  Ipswich  and  its  capabihty  of  being  rendered  more  commo- 
dious for  carrying  on  trade  both  foreign  and  coastwise  by  deepening,  widening, 
cleansing,  altering  and  improving  part  of  the  river  Orwell,  within  the  town 
and  borough,  and  appoints  Commissioners  for  puttii^  the  Act  into  execution. 

By  section  5  the  Commissioners  were  empowered  to  make  bye-laws  fOT 
the  stationing,  Ac,  of  vessels  coming  into  or  lying  in  the  river  or  port,  and 
for  preventing  nuisances  or  encroachments  witiiin  the  liberties  of  the  river  or 
port. 

Tiy  section  14  it  was  enacted  that  there  should  be  paid  to  the  Commissioners 
by  the  owners  and  masters  of  vessels  belonging  to  or  coming  to  the  port  between 
Stoke  Brid'.'e  and  Levington  Creek,  a  distance  of  about  eight  miles,  and  by  the 
owners  of  all  goods,  wares,  merchandise,  and  commodities  exported  from  or 
imported  into  the  port  of  Ipswich  within  the  said  limits,  and  for  all  ships  and 
vessels  coming  into  the  river  within  the  said  limits,  except  wherries  or  passage 
boats  belonging  to  the  port,  the  several  and  respective  rates,  dues,  or  duties 
mentioned  and  specified  in  the  table  thereunto  annexed. 

By  section  20  it  was  enacted  that  the  moneys  raised  by  the  duties  shouM 
bo  applied  by  the  Cnmmissinnors  towards  improving  the  river  in  the  proportion 
and  manner  therein  specified,  and  after  a  certain  event,  which  had  happened, 
the  duties  were  to  cease,  and  in  lieu  thereof  certain  small  tonnage  rates  on 
vessels  were  to  be  paid. 

By  section  88  it  was  enacted  that  all  vessels  coming  into  the  river  Orwell, 
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and  navigating  therein  above  Levington  Creek,  and  the  cargoes  of  which,  or 
any  part  thereof,  should  be  delivered  in  any  part  of  the  river,  or  brought  to 
the  port  of  Ipswich,  should  be  deemed  to  be  within  the  river  of  the  port  of 
Ipswich  in  such  and  the  same  manner  as  if  they  came  to  and  used  the  quay 
called  the  Common  Quay,  and  should  be  subject  to  the  rules,  bye-laws,  and 
regulations  to  be  made  by  virtue  of  the  Act. 

The  ConunisBioners  under  this  Act  constructed  a  ballast  wharf  on  the  ooze 
of  the  river,  built  a  dredging  engine,  barges,  &c.,  and  by  cutting  new  channels 
and  dredging  at  various  points  between  Ipswich  and  Harwich  materially 
increased  the  depth  of  water  in  the  port  of  Ipswich. 

In  1793  statute  33  G.  3.  c.  92,  entituled  "  An  Act  for  paving,  lighting, 
cleansing,  and  otherwise  improving  the  town  of  Ipswich,"  &c.,  was  passed. 

The  Commissioners  under  that  statute  having  contracted  a  heavy  debt  in 
carrying  out  its  objects,  obtained  an  amending  Act,  55  G.  3.  c.  xxvi.,  by  which, 
after  reciting  that  it  was  expedient  that  more  effectual  provision  should  be 
made,  inter  alia,  for  paying  the  interest  of  that  debt,  the  paving  CommissionerB 
were  empowered  by  section  6,  tn  addition  to  levying  rates  on  houses  and  land, 
to  levy  on  and  after  the  24th  June,  1815,  additional  duties  of  1«.  per  chaldron 
or  8d.  per  ton  on  all  coals,  coke  and  cinders  which  should  be  imported  or  brought 
into,  landed  or  delivered  within  the  river  Orwell  or  town  of  Ipswich  or  the 
harboiu:  thereof. 

The  paving  Commissioners,  however,  got  further  into  debt,  and  in  1837 
obtained  statute  7  W.  4  &  1  Vict.  c.  Ixxiii.,  which,  after  reciting  that  they  had 
incurred  debts  to  the  amount  of  16,000L  and  upwards,  and  that  a  BiU  was  t^en 
before  Parliament  to  amend  the  Biver  Act,  45  G.  3.  c.  cci.^  repealed  previous 
Acts  and  re-enacted,  with  certain  alterations,  the  provisions  as  to  paving, 
lighting,  &c.,  therein  contained,  but  omitting  the  sections  contained  in  those 
Acts  by  which  they  were  empowered  to  levy  the  coal,  coke  and  cinder  rates. 
This  omission  was  in  pursuance  of  an  arrangement  sanctioned  by  the  inhabitants 
of  the  town  by  which  the  river  Commissioners,  in  consideration  of  the  paving 
Commissioners  giving  up  such  duties  and  rates,  took  upon  themselves  the  debts 
of  the  latter  body. 

The  river  Commissioners  obtained  the  first  Dock  Act  (7  W.  4  &  1  Vict, 
c.  Ixxiv.),  30th  June,  1837. 

The  preamble,  after  referring  to  the  River  Act  and  what  had  been  done 
under  it,  states  "  Whereas,  since  the  passing  of  the  said  recited  Act  the  trade 
and  shipping  of  the  port  of  Ipswich  have  greatly  increased,  and  it  would  tend 
much  to  the  advantage,  not  only  of  the  said  port  and  of  the  neighbourhood 
thereof,  but  of  that  part  of  the  kingdom  in  which  it  is  situate,  and  it  is  highly 
expedient  for  the  security  and  improvement  of  the  public  revenue  and  for  the 
benefit  of  commerce,  that  a  convenient  wet  dock  and  basin,  with  all  necessary 
quays,  &c.  should  be  made  and  constructed,  &c-. ;  and  that  for  the  carrying  into 
effect  the  said  purposes  the  said  recited  Act  should  be  amended,  and  that  the 
powers  and  provisions  therein  contained  should  be  enlarged  and  vested  ih  the 
Commissioners,  hereby  appointed." 

Sect.  1  repeals  the  River  Act;  and  sect.  3  appoints  the  mayor,  aldermen, 
and  councillors  of  Ipswich  and  seventy-two  other  persons  therein  named,  the 
then  river  Commissioners,  Commissioners  for  the  purpose  of  carrying  the  Act 
into  execution,  by  the  name  and  style  of  **  The  Ipswich  Dock  Commissioners." 

By  sect.  17,  the  provisions  of  which  are  re-enacted  and  continued  by  the 
Ipswich  Dock  Act,  1852,  the  Commissioners  were  empowered  to  make  and 
maintain  upon  part  of  the  n'ver  Orwell  and  harbour  of  Ipswich,  as  well  as  the 
lands  which  should  be  purchased  by  or  vested  in  them,  under  the  authority  of 
the  Act,  a  navigable  dock  or  basin,  with  an  entrance  lock  or  locks,  embank- 
ments, cuts,  with  entrances,  into  and  from  the  same,  and  also  a  new  cut, 
channel,  or  river  with  roadways  on  each  side  thereof,  and  into  and  through  the 
said  cut  or  channel,  to  turn  and  divert  the  waters  of  the  river  Gipping  and  the 
flow  of  the  tide  of  the  river  Orwell,  and  to  construct  quays,  wharfs  and  other 
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works  necessary  or  proper  for  carrying  into  effect  the  purposes  of  the  Act.  and 
also  to. build  a  quay  30  feet  wide  for  the  trade  and  business  of  the  town  and 
port  along  the  north  and  east  sides  of  the  dock,  to  project  into  the  then  channel 
of  the  river  in  front  of  the  then  line  of  quays,  the  quay  wall  to  be  the  property 
of  the  owners  of  the  quays  in  front  of  which  the  same  should  be  built,  and  to 
be  kept  in  repair  by  them. 

These  works  were  duly  executed  by  the  CommiBsioners. 

Sect.  89  vests  the  wharfs,  quays,  lands,  and  all  erections,  cuts,  locks, 
sluices,  and  other  things  purchased,  acquired,  or  made  under  the  River  Act, 
all  lands,  &c.,  to  be  purchased  under  the  Act,  all  buildings  to  be  erected  thereon, 
"  and  so  much  of  the  channel  and  ooze  or  mud  of  the  river  Orwell  as  will  be 
enclosed  within  the  area  of  the  said  intended  dock,"  and  all  cuts,  &c.,  to  be 
made  by  virtue  or  in  pursuance  of  this  Act,  and  all  the  personal  property  vested 
in  the  Commissioners  imder  the  River  Act  in  the  dock  Commissioners  appointed 
by  virtue  of  th^  Act  and  their  successors. 

Sect.  46  imposes  the  rates,  dues,  and  duties  specified  in  a  Schedule  to  the 
Act  on  all  vessels  coming  into  the  river  between  Stoke  Bridge  and  Levington 
Creek,  in  efFect  re-enacting  the  14th  section  of  the  River  Act,  and  the  same 
rates  are  imposed  by  section  40  of  the  Ipswich  Dock  Act,  1862. 

Sect.  48  declares  it  to  be  the  true  intent  and  meaning  of  the  Act,  that  for 
one  arrival  together  with  one  departure  of  each  vessel  at  and  tcom  the  port  of 
Ipswich  only  one  tonnage  rate  for  the  dock  shall  be  due  and  payable  for  each 
vessel,  &o. 

Sect.  50,  which  is  in  effect  re-enacted  by  sect.  43  of  the  Ipswich  Bock  Act, 
1852,  but  to  which  there  was  no  corresponding  provision  in  the  River  Act, 
provides  that  all  vessels  remaining  in  the  dock  for  upwards  of  two  months,  shall 
pay  an  additional  rate  or  duty  per  ton  per  month. 

Sect.  52  contains  regulations  for  the  payment  of  the  duties,  referring  to 
them  as  dockage  rates. 

Sect.  53,  which  is  in  effect  re-enacted  by  section  42  of  the  Ipswich  Dock 
Act,  1852,  enacts  that  vessels  navigating  the  river  above  Levington  Creek  shall 
be  deemed  to  be  within  the  river  of  the  p<nt,  in  such  and  the  same  manner  as 
if  they  had  come  into  the  dock. 

Sect.  60,  which  is  recited  and  in  effect  re-enacted  with  certain  additions 
by  section  52  of  the  Ipswich  Dock  Act,  1852,  and  which  is  in  effect  a  re-enact- 
ment of  sect.  6  of  stat.  55  G.  3.  c.  xxvi.,  gives  the  Commissioners  a  duty  of  one 
shilling  for  every  ton  of  coals,  coke,  and  cinders  which  shall  be  imported  or 
landed  within  the  river  Orwell  or  town  of  Ipswich,  or  the  harbour  thereof,  or 
otherwise  brought  or  delivered  within  the  limits  of  the  Act,  in  addition  to  all 
other  duties  payable  in  respect  thereof  by  any  law  or  statute  whatsoever. 

Sect.  68  directed  the  appropriation  of  the  monies  authorized  to  be  collected 
to  the  purposes  of  that  and  the  previous  Acts  exclusively. 

The  Commissioners,  finding  their  means  insufficient  to  complete  their  works, 
obtained  in  1841  stat.  4  &  5  Vict.  c.  lii.,  the  second  Dock  Act,  empowering  them 
to  raise  in  addition  to  the  sum  of  70,000Z.  authorized  to  be  raised  by  stat.  7  W.  4 
&  1  Vict.  c.  Ixxiv.,  a  further  sum  of  20,0001.  on  the  credit  of  the  rates  and  duties 
created  by  the  last  mentioned  Act  to  be  applied  in  completing  and  improving 
the  dock  and  works  authorized  by  that  Act  to  be  made. 

This  20,0001.  was  also  found  to  be  insufficient,  and  in  1643  the  Commis- 
sioners obtained  stat.  6  &  7  Vict.  c.  xx.,  the  third  Dock  Act,  empowering  them 
to  impose  an  additional  duty  of  6d.  per  ton  on  all  coals,  coke,  and  cinders 
imported  within  the  river  Orwell  or  town  of  Ipswich,  or  otherwise  brought  or 
delivered  within  the  limits  of  stat.  7  W.  4  &  1  Vict.  c.  Ixxiv.  to  be  applied  in 
the  same  manner  as  the  duties  granted  by  that  Act. 

Under  stat.  6  &  7  Vict.  c.  xx.,  the  Commissioners  raised  the  sum  of  18,500(., 
which,  together  with  the  sums  of  70,0002.  and  20,0001.  amount  to  108,5001., 
the  whole  of  which  had  been  duly  expended  in  pursuance  of  the  requirements 
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of  the  several  statutes  in  the  construction  of  the  dock,  and  in  improTements  in 
the  river,  and  which  now  constitute  the  existing  debt. 

The  Commissioners  under  this  Act,  whenever  they  had  any  surplus  income, 
expended  it  in  completing  and  maintaining  the  dock  and  cliannel,  deepening 
and  cutting  new  channels,  dredging  and  otherwise  improving  the  navigation  of 
the  river  in  accordance  with  the  requirements  of  the  Act. 

The  Ipswich  Dock  Act.  1852,  16  &  16  Vict.  o.  cxvi.,  under  which  the 
appellants  now  act,  by  sect.  3  repeals  the  previous  Dock  Act  with  the  exception 
of  certain  provisions  expressly  retained,  by  sect.  2  incorporates  certain  provisions 
of  the  Harbours,  Docks,  and  Piers  Clauses  Act,  1847,  10  &  11  Vict.  c.  27..  by 
sect.  31  incorporates  the  Lands  Clauses  Consolidation  Act,  1845,  8  &  9  Vict, 
c.  18.,  and  by  sect.  4  vests  the  dock,  and  all  cuts,  quays,  wharfs,  houses, 
warehouses,  roadways,  embankments,  locks,  sluices,  sewers,  drains,  and  other 
works  and  buildings,  tenements,  rights,  privileges,  exemptions,  easements, 
hereditaments,  and  real  estate,  and  all  stocks,  funds,  &c.,  and  personal  estate 
belonging  to  the  Commissioners  under  the  repealed  Aote,  in  the  CommissionerB 
incorporated  under  this  Act. 

Sect.  32  re-enacts  the  17th  and  subsequent  sections  of  the  first  Dock  Act, 
7  W.  4  ft  1  Vict.  c.  Ixxiv.,  empowering  the  Commissioners  under  that  Act  to 
construct  the  wet  dock  as  therein  described,  and  after  reciting  that  the 
Commissioners  had  executed  those  works,  and  certain  others  in  connection 
therewith  for  the  convenience  of  business  and  for  the  health  and  recreation  of 
the  inhabitants  of  the  town,  enacts  that  the  works  shall  be  maintained  and 
kept  in  good  order  and  repair,  of  the  form  and  dimensions  of  which  the  same 
had  been  constructed,  ai^  that  all  the  powers  of  that  Act  for  dredging  and 
deepening  the  dock  and  basin  should  continue  in  force. 

By  sect.  40,  a  re-enactment  of  sect.  14  of  the  River  Act,  and  of  sect.  45 
of  the  first  Dock  Act,  the  Commissioners  are  empowered  to  levy  the  rates 
specified  in  the  Schedule  on  the  persons  and  the  owners  and  masters  having 
command  of  vessels  belonging  to  or  coming  to  the  port,  between  Stoke  Bridge 
and  Levington  Creek,  for  all  vessels  coming  into  the  river  within  those  limits. 

The  4l8t  section  contains  regulations  for  payment  of  the  rates  and  duties 
which  become  payable  on  the  arrival  or  departure  of  vessels  ' '  at  and  from  the 
port  of  Ipswich." 

Sect.  42.  "  All  vessels  coming  into  the  river  Orwell,  and  navigating  therein 
above  Levington  Creek,  and  the  cargoes  of  which  or  any  part  thereof  shall  be 
delivered  in  any  part  of  the  said  river,  or  brought  to  the  port  of  Ipswich,  shall 
be  deemed  to  be  within  the  river  of  the  port  of  Ipswich,  in  such  and  the  same 
manner  as  if  they  came  into  the  dock,  and  shall  be  subject  and  are  hereby 
declared  to  be  liable  to  the  rates  or  duties  hereby  granted,  and  to  such  rules, 
byelaws,  and  regulations  of  the  Commissioners  as  shall  be  in  force  immediately 
after  the  passing  of  this  Act,  or  shall  be  hereafter  made  under  the  provisions 
thereof." 

By  sect.  48  every  vessel  going  into  the  dock  may  be  and  remain  there  for 
the  space  of  two  months,  to  be  computed  from  the  time  of  going  into  the  dock, 
on  paying  the  rates  or  duties  specified  in  the  Schedule ;  and  if  such  vessel  shall 
remain  in  the  dock  more  than  two  months  there  shall  be  paid  and  payable  to 
the  Commissioners,  or  their  collectors  or  deputies,  in  addition  to  the  rates  or 
duties  aforesaid,  by  the  master,  owner,  or  ctmsignee  of  such  vessel,  according 
to  the  tonnage  burden  thereof,  for  every  month  which  such  vessel  shall  remain 
in  the  dock,  the  rate  or  duty  of  oae  penny  per  ton  per  month. 

Sect.  52  recites  the  duties  on  coals,  coke,  and  cinders,  leviable  under  the 
Dock  Acts,  the  sums  the  Commissioners  were  authorized  to  borrow  on  the 
credit  of  those  duties,  and  that  the  same  powers  of  levying  those  duties  were 
intended  to  be  reserved  to  the  Commissioners  notwithstanding  the  reneal  of 
those  Acts;  and  enacts  that  from  and  immediately  after  the  passing  of  the  Act 
there  shall  be  paid  to  the  Commissioners  the  duty  or  sum  of  one  shilling,  and 
also  the  further  duty  or  sum  of  sixpence  for  every  ton  weight  of  coals,  coke,  and 
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cinders,  and  so  in  proportion  for  any  less  quantity  which  shall  or  may  be 
imported  or  landed  within  the  river  Orwell  or  town  of  Ipswich,  or  the  harbour 
thereof,  or  otherwise  brought  or  delivered  within  the  limits  of  the  Act,  such 
rates  or  duties  to  be  paid  in  addition  to  all  other  duties  and  impositions  payable 
or  to  become  payable  in  respect  thereof  by  any  law  or  statute  whatsoever. 

Sect.  64  directed  the  application  of  all  moneys  then  in  the  hands  of  the 
Commissionera  or  due  to  them  at  the  time  of  the  passing  of  the  Act,  together 
with  all  moneys  which  should  be  borrowed  under  its  provisions  upon  the  credit 
of  the  rates  and  duties  thereby  authorized  to  be  taken,  and  ail  other  mweyB 
to  be  collected  and  received  by  them  under  its  authority. 

The  appellants  duly  levied  and  collected  the  tonnage  rates  and  coal  duties 
authorized  to  be  levied  and  collected  by  them  under  the  Acts  of  Parliament 
before  referred  to  in  the  manner  most  conducive  to  the  maintenance  and 
encoiu^gement  of  the  tr&de  of  the  port,  and  according  to  the  rates  by  which 
the  largest  amount  of  revenue  could  be  collected,  and  duly  applied  that  revenue 
to  the  objects  and  purpoees  and  according  to  the  piovisicuis  of  the  Acts,  and  did 
not  receive  or  appropriate  to  themselves  any  benefit,  pecuniary  or  otherwise, 
out  of  the  proceed  of  any  such  rates  or  duties,  and  managed  and  cmiducted 
the  necessary  business  (XHmected  with  the  port,  harbour  and  dock  without  any 
remuneration  or  allowance  for  expenses  as  directors  or  otherwise  of  such  pCHi, 
harbour,  or  dock. 

There  was  still  due  and  owing  the  sum  of  18,500/.  borrowed  on  the  credit 
of  the  additional  duty  of  sixpence  per  ton  on  coals,  coke,  and  cinders  authorized 
to  be  levied  by  the  last  mentioned  Act. 

In  order  to  maintain,  and  if  practicable  extend,  the  trade  of  the  port  of 
Ipswich,  to  give  facilities  for  the  use  of  the  harbour,  and  to  enable  vessels  to 
reach  the  docks,  it  had  hitherto  been  found  necessary  to  expend  ccmsidecable 
sums  in  each  year  in  dredging,  cleansiug,  widening  and  improving  the  cuts  in 
the  rivei".  Since  the  Ipswich  Dock  Act,  1852,  came  into  operation,  the  surplus 
revenue,  after  paying  the  costs,  charges  and  expenses  of  and  attending  the 
passing  of  the  Act  and  incidental  thereto,  and  after  paying  the  interest  on  the 
money  borrowed,  which  had  never  amounted  to  3,O0OL,  had  always  been 
required  tor  maintaining  the  dock  and  for  the  necessary  works  in  the  river,  and 
was  alwa^  so  applied  by  the  appellants. 

Before  the  construction  of  the  dock  and  works  the  maritime  commerce  of 
Ipswich  was  conducted  in  that  part  of  the  river  Orwell  which  now  forms  the 
wet  dock ;  the  water  at  high  tide  extended  to  the  quays  and  banks  on  each 
side  of  the  river,  but  at  low  tide  receded  to  a  narrow  channel  on  the  north 
side,  leaving  the  ooze  on  the  south  uncovered. 

Portions  of  land  above  high  water  mark  on  both  sides  the  river,  were 
admitted  by  the  appellants  to  be  in  the  respondent  parish.  The  promoters  of 
the  first  Ipswich  Dock  Bill  proposed  to  convert  this  space  into  a  wet  dock, 
and  accordingly  took  the  powers  conferred  in  sect.  17  of  that  Act.  The  Act 
having  passed,  the  Commissioners  proceeded  to  carry  out  their  plans  in  the 
following  manner,  viz. ;  They  purchased  a  large  quantity  of  land  in  the 
respondent  parish  and  in  the  parish  of  St.  Mary,  Stoke.  They  then  excavated 
a  large  out  or  channel  through  that  land  intersecting  the  river  Orwell  above  and 
below  that  portion  of  the  river  to  be  enclosed  as  a  dock.  Having  thus  provided 
a  new  channel  tor  the  reception  and  diversion  of  the  river  waters,  they 
constructed  banks  and  quays  at  points  in  the  Orwell,  which  they  proposed 
enclosing;  and  finally,  making  an  entrance  lock  from  the  new  channel  into  that 
enclosure,  completed  the  wet  dock  and  its  approaches  as  t^ey  now  subsist. 

The  only  access  to  the  wet  deck  is  through  t^e  new  cut  and  lock  in  the 
respondent  pariah.  The  quantity  of  land  claimed  by  the  respondent  parish 
in  the  wet  dock  and  lock  is  24a.  Ir.  31p.  And  the  only  question  now  before 
the  Court  is  as  to  the  rateability  of  the  24a.  Ir.  31p. 

For  several  centuries  past  the  parish  of  St.  Peter  has  comprehended  certain 
lands  on  both  sides  of  the  river. 
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A  piece  of  land  called  Cordingley,  on  the  north  east  corner  of  that  portion 
of  the  parish  of  St.  Peter  which  ib  on  the  southern  side  of  the  river  Orwell, 
was  reclaimed  from  the  ooze  of  the  river  some  time  between  the  years  1797  and 
1811  and  built  upon,  and  has  been  since  rated  to  the  relief  of  the  poor  of  that 
parish. 

A  large  piece  of  land  on  the  St.  Clement's  side  of  the  river,  consisting  of 
several  acres,  was  in  like  manner  reclaimed  from  the  ooze  of  the  river,  and 
improved  and  built  upon,  and  afterwards  rated  to  the  relief  of  the  poor  of  tliat 
parish. 

Before  the  first  Dock  Act  was  obtained  the  ordinary  course  of 
perambulation  by  the  parish  officers  and  inhabitants  of  St.  Peter's,  as  far 
back  as  living  memory  extends,  commenced  at  a  point  on  the  north  side  of 
the  river,  commonly  t^ed  Alexander's  Key.  Here  the  perambulators  crossed 
the  river  by  a  boat  to  the  opposite  shore,  where  some  landed  in  the  mud,  and 
proceeded  by  an  embankment  on  the  margin  of  the  river  Orwell,  on  which 
embankment  there  was  no  public  right  of  road,  to  the  extreme  bound  of  the 
parish  at  the  south  east  corner,  called  The  Point,  carefully  comprehending  in 
such  perambulation  the  portion  of  land  reclaimed  by  Cordingley  after  that  had 
been  won  from  the  river.  The  rest  of  the  party  went  down  by  the  same  boat 
along  the  stream  of  the  Orwell,  to  the  same  point,  where  the  whole  party  met 
and  continued  their  course  by  land  along  the  undisputed  boundary  of  the 
parish,  till  they  again  reached  the  bank  of  the  river  a  little  above  the  bridge 
called  Stoke  Bridge.  Here  one  or  more  swam  straight  across  the  river  to  a 
point  on  the  opposite  bank,  while  others  walked  round  by  the  bridge  to  the 
same  point.  From  this  point  the  perambulating  party  proceeded  along  the 
north  bank  of  the  river  to  the  bound  of  ihe  parish,  whence,  after  crossing 
several  marshes,  they  reached  the  river  Gipping  a  httle  to  the  south  west  of 
Handford  Mill,  where  they  crossed  and  proceeded  along  the  north  bank  of  the 
river  until  they  arrived  at  a  point  where  they  turned  down  the  Handford  Hoad 
into  Tanner's  Lane,  and  again  reached  the  river  Gipping  which  they  crossed 
and  kept  along  the  west  bank  until  they  reached  a  place  called  The  Hole  in 
the  Wall,  where  they  crossed,  and  then  continued  the  undisputed  bounds  to 
the  place  whence  they  started. 

The  ordinary  course  of  perambulation  by  the  parish  officers  and  inhabitants 
of  the  adjoining  parish  of  St.  Mary  Key  before  the  first  Dock  Act  was  obtained 
was  from  St.  Mary  Key  Church  to  the  mai^in  of  the  river  at  the  left  side  of 
Alexander's  Yard.  From  this  point  a  line  of  private  quays  extended  to  the 
eztoeme  boundary  of  the  parish  at  the  east  end  on  the  Orwell  side  of  the 
parish,  which  quays  were  railed  and  fenced  off  from  each  other  so  as  to  make 
it  impossible  or  dangerous  to  walk  along  the  top  of  the  quays  on  the  margin  of 
the  river.  Some  of  the  perambulators  went  down  by  boat  on  the  Orwell  from 
one  extreme  point  to  the  other,  alongside  the  quay  but  necessarily  outside 
the  vessels  moored  to  the  quays,  so  that  the  perambulation  might  comprehend 
all  the  quay  property  which  was  rated  to  the  relief  of  the  poor.  The  others 
proceeded  by  the  public  streets  to  the  same  point  at  the  east  end,  where  they 
met  the  party  landing  from  the  boat,  and  all  proceeded  tc^ether  to  perambulate 
the  inland  boundary  of  the  parish. 

In  the  parish  of  St.  Clement,  which  extended  about  two  miles  and  a  half 
on  the  Orwell  side,  the  ordinary  course  of  perambulation  was  for  one  portion  of 
the  perambulators  to  proceed  from  the  extreme  point  on  the  east  to  the  extreme 
point  on  the  west  by  boat  along  the  river,  necessarily  in  the  middle  of  the 
channel  when  the  tide  was  out ;  another  proceeded  by  land  on  the  margin  of 
the  river.  When  these  came  within  a  few  hundred  yards  of  the  point  at  the 
extreme  west  several  warehouses  projected  towards  the  river  so  as  to  leave  no 
proper  footing  between  such  warehouses  and  the  river.  A  few  of  the  more 
active  of  the  party  contrived,  with  difficulty,  to  crawl  or  scramble  between 
these  warehouses  and  the  river  for  the  avowed  purpose  of  going  the  whole 
river  boundary,  comprehending  in  such  boundary  the  land  reclaimed  from  the 
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river,  while  the  residue  took  the  ordinary  roads  on  the  land  aide  of  these 
obstacles. 

After  the  first  Dock  Act  was  obtained,  and  more  particularly  after  the 
formation  of  the  docks,  the  officers  and  parishioners  of  all  the  three  parishes, 
in  perambulating  their  respective  boundaries  on  the  Orwell  side,  careful!; 
pursued,  as  accurately  as  they  could  trace  it,  the  line  of  the  centre  of  the  <M 
channel  of  the  river. 

The  appellants  tendered  in  evidence  entries  in  a  boc^  produced  from  the 
chest  of  St.  Peter's  parish  purporUng  to  contain  accounts  of  the  disbursementB 
of  the  ohurohwardens  of  St.  Peter's  parish,  some  of  which  piuported  to  have 
been  signed  as  passed  by  the  outgoing  and  incoming  churchwardens,  a  few  by 
the  minister  and  others  assembled  in  vestry ;  also  copies  of  church  rates  and 
rates  for  the  maintenance  of  the  minister  under  the  powers  of  a  local  Act,  and 
of  the  distribution  of  various  charitable  donations,  and  occasional  memoranda 
about  parochial  affairs,  such  as  resolutions  at  parish  meetings  to  try  questions 
arising  otxt  of  the  removal  of  paupers,  purporting  to  be  signed  by  the  church- 
wardens and  overseers.  The  dates  in  the  book  ran  from  1743  to  1860,  but 
after  the  year  1756  the  entries  consisted  chiefly  of  accounts,  of  which  some 
purported  to  have  been  signed  and  some  were  not  signed.  The  entries  and 
signatixres  where  they  occurred  appear  to  have  been  genuine,  and  made  at  the 
time  when  they  are  respectively  dated.  The  book  bore  no  title  inside  or  out, 
but  was  referred  to  in  a  lator  parochial  book  as  a  book  for  churchwardens* 
accoxmts. 

In  this  book  appeared  at  the  proper  places,  according  to  their  respective 
dates,  certain  unsigned  entries,  copies  of  whi<^  were  set  out  in  an  appendix 
to  the  case.  In  1771,  among  the  directi<ms  for  perambulating  the  bounds  of 
the  parish,  was  the  following,  "  From  Mr.  Fowler's  great  gate  in  the  street 
go  through  his  yard  to  the  salt  river,  which  cross  passing  along  the  bank  of  the 
said  river: "  in  1781  and  1797  there  was  a  similar  entry :  in  1811  the  direction 
was  to  pass  "  along  the  border  of  the  same  until  &g.  (taking  in  a  new  piece  of 
ground  belonging  to  Mr.  Robert  Fulcher,  which  lays  between  the  channel  and 
bank  of  the  said  river),  proceed  along  the  same  border."  In  1823,  the  entry 
was  the  same,  calling  it  "  a  new  piece  of  ground  belonging  to  Mr.  William 
Cordingley."  In  each  of  these  years  the  direction  where  the  river  Oipping 
formed  the  boundary  of  the  parish  was  "  pzoceed  to  Handford  Mill,  &c., 
passing  along  the  bank  of  the  river  leading  to  Handford  Bridge,  Ac.,  so  as  to 
comprehend  one-half  of  t^e  said  river." 

The  handwriting  of  the  earlier  entries  of  1771,  1781  and  1797  could  not 
be  identified.  The  entry  of  1811  was  in  the  handwriting  of  William  Angell, 
since  deceased,  who  appeared  by  other  entries  to  have  been  acting  at  that 
time  as  vestry  clerk.  As  to  the  entry  of  1823  the  heading  and  latter  half  of 
the  description  was  in  the  handwriting  of  James  Haill,  since  deceased,  who 
was  then  the  vestry  clerk,  and  the  residue  of  the  entry  was  in  the  handwriting 
of  one  Bruce,  since  deceased,  who  was  at  that  time  a  clerk  of  James  Haill. 

These  entries  were  objected  to  by  the  respondente'  council  as  inadmiraible 
in  evidence. 

The  appellants  contended :  First.  That  they  had  no  such  beneficial 
occupation  as  to  render  them  liable  to  be  rated  to  the  relief  of  the  poor. 

Secondly.  That  the  whole  of  their  revenue  accruing  under  the  Acts  of 
Parliament  referred  to  was  specifically  appropriated,  to  the  exclusion  of  any 
liability  to  be  rated  to  the  relief  of  the  poor. 

Thirdly.  That  if  rateable  at  all  they  were  not  rateable  in  the  respcHident 
parish. 

Fourthly.  That  if  rateable  at  all  such  part  only  of  the  revenue  was 
rateable  as  was  derived  from  vessels  which  remained  for  upwards  of  two  mcmths 
in  the  dock.    That  part  amounted  to  101.  a  year. 

Fifthly.   That  if  the  tonnage  duties  were  rateable  at  all  such  part  fHily 


V:  ST.  PETER,  IPSWICH  (OVERSBEBS). 


3679 


was  rateable  as  was  derived  from  the  tonnage  dutieg  paid  by.  vessels  which 
actually  entered  the  dock. 

Bevenue  from  tonnage  duties  for  one  year  £2000    0  0 
20  per  cent,  on  an  average  of  the  tonnage 
of  vessels  coming  within  the  limits 
of  the  p<ni  never  enter  the  dock    ...     400   0  0 


Gross  Revenue    £1600   0  0 

Sixthly.  If  the  revenue  derived  from  coal 
duties  were  rateable  at  all,  such  part  only  was 
rateable  as  was  derived  from  vessels  which 
actually  entered  the  dock. 

Bevenue  from  coal  duties  less  drawbacks 

for  one  year    5360   0  0 

10  per  cent,  on  an  average  of  the  coal 
landed  within  the  limits  of  the  port 
from  vessels  which  never  entered  the 
dock.   The  appellants  claimed  not  to 

be  rateable    ...    586   0   0    4824   0  0 


£5400    0  0 

In  order  to  ascertain  the  net  rateable  value,  if  any,  the  parties  agreed 
to  certain  disbursements  on  an  average  of  the  three  years  1861,  1862  and  1863. 

The  appellants  also  claimed  various  deductions,  which  raised  questions, 
if  any,  of  fact  for  the  Sessions,  and  further  contended  that  no  part  of  the 
rateable  revenue  was  earned  by  their  occupation  of  the  wet  dock  in  the 
respondent  parish,  and  if  any  portion  of  their  rateable  revenue  was  so  earned 
then  the  proportion  of  rateable  revenue  in  the  respondent  parish  was  that 
which  the  area  of  the  portion  of  the  wet  dock  occupied  by  them  in  that  parish 
bears  to  the  area  of  the  river  of  the  port  of  Ipswich. 

Area  of  wet  dock  in  respondent  parish,  24a.  Ir.  31p, 

Area  of  the  river  of  the  port  of  Ipswich,  2097a. 

The  questions  for  the  opinion  of  this  Court  were ;  — 

First.  Whether  the  appellants  were  rateable  to  the  relief  of  the  poor  of 
the  respondent  parish  in  respect  of  the  24a.  Ir.  dip.  of  the  wet  dock,  or  in 
respect  of  so  much  thereof  as  was  formerly  above  low  water  mark. 

Secondly.  If  rateable  at  all,  whether  they  were  not  rateable  for  that 
portion  of  their  revenue  only  which  was  derived. 

(1.)  From  vessels  remaining  more  than  two  months  in  the  dock. 

(2.)  From  the  tonnage  dues  on  vessels  which  actually  entered  the  dock. 

(8.)  From  the  coal  duties  paid  by  vessels  which  actually  entered  the  dock. 

Thirdly.  If  rateable  at  all,  whether  they  were  not  entitled,  in  estimating 
the  net  rateable  value  of  their  revenue,  to  deduct  the  per  oentages  claimed 
on  the  capital  invested  in  the  dock  and  in  the  river. 

Fourthly.  If  rateable  at  all,  whether  they  were  rateable  in  respect  of 
their  occupation  of  part  of  f^e  wet  dock  in  the  respondent  parish,  and,  if  so 
rateable,  what  proportion  of  their  revenue  was  there  rateable. 

Manisty  (Cherry  with  him),  for  the  respondents. — First.  Since  the 
decision  of  the  House  of  Lords  in  The  Mersey  Docks  and  Harbour  Board 
Trustees  v.  Cameron  (11  H.L.  C.  448)  it  must  be  taken  that  the  appellants 
are  liable  to  be  rated  as  occupiers  of  the  wet  dock.  [He  referred  to  stotute  7 
W.  4  A  1  Vict.  c.  Uxiv.  ss.  46.  58.  60.  68.] 

Secondly.  The  mid  channel  of  the  river  Orwell  is  the  boundary  between 
the  parish  of  St.  Peter  and  the  pariah  of  St.  Clement  on  the  opposite  side  of 
the  river;  and  therefore  the  area  of  the  wet  dock,  which  is  between  high  and 
low  water  mark,  and  partly  below  low  water  mark,  is  within  the  parish  of 
St.  Peter.  Higher  up  the  river  than  the  wet  dock  the  parish  of  St.  Peter 
comprehends  the  lands  cm  both  sides  of  the  river.    Stat.  7  W.  4  &  1  Vict.  c. 
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Ixxiv.  s.  39,  vests  in  the  dock  Commissioners  the  wharfs,  quays,  lands  and  all 
erections  thereon,  &c.,  "  and  so  much  oi  the  channel  and  ooze  or  naud  of  the 
river  Orwell  as  will  be  inclosed  within  the  area  of  the  said  intended  dock," 
thereby  treating  it  as  part  of  the  channel.  [Blackburn,  J. — Is  this  dock  part 
of  the  mud  banks  of  the  river  or  part  of  the  bottom  of  the  sea?  The  dividing 
line  is  where  the  sea  ends  and  the  river  begins;  and  that  is,  I  suppose,  to  be 
left  as  a  question  of  fact  to  a  jury,  as  some  other  questions  of  difficult  solution. 
He  referred  to  Hale  de  Jure  Maris,  Pars  prima,  cap.  4,  Hargrave  Law  Tract», 
p.  10.  ]  In  Acts  of  Parliameut  and  the  ordnance  map  it  is  called  the  rivei 
Orwell;  and  it  is  a  river  in  the  ordinary  acceptation  of  that  term. 
[Blackburn,  J. — I  do  not  feel  that  calling  it  river  or  sea  has  much  weight.] 
The  sea  shore  between  high  and  low  water  mark  is  primd,  facie  extea-parochial ; 
Reg.  V.  Mu88on  (8  E.  &  B.  900).  But  in  the  case  of  a  tidal  river  the  pnm& 
facie  presumption  is  that  the  parish  extends  to  the  middle  of  the  river; 
McCannon  v.  Sinclair  (2  E.  &  E.  53;  28  L.  J.  M.C.  247;  5  Jur.  N.S. 
1302) ;  where  it  was  held  that  a  pier  leading  from  the  bank  of  the  Thames  into 
the  river  beyond  the  low  water  mark  was  liable  to  be  rated  to  the  poor  rate. 
The  evidence  to  rebut  the  prima  facie  presumption  would  be  that  it  had  always 
been  treated  as  extra -parochial.  In  Reg.  v.  Cunningham  (Bell  C.  C.  72),  an 
indictment  for  feloniously  cutting  and  wounding  with  intent  to  do  greviouB 
bodily  harm,  it  appeared  that  the  offence  was  o(»nmitted  on  board  a  ship  in 
the  JPenarth  Boads,  in  the  Bristol  Channel,  three  quarters  of  a  mile  from  the 
Glamorganshire  coast,  at  a  spot  never  left  dry  by  the  tide,  but  wif^in  a  quarter 
of  a  mile  from  the  land,  which  is  left  dry  by  the  tide ;  and  it  was  held  that  the 
part  of  the  sea  where  the  vessel  w^as  at  the  time  when  the  offence  was 
committed  was  within  the  body  of  the  county  of  Glamorgan ;  but  nothing  was 
decided  as  to  parochiality ;  and  it  was  imnecessary,  for  in  determining  whether 
a  place  is  in  a  county  the  question  of  parochiality  is  immaterial.  In  Rex  v. 
The  Inhabitants  of  Landulph  (1  M.  &  'Rob.  393),  which  was  an  indictment  Icr 
the  non-repair  of  a  road  which  led  across  a  small  inlet  or  estuary  of  the  river 
Tamar,  not  far  from  its  mouth,  one  of  the  contentions  being  that  the  toed  was 
not  in  the  parish  of  Landulph,  Fatteson,  J.  held,  "  in  reference  to  ttie  question 
of  boimdary,  that  where  two  parishes  are  separated  by  a  river,  and  there  is  no 
positive  evidence  of  the  boimdary  line  between  them,  it  is  to  be  presumed 
to  coincide  with  the  middle  line  of  the  channel."  That  case  was  not  disputed 
in  Lord  v.  The  Commissionera  for  the  City  of  Sydney  (12  Moo.  P.  C.  C.  473), 
where  it  was  held  that  a  grant  made  by  the  Crown  of  land  bounded  by  a  creek 
in  Botany  Bay,  in  New  South  Wales,  passed  the  soil  ad  medium  filum  aqua. 
[Blackburn,  J. — ^There  the  creek  mentioned  in  the  grant  was  an  unnavigable 
stream  of  fresh  water;  nothing  turned  on  the  distinction  between  an  arm  of 
the  sea  and  a  river.]  In  McCannon  v.  Sinclair  (2  E.  &  E.  53)  salt  and  fresh 
water  were  combined  in  the  tide. 

Thirdly. — In  order  to  rebut  the  presumption  of  parochiality  the  appellants 
relied  on  the  perambulations,  and  put  in  evidence  a  series  of  documents 
produced  from  the  pariah  chest  of  St.  Peter's,  which  was  the  proper  custody: 
but  the  entries  in  the  disbursement  books  were  not  signed.  The  entries  tended 
to  shew  that  before  the  first  Dock  Act  the  parishioners  of  St.  Peter's,  in  beating 
the  boimds,  kept  dose  along  the  bank.  But  in  McCannon  v.  Sinclair  (2  E.  £  B. 
53)  Lord  Campbell  said,  pp.  65-6,  "  It  may  be  that  the  parish  authorities  of 
Rotherhithe  go  as  near  to  the  boundaries  as  the  land  wiU  permit,  on  the  assump- 
tion that  it  is  well  known  that  the  parish  really  extends  to  the  middle  of  the 
river."  [Blackburn,  J. — These  entries  seem  to  be  admissible  as  evidence  of 
reputation ;  but  if  the  respondents  do  not  object  to  them  it  iflf  not  necessai?  to 
decide  as  to  their  admissibility.  ] 

Pickering  {A.  K.  Stephenson  with  him),  for  the  appellants. — ^It  is  a  primd 
facie  presumption  that  the  soil  of  the  channel  where  the  tide  flows  and  reflows 
is  in  the  Crown ;  and  the  onus  is*  on  the  respondents  to  proTe  that  it  is 
parochial.    In  Com.  Dig.  Parish  (B.  2)  it  is  said,  "  So,  land  shall  not  be 
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within  any  parish,  unless  by  prescription,  or  Act  of  Parliament,"  citing 
BanisUr  v.  Wright  (Sty.  137).  The  channel  of  the  Orwell,  in  which  the  wet 
doclE  is,  is  an  estuary  or  arm  of  the  sea.  "  An  arm  of  the  sea  is  said  to  extend 
into  the  land  so  far  as  the  flow  and  reflow  goeth;"  Callis  on  Sewers,  p.  56, 
The  same  is  said  in  Com.  Dig.  Navigation  (B),  citing  2  Roll.  Abr.,  p.  169,  1.  12. 
Comyns  adding,  "  And  every  arm  of  the  sea,  or  navigable  river  so  high  as  the 
sea  flows  and  reflows,  belongs  to  the  king,  and  he  has  the  same  property 
therein  as  in  alio  mari,"  citing  the  case  of  The  Royal  Fishery  of  ike  Bonne 
(Dav.  56),  2  Roll.  Abr.  Prerogative  le  Roy,  170,  1.  20.  But  in  Com.  Dig. 
Navigation  (A)  it  is  said,  "  So,  the  property  of  the  soil  in  all  rivers,  which 
have  the  flux  and  reflux  of  the  sea,  belongs  to  the  king,  and  not  to  the  lord 
of  the  manor  adjoining,  without  grant  or  prescription,"  citing  Bvlairode  v. 
Hall  (1  Sid.  148,  0);  and  this  was  held  to  be  so  in  the  case  of  the  Thamei^  as 
high  as  Richmond  Bridge;  Rex  v.  Smith  (2  Dougl.  441);  where  Lord  Mansfield 
said,  p.  444,  "  that  the  case  did  not  state,  whether  the  water,  when  the  tide 
rises  at  Kichmond,  is  fresh  or  salt,  but  that  it  rather  took  it  for  granted  that 
it  is  salt,  describing  the  Thames  generally  as  a  navigable  river, ' ' 
[Blackburn,  J, — I  should  have  taken  for  granted  that  the  water  of  the 
Thames  there  was  fresh,  the  tide  being  occasioned  by  the  pressure  backwards 
of  the  river  water.]  [He  also  cited  Phear  on  Righia  of  M'ater,  p.  41'.]  In 
The  Lord  Advocate  of  Scotland  v.  HamiUon  (1  Macq.  46)  the  trustees 
appointed  under  an  Act  of  Parliament  for  improving  the  navigation  of  the  river 
Clyde,  &c.,  had  in  former  times  proceeded  upon  the  principle  of  narrowing 
and  deepening  the  channel,  the  consequence  of  which  operation  was  an  accu- 
mulation of  soil  at  the  sides  of  the  river.  Of  later  years  they  had  become 
satisfied  that  the  proper  course  of  improving  the  navigation  was  not  to  narrow- 
but  to  widen  the  channel;  and  in  this  process  it  became  necessary  to  resume 
certain  soil  which  had  previously  formed  a  part  of  the  alveus  or  bed  of  the 
river.  Thereupon  a  question  arose  wiUi  the  adjacent  landowners,  and  an  Act, 
S  &  A  Vict.  c.  cxviii.,  was  obtained,  section  20  of  which  carried  out  a  com- 
promise, by  which  the  soil  in  question  was  to  be  valued,  and  the  landowners 
were  to  accept  half  Uie  estimated  value  in  full  satisfaction  of  all  their  demands. 
This  money  w^as  claimed  by  and  decreed  by  the  Court  of  Session  to  belong  to 
the  Crown.  On  appeal,  the  House  of  Lords  reversed  this  judgment ;  but  Lord 
St.  Leonards  C.  said,  p.  49,  "  With  respect  to  the  question  which  has  been 
mooted  as  to  the  right  of  the  Crown  to  the  alveus  or  bed  of  the  river,  it  really 
admits  of  no  dispute.  Beyond  all  doubt,  the  soil  and  bed  of  a  river  (we  are 
speaking  now  of  navigable  rivers  only)  belong  to  the  Crown;"  and  Lord 
Brougham,  p.  54.  "  We  generally  speak  of  the  soil  of  a  navigable  river  as  being 
in  the  Crown,  not  only  in  Scotland,  but  in  England."  [L'JSH,  J. — ^By  the- 
term  "navigable"  the  learned  Judges  probably  meant  "tidal."]  In  The 
Attorney  General  v.  Chambers  (4  De  G.  M.  &  G.  206),  in  which  the  Lord 
Chancellor  requested  the  assistance  of  Alderson,  B.  and  JIauIe,  J.,  on  an 
information  against  the  owners  and  occupiers  of  lands  contiguous  to  the  shore 
of  an  arm  of  the  sea,  near  to  the  harbour  of  Llanelly,  for  erections  on  the  sea 
sh<H«,  it  was  held  that  the  right  of  the  Crown  to  the  sea  shore  was  limited  to 
the  line  reached  by  the  average  of  the  medium  high  tides,  between  the  spring 
and  the  neap,  in  each  quarter  of  a  lunar  revolution  during  the  whole  year. 
[Blackburn,  J. — The  decision  in  McCannon  v.  Sinclair  (2  E.  &  E.  58;  28 
L.  J.  M.C.  247  ;  5  Jur.  N.S.  1302),  being  in  an  action,  might  have  been  taken 
to  a  Court  of  error.  That  case  establishes  that  the  bed  of  the  river  Thames  is 
parochial  as  low  down  as  Rotherhithe.'  In  Rex  v.  The  Inhabitants  of  Barnes 
(1  B.  <t  Ad.  113),  it  was  taken  for  granted  that  one  half  of  the  bed  of  the  river 
was  in  Barnes,  and  the  other  half  in  Hammersmith ;  though  argued  by  very 
eminent  counsel,  it  was  not  suggested  that  the  bed  of  the  river  was  extra- 

(1)  See  alto  Hall  on  the  Sea  Shoret,  p.  8. 

(2)  See  also  Forrest,  sppellanti.  The  Ovmem  of  Oreenvieh,  reqxmdents,  8  E.  &  6.  890. 
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parochial.^  According  to  the  report  of  McCannon  v.  Sinclair,  in  28  L.  J. 
M.C.  247,  the  decision  there  wag  wholly  on  the  effect  of  the  evidence  from  the 
perambulations  in  Kotherhithe,  and  the  adjoining  parish.  In  Reg.  v.  Afuagon 
(8  E.  &  B.  890)  land  on  the  sea  shore  was  held  to  be  prima  facie  extia- 
parochial,  though  it  belongs  to  the  adjoining  county ;  and  for  this  purpose  there 
is  no  distinction  between  the  open  sea  and  an  arm  of  the  sea  or  a  navigable  tidal 
riv-er.  [Lush,  J. — When  portions  of  the  bed  of  the  Orwell  have  been 
reclaimed  and  buildings  erected  on  them,  the  occupiers  have  been  rated  in 
respect  of  them.  ]  If  there  is  an  insensible  accretion  to  the  land  above  high 
water  mark,  it  belongs  to  the  owner  of  the  adjacent  land,  and  would  become 
parochial;  if,  on  the  other  hand,  there  was  a  sudden  encroachment  of  the 
tidal  waters,  the  land  overflowed  would  remain  within  the  area  of  the  parish. 
[Blackburn,  J. — The  case  means  that  the  land  was  reclaimed  by  embank- 
ment ;  this  was  not  insensible  accretion.  Lush,  J. — In  two  of  the  entries  the 
perambulation  is  to  be  made  so  as  to  take  in  what  is  called  a  new  piece  of  land. 
Land  so  reclaimed  from  the  sea  would  not  become  part  of  the  parish.]  The 
evidence  of  the  perambulations  is  different  from  that  in  McCannon  v.  Sinclair 
(2  E.  A  E.  53).  The  ordinary  course  of  perambulations  shews  that  no  part  of 
the  wet  dock  formed  part  of  the  respondent  parish,  and  that  the  Orwell  below 
high  water  mark  is  extra-parochial.  The  documents  coming  from  the  chest  of 
the  respondent  parish  may  be  referred  to  as  evidence  against  that  pansh ;  at  all 
events  the  documents  which  are  in  the  handwriting  of  deceased  vestry  clerks 
are  admissible.  These  entries  shew  that  in  the  years  1771,  i781,  1797,  1811, 
1823,  the  bounds  were  taken  along  the  bank  or  border  of  the  salt  river ;  and 
where  it  was  intended  to  claim  beyond  the  bank,  as  along  a  portion  of  the 
river  Gipping,  the  bounds  were  taken  so  as  to  comprehend  one  half  of  that 
river.  The  perambulations  made  after  the  formation  of  the  dock,  and  the 
entry  of  the  perambulation  made  in  1847,  after  the  dock  had  been  commenced, 
are  not  the  true  bounds  of  the  respondent  parish. 

The  principle  on  which  the  appellants  have  been  assessed  is  erroneous. 
As  to  the  dock  dues,  the  Ciommiss loners  are  rateable  only  on  the  revenue 
accruing  from  vessels  which  actually  enter  and  use  the  dock.  The  soil  of  the 
iiock  is  vested  in  the  Commissioners.  The  soil  lower  down  the  Orwell  is  in 
the  Corporation  of  Ipswich ;  the  Commissioners  have  only  an  easement  in 
exercising  their  power  of  widening  and  deepening  the  channel  as  far  as 
Levington  Creek. 

The  dues  paid  by  vessels  which  do  not  enter  the  dock,  but  the  cargoes  of 
which  are  delivered  in  any  part  of  the  river  or  brought  to  the  port,  is  a  naked 
toll,  for  which,  because  not  connected  with  the  occupation  of  the  soil,  the 
Commissioners  are  not  rateable.  These  are  like  the  town  dues  received  by  the 
Corporation  of  Swansea  for  landing  goods  on  or  shipping  good"?  from  the  quays 
and  wharfs  on  the  shore  of  the  harbour  of  Swansea,  within  the  borough,  some 
of  those  quays  and  wharfs  being  the  property  of  a  third  person;  Lewis,  appellant, 
The  Overseers  of  Swansea,  respondents  (5  E.  &  B.  508).  [Bl.*,ckburn,  J.— In 
some  turnpike  Acts  there  is  a  clause  making  toll  payable  by  persons  who  come  in 
carriages  or  <ki  horseback  within  100  yards  of  the  turnpike  gate ;  and  if  turn- 
pike gates  were  rateable  they  would  be  rated  in  respect  of  those  tolls.  Stat. 
15  &  16  Vict.  c.  cxvi.  s.  42.,  enables  the  Commissioners  to  take  dock  dues 
whether  the  ships  enter  the  dock  or  not ;  they  get  the  dues  by  reason  of  the 
occupation  of  the  land  by  their  dock ;  if  they  let  the  dock  a  hypothetical  tenant 
would  receive  these  dues.]  But  the  Commissioners  are  not  rateable  in  respect 
of  the  whole.  [Blackburn,  J. — Yes  they  are:  subject  to  the  deductions  in 
The  Parochial  Assessments  Act,  6  &  7  W.  4.  c.  96.  In  Rex  v.  The  Inhabitantt 
of  Barnes  (1  B.  &  Ad.  118),  the  proprietors  of  the  Hammersmith  Bridge  were 
held  rateable  for  the  land  occupied  by  them  in  the  parish  of  Barnes  for  the 
purpose  of  facilitating  the  passage  over  the  Thames,  though  the  tolls  were 

(3)  See  statute  6  G-.  4.  c.  cxii.  s.  197.  Reg.  v.  The  Hammenmitk  Bridge  ComfMiiy.  IS 
Q.B.  869. 
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taken  in  the  parish  of  Hammersmith.  I  never  heard  that  a  deduction  should 
be  made  from  the  tolls  payable  by  steamboats  at  a  pier,  because  they  must 
have  consumed  coals  in  reaching  it.]  The  dues  paid  by  vessels  navigating 
above  Levington  Creek  which  do  not  enter  the  dock  are  paid  for  the  transit 
along  the  channel,  which  has  been  made  navigable  by  the  Commissioners. 
Suppose  a  canal  Company  has  an  easement  through  several  parishes,  and  in 
one  of  them  has  laud,  and  a  toll  at  a  mileage  rate  is  charged,  it  is  immaterial 
where  the  toll  is  collected,  it  is  earned  equally  through  the  whole  distance. 
[Lush,  J. — The  dues  are  paid  to  the  Commissioners  for  the  use  of  their  dock?] 
In  Rex  V.  The  Leeds  and  Liverpool  Canal  Company  (5  East,  325),  Lord 
Ellenborough  said,  p.  330,  "  I  agree  with  the  principle  of  those  cases,  that  the 
toll  is  only  due  and  can  only  be  taxable,  if  at  all,  at  the  place  where  the  voyage 
ends  for  which  the  goods  were  contracted  to  be  carried,  and  that  it  is  not  to  be 
portioned  out  amongst  the  several  parishes  through  which  the  goods  may  inter- 
mediately pass :  but  where  the  Legislature  have  expressly  exempted  a 
particular  line  of  navigation  from  being  rateable  in  respect  of  the  tolls,  along 
which  line  the  goods  have  been  carried  in  respect  of  which  in  part  the  toll  is 
calculated,  there  is  nothing  which  should  prevent  us  from  giving  effect  to  this 
exemption  by  saying  that  where  the  toll  is  received,  it  may  be  taxed  for  that 
proportion  of  it  accruing  along  the  line  which  is  taxable,  but  that  it  shall  not 
be  taxed  for  that  proportion  which  accrued  along  the  line  which  is  exempted. 
[Blackburn,  J.— It  was  not  then  determined  that  for  ascertaining  the  rateable 
value  of  a  canal  or  other  undertaking  in  several  parishes  the  tolls  must  be  appor- 
tioned; therefore  the  case  does  not  throw  much  light  on  the  present  point.] 
Suppose  the  Commissioners  owned  the  soil  of  the  whole  channel,  which  has 
been  made  navigable  at  their  expense ;  a  portion  of  the  dues  would  be  earned  by 
the  use  of  the  land  in  the  several  parishes  through  which  the  vessels  passed,  so 
as  to  make  the  Commissioners  rateable  in  those  parishes  respectively. 
[Blackburn,  J. — That  would  not  make  any  difference.  Lush,  J. — A  vessel 
does  not  occupy  the  soil  or  make  any  use  of  it  in  passing  along  a  public  navigable 
river  unless  it  casts  anchor.  Blackburn,  J. — The  owner  of  the  soil  of  a 
navigable  river  has  no  more  claim  to  toll  than  the  owner  of  the  soil  over  which 
is  a  public  highway  for  carriages  passing  along  it.]  In  Reg.  v.  The  Hull  Dock 
Company  (7  Q.B.  2)  the  dock  Company  were  held  rateable  in  the  parish  of  T. 
for  the  duties  on  vessels  which  entered  the  dock,  those  duties  being  profits  of 
the  Company's  lands  in  that  parish,  but  not  rateable  in  respect  of  duties  which 
were  paid  by  vessels  not  entering  or  using  it. 

As  to  the  coal  dues,  they  are  not  incident  to  the  occupation  of  the  soil : 
they  were  origimilly  granted  by  stat.  55  G.  3.  c.  xxvi.,  for  paying  the  interest 
of  the  debt  contracted  by  the  Paving  Commissioners,  and  a  further  duty  was 
granted  to  the  Dock  Commissioners  by  stat.  15  &  16  Vict.  c.  cxvi.  s.  52.  By 
stat.  43  G.  3.  c.  xxxiv.  s.  17.,  the  Corporation  of  London  were  authorised  to 
take  coal  dues  from  ships  coming  within  the  port  of  London,  for  establishing 
and  maintaining  the  Coal  Exchange,  but  the  parish  in  which  the  Coal  Exchange 
is  situated  coi^d  not  be  rated  in  respect  of  those  dues.  [Blackburn,  J. 
Those  dues  are  wholly  unconnected  witili  the  occupation  of  the  soil  on  which 
the  Exchange  stands.]  It  is  like  the  right  of  shooting  in  The  OvernecTs  of 
Hilton  and  Wakeaeld,  respondents.  The  Overaers  of  Bowes,  applicants  {7 
B.  &  S.  223). 

Further.  The  whole  area  of  the  dock  is  not  stated :  the  wet  dock  is  in 
several  parishes,  and  the  rate  upon  so  much  as  lies  in  St.  Peter's  parish  must 
be  assessed  according  to  the  acreage  principle :  Reg.  v.  The  Hull  Dock 
Company  (18  Q.  B.  325). 

Manisiy,  in  reply. — ^In  1  Russell  on  Crimes,  p.  153,  4th  ed.,  "  It  is  clear 
that  upon  the  open  sea  shore  the  common  law  and  the  Admiralty  have  alternate 
jurisdiction  between  high  and  low  water  mark;  but  it  is  sometimes  a  matter 
of  difficulty  to  fix  the  line  of  demarcation  between  the  county  and  the  high 
sea  in  harbours,  or  below  the  bridges  in  great  rivers.    The  question  is  often 
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more  a  matter  of  fact  than  of  law,  and  determinable  by  local  evidence." 
[Blackbubx,  J. — We  need  not  trouble  you  on  the  question  as  to  the  dock 
being  parochial  and  rateable.] 

The  duties  paid  by  vessels  navigating  the  river  above  Levington  Creek 
enhance  the  rateable  value  of  the  dock.  It  is  no  objection  that  they  are  not 
earned  at  the  dock  :  they  are  called  and  treated  as  dock  dues.  [Blackburn,  J. 
— Mr.  Pickering  did  not  at  last  feel  much  confidence  on  that  point.] 

The  coal  dues  are  applicable  to  the  maintenance  of  the  dock.  [Black- 
burn, J. — They  are  part  of  the  revenue  of  the  Dock  Commissioners,  but  it 
does  not  follow  that  they  enhance  the  rateable  value  of  the  dock.  Mr.  Pick- 
ering's illustration  of  the  coal  dues  levied  by  the  Corporation  of  London 
applies  here.]  The  dock  would  be  valueless  unless  the  coal  dues  were 
received.  [Lush,  J. — The  large  income  of  a  landed  proprietor  does  not 
enhance  the  rateable  value  of  the  house  in  which  he  resides.  Suppose  a 
large  legacy  bequeathed  to  the  Dock  Commissioners,  the  income  of  which 
was  to  be  applied  to  the  maintenance  of  the  dock.  It  matters  not  where 
the  funds  for  the  maintenance  of  the  dock  come  from.  Blackburn,  J.— 
The  present  is  very  like  Roberta  and  otherB,  appellants,  The  OveraeeTS  of 
Aylesbury,  respondents  (1  E.  &  B.  423),  where  tolls  on  goods  sold  in  the 
market  were  held  not  the  subject  of  a  rate,  though  the  market  was  the 
meritorious  cause  of  the  payment  of  those  tolls.  Suppose  a  rate  on  all 
rateable  property  in  the  town  of  Ipswich  for  the  purpose  of  maintaining  the 
dock.  ]  Suppose  the  occupier  of  a  particular  house  were  entitled  to  an  annuity 
of  1,000?.  and  in  consideration  of  it  would  give  2, COOL  a  year  for  the  lease 
of  the  house.  [Blackburn,  J. — If  the  owner  of  a  house  gives  a  man  1001. 
a  year  to  reside  in  it  and  keep  it  in  order,  the  occupier  would  not  be  rateable 
in  respect  of  the  receipt  of  that  sum.  Lush,  J.,  referred  to  Allison  v.  The 
Overseers  of  Monkwearmouth  Shore  (4  E.  &  B.  13)  and  The  Overseers  oj 
Sunderland,  appellants,  The  Guardians  of  Sunderland  Union,  respondents 
(18  C.B.  N.S.  581).  [Blackburn,  J. — I  cannot  see  the  distinctitm  between 
this  and  the  grant  of  a  manor  or  land  for  the  purpose  of  maintaining  tiie 
dock.  The  question  is,  whether  the  coal  dues  are  so  attached  to  the  real 
subject  as  that  under  a  demise  of  it  the  lessee  would  have  a  right  to  receive 
them.]  A  hypothetical  tenant  of  the  dock  would  take  them  with  all  the 
rights  as  well  as  liabilities  of  the  Commissioners.  [Mellor,  J. — The  coal 
duties  are  not  a  profit  arising  from  the  dock.]  But  they  give  additional 
value  to  it.  [Lush,  J. — Suppose  the  Commissioners  closed  the  doc^  for  the 
purpose  of  repairing  it  they  would  still  receive  the  dues.  ]  The  Conomissioners 
have  the  right  to  take  these  dues  by  reason  of  the  occupation  and  maintenance 
of  the  dock :  the  dues  are  charged  only  on  the  coals  imported  or  landed  within 
the  river  Orwell  or  town  of  Ipswich,  or  the  harbour  thereof,  or  otherwise 
brought  or  delivered  "  within  the  limits  of  the  Act."  [Blackburn,  J. — But 
they  are  not  confined  to  the  coals  brought  into  the  dock  which  is  the  real 
property  to  be  rated.  ] 

Blackburn,  J. — Vie  are  all  agreed  on  three  points. 

The  first  point  is  one  of  considerable  nicety.  The  appellants  are  rated 
in  respect  of  their  occupation  of  part  of  the  wet  dock  alleged  to  be  within 
the  parish  of  St.  Peter,  Ipswich.  The  objection  to  their  rateability  is  that 
no  part  of  the  w^et  dock  is  in  that  parish.  The  dock  was  made  in  1837, 
1838,  1839  and  1840  in  the  bed  and  tidal  channel  of  the  river  Orwell,  partly 
between  high  and  low  water  mark  and  partly  in  the  channel,  which  is  always 
covered  at  low  water,  and  the  appellants  contend  that  the  Orwell  at  tins 
point  was  a  continuation  of  an  estuary  or  arm  of  the  sea,  which  being  part 
of  the  sea  is  prima  facie  extra-parochial,  and  therefore  the  dock  was  not 
rateable  because  not  within  any  district  for  which  a  rate  can  be  levied.  We 
do  not  give  a  positive  determination  on  this  subject.  When  a  question  is 
out  of  the  ordmary  run  it  is  better  not  to  decide  more  than  is  necessary.  In 
Hale  de  Jure  Maris,  Pars  prima,  cap.  4,  Hargr.  haw  Tracts,  p.  10,  a  distinctitm 
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is  laid  down  between  the  sea  and  what  he  calls  arms  of  the  sea,  which  may 
be  within  the  body  of  a  county;  and  afterwards  he  says,  p.  12,  "  that  is 
called  an  arm  of  the  sea  where  the  sea  flows  and  reflows,  and  so  far  only 
as  the  sea  so  flows  and  reflowa;  so  that  the  river  of  Thames  above  Kingston 
and  the  river  of  Severn  above  Tewkesbury,  Ac,  though  they  are  public  rivers, 
yet  are  not  arms  of  the  sea.  But  it  seems,  that,  although  the  water  be  fresh 
at  high  water,  yet  the  denomination  of  an  arm  of  the  sea  continues,  if  it 
flow  and  reflow  as  in  Thames  above  the  bridge."  Cases  have  been  quoted 
which  point  out  that  prima  facie  the  Orwell  would  be  considered  an  arm  of 
the  sea,  and  the  consequences  which  would  follow  from  that.  In  Reg.  v. 
Mu88on  (8  E.  &  B.  900)  it  was  rightly  decided  that  what  Lord  Hale  calls 
the  main  sea  is  prima  facie  extra-parochial,  and  in  the  absence  of  evidence 
tiiat  it  forms  part  of  h  parish  it  must  be  taken  that  it  does  not;  and  the 
same  reason,  that  it  is  part  of  the  waste  and  demesnes  and  dominions  of 
the  Crown,  would  apply  to  an  estuary  or  arm  of  the  sea :  it  is  a  part  of  the 
great  waste,  both  land  and  water,  of  which  the  king  is  lord.  This  seems  to 
be  so,  prima  facie,  whatever  evidence  there  may  be  to  rebut  it.  Lord  Hale, 
in  the  first  part  of  the  same  chapter,  Hargr.  Law  Trade,  p.  10,  says,  "  Thus 
much  concerning  fresh  waters  or  inland  rivers,  which,  though  they  empty 
themselves  mediately  into  the  sea,  are  not  called  arms  of  the  sea,  either  in 
respect  of  the  distance  or  smallness  of  them."  The  distance  from  the  sea 
and  the  small  size  of  the  stream  are  two  of  the  elements  for  determining  how  far 
the  river  extends  and  when  the  arm  of  the  sea  begins,  upon  which  depends, 
prima  facie,  whether  it  is  to  be  ccmsidered  parochial  or  not.  In  McCannon 
V.  Sinclair  (2  E.  &  E.  53),  which  bears  very  much  on  the  present  case,  and 
where  the  question  was  as  to  the  parochiality  of  the  bed  of  the  Thames  in  a 
part  much  farther  from  the  main  sea  than  the  dock  here  in  question  and 
much  more  like  an  arm  of  the  sea  than  the  channel  of  the  Orwell  at  this 
point,  the  Court  decided  according  to  the  report  in  2  E.  &  E.  53,  that  the 
presumption  was  against  parochiality,  but  that  it  might  be  proved  by  evidence, 
and  it  was  proved,  that  the  bed  of  the  river  was  not  extra -parochial.  So  in 
the  river  OrweU,  looking  at  t^e  distance  of  the  dock  from  the  sea  and  the 
size  of  the  stream  inasmuch  as  the  tide  flows  and  reflows,  and  the  channel 
is  navigable,  the  prima  facU  presumption  seems  to  be  that  it  is  extra-parochial. 

Then  we  have  to  see  whether  upon  the  preponderance  of  the  evidence 
this  wet  dock  is  extra -parochial  or  not.  One  class  of  evidence  which  is  of 
considerable  weight  is  the  course  of  perambulations  made  by  the  respondent 
and  the  neighbouring  parishes  abutting  on  the  Orwell.  Another  class  of 
evidence  consists  of  acts  of  ownership.  Both  are  equally  admissible  to  shew 
parochiality,  whether  in  the  case  of  the  bed  of  a  salt  river,  as  it  is  called  in 
some  cases,  or  a  fresh  river.  Looking  at  the  evidence  of  perambulations 
and  the  directions  for  perambulating  the  bounds  of  St.  Peter's  parish,  the 
conclusion  is  rather  in  favour  of  the  appellants,  for  the  parish  officers  and 
inhabitants  appear  to  have  taken  some  pains  to  go  along  the  bank  of  the 
river  Orwell,  and  to  have  had  an  idea  that  the  rights  of  the  parish  extended 
only  to  high  water  mark.  But  against  that  it  appears  that  in  each  of  the 
parishes  abutting  on  the  Orwell,  considerable  tracte  have  been  reclaimed  from 
the  ooze  or  bed  of  the  river  and  warehouses  built  upon  them,  and  these  were 
constantly  rated  to  the  poor  rate.  In  St.  Peter's  parish  a  piece  of  land  was 
reclaimed  between  the  years  1797  and  1811  and  built  upon,  and  had  since 
been  rated  to  the  relief  of  the  poor.  And  in  St.  Clement's  parish,  a  large 
piece  of  land  was  in  like  manner  reclaimed  and  built  upon,  and  afterwai^s 
rated.  So  that  for  more  than  fifty  years  the  occupiers  of  land  so  reclaimed 
have  been  rated  without  opposition.  I  attach  more  weight  to  those  acts 
which  raise  a  question  of  money  value*  than  to  the  evidence  of  reputation 

(4)  This  Beems  an  spplication  of  the  rule  laid  down  by  the  civilians,  and  apparently 
adopted  hj  the  common  lav,  that  special  presnmptions  take  precedence  of  general  ones. 
"  Specialis  prsBtimptio  eat  fortior  generali :"  Hubarus,  Pral.  Jut.  Civ.,  lib.      tit.  8,  N.  17.  It 
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from  perainliulations ;  and  I  draw  the  conclusion  of  fact  in  favour  of  the 
respondents  that  the  bounds  of  the  parishes  abutting  on  the  Orwell  go  down 
to  the  middle  of  the  channel,  as  in  McC'tnnon  v.  Sinclair,  the  reports  of  which 
in  2  E.  E.  53,  and  28  L.  J.  M.C.  249^  are  not  quite  consisteut  as  to 
whether  there  is  a  presumption  against  parochiality  or  not. 

.\s  to  rating  the  Commissioners  in  respect  of  the  dock  dues  the  principle 
is  clear.  In  ascertaining  the  rateable  value  the  Court  are  to  consider  everj-- 
thing  attached  to  and  connected  with  the  occupation  of  the  dock,  so  that  it 
would  pass  in  a  lease  to  a  hypothetical  tenant,  excluding  that  which  belongs 
to  the  occupier  in  his  individual  right,  and  which  would  not  so  pass.  The 
difficulty  is  to  apply  the  principle  in  particular  cases.  Here  tlie  ships  which 
navigate  tlie  Orwell  al>ove  Ijcvington  Creek  pay  dock  dues  in  the  same  manner 
as  if  they  entered  the  dock  and  remained  there.  Mr.  Pickering  says  that 
the  dock  dues  are  given  to  the  Commissioners  for  widening  and  deepening 
the  channel,  and  that  part  of  the  dues  paid  by  the  vessels  navigating  above 
Levington  Creek  are  in  respect  of  sailing  on  this  improved  highway.  But 
this  is  analogous  to  the  rateable  value  of  a  farm :  if  there  are  good  parish 
roads  in  the  neighbourhood  a  tenant  would  pay  a  higher  rent  for  the  farm, 
and  would  be  rated  higher. 

Then  Mr.  Manisty  says  the  Commissioners  are  assessable  for  the  coal 
duties.  Tliey  were  originally  given  by  statute  to  the  paving  Commissioners 
to  enable  them  to  pay  the  interest  of  the  delit  contracted  by  them.  I  agree 
that  if  the  duties  were  attached  to  the  occupation  of  the  dock  it  would  not 
matter  that  formerly  they  were  received  by  a  different  body  than  the  Dock 
Commissioners.  But  they  are  not  annexed  or  knit  to  the  occupation  of  the 
dock:  at  one  time  they  belonged  to  a  body  of  Commissioners  who  had  no 
connection  with  the  dock :  they  were  granted  to  them  personally.  If  the 
dock  was  demised  to  a  hypothetical  tenant,  these  duties  would  not  pass  to 
him:  it  may  be  that  without  them  the  dock  would  be  a  dnmnosa  hreredHas; 
but  that  is  a  point  with  which  the  Sessions  must  deal.  They  are  not  received 
in  respect  of  the  ownership  of  the  land  which  has  been  converted  into  the 
wet  dock. 

Our  judgment  is  that  the  rate  be  supported,  but  reduced. 

Mellor  and  Li'sh,  JJ.,  concurred. 

Judgment  for  the  respondents  ag  to  the  parochiality  of  the  dock 
and  the  dock  duties;  for  the  appellants  as  to  the  coal  dues. 


IN  THE  queen's  BENCH. 

April  18,  1866. 
LLOYD  V.  JONES. 
7  B.  &  S.  475. 
Observations  by  Judge  at  Nisi  privs — New  trial. 

Practice.  O. — On  the  trial  of  an  action  of  slander,  before  the  plaintt^'t 
counsel  stated  his  case,  the  Judge,  in  the  hearing  of  the  jury,  suggested  io 
the  parties  that  it  would  be  better  io  withdraw  a  juror.    This  was  declined, 

reats  on  the  obvious  principle  that,  as  all  general  infereDces  (except,  of  course,  such  as  are 
juriB  et  de  jure")  are  rebuttable  by  direct  proof,  they  will  naturally  be  affected  by  that  which 
cornea  nearest  to  it;  namely,  specific  proximate  facta  or  circametancea,  'which  ^ve  riee  to  qieeial 
infereDcea,  negRtiving  the  applicability  of  the  general  presamption  to  the  particular  ataei.  The 
payment  of  money  under  a  claim  of  rateability  ia  obTioaaly  strcmger  and  more  proximate  to  tiw 
iasae  whether  the  place  is  rateable  than  a  perambulation  (which  may  or  may  not  have  been 
correctly  made)  in  which  that  place  is  excluded. 
(6)  Also  reported  5  Jur.  N.S.  1803. 
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atiil  the  jury  found  a  verdict  for  the  defendant: — Held,  that  this  observation 
of  the  Judge  uas  not  calculated  improperly  to  away  the  jury  to  gioe  their 

verdict  for  either  of  the  parties. 

This  was  an  action  of  slander  in  imputing  felony  to  the  plaintiff. 

On  the  trial  before  Blackburn,  J.,  at  the  (i  lam  organ  shire  Spring  Assizes, 
after  the  jury  were  sworn  and  before  the  plaintiff's  counsel  stated  his  case, 
the  Judge,  in  the  hearing  of  the  jury,  suggested  to  the  parties  that  it  would 
be  better  to  withdraw  a  juror.  This  was  declined,  tlie  trial  proceeded,  and 
evidence  was  adduced  by  both  parties.  Blackburn,  J.,  in  a  charge  which  was 
not  complained  of,  left  to  the  jury  to  sa^-  if  the  words  were  spoken,  and  if 
so  with  the  intention  of  imputing  felony  or  only  as  vulgar  abuse.  The  jury 
having  found  a  verdict  for  the  defendant — 

Giffard  {J.  W.  lioacn  with  hirn)  moved  for  a  new  trial,  on  the  ground 
that  the  learned  Judge  had  pre-judged  the  case,  and  also  that  tlic  verdict 
was  against  the  evidence.— There  being  nothing  on  the  record  to  shew  that 
this  action  ought  not  to  have  been  brought,  the  suggestion  made  by  the  learned 
Judge  in  the  hearing  of  the  jury  after  the  case  was  called  on,  that  it  would 
be  better  for  the  parties  to  withdraw  a  juror,  was  calculated  to  induce  the 
jury  to  think  that  the  case  was  not  a  serious  one,  and  prevent  their  doing 
justice  between  the  parties.  It  was,  however,  a  very  grave  matter  to  the 
plaintiff,  the  slanderous  words  being  calculated  to  do  him  considerable  damage. 
In  Goldicut  v.  Bcigin  (11  Jur.  544)  the  Judge  having,  in  the  hearing  of  the 
persons  summoned  to  compose  the  jury,  made  some  observations  calcidated 
to  prejudge  the  case  against  the  defendant,  whereupon  his  counsel  withdrew 
from  the  cause,  which  was  tried  in  his  absence,  and  a  verdict  returned  for 
the  plaintiff,  the  Court  set  aside  the  verdict.  [Blackbcrn,  J. — I  certainly 
did  make  the  observation  ascribed  to  me  and  see  no  reason  to  repent  it. 
On  hearing  the  record  read  I  came  to  the  conclusion  that  such  an  action  as 
this  would  come  to  little  good.  And  what  took  place  afterwards  did  not  alter 
my  opinion.  The  jury  found  for  the  jdefendant,  and  the  evidence  justified 
their  finding.  ] 

CoCKBURN,  C.J. — There  was  nothing  in  the  observation  of  the  Judge  in 
this  case  calculated  improperly  to  sway  the  jury  to  give  their  verdict  for  either 
of  the  parties.  In  Ooldicut  v.  Beagin  (11  Jur.  544)  the  observations  made 
by  the  Judge  were  much  stronger  than  those  made  here,  and  he  added  others 
which  do  not  appear  in  the  report.* 

Blackburn  and  Shee,  JJ.,  concurred. 

Rule  refused. 


May  22,  1866. 

SPRINGETT,  ADMINISTRATRIX  OF  WILLIAM  SPRINGETT,  deceased, 

V.  BALLS. 

7  B.  &  S.  477. 

New  trial — Action  of  tori — Verdict  evading  issue — Amount  of  damages. 

Pr.\ctice.  0. — In  an  action  by  an  administratrix  under  statute  9  it  10 
Vict.  c.  93.,  for  compensation  for  loss  sustained  in  consequence  of  the  death 
of  the  intestate,  the  questions  being  whether  there  u-as  negligence  in  the 
defendant  or  contributory  negligence  in  the  deceased,  the  jury  found  a  verdict 
for  the  plaintiff,  damages  40a.,  11.  for  the  widow,  and  lOs.  for  each  of  the 
children;  the  Court  granted  a  new  trial  without  saying  anything  about  costs, 
on  the  ground  that  the  jury  had  shrunk  from  their  duty  of  deciding  the  issue. 

This  was  an  action  brought  under  statute  9  &  10  Vict.  c.  93.  by  the 

(1)  The  Lord  Chief  JnBtice  was  the  coonsel  io  Goldicut  v.  Beagin. 
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widow  of  the  intestate,  on  behalf  of  herself  and  two  children,  to  recover 
compensation  for  the  loss  sustained  by  them  in  consequence  of  bis  death. 
Issue  was  joined  on  the  plea  of  not  guilty. 

On  the  trial,  before  Cockburn,  C.J.,  at  the  Sittings  at  Westminster  after 
Hilary  Term,  it  appeared  that  the  deceased  was  run  over  and  killed  by  an 
omnibus,  which  was  being  driven  by  a  servant  of  the  defendant,  while  crossing 
the  Borough  Boad  near  London  Bridge.  The  deceased  was  a  hop  inspector 
and  earned  from  41.  to  51.  per  week.  There  was  conflicting  evidence  on  the 
questions  which  the  Lord  Chief  Justice  left  to  the  jury,  viz. :  whether  tiiere 
had  been  negligence  on  the  part  of  the  driver  of  the  omnibus  causing  the 
death  of  the  deceased ;  whether,  if  so,  there  had  been  contributory  negligence 
on  the  part  of  the  deceased,  and  whether,  even  if  so,  the  driver  of  the  omnibus 
had  used  reasonable  care  to  avoid  the  accident. 

The  jury  gave  a  verdict  for  the  plaintiff,  damages  40<. ;  apportioning  11. 
for  the  plaintiff  and  lOs.  for  each  of  the  children. 

In  Easter  Term,  Robinson,  Serjeant,  obtained  a  rule  nisi  for  a  new  trial 
on  the  ground  that  the  verdict  was  against  the  evidence  and  was  perverse, 
inasmuch  as  the  jury  having  found  a  verdict  for  the  plaintiff  they  should  have 
given  much  larger  damages. 

Patchett  shewed  cause. — In  actions  for  tort  where  the  jury  have  found 
the  issue,  and  there  is  no  reason  to  suppose  them  to  have  been  actuated  by 
improper  motives,  the  Court  will  not  disturb  their  verdict  on  the  ground  that 
they  have  given  merely  nominal  damages;  Gibbs  v.  Tunaley  (1  C.  B.  640). 
In  Howard  v.  Barnard  (11  C.  B.  653),  in  which  the  jury  gave  a  verdict  for 
the  plaintiff  damages  Is.,  Maule,  J.,  said,  p.  654,  "  Another  jury  would  in 
all  probability  not  give  him  201. ;  and  that  would  bring  it  within  the  rule  upon 
which  we  always  act  in  these  cases, — ^not  to  grant  a  new  trial  as  for  a  verdict 
against  evidence  (which  could  only  be  upon  payment  of  costs,  and  therefore 
not  worth  while),  where  the  damages  oxe  of  so  small  amount."  The  defendant 
might  have  moved  to  set  aside  the  verdict  as  against  the  evidence,  but  the 
Court  would  not  have  granted  the  application  except  on  payment  of  costs 
by  him.  And  the  Court  will  not  make  this  rule  absolute  if  they  see  that 
justice  is  practically  done  by  the  verdict.  The  jury  may  have  thought  that 
the  deceased  could  by  due  care  have  avoided  the  accident. 

Eobinaon,  Serjeant,  and  Dowdeswcll,  in  support  of  the  rule. — The  jury  in 
giving  unsubstantial  damages  have  acquitted  the  defendant's  servant  of 
negligence  and  therefore  ought  to  have  found  for  the  defendant.  Consequently 
the  verdict  is  inconsistent,  and  the  jury  have  failed  to  discharge  their  duty.' 
Probably  their  object  in  finding  for  the  plaintiff  was  to  prevent  his  having 
to  pay  costs,  not  being  aware  that  the  Judge  had  power  to  certi^-  so  as  to 
entitle  him  to  receive  costs  from'  the  defendant.  Or  the  verdict  is  a  com- 
promise between  those  jurymen  who  wish  to  find  a  substantial  verdict  for 
the  plaintiff  and  those  who  wished  to  find  a  verdict  for  the  defendant,  and 
therefore  the  Court  will  set  it  aside.'  [They  cited  2  Archb.  Pr.  by  Prentice, 
pp.  1641-2,  and  The  Common  Law  Procedure  Act,  1854,  17  &  18  Vict, 
c.  125.  s.  44.] 

Cockburn,  C.J. — The  rule  must  be  made  absolute  without  imposing  on 
the  plaintiff  the  condition  of  paying  the  costs  of  the  first  trial.  Where  the 
jury  have  actually  decided  the  issue  before  them,  the  Court  are  exceedingly 
indisposed  to  interfere  with  the  verdict  on  the  ground  that  the  damages  are 
inadequate.  But  here  the  jury  have  shrunk  from  their  duty  as  jurymen  in 
deciding  the  issue  submitted  to  them ;  so  that  we  are  entitled  to  look  at  the 
verdict  as  no  verdict  at  all.    It  is  as  if  they  had  resorted  to  the  mode  of 

(1)  See  Riehardt  V.  Rote  (0  Exch.  918. 223). 

(2)  See  Hall  v.  Poyter  fl8  M.  &  W.  GOO). 
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settling  the  matter  by  tossing  up  what  their  verdict  should  be.  We  cannot 
suppose  that  they  intended  to  find  the  issue  of  negligence  in  favour  of  the 
plaintiff  when  they  have  awarded  damages  wholly  incommensurate  with  the 
injury  resulting  to  the  widow  and  children  from  the  death  of  the  intestate. 
We  think  such  a  verdict  cannot  stand,  and  that  there  must  be  a  new  trial 
without  saying  anything  about  costs. 

Blackburn,  Mellor  and  Shee,  JJ.,  concurred. 

Rule  absolute  accordingly.* 


IN  THE  queen's  BENCH. 

Nov.  22,  1866. 

THE  QUEEN  v.  HENRY  ALLEN,  ESQ.  AND  ANOTHER,  JUSTICES  OF 
BRECKNOCKSHIRE,  AND  JAMES  HERRING. 

7  B.  &  S.  902. 

Pariah  home — Service  of  aummona — Juriadiction  of  juaticea — Claim  of  title. 

Magisterial  Law.  C. — The  rule  which  ousts  justices  of  the  peace  from 
entering  upon  a  question  of  title  does  not  cipply  where  title  is  an  essential 
element  in  the  inquiry  and  the  application  of  the  rule  would  deprive  them  of 
juriadiction  to  enter  upon  it. 

When  the  facts  to  be  proved  are  of  the  very  essence  of  the  inquiry,  and 
there  is  evidence  before  the  justices  on  both  sides,  this  Court  will  not  interfere 
with  their  decision  simply  because  they  think  it  would  have  been  better  if  the 
juaticea  had  decided  differently. 

In  February  parish  officers  gave  M.,  who  occupied  a  parish  house,  notice 
to  quit.  Before  the  expiration  of  the  notice  V.,  by  whom  M.  had  been  let 
into  posaeaaion,  and  who  claimed  title  to  the  house,  received  poaaeaaion  of  it 
from  him,  and  let  it  to  W.  On  the  4ffc  April  the  parish  officera,  upon  complaint 
to  juaticea  under  statute  59  Geo.  3.  c.  12.  s.  24,  obtained  a  summons  against  M. 
for  refusing  to  deliver  up  poaaeaaion.  On  the  hearing  neither  M.  nor  V.,  who 
had  knowledge  of  the  notice  given  to  M.,  appeared,  and  the  justicea  issued 
their  warrant,  under  which  the  churchtvardens  and  overseers  were  put  into 
possession: — Held,  that  the  justices  had  jurisdiction  to  issue  their  warrant, 
notwithstanding  the  claim  of  title. 

This  was  an  application  for  a  rule  calling  upon  Henry  Allen  and  John 
Vaughan,  Esqs.,  justices  of  the  peace  for  the  county  of  Brecon,  and  James 
Herring,  to  shew  cause  why  an  order  of  the  justices  bearing  date  the  2nd  May, 
1866,  made  at  the  instance  of  the  churchwardens  and  overseers  of  the  parish 
of  lilanfillo  aaginst  one  J.  Morgan,  and  purporting  to  be  made  under  the 
provisions  of  statute  59  Geo.  8.  c.  12.  s.  24,  and  also  a  warrant  issued  upon 
that  order  authorising  the  persons  in  the  warrant  named  to  turn  one 
J.  Williams  out  of  possession  of  the  tenement  in  the  order  mentioned,  should 
not  be  removed  into  this  Court  for  the  purpose  of  being  quashed. 

The  affidavit  of  William  Vaughan,  on  whose  part  the  application  was 
made,  stated  that  he  claimed  to  be  owner  of  the  tenement  in  fee  simple  as 
purchaser  from  the  grandson  and  devisee  of  Charles  Vaughan,  who,  having 
obtained  possession  of  it  from  his  father  Charles  Vaughan,  had  occupied  it 
for  fifty-five  years;  that  after  the  conveyance  to  him,  which  was  dated  the 

fd)  See  Bradlaugh  v.  Edwardt  (11  C.  B.  N.S.  877). 
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19th  SeptP.mber,  1864,  he  let  it  to  J.  Morgan,  who  entered  into  possession 
on  the  2ii(l  April,  1805;  that  in  February  he  indirectly  or  accidentally  had 
informiition  of  a  notice  served  on  Morgan  from  James  Herring,  churchwnrdeu 
of  the  parish  of  Llanfillo,  to  quit  on  the  13th  March,  and  thereupon,  on  tlie 
12th  March,  he  consented  to  take  possession  of  tlie  tenement  from  Morgan, 
and  possession  was  given  to  him  accordingly.  Before  the  end  of  March  he 
let  it  to  J.  Williams,  and  on  the  2nd  April  put  him  into  possession.  On  the 
4th  April  Morgan  was  served  with  a  summons  for  refusing  to  give  up  posses- 
sion, but  paid  no  attention  to  it,  and  did  not  tell  \V.  Vauglian  that  he  hud 
been  served  with  it  until  a  day  or  two  before  the  2nd  May,  when  it  came 
on  to  be  heard;  wlio  treated  the  summons  as  a  nullity,  as  he  was  tlie  landhtrd 
of  and  in  possession  of  tlie  tenement,  Williams  being  in  occupation  of  it 
as  his  tenant.  He  therefore  did  not  appear  before  the  magistrates,  ami 
afterwards  a  warrant  wan  issued  under  which  the  county  constabularv,  on 
the  2;ird  August,  ejected  Williams  atxd  put  the  parish  officers  into  possession. 
No  notice  or  summons  was  given  to  W.  Vaughan  or  to  Williams  demanding 
possession  of  the  tenement  before  he  was  ejected,  and  no  demand  of  possession 
was  made  on  either  of  them. 

The  affidavit  of  -lames  Herring,  one  of  the  churchwardens  of  Ijlanfillo, 
stated  that  tlie  tenement  was  the  property  of  the  parish,  having  been  pur- 
chased by  their  parish  officers,  and  that  it  was  occupied  by  Charles  Vaughan 
and  his  son  after  him  as  clerk  and  sexton  of  the  parish  and  as  part  of  their 
salary;  that  at  a  meeting  of  parishioners  early  in  the  year  the  churchwarden^ 
were  directed  to  take  the  necessary  proceedings  to  recover  possession  of  it, 
and  on  the  13th  February,  1806,  they  caused  a  notice  to  be  served  upon 
Morgan,  who  refused  to  give  up  possession;  that  on  the  4th  April  he  applied 
to  the  justices  for  a  summons  against  Morgan  and  made  an  information  and 
complaint;  that,  if  Williams  was  substituted  for  ilorgan  in  the  occupation 
of  tiie  tenement  after  the  service  of  the  notice  on  the  13th  February  and 
before  the  service  of  the  summons  dated  4th  April,  it  was  a  trick  to  endeavour 
to  nullify  the  notice. 

The  application  was,  in  the  first  instance,  made  to  Mellor.  J.,  at 
Chambers,  who  referred  the  matter  to  the  Court,  cause  to  be  shewn  in  the 
first  instance. 

Statute  59  G.  3.  c.  12.  s.  24.  "  And  whereas  difficulties  having  frequently 
arisen,  and  considerable  expenses  have  sometimes  been  incurred  by  reason  of 
the  refusal  of  persons  who  have  been  permitted  to  occupy,  or  who  have 
intruded  themselves  into  parish  or  town  houses,  or  other  tenements  or 
dwellings  built  or  provided  for  the  habitation  of  the  poOT,  or  otherwise 
belonging  to  such  parishes,  to  deliver  up  the  possession  of  such  houses, 
tenements,  or  dwellings,  when  thereto  required ;  and  it  is  expedient  to  provide 
a  remedy  for  the  same;  be  it  further  enacted,  That  if  any  person  who  shall 
have  been  permitted  to  occupy  any  parish  or  town  house,  or  any  other  tenement 
or  dwelling  belonging  to  or  provided  by  or  at  the  charge  of  any  parish,  for 
the  habitation  of  the  poor  thereof,  or  who  shall  have  unlawfully  intruded 
himself  or  herself  into  any  such  house,  tenement,  or  dwelling,  or  into  any 
house,  tenement,  or  hereditament  belonging  to  such  parish,  shall  refuse  or 
neglect  to  quit  the  same,  and  deliver  up  the  possession  thereof  to  the  church- 
wardens and  overseers  of  the  poor  of  any  such  parish,  within  one  month  after 
notice  and  demand  in  writing,  shall  have  been  delivered  to  the  per^oi) 
in  possession,  or  in  his  or  her  absence  affixed  on  some  notorious  part  of  the 
premises,  it  shall  be  lawful  for  any  two  of  His  Majesty's  justices  of  the  peace, 
upon  complaint  to  them  made  by  one  or  more  of  the  churchwardens  and 
overseers  of  the  poor  of  the  parish  in  which  any  such  house,  tenement  or 
dwelling  shall  be  situated,  to  issue  their  summons  to  the  person  against  whom 
such  complaint  shall  be  made,  to  appear  before  such  justices  at  a  time  and 
place  to  be  appointed  by  them,  and  to  cause  such  summons  to  be  delivered 
to  the  party  against  whom  the  complaint  shall  be  made,  or  in  his  or  her 
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absence  to  be  affixed  on  the  premises,  seven  days  at  the  lenst  before  the  time 
appointed  for  hearing  such  complaint;  and  such  justices  are  hereby  empowered 
and  required,  upon  the  appearance  of  the  defendant,  or  upon  proof  on  oath 
that  such  summons  hath  been  deUvered  or  affixed  as  is  hereby  directed,  to 
proceed  to  hear  iuid  determine  the  matter  of  such  comjjhiint,  and  if  they 
shjiU  find  and  adjudge  the  same  to  be  true,  then  by  warrant  under  their 
hands  and  seals  to  cause  possession  of  the  premises  in  question  to  be  delivered 
to  the  churchwardens  and  overseers  of  the  poor  of  the  parish,  or  to  some  of 
them. " 

//.  Maithcira,  in  support  of  the  application. — First.  The  order  was 
irref^uhir.  Statute  59  G.  3.  c.  12.  s.  24.  requires  that,  after  a  notice  and 
demand  in  writing  has  been  delivered  to  the  person  in  possession,  a  summons 
siiall  bo  i.Asueil  to  the  person  against  wlioni  tlie  complaint  is  made,  tluit  is, 
the  person  really  in  fault,  or,  in  his  absence,  athxed  on  the  premises.  Morgan 
[lad  given  up  possession  to  his  landlord  on  the  I'2th  March,  after  whicli  tiie 
information  should  have  been  against  the  landlord,  and  tlje  siminions  served 
upon  him  or  his  tenant  Williams.  Proof  of  the  proper  service  of  the  summons 
is  essential  to  give  the  justices  jurisdiction;  Reg.  v.  Evans  (19  L.J.  M.C.  151; 
nom.  Ex  parte  Jones,  L.M.  &  P.  357),  before  Coleridge,  J. 

Secondly.  The  order  was  made  without  jurisdiction.  Statute  59.  G.  3. 
c.  12.  8.  24.  gives  the  justices  jurisdiction  in  two  classes  of  cases, — one  in 
which  a  person  has  been  permitted  to  occupy  a  house  provided  for  the  habita- 
tion of  the  poor,  the  other  in  which  a  person  has  intruded  himself  into  a 
parish  house;  Heg.  v.  The  Juslicea  of  Middlesex  (7  Dowl.  767);  and  the 
present  case  is  not  within  either.  [Lush,  J. — In  that  case  the  facts  shewed 
that  the  justices  had  not  jurisdiction.!  Whese  the  title  to  property  comes 
in  Question,  the  jurisdiction  of  the  justices  ceases;  Thompson  v.  Ingham 
(14  Q.B.  710),  Reff.  v.  Diyman  (7  E.  &  B.  672).  Paley  on  Vonvictions,  41. 
117,  4th  ed.  [Lush,  J.— the  decision  in  Reg.  v.  Bolton  (1  Q.B.  66),  decided 
upon  this  statute,  applies.]  In  that  case  there  was  no  question  of  title  before 
the  justices. 

Henry  James  shewed  cause. — First.  The  applicant  admits  that  he  had 
knowledge  of  the  notice  served  on  Morgan.  Morgan  allowed  the  matter  to 
go  by  default ;  and  the  applicant  now  seeks  to  take  advantage  of  his  own 
absence.  If  this  objection  prevailed,  statute  59  G.  3.  c.  12.  s.  24.  never  could 
be  carried  into  effect  in  the  case  of  a  weekly  tenant. 

Secondly.  Statute  50  G.  3.  c.  12,  s.  24.  gives  the  justices  direct  authority 
to  determine  whether  the  house  is  a  parish  house,  and  therefore  they  had 
jurisdiction  notwithstanding  the  title  was  in  dispute;  Williams  v.  Adam$ 
(2  B.  &  S.  312).    [He  was  then  stopped.l 

CocKBURS,  C.J. — If  this  proceeding  had  been  an  inquiry  before  the 
justices  into  the  title  to  the  tenement  their  jurisdiction  would  have  ceased ; 
but  the  Legislature  cannot  have  intended  that  the  rule,  which  ousts  the 
jurisdiction  of  justices  when  title  comes  in  question,  should  apply  where, 
as  in  the  present  case,  title  is  an  essential  element  in  the  inquiry,  and  the 
application  of  the  rule  would  deprive  them  of  jurisdiction  to  enter  upon  it. 
If  the  justices  gave  themselves  jurisdiction  to  make  an  order  by  finding  a 
collateral  fact  or  facts  essential  to  be  proved  in  order  to  warrant  the  making 
of  it  when  there  was  no  evidence  to  support  their  finding,  this  Court  would 
control  the  exercise  of  their  authority.  But  when  the  fact  or  facts  to  be 
proved  are  of  the  very  essence  of  the  inquiry  and  there  is  evidence  before 
the  justices  on  both  sides,  we  should  not  interfere  simply  because  we  think 
it  would  have  been  better  if  they  had  decided  diflerently.  It  would  be  contrary 
to  the  established  practice  of  Uiis  Court  to  do  so.  Our  decision  is  consistent 
with  Reg.  v.  Bolton  (1  Q.B.  66),  where  the  Court  laid  down  the  principle  that 
it  would  not  interfere  with  the  decision  of  the  justices  on  a  pure  question  of 
fact  which  they  had  statutory  power  to  determine. 

Mellor.  J. — I  am  of  the  same  opinion.    The  question  depends  upon  what 
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does  the  statute  describe  as  constituting  the  offence  charged.  If  it  makes  s 
certain  fact  an  essential  ingredient  in  the  ot!ence  the  justices  must  inquire  into 
and  determine  it.  Statute  59  G.  3.  c.  12.  s.  24.  makes  it  an  essential  matter 
that  the  house  should  be  a  parish  house,  and  if  there  was  any  evidence  of 
that  fact  before  the  justices  we  cannot  interfere  with  their  decision  even  if 
we  thought  that  the  evidence  on  the  other  side  preponderated.  But  the 
justices  cannot  give  themselves  jurisdiction  by  an  erroneous  finding  on  a 
collateral  matter.  Rei}.  v.  Dayman  (7  E.  &  B.  672)  proceeds  an  ihat  distinc- 
tion, and  with  respect  to  it  there  was  no  real  difference  of  opinion  between 
Erie,  J.,  and  the  other  members  of  the  Court. 

Shee,  J. — The  object  of  statute  59  G.  3.  c.  12.  s.  24.  was  to  provide  a 
summary  remedy  by  complaint  of  the  churchwardens  and  overseers  to  justices 
where  persons  either  /efuse  to  quit  parish  houses  after  having  been  allowed 
to  occupy  them  or  have  intruded  into  them.  The  justices  are  to  proceed  to 
hear  and  determine  the  matter  of  the  complaint,  and  there  can  be  no  complaint 
under  the  statute  unless  the  house  occupied  by  the  person  whom  it  is  sought 
to  eject  is  a  parish  house  or  dwelling  belonging  to  or  provided  by  or  at  the 
charge  of  a  parish  for  the  habitation  of  the  poor.  Therefore  that  was  a 
necessary  matter  to  be  inquired  into  and  determined  by  the  justices;  and, 
according  to  the  words  of  the  section,  '*  if  they  shall  find  and  adjudge  the 
same  to  be  true,  then,  by  warrant  under  their  hands  and  seals,"  they  are 
to  cause  possession  of  the  premises  to  be  delivered  to  the  churchwardens  and 
overseers,  and  there  is  no  appeal  from  their  decision,  for  an  appeal  would 
defeat  the  object  of  the  statute.  I  cannot  distinguish  the  present  case  from 
Reg.  V.  Bolton  (1  Q.B.  66),  in  which  it  was  held  sufficient  under  this  statute 
that  the  complaint  before  the  justices  brought  the  case  within  their  juris- 
diction, and  therefore,  though  on  inquiry  their  decision  might  not  be  wholly 
satisfactory,  this  Court  would  not  interfere.  If  t^e  justices  made  an  order 
when  there  was  no  evidence  before  them  upon  the  fact,  that  would  be 
disregarding  the  sections  of  the  statute.  But  here  was  evidence  which  the 
justices  determined  to  be  sufficient  to  warrant  them  in  coming  to  the  conclusion 
that  the  complaint  was  true. 

Lush,  J.— -The  information  is  not  before  us;  but  I  presume  it  brought 
the  case  within  statute  69  G.  3.  c.  12.  s.  24.,  and  if  so  it  would  state  that 
the  present  applicant  had  been  permitted  to  occupy  or  had  intruded  himself 
into  a  parish  house,  that  due  notice  to  quit  had  been  given  to  him,  and  that 
he  had  refused  to  give  up  possession.    The  justices  were  bound  to  inquire 
into  and  affirm  or  disaffirm  each  of  ^ose  aUegations.    No  appeal  is  given 
against  their  determination,  and  there  is  no  provision  in  the  statute  similar 
to  section  58  of  statute  9  &  10  Vict.  c.  95.,  on  which  Thompson  v.  Ingham 
(14  Q.B.  710)  was  decided,  and  which  provides  that  the  County  Court-  shall 
not  have  cognizance  of  any  action  in  which  the  title  shall  be  in  question. 
The  present  case  is  precisely  within  the  doctrine  of  Reg.  v.  Bolton  (1  Q.B.  66); 
where  the  Court,  in  a  considered  judgment,  said,  p.  73,  "  Where  a  charge 
has  been  well  laid  before  a  magistrate,  on  its  face  bringing  itself  within  his 
jurisdiction,  he  is  bound  to  commence  the  inquiry :  in  go  doing  he  undoubtedlv 
acts  within  his  jurisdiction :  but  in  the  course  of  the  inquiry,  evidence  being 
offered  for  and  against  the  charge,  the  proper,  or  it  may  be  the  irresistible, 
conclusion  to  be  drawn  may  be  that  the  offence  has  not  been  committed,  and 
80  that  case  in  one  sense  was  not  within  the  jurisdiction.     Now  to  receive 
affidavits  for  the  purpose  of  shewing  this  is  clearly  in  effect  to  shew  that 
the  magistrate's  decision  was  wrong  if  he  affirms  the  charge,  and  not  to  shew 
that  he  acted  without  jurisdiction :  for  they  would  admit  that,  in  every  stage 
of  the  inquiry  up  to  the  conclusion,  he  could  not  but  have  proceeded,  and 
that  if  he  had  come  to  a  different  conclusion  his  judgment  of  acquittal  would 
have  been  a  binding  judgment,  and  barred  another  proceeding  for  the  same 
offence.    Upon  principle,  therefore,  affidavits  cannot  be  received  under  saeb 
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circumstances.  The  question  of  jurisdiction  does  not  depend  on  the  truth  or 
falsehood  of  the  charge^  but  upon  its  nature :  it  is  determinable  on  the 
commencement,  not  at  the  conclusion,  of  the  inquiry ;  and  affidavits,  to  be 
receivable,  must  be  directed  to  what  appears  at  the  former  stage,  and  not 
to  the  facts  disclosed  in  the  progress  of  the  inquiry."  Every  word  of  that 
passage  applies  to  the  present  case. 

Rule  discharged,  without  costs. 


IN  THE  COCRT  OF  EXCHEQUER'. 

June  6,  1866. 

BYRNE  V,  THE  MERCANTILE  INSURANCE  COMPANY,  LIMITED. 

4  H.  &  0.  606. 

Marine  Insurance.    J. — A  marine  policy  of  insurance  contained  the 

following  clause: — "  The  usual  deduction  of  one-third  of  the  amount  of  repairs 
will  not  be  made  by  this  Company  in  the  case  of  ships  built  within  the  limits 
of  the  United  Kingdom  until  after  eighteen  months,  or  in  the  case  of  Colonial 
built  ships  until  after  twelve  months  from  the  date  of  the  builder's  certificate; 
but  after  such  dates  respectively  the  deduction  will  be  made."  By  custom, 
underwriters  make  a  deduction  of  one-third,  new  for  old,  only  in  respect  of 
repairs  made  after  the  first  voyage  of  a  vessel: — ^Held,  that  the  expression 
"  usual  deduction  "  had  reference  to  the  quantum  only,  and  that  in  the  ease 
of  a  Colonial  built  ship  the  underwriters  were  entitled  to  make  the  deduction 
of  one-third,  after  twelve  months  from  the  date  of  the  huUder's  certificaie, 
although  the  ship  had  not  completed  her  first  voyage. 

This  was  an  action  to  recover  1,002?.  3s.  6d.  under  a  policy  of  insurance. 
By  consent  of  the  parties  and  order  of  a  Judge,  according  to  the  Common  Law 
Procedure  Act,  1852,  the  following  case  was  stated  for  the  opinion  of  this 
Court,  without  pleadings: — 

It  has  been  for  many  years  a  custom  amongst  underwriters,  in  cases  of 
losses  under  policies  which  have  not  contained  ^e  special  clause  set  out  in 
the  policy  hereinafter  mentioned,  to  make  a  deduction  of  one-third,  new  for 
old,  only  in  respect  of  repairs  made  after  the  first  voyage  of  a  vessel. 

By  a  policy  of  insurance  effected  with  the  defendants  dated  the  9th  day 
of  December,  1864,  the  plaintiff,  who  is  the  owner  of  the  ship  Melmerly, 
insured  that  vessel  at  and  from  Bombay  to  Liverpool. 

The  Policy  contains  the  following  clause:  — 

"  N.B. — The  usual  deduction  of  one-third  of  the  amount  of  repairs  will 
not  be  made  by  this  Company  in  the  case  of  ships  built  within  the  limits  of 
the  United  Kingdom  until  after  eighteen  months,  or  in  the  case  of  Colonial 
buitt  ships  until  after  twelve  months,  from  the  date  oi  the  builder's  certificate, 
but  after  such  dates  the  deduction  will  be  made." 

The  Melmerly  was  a  Colonial  built  ship  and  the  voyage  insured  was 
her  first. 

During  the  voyage  insured,  but  after  twelve  months  from  the  date  of  the 
builder's  certificate,  the  ship  received  damage  and  was  repaired;  and  the 
plaintiff  claims  from  the  defendants  tiie  full  amount  of  the  repairs  as  a 
particular  average  loss. 

The  defendants  have  paid  669Z.  2s.  2d.,  being  the  amount  of  the  claim 
after  deducting  333{.  Is.  Qd.,  being  the  allowance  they  claim  in  respect  of  new 
for  old  materials. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  defendants  are 
liable  to  the  plaintiffs  for  the  full  amount  of  the  repairs  without  any 
deduction  of  new  for  old.  If  they  are,  judgment  is  to  be  entered  for  the 
plaintiff  for  3331.  Is.  6d.  with  costs.  If  they  are  not,  judgment  is  to  be  entered 
for  ^e  defendants  with  costs. 
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Mellish,  for  the  plaintiff. — ^The  defendants  are  liable  for  the  full  amount 
of  repairs.  If  the  policy  had  not  contained  this  special  clause,  it  is  clear  that 
no  deduction  could  have  been  made,  because  the  insurance  was  on  the  ship's 

first  voyage.  Then  does  the  clause  mean  that  the  deduction  will,  at  all  events, 
be  made  after  the  expiration  of  the  periods  specified,  or  does  it  leave  the 
custom  still  applicable  ?  It  is  submitted  that,  according  to  the  true 
eonst-niction,  the  custom  applies.  The  clause  was  introduced  for  the  benefit 
of  the  assured,  not  of  the  underwriters.  The  expression  "  usual  deduction  " 
means  the  deduction  made  after  the  first  voyage,  and  the  word  "  deduction  " 
in  the  latter  part  of  the  clause  should  receive  the  same  construction.  The 
defendants,  by  extending  their  liability,  hold  out  an  inducement  to  shipowners 
to  insure  with  them.  They,  in  effect,  say  that  the  deduction  usually  made 
after  the  first  voyage  will  not,  after  that  time,  be  made  until  the  expiration 
of  the  respective  periods  of  eighteen  months  and  twelve  months  from  the  date 
of  the  builder's  certificate. 

Milward  {HiTSckell  with  him),  for  the  defendants. — The  bargain  between 
the  parties  excludes  the  custom.  The  intention  was  that  at  the  expiration  of 
the  periods  mentioned  the  defendants  should  have  an  absolute  right  to  make 
the  deduction,  which,  under  ordinary  circumstances,  was  subject  to  the 
condition  of  the  vessel  having  made  her  first  voyage.  The  words  '*  but  after 
such  dates  respectively  the  deduction  will  be  made  ' '  shew  that  the  right  to 
muke  the  deduction  attaches  upon  the  expiration  of  the  eighteen  months  and 
twelve  months,  although  the  ship  may  then  be  on  her  first  voyage.  On  the 
other  hand,  if  the  ship  made  several  voyages  within  the  twelve  months,  during 
all  that  time  the  defendants  would  be  bound  to  pay  the  full  amount  of  repairs 
without  any  deduction. 

Mellish  replied. 

Martin,  B. — I  am  of  opinion  that  the  defendants  are  entitled  to  judgmt-nt. 
Whatever  may  have  been  the  intention  of  the  parties  we  must  give  a 
construction  to  the  words  they  have  used.  In  the  first  part  of  the  clause  there 
is  the  expression  "  the  usual  deduction,"  and  in  my  opinion  "  the  deduction  " 
in  the  latter  part  has  the  same  meaning.  The  clause  commences :  "  The  usual 
deduction  of  one-third  of  the  amount  of  repairs  will  not  be  made  by  this 
Company  in  the  case  of  ships  built  within  the  limits  of  the  United  Kingdom 
until  after  eighteen  months,  or  in  the  case  of  Colonial  built  ships  until  after 
twelve  months  from  the  date  of  the  builder's  certificate."  If  it  had  stood 
there,  I  should  have  been  disposed  to  think  that  the  argument  of  Mr.  Mellish 
was  right.  But  it  seems  to  me  that  the  intention  of  the  defendants  was  to 
liold  out  a  bonus  or  temptation  to  shipowners  to  insure  with  them  by 
substituting  tliis  contract  for  the  custom.  The  clause  then  goes  on:  "but 
after  such  dates  respectively  the  deduction  will  be  made. ' '  Then  what 
deduction  is  that?  It  seems  to  me  that  it  means  the  deduction  mentioned  at 
the  commencement  of  the  clause.  That  being  so,  t^ere  is  an  express  coutnct 
that  after  the  dates  respectively  mentioned  the  usual  deductions  will  be  made, 
^ly  impression  is  that  this  construction  is  in  accordance  with  the  intention  of 
the  parties. 

BiiAMWBLL,  B. — I  am  reluctant  to  add  anything  to  what  my  Brother  Martin 
has  said,  since  his  view  of  the  case  so  entirely  coincides  with  my  own. 
Moreover,  I  am  inclined  to  think  that  this  construction  is  what  the  parties 
meant.  Very  likely  they  intended  to  substitute  certain  fixed  periods  in  order 
to  avoid  trying  that  inconvenient  question  '*  what  is  a  first  voyage?  "  If  a 
ship  completed  her  first  voyage  within  a  month  it  would  be  unreasonable  that 
shortly  afterwards  the  underwriters  should  make  a  deduction  of  one-third  new 
for  old  in  respect  of  the  repairs.  It  is  therefore  probable  that  the  parties 
intended  to  substitute  for  the  custom  a  stipulation  more  reasonable. 

This,  however,  is  a  question  of  construction;  and  I  think  it  tolerably  clear 
that  the  defendants  are  right.  The  expression  "  usual  deduction,"  in  the  frst 
part  of  the  clause,  might  mean  "  usual  deduction  after  the  first  voyage  ":  but 
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that  would  be  a  singular  interpretation  of  the  word  "  usual  "  when  applied  to 
"  deduction  "  in  the  latter  part  of  the  clause,  where  it  indicates  the  quantum 
of  deduction,  not  the  circumstances  under  which  it  iB  to  be  made.  Therefore, 
although  if  the  first  part  of  the  clause  had  stood  alone  the  expression  "  usual 
deduction  "  might  have  meant  "  usual  deduction  after  the  first  voyage,"  yet, 
inasmuch  as  it  does  not  stand  alone,  but  in  connection  with  the  word 
"  deduction  "  in  the  latter  part  of  the  clause,  it  seems  to  me  that  by  the 
expression  "  usual  deduction  "  nothing  more  is  meant  than  a  deduction  of  one- 
third,  which  is  to  be  made  after  the  periods  mentioned.  I  think  that  whatever 
sense  is  attached  to  the  expression  "  usual  deduction  "  in  the  first  part  of  the 
clause,  must  be  attached  to  the  word  "  deduction  "  in  the  latter  part,  where 
the  word  "  usual  "  is  not  used;  and  that  if  the  words  "  after  the  first  voyage  " 
are  interpolated  in  the  first  part  of  the  clause,  they  must  also  be  interpdated 
in  the  latter  part,  which  must  then  be  read,  "  but  after  such  dates  respectively 
the  deduction  will  be  made  after  the  first  voyage."  That,  however,  would  be 
repugnant  and  absurd.  It  seems  to  me,  therefore,  that  the  word  "  usual  " 
must  be  hmited  to  the  quantum  of  deduction,  and  not  include  the  time  when 
it  is  to  be  made;  and,  consequently,  the  true  interpretation  is  that  given  by 
mj  Brotiier  Martin. 

Channell,  B. — I  do  not  think  it  necessary  to  speculate  upon  what  may 
possibly  have  been  the  intention  of  the  parties.  The  duty  of  the  Court  is  to 
put  the  best  construction  they  can  upon  the  words  which  the  parties  have 
used.  I  think  that  the  expression  "  usual  deduction  "  has  reference  to  the 
quantum,  and  not  to  the  first  voyage.  I  am  satisfied  that  the  true  meaning 
of  the  clause  is  that  during  certain  limited  periods  the  underwriters  will  not 
made  the  usual  deductions  of  one-third,  but  after  the  expiration  of  those 
periods  respectively  the  deduction  will  be  made. 

PiGOTT,  B. — I  am  of  the  same  opinion.  At  first  I  was  disposed  to  take 
a  different  view,  but  on  considering  the  words  ' '  but  after  such  dates 
respectively  the  deduction  will  be  made,"  and  giving  full  effect  to  those  words, 
I  think  that  the  defendants  are  entitled  to  judgment. 


June  19,  1866. 

WEBBER  V.  THE  GREAT  WESTERN  RAILWAY  COMPANY. 

4  H.  A  C.  582. 

Carriers.  C. — A  package  addressed  io  the  plaintiff  was  delivered  to  P. 
at  Worcester  to  be  carried  from  Worcester  to  Cheater.  P.  (who  acted  as  agent 
for  receiving  goods  hoik  of  the  Great  Western  Railway  Company  and  the 
London  and  North  Western  Raihvay  Company),  delivered  the  package  io  the 
Great  Western  Railway  Company,  with  directions  that  it  should  go  by  ihe 
London  and  North  Western  Railway.  The  Great  Western  Railway  Company 
made  out  a  way  bill  in  the  usual  form  of  their  way  bills.  The  London  and 
North  Western  Railway  Company  have  no  communication  with  a  station  at 
Worcester,  but  their  line  joins  the  Great  Western  Railway  at  Stafford.  The 
package  was  carried  in  a  waggon  of  the  Great  Western  Railway  Company  to 
Stafford,  and  from  thence  on  the  line  of  the  London  and  North  Western 
Railway  Company  to  Chester.  The  contents  of  the  package  having  been 
damaged  on  the  journey: — Held,  in  the  Exchequer  Chamber  (affirming  the 
judgment  of  the  Court  of  Exchequer),  that  there  was  evidence  from  which  the 
jury  could  properly  find  a  contract  by  ihe  Great  Western  Railway  Company 
trith  the  plaintiff  to  carry  the  whole  distance  from  Worcester  to  Chester,  and 
therefore  they  were  liable  for  ihe  damage. 


Judgment  for  the  defendants. 


IN   THE   EXCHEQUER  CHAMBER. 
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This  was  an  appeal  by  the  deiendants  against  the  decision  of  the  Court  of 
Exchequer  in  discharging  a  rule  to  enter  a  verdict  for  the  defendants. 
(Eeported,  3  H.  &  G.  771). 

The  case  on  appeal  stated  the  foUowing  facts*,  as  proved  -by  the  plaintiff. 
The  plaintifE  purchased  a  clock  from  Messrs.  Sherratt,  at  Worcester,  and 
directed  them  to  send  it  to  his  address  at  Chester. 

Messrs.  Sherratt,  having  packed  the  clock,  addressed  it  to  "  H.  Webber, 
Esq.,  Chester,"  and  delivered  it  so  addressed  to  Messrs.  Pickford,  at  their 
office  in  Worcester. 

3.  Messrs.  Pickford  took  the  package  to  the  defendants'  station  at 
Worcester,  and  delivered  it  to  a  clerk  of  the  defendants  there  in  good  condition, 
together  with  a  consignment  note  of  which  the  following  is  a  copy : — 

"  West  Midland  Hailway. 
"  Received  from  P.  &  Co.  Skerratt. 
"  per  L.  &  N.W.  Ry.  Care. 
"  Webber,  Esq.      -  2  Boxes. 

"  Chester. 

"Charges  forward." 

4.  At  the  time  of  such  delivery  to  the  defendants  Messrs.  Pickford  gave 
directions  that  the  package  should  go  by  the  Ijondon  and  North  Western 
Railway.  The  defendants  use  their  own  discretion  as  to  whether  such 
directions  should  or  should  not  be  followed,  sometimes  striking  out  such 
directions  and  sometimes  allowing  them  to  remain  and  acting  upon  them. 

5.  Messrs.  Pickford  are  the  appointed  agents  of  the  London  and  North 
Western  Railway  Company,  but  act  as  agents  for  the  Great  Western  Company 
also,  and  the  firm  of  K.  T.  Smith  A  Co.  are  the  appointed  agents  of  the 
defendants,  and  both  firms  have  offices  in  Worcester, 

6.  The  defendants  have  a  direct  communication  between  Worcester  and 
Chester  by  means  of  their  own  line.  The  London  and  North  Western  Company 
have  no  communication  with  a  station  at  Worcester,  and  the  nearest  point  to 
Worcester  at  which  the  systems  of  the  London  and  North  Western  Railway 
Company  and  of  the  Great  Western  Company  join  is  at  Bushbury,  near 
Stafford,  and  goods  intended  to  go  by  the  London  and  North  Western  Railway 
are  put  into  a  waggon  at  starting  at  Worcest-er,  which  waggon  is  labelled  "  Via 
Bu^bury,"  and  it  is  believed  that  this  was  done  in  this  instance  with  the 
package  in  question. 

7.  The  package  was  conveyed  to  Chester  and  delivered  to  the  plaintiff, 
and  a  way  bill,  of  which  the  following  is  a  copy,  was  sent  with  the  goods,  and 
in  due  course  arrived  at  Chester  with  them. 

Great  Western  Railway. 
Goods  invoiced,  No.  953.  Prc^ressive  No. 

From  Worcester  to  Chester.  Invoice  arrived  186  h.  m. 

Route  via  clock  train,  March  14,  1864. 

Goods  arrived  186  h.  m. 
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(1)  The  pleadings  safficiently  appear  in  the  report,  3  H.  ft  C.  771. 
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8.  The  plaintiff  received  the  package  at  the  CheBter  general  station,  and 
there  paid  for  the  carriage  ior  the  whole  distance,  and  the  defendants  paid 
Messrs.  Pickford  for  the  carting  of  the  goods  from  their  office  in  Worcester  to 
the  defendants*  station  there. 

0.  On  the  delivery  of  the  clock  at  Chester  it  was  found  to  be  broken,  but 
there  was  no  evidence  to  shew  at  what  period  of  the  journey  between 
Worcester  and  Cheater  the  damage  had  been  done. 

No  evidence  was  given  on  behalf  of  the  appellants. 

The  question  for  the  decision  of  the  Court  is,  whether  there  is  such 
evidence  of  a  oonteict  with  the  defendants  as  would  justify  a  verdict  for  the 
plaintiff. 

If  the  Court  shall  be  of  opinion  in  the  affirmative,  judgment  is  to  be 
entered  for  the  plaintiff  for  the  damages  assessed  by  the  jury.  If  the  Court 
shall  be  of  opinion  in  the  negative,  a  nonsuit  is  to  be  entered. 

Grove  {Horatio  Lloyd  with  him)  now  ai^ued  for  the  defendants^.  This 
case  was  decided  on  the  authority  of  Musckamp  v.  The  Lancagter,  &c..  Railway 
Company  {8  M.  A  W.  421),  and  The  Bristol  and  Exeter  Railway  Company  v. 
Collina  (7  H.  L.  194) ;  and  it  is  conceded  that  if  the  plaintiff  had  delivered  the 
clock  to  the  Great  Western  Railway  Company^  and  they  had  undertaken  to 
carry  it,  although  not  upon  their  own  line,  they  would  have  been  liable;  tot 
it  has  been  long  established  that  where  a  person  contracts  to  carry  goods  he  is 
responsible  for  their  loss  or  damage  notwithstanding  he  has  delivered  them  to 
another  person  to  carry  for  him.  But  here  there  was  no  contract  between  the 
plaintiff  and  the  Great  Western  Railway  Company.  The  plaintiff  delivered  the 
clock  to  Messrs.  Pickford,  and  they  delivered  it  to  the  Great  Western  Railway 
Company,  with  directions  that  it  should  go  by  the  London  and  North  Western 
Railway.  The  plaintiff's  remedy  is  against  Messrs.  Pickford.  There  was  no 
evidence  for  the  jury  that  on  this  occasion  Messrs.  Pickford  acted  as  the  agents 
of  the  Great  Western  Railway  Company.  [Willes,  J. — Suppose  Messrs. 
Pickford,  instead  of  directing  the  package  to  be  sent  by  the  London  and  North 
Western  Railway,  had  directed  it  to  be  sent  by  the  Great  Western  Railway, 
could  they  have  sued  that  Company?] 

Molniyre  appeared  for  the  plaintiff,  but  was  not  called  upon  to  argue. 

WiLLES,  J. — ^We  are  all  of  opinicxi  that  the  judgment  of  the  Court  below 
must  be  affirmed. 

The  question  is,  whether  there  is  sufficient  evidence — not  as  regards  its 
weight  but  its  cdiaracter — ^upon  which  the  jury  could  properly  find  that  the 
contract  to  carry  the  package  from  Worcester  to  Chester  was  a  ocmtract 
between  the  plaintiff  and  the  Great  Western  Railway  Company. 

The  contract  must  either  have  been  with  the  London  and  North  Western 
Railway  Company,  or  with  the  Great  Western  Railway  Company;  and  to 
entitle  the  plaintiff  to  succeed  it  was  necessary  for  him  to  adduce  evidence 
leading  to  the  probable  c(Hi(dtwion,  and  which  the  jury  believed,  tiiat  the 
contract  was  with  the  Great  Western  Railway  Company.  Mr.  Grove  insists 
that  there  was  no  such  evidence. 

Now,  in  the  case  of  Cotton  v.  Wood  (8  C.B.  N.S.  568),  it  was  laid  down 
that  there  must  be  evidence  pointing  to  the  one  conclusion  rather  than  the 
other,  and  that  where  the  evidence  is  equally  consistent  with  either  view  it  is 
not  competent  to  the  Judge  to  leave  the  matter  to  the  jury.  So  in  Avery  v. 
Bowden  (6  B.  &  B.  953)  it  was  laid  down  that  where  the  evidence  leads  only 
to  conjecture  it  is  not  fit  for  the  considerati<»i  of  the  jury.  That  doctrine  has 
not  only  been  laid  in  modem  oases,  but  so  long  ago  as  t^e  time  of  Plowden 
(Flowden,  412)  it  was  held  that  in  civil  cases  it  was  sufficient  if  either  party 
bad  a  reasonable  probability  in  his  favour. 

Then  is  there  in  this  case  sufficient  evidence  to  turn  the  balance  of 

(S)  Before  Willes,  J.,  Byles,  J.,  Blackburn,  J.,  uid  llellor,  J.— Shee,  J.,  uid  Montagoe 
Smith.  J.,  had  gone  to  Ohammra. 

B.  B.  A.  [1866]— VOL.  2  188 
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probability  that  the  oontract  was  rather  with  the  Great  Western  Railway 
Company  than  the  North  Western  Railway  Company?  We  think  there  is. 
In  the  first  place  it  does  not  appear  that  goods  intended  to  go  by  the  Loiid<m 
and  North  Western  Railway  could  be  conveyed  otherwise  than  in  the  manner 
stated  in  the  6th  paragraph.  In  the  next  p^ce  the  way  bill  was  made  out  by 
the  Great  Western  Railway  Company  in  their  office,  and  in  the  form  of  their 
way  bills.  That  is  a  circumstance  for  the  consideration  of  the  jury ;  and  in 
addition  there  is  a  circimistance  of  considerable  weight,  viz.,  that  the  London 
and  North  Western  Railway  Company  had  no  line  by  which  they  could  carry 
the  whole  distance  Worcester  to  Chester,  the  only  line  by  which  tiiere  was  a 
direct  communication  between  those  places  being  that  of  the  Great  W^estera 
Railway  Company.  These  circumstances  make  it  more  probable  that  the 
contract  was  with  the  Great  Western  Railway  Company  than  with  the  London 
and  North  Western  Railway  C<»npaiiy. 

Then  comes  the  question  whether  the  contract  was  with  Messrs.  Pickford 
or  with  the  plaintifiE.  The  facts  shew  that  the  contract  was  with  the  plaintiff. 
There  is  the  circumstance  of  the  plaintiff  being  described  in  the  way  bill  as 
consignee  of  the  goods;  and,  although  Messrs.  Pickford  were  agents  for  the 
London  and  North  Western  Railway  Company,  they  also  acted  as  agents  for 
the  Great  Western  Railway  Company.  It  further  appears  that  when  Messrs. 
Pickford  brought  parcels  to  the  Great  Western  Railway  Company,  and  gave 
directions  that  they  should  go  by  the  London  and  North  Western  Kailway 
Company,  the  Great  Western  Railway  Company  were  in  the  habit  of  treating 
them,  not  as  the  directions  of  the  customer  but  of  their  agent  Messrs.  Pickford, 
and  of  using  their  discretion  as  to  whether  such  directions  should  w*  should  not 
be  followed.  There  is,  therefore,  the  most  probability  that  the  contract  was 
with  the  plaintiff,  and  the  jury  have  found  that  in  fact  the  oontract  was  with 
)iim.  We  think  that  their  view  was  quite  correct;  and  tiie  judgment  of  ^le 
Court  below  must  be  affirmed. 

Judgment  affirmed. 


IN  THE  COMHON  PLEAS. 

Feb.  10,  1866. 

DICKINSON  V.  THE  LONDON  AND  NORTH  WESTERN  RAILWAY 

COMPANY. 

H.  &  R.  399. 

Railway  Company — Line  crossing  higkvmy  on  a  level — NeglecUng  to  keep 
gate  at  crossing  closed — Statutory  misconduct  5  dfc  6  Vict.  c.  55.  s.  9. 

Railway.  C. — The  plaintiff  negligently  fastened  his  horse  by  the  bridle  to 
a  railing  in  the  open  yard  of  a  public-house,  within  which  he  remained  for  two 
hours.  The  highway  leading  from  the  house  crossed  the  railway  of  the 
defendants  on  a  level,  and  they  had  set  up  gates  across  both  ends  of  the  high- 
way at  the  crossing.  The  gates  opened  outwards  from  the  railway,  and  clo»ed 
v'iih  a  catch,  hut  were  easy  to  open,  and  would  open  when  a  train  paaaed,  and 
there  was  no  gatekeeper  at  the  crossing.  During  the  plaintiff's  absence  thf 
horse  escaped  from  the  railing,  owing  to  the  negligent  fastening,  strayed  to  the 
highway  and  along  that  to  the  crossing,  and,  the  gate  there  not  being  closed, 
through  the  gateway  to  the  railway,  where  it  was  killed  by  a  passing  engine  of 
the  defendants: — Held,  on  the  authority  of  Fawcett  v.  The  York  &:  North 
Midland  Railway  Co.  (16  Q.B.  610),  that  under  Stat.  5*6  Vict.  c.  55,  a.  9.  an 
obligation  was  imposed  on  the  defendants  to  keep  the  gates  closed  against  stray 
oattle  on  the  highway,  that  the  accident  had  been  caused  by  their  statutory 
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miaconduct,  and  that  the  plaintiff  wot  entitled  io  recover  from  them  ike  value 
of  the  hoTse. 

This  was  a  case  stated  on  appeal  from  the  (Dounty  Court  at  Chorley,  in 
Lancashire. 

The  action,  which  had  been  tried  before  the  County  Court  Judge,  without 
a  jury,  was  to  reoover  251.,  the  value  of  a  horse,  killed  on  the  defendants' 
railway  at  Euxton  on  the  9th  of  August,  1665. 

On  the  trial  it  was  stated  by  the  plaintiff  that  about  half -past  eight  o'clock 
on  the  evening  of  the  9th  of  August,  1865,  he  was  returning  home,  and  that  he 
called  at  a  public-house  between  one  and  two  hundred  yards  from  the 
defendants'  railway  at  Euxton,  that  he  fastened  his  horse  by  the  bridle  to  a 
railing  in  the  open  yard  of  the  public-house,  although  there  were  proper  stables 
attached  to  the  public-house.  He  remained  in  the  public-house  about  two 
hours,  and  when  he  went  to  look  for  the  horse  it  was  gone  from  the  place 
where  he  had  fastened  it;  he  went  home  without  finding  or  making  much 
search  for  it. 

It  was  proved  that  there  is  a  common  and  public  highway  used  for  horses, 
carts  and  carriages  leading  from  that  public-house  towards  and  across  the 
defendants'  railway  in  Euxton;  that  the  crossing  of  such  highway  by  the  rail- 
way is  a  level  crossing,  and  that  the  railway  company  had  set  up  gates  across 
both  sides  of  the  highway  at  such  crossing,  but  the  evidence  showed  that  they 
had  no  gate-keeper  at  that  crossing.  It  was  also  proved  that  the  gates  opened 
outwards  from  the  railway  and  that  they  were  closed  by  a  catch,  but  the 
plaintiff  stated  that  they  were  easy  to  open,  and  a  witness  said  it  did  not 
require  a  strong  pull  to  open  them,  and  that  they  would  open  when  a  train 
passed  and  would  remain  open;  and  that  he  had  opened  one  of  them  by  pushing 
against  it  with  a  hand  cart.  When  the  plaintiff  went  home  from  the  public- 
bouse  about  half-past  ten  o'clock  on  the  night  in  question  he  arrived  at  the 
gates  and  found  them  closed. 

The  dead  body  of  the  horse  was  discovered  on  the  railway  about  one 
hundred  and  forty  yards  from  the  gate,  and  a  witness  proved  that  he  observed 
that  the  horse  had  stood  near  the  gate  on  its  outer  side  at  the  crossing,  and 
that  the  next  day  he  traced  the  marks  of  the  horse  from  the  gate  along  the 
railway  to  the  plaoe  where  the  animal  was  kiUed.  The  plamtiff,  also  spoke  to 
the  footmarks  of  the  horse  having  been  traced  on  the  10th  August  along  the 
railway  from  the  gate  to  the  place  where  it  was  killed,  and  it  was  not  disputed 
that  the  horse  had  been  killed  on  the  railway  durhig  the  night  by  a  passing 
engine  of  the  defendants. 

The  plaintiff's  counsel  first  rested  his  case  on  the  Railway  Clauses 
Gcmsolidation  Act,  8  Viot.  c.  20,  but  afterwards,  finding  that  the  defendants' 
railway  was  completed  previously  to  the  coming  into  operation  of  that  Act,  on 
the  bro^  ground  that  the  defendants  were  liable  for  want  of  precaution  in 
carrying  oa  a  dangerous  trade. 

The  defendants  called  no  witnesses;  but  it  was  contended  on  their  behalf 
that  there  was  no  proof  of  the  horse's  death  having  been  caused  by  any 
negligence  on  their  part,  the  facts  proved  being  quite  consistent  with  the 
absence  of  such  negligence ;  that  even  if  the  gate  had  been  left  open  and  the 
liorse,  straying  on  the  road,  had  passed  through  it,  the  plaintiff  had  contributed 
to  his  own  loss  by  his  gross  negligence  in  not  properly  securing  the  horse  at  the 
public-house ;  that  there  was  no  evidence  of  the  manner  in  which  tiie  horse  got 
from  the  railing  at  the  public-house  to  the  railway,  and  it  was  quite  possible 
that  the  horse  might  have  been  taken  away  from  the  railing  by  some  person 
who  opened  the  gate,  and  that  the  horse  had  so  got  cm  the  railway  without  any 
negligence  or  default  on  the  part  of  the  defendants;  that  there  was  no  evidence 
of  the  bridle  or  the  railing  having  been  broken,  and  that  it  was  admitted  by  the 
plaintiff  that  when  he  saw  the  bridle  on  the  dead  horse  the  next  day  it  was 
differently  buckled  than  when  he  had  fastened  it  round  the  railing  at  the 
public-house. 
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The  County  Court  judge  found  in  point  of  fact  that  the  horse  had  been 
insecurely  and  negligently  listened  by  the  plaintiff  to  the  railing  at  the  public- 
house  ;  that  during  his  absence  in  the  public-houae  the  animal  had  escap^  from 
the  railing  owing  to  such  negligence  and  insecure  fastening ;  that  it  had  strayed 
from  that  place  to  the  highway  and  along  the  highway  to  the  crossing ;  that 
the  railway  gate  there  was  not  then  closed  but  open ;  that  the  horse  had  strayed 
through  the  gateway  on  and  along  the  railway,  and  had  been  killed  while  so 
straying  by  an  engine  of  the  defendants  passing  along  the  railway. 

By  the  Defendants'  Special  Act  (a  Public  Act),  which  was  passed 
22nd  May,  1834,  whereby  the  previous  Acts  relating  to  the  railway  were 
repealed,  section  52,  it  is  enacted  as  follows: — "Provided  that  in  all  cases 
where  the  railway  shall  cross  any  turnpike  road  or  public  carriage  way  on  a 
level,  the  said  Company  shall  erect  and  at  all  times  maintain  a  good  and 
sufQcient  gate  on  each  side  of  the  said  railway  where  the  said  turnpike  road 
or  public  carriage  way  shall  communicate  with  such  railway,  which  gates  shall 
be  constantly  kept  shut,  except  at  such  times  as  wagons,  carts  and  oUier 
carriages  passing  along  such  turnpike  road  or  public  carriage  way  shall  have 
to  cross  the  said  railway,  and  then  shall  be  open  for  the  purpose  only  of  letting 
such  wagons,  carts  and  other  carriages  pass  through ;  and  every  driver  or 
person  entrusted  with  the  care  of  any  wagons,  carts  or  other  carriages,  ot 
with  any  string  of  wagons,  carts  or  other  carriages,  shall  and  he  is  hereby 
directed  to  cause  the  said  gates  and  each  of  them  to  be  shut  as  soon  as  such 
wag<»is,  carts  or  other  carriages  shall  have  passed  through  the  same,  under 
'ttie  penalty  of  6«.  for  every  offence." 

The  County  Court  judge  held  in  point  of  law,  that  the  provisions  of  the 
Special  Act  above  set  out  had  been  modified  and  altered  by  the  subsequent 
general  Acts,  2  &  S  Vict.  c.  46,  and  5  &  6  Vict.  c.  55,  s.  9,  and  considered 
that  the  death  of  the  horse  had  been  caused  by  the  defendants'  non-perform- 
ance of  the  statutory  obligation  imposed  on  them  to  keep  the  gates  constantly 
closed  and  shut,  except  when  it  was  necessary  to  open  them,  and,  on  the 
authority  of  Fawcett  v.  The  York  and  North  Midland  RaUtoay  Company  (16 
Q.B.  610),  gave  a  verdict  for  the  plaintiff. 

No  counsel  appeared  for  the  defendants,  who  were  the  appellants, 

C.  H.  Hopwoodf  for  the  reBp<nident. — The  verdict  was  right.  In  Fawceit 
V.  The  York  and  North  Midland  Railway  Company  (16  Q.  B.  610),  the  railway 
crossed  a  highway  on  a  level ;  and  there  were  gates  aoroes  each  end  of  the  roaA 
where  it  crossed  the  line  of  railway.  The  plaintiff's  horses  strayed  from  his 
field  into  the  highway  through  the  gates  which  were  open  to  the  railway,  and 
were  in  consequence  there  killed  by  a  train;  and  it  was  held,  that  by  statute 
6  &  6  Vict.  c.  55,  s.  0,  an  obligation  was  imposed  on  the  company  to  keep 
the  gates  closed  as  well  against  stray  cattle  on  the  road  as  against  cattle 
trav^ing  thereon,  and  that  the  plaintiff  was  entitled  to  recover  the  value 
of  the  horses  from  the  Company.  The  present  is  not  distinguishable  from 
that  case.  [Willes,  J. — ^That  case  is  in  your  favour.  Dovation  v.  Payne 
(2  H.  Bl.  527)  shews  that  the  avowant  for  damage  feasant  is  bound  to  fence 
against  cattle  lawfully  passing  along  the  highway;  but  Fawceti  v.  The  York 
and  North  Midland  Railway  Company  (16  Q.B.  610)  shews  that  statute  5  A  6 
Vict.  c.  55,  s.  9,  has  a  wider  operation.]  In  The  Manchester,  Sheffield  and 
Lincolnshire  Railway  Company,  appellant,  v.  WalUs,  respondent  (14  C.B.  213), 
the  question  was  as  to  the  obligaticMi  of  the  railway  company,  under  8  A  9 
Vict.  c.  20,  8.  68,  to  fence  against  the  owners  and  occupiers  of  lands  adjoining; 
and  Jervia,  C.J.  (p.  223),  distinguishes  it  from  the  case  of  a  railway  crossing 
a  highway  upon  a  level,  and  throughout  the  auth<»ity  of  Faweett  v.  The  York 
and  North  Midland  Railway  Company  (16  Q.B.  610)  is  recognized.  On  Hhe 
other  side,  Ellis  v.  The  London  and  South  Western  Railway  Company  (2 
H.  &  N.  424)  may  be  relied  on.  There  it  was  held  a  question  for  the  jury 
whether  the  plaintiff  by  his  own  negligmoe  had  contributed  to  tiie  aooidifinL 
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But  in  that  case  the  railway  crosBed  an  occupation  way  on  a  level,  and  it  has 
no  analogy  to  the  present.]  ' 

WiLLEs,  J. — We  are  called  on  to  pronounce  an  opini<»i,  without  hearing 
the  appellants,  whether  the  County  Court  judge  was  right,  and  we  were 
desirous  of  seeing  whether  there  was  any  substantial  ground  for  the  appeal. 
The  County  Court  judge  was  judge  both  of  fact  and  law,  and  it  is  to  be  taken 
that  the  facts  are  according  to  his  finding.  The  accident  was  entirely  caused 
by  the  statutory  misconduct  of  the  defendants;  and  the  case  of  Fawcett  v. 
The  YotJc  and  North  Midland  Railway  Company  (16  Q.B.  610)  is  in  point. 
Therefore,  as  the  learned  judge  followed  the  authority  of  that  case,  his 
decision  must  be  affirmed  with  costs. 

Keating  and  Smith,  JJ.,  concurred.        ^PP^ol  dismtMed  ivith  costs. 


IK  THE  EXCHEQUER  OHAHBER. 

June  16,  1866. 
SCEIVENER  AND  ANOTHER  v.  PASK. 
H.  A  R.  884;  L.  R.  1  CP.  716. 

Adopted,  Pope  v.  Buenos  Ayres  New  Gas  Co.,  1892,  8  T.  L.  R.  758  (C.A.). 
See,  Antisell  v.  Doyle,  [1899]  2  I.  R.  275  (Q.B.  D.).  Referred  to.  In  re 
Ford  V.  Bemrose.  1902,  18  T.  L.  R.  443  (C.  A.). 

Principal  and  Agent — Employment  of  builder  by  aTchitect — lAabiUty  of 
architect's  employes  io  builder. 

Work  AND  Labour.  J).— The  defendant  employed  an  architect  to  prepare 
plans  for  a  villa,  and  to  procure  a  builder  to  erect  it;  and  the  plaintiffs  were 
the  builders  so  engaged.  An  arrangement  between  these  three  parlies  ivas 
then  entered  into,  and  the  plainti^,  before  signing  it,  received  from  the 
architect  a  bill  of  quantities.  These  having  proved  incorrect  while  the 
building  was  in  progress,  the  plaintiffs  sought  io  recover  from  the  defendant 
the  difference  in  the  coat  of  the  building  on  its  completion: — Held,  affirming 
the  judgment  of  the  Common  Pleas,  that  there  was  no  such  evidence  of 
agency  as  rendered  the  defendant  liable  for  the  mistake  of  the  architect. 

This  was  an  appeal  against  a  decision  of  the  Coiirt  of  Common  Pleas  in 
refusing  a  rule  to  enter  a  verdict  for  the  plaintiffs,  who  had  been  nonsuited. 

The  proceedings  in  the  Court  below  are  reported  18  C.B.,  N.S.  785. 

Denman  (Prentice  with  him),  for  the  plaintiffs. — The  architect  Paice, 
having  been  employed  by  the  defendant  to  give  him  plans  for  his  villa,  and 
also  to  procure  a  builder,  the  plaintiffs,  on  their  engagement  by  the  architect, 
were  entitled  to  look  to  the  defendant  as  the  principal,  and  to  Paice  as  his 
agent  merely.  Consequently  the  plaintiffs  are  entitled  to  make  their  claims 
against  the  defendant  for  the  work  actually  done.  [Blackburn,  J. — You  say 
that  in  consequence  of  the  "  quantities  "  being  wrongly  taken  you  have 
charged  155L  too  little?]  The  plaintiffs  would  rather  rely  on  the  money 
counts;  the  defendant  rests  his  case  on  the  contract,  but  that  he  cannot  do 
without  shewing  the  circumstances  under  which  the  contract  was  entered  into. 
In  determining  the  question  of  agency  the  material  point  is  not,  who  pays? 
but,  who  employs?  [Blackburn,  J. — To  establish  your  case  you  must  make 
out,  that  Paice  was  acting  as  the  defendant's  agent;  that  Paice  was  guilty  of 
fraud,  and  that  the  defendant  was  aware  of  it ;  but  there  is  no  evidence  of 
any  one  of  these  things.]  There  is  no  evidence  of  fraud,  but  there  is  evidence 
of  a  gross  blunder.  [Mellob,  J. — ^Tour  remedy  appears  to  be  against  the 
architect.  ] 

M.  Chambers  {Clare  with  him)  was  not  called  upon.    Per  Curiam^. 

Judgment  affirmed. 
<1)  PoUoek,  C.B.,  Chunell  uid  Figott,  6B.,  Blaekbnm  and  Hellor.  33. 
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IN  THB  PRIVY  COUNCIL. 


Snt  J.  L.  Kniort  Brucb,  L.J.,  Sir  0.  J.  Turner,  L.J..  Sir  E.  V.  Williahs, 
Sib  J.  W.  CoLviLB,  and  Sir  L.  Pkel,  Feb.  12.  1866. 

CASSANOVA  AND  ANOTHEB,  appellants,  BEG.  AND  ANOTHER 

Teapondents. 

12  Jur.  N.S.  127;  L.  R.  1  P.O.  115. 

Sierra  Leone — Vice-Admiralty  Courts — Leave  to  appeal  after  time  expired 
—Apology  for  delay— 26  Vict.  c.  24,  8.  23. 

Colony.  C. — Where  the  time  for  appealing  from  a  Vice -Admiralty  Court 
has  expired,  owing  to  the  delay  by  counsel  in  advising  on  the  success  or  faUure 
of  such  appeal,  such  delay  being  caused  by  counsel's  waiting  for  the  decision 
of  another  appeal  pending  before  the  Privy  Council,  which  decision  it  is  reason- 
ably possible  may  throw  some  light  on  the  appeal  to  be  advised  upon,  such 
apology  may,  in  the  absence  of  the  circumstances  to  destroy  its  effect,  induce 
the  Judicicl  Committee  to  allow  the  prosecution  of  the  appeal  under  the  26 
Vict.  c.  24,  8.  28. 

This  was  a  motion  for  leave  to  prosecute  an  appeal  from  the  Vice- 
Admiralty  Court  of  Sierra  Leone,  notwithstanding  the  petition  of  appeal  had 
not  been  lodged  within  the  time  prescribed. 

The  application  was  made  under  the  Vice -Admiralty  Court  Act,  1863  (26 
Vict.  c.  24,  8.  23,  which  limits  the  time  for  appealing  from  a  Vice-Admiralfy 
Court  to  six  months  from  the  date  of  the  decree,  "  unless  her  ISIajest^  in 
CoimcU  shall,  on  the  report  and  recommendation  of  the  Judicial  Committee 
of  the  Privy  Council,  be  pleased  to  allow  the  appeal  to  be  prosecuted,  notwith- 
standing the  petition  of  appeal  has  not  been  lodged  within  the  time 
prescribed." 

By  a  decree  of  the  Vice-Admiralty  Court  of  Sierra  Leone,  dated  the  26th 
September,  1864,  The  Ricardo  Schmidt  (belonging  to  foreign  owners),  having 
been  seized  as  an  alleged  slave  ship,  was  restored  to  the  claimant  (one  of  the 
appellants),  but  on  the  ground  of  there  being  probable  cause  for  the  capture, 
without  costs  or  damages. 

On  the  4th  October,  1864,  the  claimant  asserted  an  appeal  for  dfunages 
and  costs. 

On  the  18th  January,  1865,  the  owners  of  The  Ricardo  Schmidt  having 
been  communicated  with  at  Genoa,  a  case  was  laid  before  counsel  in  England 
to  advise  the  appellants  on  the  probable  success  of  an  appeal. 

The  counsel  employed  delayed  writing  an  opinion  with  a  view  to  obtaining 
some  light  from  the  judgment  in  a  similar  appeal  for  costs  and  damages, 
entitled  Dionisais  v.  Reg. — The  Ship  Laura,  then  pending  before  the  Judicial 
Committee  of  the  Privy  Council.  The  lasi-named  appeal  did  not  raise  ai^ 
point  of  law  which  would  affect  the  present  case,  but  might  afford  some 
indication  of  the  manner  or  temper  in  which  the  Judicial  Committee  would 
treat  an  appeal  for  costs  and  damages  under  similar  circumstances. 

The  appeal  in  the  case  of  The  Laura  was  heard  on  the  23rd  and  26th 
January,  and  the  15th  March,  but  judgment  was  reserved. 

Ultimately,  without  waiting  for  the  judgment,  couiwel  wrote  his  opinion, 
in  April,  1865,  in  favour  of  prosecuting  the  appeal. 

In  consequence  of  the  delay  above  mentioned,  the  petition  of  appeal  was 
not  filed  till  the  14th  September,  1865,  the  limitation  of  time  having  been 
overlooked. 

V.  Lushington  and  R.  A.  Bayford,  for  the  appellants,  in  support  of  the 
motion,  urged  (inter  alia)  that  counsel's  waiting  for  the  decision  in  the  case  of 
The  Laura  was  some  excuse  iar  the  delay. 


EJLA. 


TREVILLIAN  V.  KNIGHT. 


3703 


The  Queen's  Advocate,  contra. — The  discretion  of  the  committee  will  not 
be  arbitrarily  exercised.  No  point  of  law  essential  to  this  case  was  raised 
in  The  Laura.    Counsel  only  waited  to  see  the  temper  of  the  Court. 

V.  Lushingion,  in  reply. 

Sir  J.  L.  Knight  Bruce,  L.J.,  delivered  the  judgment  of  the  Judicial 
Committee. — There  is  only  one  ground  of  apology  for  the  delay  which  their 
Lordships  can  entertain,  and  that  is.  that  it  was  reasonably  possible  that  the 
decision  of  the  case  of  The  Laura  might  throw  light  on  the  appellant's  chances 
of  success  in  this  appeal,  and  that  that  was  a  sumoient  reason  for  waitii^. 

As  the  other  circumstances  in  the  case  do  not  take  away  that  ground  of 
apology,  their  Lwdships  will  recommend  to  her  Majesty  that  the  motion  be 
complied  with,  but  the  applicants  must  pay  the  costs  of  this  application. 


April  30,  1666. 

CHAKLOTTE  TREVILLIAN  AND  OTHERS,  appellants:  WILLIAM 
KNIGHT  AND  OTHERS,  respondents. 
L.  R.  1  H.L.  30. 
Parties — Next  of  kin — Practice — 10  &  11  Vict  c.  96. 

Appeal,  B. — Where,  upon  the  construction  of  a  will,  there  was  a  doubt 
whether  an  intestacy  might  not  be  declared,  and  where  the  fund  to  be  dis- 
tributed had  been  paid  into  Court  under  the  Trustee  Relief  Act  (10  ft  11  Vict, 
c.  96),  the  House  declined  to  proceed  with  the  appeal  in  the  absence  of  any 
one  to  reprefteni  the  next  of  kin,  and  ihe  appeal  was  ordered  to  stand  over  in 
order  to  enable  the  parties  contesting  the  construction  of  the  will  to  apply  to 
the  Court  below  on  the  subject.  The  case  was  then  to  be  heard  on  a  supple- 
menial  petition. 

This  was  an  appeal  against  an  order  of  the  Master  of  the  Bolls,  which 
had  been  confirmed  by  the  Lords  Justices. 

The  question  in  the  case  arose  on  the  will  of  Richard  Corrie,  dated  30th  of 
July,  1801,  by  which  (among  other  things),  after  appointing  three  persons 
his  executors  and  trustees,  he  gave  them  all  the  residue  of  his  personal  estate 
on  trust,  as  to  15,000?.  Three  per  Cents.,  to  pay  the  dividends  to  his  wife  for 
life,  and  upon  farther  trust,  after  paying  debts  and  funeral  expenses,  to  place 
out  all  the  residue  at  interest  in  the  public  funds,  and  pay  the  dividends  to 
his  sister,  Mary  Streatwells,  for  her  life;  and  as  to  the  whole  fund,  after  t&e 
death  of  his  wife  and  sister,  the  will  went  on  thus: — *' And  I  desire  the 
interest  of  all  to  be  paid  and  applied,  and  I  give  and  bequeath  equally  between 
my  nephew,  John  Corrie,  and  his  sister,  my  niece,  Mary  Portal  "  (free  from 
her  husband's  control),  "  for  life  and  after  her  decease  and  the  decease  of  my 
said  nephews,  respectively,  I  give  and  bequeath  the  principal  monies  equally 
among  their  issue,  if  there  be  any  child  or  children  to  take  the  share  of  their 
deceased  parent ;  and  in  case  both  my  nephew  and  niece  both  die  without 
issue,  or  leaving  issue,  they  shall  die  under  the  age  of  twenty-one  years  without 
issue,  then.  I  give  the  share  of  him,  her,  or  they  so  dying  to  the  other  of  them, 
of*  his  or  her  issue,  if  he  or  she  then  be  dead  leaving  issue  aforesaid.  But 

(1)  It  will  be  seen  that  this  devise  is  full  of  verbal  ioaccurKcies.  This  word  of,  it  was 
agreed  in  the  Court  below  by  both  sides,  ouftht  to  have  been  or;  and  as  to  the  word  both,  twice 
tepeated,  it  was  at  the  Rolls  "  conceded  that  this  word  both  meant  etther." 
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if  both  my  nephew  and  niece  aforesaid  shall  die  without  issue  aforesaid,  then 
and  in  that  case  my  will  and  desire  is,  that  a  moiety  or  half  parfc  of  the  interest 
and  principal,  including  a  moiety  or  half  part  left  la  trust  for  my  wife  after 
her  decease,  be  paid  by  my  executors  and  trustees.  And  I  give  and  bequ'^-aA 
the  same  to  my  aforesaid  cousin,  Bobert  Campbell,  and  his  heirs;  and  as  f« 
and  concerning  the  other  moiety  or  half  part  of  all  the  principal  and  interest, 
including  the  moief^  and  half  part  of  that  interest  for  my  wife  after  her 
decease,  I  give  and  bequeath  to  my  afcffesaid  cousin,  Mary  Lowrie,  and  her 
issue." 

The  testator  died  in  1807.  Mary  Portal,  the  niece,  died  in  1811,  having 
had  eight  children,  one  of  whom  died  in  the  testator's  lifetime,  and  four 
others  not  long  afterwards ,  all  five  being  infants  and  unmarried .  The 
.testator's  sister  died  in  1818,  and  his  widow  in  1824.  The  nephew,  John 
Corrie  (brother  of  Mary  Portal)  died  in  1862,  without  ever  having  had  any 
issue.  All  the  children  of  Mary  Portal  who  survived  Bichard  Corrie  married 
and  had  children.  After  investing  the  sum  of  15,00(H.  in  Consols,  the  clear 
residue  of  the  testator's  property  was  found  to  amount  to  6,2681.  6s.  6d. 
Three  per  Cents.,  and  one  moiety  of  these  two  sums  was,  on  the  death  of 
the  testator's  widow,  divided  between  the  three  daughters  of  Mary  Portal — 
namely,  Caroline  (Knight),  Frances  (Murray),  and  Charlotte  (Trevillian). 
In  July,  1863,  the  surviving  trustees  transferred,  under  The  Trustee  Belief 
Act  (10  &  11  Vict.  c.  96)  the  other  moiety  into  the  name  of  the  Accountant- 
General,  to  abide  the  orders  of  the  Court.  In  May,  1863,  Mr.  Knight,  as 
administrator  of  his  deceased  wife,  Caroline  (formerly  Caroline  Portal), 
presented  a  petition  to  t^e  Master  of  tiie  Bolls,  praying  that  his  interest  in 
the  game  might  be  declared;  and  in  May,  18^,  his  Honour  declared  that 
"  '  issue  *  in  the  first  part  of  the  will  meant  '  children,*  but  in  the  latter  part 
of  the  will  meant  '  issue  generally,'  and  that  on  the  death  of  the  nephew  all 
the  issue  of  the  niece  then  living  took  per  capita,"  and  made  an  order  to  that 
effect,  and  directed  the  usual  inquiries  (32  Beav.  426).  On  appeal  the  Lords 
Justices  differed,  and  so  the  order  stood  affirmed. 
This  was  an  appeal  against  that  order. 

The  Attorney-Oeneral  (Sir  R.  PalmeT),  Mr.  Bolt,  and  Mr.  Schomherg,  for 
the  appellants. 

After  the  case  had  been  partly  opened  on  the  question  of  consiructitHi  oi 

the  will— 

[Lord  Westbury  inquired  whether  the  next-of-kin  were  represented  here, 
and  observed  that  there  could  be  no  gift  to  the  issue  of  Mary  unless  the  w-ord 
hoih  in  the  will  could  be  shewn  to  mean  either.  It  might  be  argued  that  the 
whole  gift  was  void.l 

It  was  answered  that  it  had  been  agreed  between  the  parties  in  the  Court 
below  to  treat  the  word  both  as  signifying  either.  The  statement  of  the  Case 
of  the  three  persons  who  appeared  as  executors  of  George  Butt  was  read  in 
order  to  shew  that  the  possible  interests  of  the  next-of-kin  had  not  been 
overlooked.  George  Butt  was  the  surviving  trustee  and  executor  of  the 
testntor,  Richard  Corrie,  and  Henrj-  Butt  was  the  executor  of  George  Butt, 
and  was  also  one  of  the  executors  of  John  Corrie.  The  statement  made  in 
the  Case  of  these  three  persons,  who  were  some  of  the  respondents  in 
Mr.  Knight 's  petition  for  the  distribution  of  the  fund  in  Court .  Bhewed 
that  intestacy  had  been  a  subject  of  consideration  in  the  Court  below.  The 
statement  was  this:  "The  petition  stated  who,  according  to  the  different 
constructions  of  the  testator's  will,  would  be  the  parties  entitled  to  the  ftmd, 
and  also  stated  who  were  the  testator's  next-of-kin,  and  the  legal  personal 
representatives  of  such  next-of-kin  as  were  deceased,  in  order  that  the  parties 
who  would  be  entitled  in  case  of  intestacy,  by  reason  of  uncertainty  tx  remote- 
ness, might  be  represented,  and  such  parties  were  accordingly  reprcKented 
on  the  hearing  of  the  petition.'    Among  such  next-of-kin  was  the  said 

(S)  It  did  not  appear  that  this  statement  wae  verifled  by  affidavit. 
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John  Corrie."  Mr.  Henry  Butt,  John  Corrie's  executor,  was  one  of  the 
respondents  in  the  present  appeal.  There  was  matter  of  substance  here 
sufficient  to  dispoae  of  the  case ;  all  the  parties  substantially  interested  were 
before  the  House ;  and  the  House  had  not  been  in  tbe  habit  of  sending  back 
a  case  on  a  mere  point  of  form,  unless  clearly  satisfied  that  the  justice  of 
the  case  required  such  a  course.  The  will  was  too  clear  for  an  intestacy  to 
be  declared.  The  only  real  question  was,  in  what  shares  and  proportions  the 
property  was  to  be  distributed. 

Lord  Westbury. — This  is  a  trust  fund;  it  is  distributable  in  one  manner 
or  another,  according  to  a  particular  construction  of  the  will.  The  fund  has 
been  paid  into  Court,  and  that  makes  it  more  than  ever  desirable  that  the 
Court  should  be  particularly  scrupulous  in  determining  on  its  administration. 
The  appeal  should  stand  over,  with  Hberty  to  apply  to  the  Coiu^  to  be  allowed 
to  take  such  steps  as  may  be  deemed  necessary  to  bring  the  next-of-kin 
before  the  Court,  and  with  liberty  to  re-enrol  the  order  when  pronounced, 
and  to  bring  it  up  by  way  of  supplemental  petition  without  the  necessity  of 
any  new  appeal. 

The  LoBD  Chakcellor  (Lord  Cranworth). — am  inclined  to  think  that 

the  next-of-kin  here  have  no  interest  whatever,  either  on  account  of  intestacy 
or  remoteness,  but  still  it  is  not  so  clear  as  to  prevent  all  argument  on  that 
point.  I  cannot  say  that  the  Court  ought  not  to  have  required  the  next-of-kin 
to  be  brought  before  it.  The  Court  cannot  deal  with  a  fund  which  is  put  into 
its  bands  as  a  trustee  without  being  satisfied  as  to  the  real  title  of  the 
claimants  of  the  fund,  and  that  it  is  not  parting  with  the  fund  to  an  improper 
person,  to  the  disadvantage  of  some  one  who  is  not  present,  who  is  not 
represented  in  Court. 

Lord  Chelmsford. — I  entertain  the  same  opinion  as  to  any  possible 
claim  by  the  next-of-kin,  but  I  cannot  say  that  it  is  so  clear  that  we  ought  to 
decide  the  case  without  being  satisfied  that  all  interests  are  duly  represented. 

Mr,  Selwyn,  Q.C.,  Mr.  Speed,  and  Mr.  Leigh  Pemberton,  were  for  the 
respondents. 

It  was  ordered  that  the  appeal  do  stand  over,  vriih.  liberty  to  either  of  the 
parties  to  apply  to  the  Court  below  to  vacate  the  enrolment,  and  to  take  such 
steps  as  they  may  be  advised  to  bring  some  one  or  more  of  the  next-of-kin 
before  the  Court,  in  order  that  the  rights  of  the  next-of-kin  may  be  adjudi- 
cated upon;  that  the  order  be  re-eru*olled,  and  brought  up  again  to  this  House 
by  a  supplemental  petition,  without  the  necessity  of  any  new  appeal. 
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,    July  19,  26,  1866. 
B.  C.  HICKSON,  appeUani,  E.  LOMBARD  AND  J.  LOMBABD, 

Teapondenta. 

L.  B.  1  H.L.  324:  reversing  13  Ir.  Ch.  B.  98. 

Distinguished,  Parker  v.  M'Kenna,  [1875]  E.  B.  A. ;  44  L.  J.  Ch.  425; 
L.  B.  10  Ch.  96;  31  L.  T.  739;  23  W.  B.  271  (L.C.  A  L.JJ.).  Applied, 
Tabor  v.  Cunningham,  1876,  24  W.  B.  153  (V.C). 

Equity — J  ointure — Pleadings — Practice . 

Practice.  Z. — When  pleadings  in  equity  are  so  framed  as  to  rest  the 
claim  for  relief  solely  on  the  ground  of  fraud,  it  is  not  open  to  the  plaintiff,  if 
he  fails  in  etiablishing  the  fraud,  to  pick  out,  from  the  (Ulegationa  in  the  bill, 
facia  which  might,  if  not  put  forward  as  proofs  of  fraud,  have  woTranied  the 
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plaintiff  in  asking,  and  the  Court  in  granting,  relief.  It  is  the  duty  of  the 
Judge  to  determine  whether  the  two  are  so  interwoven  with  each  other,  that, 
on  the  faihiTe  of  the  proof  of  fraud,  it  is  impossible  to  treat  the  other  facts 
as  separate  aUegaiions  justifying  a  separate  mode  of  dealing  with  them. 

Jointure.  C. — H.  was  the  tenant  of  land,  under  Q.,  on  a  lease  renew- 
able for  ever.  L.  and  N.,  and  several  other  persons,  held  under  H.  on  the 
same  terms.  L.  charged  his  holding  with  a  jointure  in  favour  of  his  wife.  L. 
became  embarrassed,  and  owed  money  to  N.,  who  obtained  from  him 
possession  of  his  land,  though  on  what  terms  did  not  appear,  and  then  granted 
him  a  lease  for  a.  year  of  a  portion  of  it.  H.  was  in  arrear  tvith  his  landlord, 
and  all  H.'s  tenants  were  in  arrear  with  him.  N.  purchased  G.'s  interest  in 
all  the  lands,  and  then  gave  notice  to  the  tenants  to  pay  the  arrears,  and  to 
take  out  renewal  leases,  and  pay  the  fines  thereon.  These  demands  were  not 
complied  with.  N.  thereon  brought  ejectment  as  for  forfeiture,  recovered 
judgment,  and  took  possession  of  all  the  lands  under  a  writ  of  habere : — Held, 
that  these  circumstances  did  not  raise  an  equity  in  favour  of  the  widow  of  L. 
such  as  taould  entitle  her  to  have  her  jointure  declared  to  be  a  charge  on  the 
lands  which  N.  had  thus  acquired. 

This  was  an  appeal  against  a  decision  of  the  Master  of  the  Bolls  in  Ireland, 
which  had  been  affirmed  im  appeal  hy  the  Lords  Justices  there  (13  Ir.  Ch. 

Rep.  98). 

Eliza  Lombard,  the  respondent,  claimed  to  be  entitled  to  a  charge,  by  wav 
of  jointure,  on  certain  lands,  now  held  by  the  appellant,  as  the  devisee  of  one 
Bichard  Norris. 

The  lands  of  Nohoval,  in  the  county  of  Kerry,  belonged  in  fee  to  Trinity 
College,  DubHn,  but  had  been  leased  out  by  that  body  to  a  Dr.  Synge,  who 
granted  an  underlease  of  them  to  two  persona  named  Gun.  These  persons 
had  again  underlet  them,  at  improved  rents,  to  various  other  persons,  of  whom 
Harnett  was  one,  and  .^neas  Lombard  and  Bichard  Norris  held  as  onder- 
tenants  to  him.  Every  lease  and  sub-lease  contained  the  covenants  for 
perpetual  renewal  usual  in  such  leases,  and  known  as  toties  quoties  covenants. 
On  the  14th  of  August,  1846,  liombard,  being  about  to  marry,  executed  a 
deed  of  settlement,  by  which  he  assigned  the  land  then  in  his  occupation  under 
the  lease,  and  subject  to  an  annual  rent  of  1291.,  to  trustees,  to  the  use  of 
himself  for  life,  and  after  his  decease  in  trust  for  his  intended  wife  (the  present 
respondent),  "  in  case  she  should  survive  him,  to  pay  her  out  of  the  rente 
thereof  a  sum  of  251.  a  year  for  her  natural  life;"  and,  subject  thereto,  to  the 
use  of  his  own  executors,  administrators,  and  assigns. 

This  deed  was  duly  registered  on  the  8th  of  October,  1846. 

The  cause  petition  filed  by  Eliza  Lombard  alleged,  that  in  1848  Ijombard 
fell  into  embarrassed  circumstances ;  that  Norris  got  from  him  a  list  of  his 
debts,  and,  by  promising  to  pay  them  off,  obtained  from  Lombard  possession 
of  most  of  his  portion  of  the  lands  of  Nohoval,  held  under  the  sub-lease  from 
Harnett,  leaving  Lombard  only  possession  of  "a  house,  a  kitchen-garden, 
grass  for  two  cows,  some  sheep,  and  half  an  acre  of  land  for  potato  garden, 
and  that  at  that  time  no  rent  was  in  arrear  for  the  said  lands;"  that  by  means 
of  false  representation  Norris  fraudulently  induced  Lombard  to  give  up 
possession  of  the  lands,  and  then  used  them  entirely  for  his  own  benefit;  that 
after  this  Harnett  fell  into  arrear  with  his  rent,  and  became  bankrupt,  and 
Norris  allowed  his  own  rent  to  get  into  arrear,  and  then  went  to  other  sub- 
tenants of  Harnett  and  fraudulently  got  them  to  deposit  money  with  him 
under  pretence  of  clearing  off  the  arrears,  and  so  saving  the  forfeiture ;  that 
he  applied  the  moneys  so  obtained,  not  in  paying  off  the  arrears,  but  in 
purchasing  the  interest  of  the  Gun  family ;  and  that,  "  to  conceal  bis 
fraudulent  conduct  in  that  behalf,  the  said  purchase  was  ostensibly  made  in 
the  name  of  his  sister,  Ellen  Korns,  who  lived  with  him,  and  bad  no  means 
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of  her  own  whatever;  that  Norris  having  so  purchased  the  lands  and  arrears 
of  rent,  caused  ejectments  to  be  brought,  in  the  name  of  his  sister,  against 
himself  and  the  other  tenants  and  sub-tenants  of  the  lands,  and  so  obtained 
and  took  posseBskm  of  them ;  that  the  trusteea  under  the  petitioner's  settle- 
ment were  not  made  defendants  in  any  such  ejectment;  that  petitioner's 
husband  was,  in  order  to  avoid  being  houseleBS,  compelled  to  take  from  Norris 
a  lease,  as  a  yearly  tenant,  at  101.  a  year,  of  a  portion  of  the  dwelling-house, 
and  a  small  pcH^ion  of  the  land,  Norris  promising  Lombard  grass  in  summer 
and  hay  in  winter  for  two  cows,  sheep,  Ac,  also  a  sum  of  10s.  a  month;  that 
^uch  sum  was  paid  up  to  November,  1854,  the  date  of  .^neas  Lombard's 
death,  and  for  four  months  afterwards  to  the  petitioner,  but  had  since  then 
ceased,  and  the  house  was  allowed  to  fall  into  disrepair;  that  shortly  after 
the  death  of  petitioner's  husband  Norris  called  on  her,  and  offered  her  2001. 
to  release  her  rights  under  the  settlement,  but  she  refused  to  do  so;  that  he 
made  his  will,  and  gave  the  residue  of  his  property  to  Hickson,  who  was  now 
in  possession  of  the  same;  and  that  he  made  a  codicil,  by  which  he  bequeathed 
to  petitioner  "  the  sum  of  ISO!.,  provided  she  gives  up  quiet  and  peaceable 
possession  of  the  farm,  portion  of  the  lands  of  Nohoval  now  in  her  possession," 
which  portion  was  that  previously  taken  by  her  husband  at  10/.  a  year;  that 
Hickson  said  he  would  make  up  the  1501.  to  200i.,  which  she  consented  to 
accept  on  the  terms  mentioned  in  the  codicil,  but  he  caused  a  solicitor  to 
prepare  a  release,  which  would  have  made  her  surrender  not  only  the 
possession  of  the  lands,  but  also  all  right  to  her  jointure.  This  she  refused 
to  execute,  and  another  release  was  prepared,  and  then  Hickson  only  paid  her 
the  1501.  That  the  jointure  was  now  in  arrear  to  the  amount  of  1621.  lOs. 
That  one  of  the  trustees  was  dead,  and  the  other,  being  on  intimate  terms 
with  Hickson,  would  do  nothing  for  her.  The  cause  petition  prayed  that  it 
might  be  declared  that  the  jointure  was  well  charged  on  the  premises,  and 
for  a  receiver,  and  accounts,  and  for  farther  relief. 

Hickson  put  in  an  answer,  in  which  he  positively  denied  any  fraud  on 
the  part  of  Norris  or  of  himself;  and  alleged  that  Norris  had  spent  much 
money  on  his  own  portion  of  the  holding  under  Harnett,  and  was  very 
desirous  not  to  lose  it ;  that  Gun  had  taken  proceedings  against  one  of 
Harnett's  tenants  for  rent  due  from  Harnett;  that  Norris  entered  into  negotia- 
tions with  Gun  to  purchase  Gun's  interest;  that  he  did  purchase  it,  that  the 
conveyance  was  made  to  Ellen  Norris  only  as  a  matter  of  legal  precaution, 
and  under  legal  advice,  and  with  no  view  whatever  of  concealment;  that  as 
the  rents  were  universally  in  arrear,  notice  was  given  to  the  tenant-s  to  pay 
them,  and  also  to  pay  renewal  fines  and  take  renewals;  and  as  this  notice  was 
not  complied  with,  ejectment  was  brought  for  the  forfeiture,  and  possession 
delivered  to  Norris  under  a  writ  of  habere,  and  he  afterwards  granted  leases 
to  many  of  the  former  tenants,  but  without  any  reservation  of  rights  to  them 
as  under  the  former  leases. 

Evidence  was  taken,  and  the  cause  came  on  before  the  Master  of  the 
Rolls,  who  thought  that  the  charge  of  fraud  had  failed,  but  that  there  was  in 
equity  a  ground  of  relief  made  out  on  the  facts ;  and,  being  of  opinion  that 
Norris  took  the  estate  subject  to  the  charge  which  then  existed  on  it,  he  made  a 
decree  in  the  petitioner's  favour,  so  far  as  to  declare  the  jointure  a  good  charge  on 
the  estate;  but  as  the  petitioner  had  improperly  alleged  fraud,  of  which  therp 
was  no  proof,  he  made  the  decree  without  costs.  The  Lord  Chancellor  and  Lord 
Justice  of  Appeal  confirmed  the  decision  of  the  Master  of  the  Bolls,  on  the 
ground  that.  "  on  the  face  of  the  petition  there  is  enough,  unencumbered  with 
charges  of  fVaud,  to  sustain  the  petitioner's  case." 

This  was  the  decree  appealed  against. 

Sir  R.  Palmer,  Q.C.,  and  Mr.  Jeaael,  Q.C.  {Mr.  Hickson,  of  the  Irish 
Bar,  was  with  them),  for  the  appellant: — 

The  decree  of  the  Court  below  cannot  be  sustained.  The  cause  petition 
proceeded  on  the  ground  of  fraud,  which,  not  being  proved,  the  petition 
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ought  to  have  been  dismissed  with  costs :  Wilde  v.  Gibson  (1  H.L. 
C.  605).  It  had  been  supposed  that  that  case  decided  that  ii  a  bill  proceeded 
on  the  ground  of  fraud,  which  was  not  made  out,  the  plaintiff  was  in  no  case 
entitled  to  relief  chi  any  other  ground.  But  that  was  carrTing  the  doctrine 
farther  Uian  Lord  Cottenham  had  intended.  His  Lordship,  therefore,  in  the 
subsequent  case  of  Archbold  v.  The  ComfniaaioneTa  of  Charitable  Bequeatt 
in  Ireland  (2  H.L.  C.  440),  after  referring  to  Glaacott  v.  Lang  (2  Ph.  310). 
thus  stated  the  true  doctrine  of  the  Court  of  equity,  that  "  if  fraud  be  imputed, 
and  other  matters  alleged,  which  will  give  the  Court  jurisdiction  as  the 
foundation  of  a  decree,  the  proper  course  is  to  dismiss  bo  much  of  the  bill 
as  is  not  proved,  and  to  give  so  much  relief  as,  under  Hhe  cu^umstances,  the 
plaintiff  may  be  entitled  to."  Accepting  that  limitation  of  the  rule,  it  ie 
submitted  that  here  no  case  has  been  made  out  which,  on  any  other  ground 
but  that  of  fraud  (and  the  chaise  of  fraud  utterly  failed),  will  entdtie  the 
plaintiff  to  relief. 

On  this  point  the  Master  of  the  Bolls,  in  the  Court  below,  entirely 
mistook  the  decision  in  Montfort  v.  Cadogan  (17  Ves.  485),  which  really  has 
no  bearing  on  the  present  case.  There  was  not  here,  as  there,  any  trust 
which  the  purchaser  of  the  land  was  bound  to  carry  into  execution,  nor  were 
there  any  trustees  who  were  bound  to  take  care  that  tiie  renewals  were 
obtained.  By  the  entry  of  Norris  into  the  possession  of  Lombard's  estate  as 
a  creditor  of  Lombard,  he  did  not  become  liable  to  all  the  trusts  to  which 
Lombard  had  subjected  the  estate  in  his  own  hands,  Moore  v.  Oreg  (2  Ph. 
717),  where  Lord  Cottenham,  in  a  case  of  ^e  same  kind,  said :  "  The  questacm 
immediately  occurs,  why  should  equity  compel  a  pari^,  whose  only  connec- 
tion with  the  property  is  that  he  has  taken  a  piece  of  parchment  as  a  security 
for  a  debt,  to  put  himself  in  a  totally  different  situation  from  that  which  he 
had  intended — ^namely,  to  clothe  himself  with  a  legal  liability  to  the  covenants 
by  taking  an  assignment  of  the  lease:"  and  he  refused  the  aid  of  the  Court 
to  produce  such  a  result.  Jonea  v.  Kearney  (1  D.  &  "War.  134)  has  nothing 
to  do  with  this  case :  it  merely  shews  that  where  a  man  charges  an  annuity 
on  lands  which  he  holds  under  one  title,  and  tiiat  title  is  afterwards  defeated, 
but  he  acquires  the  same  lands  imder  another  title,  equity  fastens  on  the 
new  title  in  order  to  make  him  fulfil  his  contract.  Here  the  new  titie  is  not 
in,  or  under,  the  same  person  who  was  previously  bound,  but  in  one  whose 
interests  are  not  merely  different,  but  opposite.  It  is  not  true,  therefore,  that 
Norris,  in  whatever  way  he  acquired  Lombard's  interest,  but  merely  because 
he  did  acquire  it,  "  stood  in  Lombard's  shoes."  Kelief  of  the  kind  here 
prayed  will  not  be  granted  in  equity  on  mere  assumptions  of  liability,  from 
having  obtained  some  beneficial  interest :  Waliera  v.  The  Northern  Coal 
Mining  Company  (5  Be  G.  M.  &  G.  629).  There  must  be  something  done 
to  shew  that  the  party  really  became  chai^eable  with  the  duty  of  obtaining 
the  renewal,  or  paying  the  jointure,  but  that  he  neglected  that  dut^,  and  so 
occasioned  injury  to  the  petitioner.    There  is  nothing  of  that  kind  here. 

Mr.  Serjeant  Sullivan  (of  the  Irish  Bar),  and  Mr.  Horion  Smith,  for 
the  respondents. — It  is  not  contended  that  Norris,  by  getting  possession  of 
Lombard's  interest  as  a  creditor  only,  was  bound  to  renew  the  lease  wit-h 
Harnett,  but  that  obligation  did  arise  when  he  became  a  purchaser  of  that 
interest.  He  then  took  it  with  all  its  liabilities.  The  settlement  was  duly 
registered.  Registration  has,  in  Ireland,  the  effect  of  notice  to  all  the  world. 
Norris  was,  therefore,  by  law,  as  indeed  he  was  in  fact,  a  purchaser,  with 
notice.  That  regisl^ation  is  itself  sufficient  to  support  the  judgment  of  the 
Court  below.  The  settlement  of  1846  was  a  settlement  of  a  renewable  interest 
with  a  totiea  quotiea  covenant.  The  trustees  of  the  settlement  were  entitled 
to  take  any  money  in  their  hands  for  the  purpose  of  paying  the  head  rent, 
and  keeping  up  the  lease,  but  they  were  actually  bound  to  do  so  for  the 
purpose  of  preserving  the  wife's  jointure.  That  was  a  trust  which  flowed 
from  the  settlement  itself.    The  registration  of  the  deed  is  notice  to  everyone. 
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and  is  equally  so  whether  the  interest  purchased  is  legal  or  equitable :  Mill 
V,  Hill  (3  H.L.  C.  828).  That  case  distinctly  laid  it  down  that  an  equity 
in  a  grant  which  is  registered  will  prevail  against  the  right  even  of  a  bona 
fide  purchaser  to  whom  the  grantor  had  subsequently  sold  part  of  the  property 
eomprised  in  the  registered  deed;  and  it  also  decided  tiiat  if  a  man  has  a 
limited  interest,  and  has  settled  that  on  a  kust,  he  cannot,  by  getting  a  new 
and  extended  interest,  avoid  that  settlement.  The  man  who,  in  reality, 
obtained  his  interest,  even  though  obtaining  it  by  purchase,  could  not  do  so 
more  than  he.  The  purchaser  stands  as  a  trustee  for  the  parties  interested 
under  the  settlement. 

If  Norris  was  not  hotmd  to  renew  the  lease,  he  took  the  property  subject 
to  the  charge  upon  it  for  the  jointiuv,  so  that,  whether  he  renewed  or  not, 
his  liability  was  the  same.  That  liabilil^  had  been  declared  by  Lord  Manners, 
in  Eyre  v.  Dolphin  (2  Ball.  &  B.  290),  and  the  rule  was  adopted  by  Lord 
Bedesdale,  in  Griffin  v.  Qriffin  (1  Sch.  &  Lef.  352),  and  by  Lord  Chancellor 
Sugden,  in  Jones  v.  Kearney. 

Though  the  charges  of  fraud  were  not  distinctly  sustained,  yet,  as  the 
cause  petition  disclosed  a  clear  title  to  equitable  relief  on  another  ground, 
the  decree  was  justified  by  the  uniform  practice  of  the  Court.  The  supposed 
rule  in  Wilde  v.  Gibson  (1  H.L.  0.  605)  has  been  qualified  in  Arckbold  v. 
The  Commissioners  of  Charitable  Bequests  in  Ireland  (2  H.L.  C.  440),  and, 
so  qualified,  has  alwa;^  since  been  acted  on :  Beale  v.  Billing  (13  Ir.  Gh.  Bep. 
250);  Espey  v.  Lake  (10  Hare,  260);  and  Parr  v.  Jewell  (1  E.  &  J.  670). 
And  in  Best  v.  Brown  (10  W.  B.  569)  a  plaintiff  was  held  entitied  to  relief 
on  the  substance  of  his  bill,  but,  as  he  had  needless^  introduced  charges  of 
fraud  which  were  not  proved,  it  was  held  that  cm  them,  but  on  them  alone, 
he  was  liable  to  costs. 

Sir  R.  Palmer,  in  reply.— Begistration  merely  gives  a  registered  deed 
precedence  over  one  which  is  unregistered,  but  it  cannot  m^e  a  man  a 
trustee.  The  appellant  here  is  onty  the  equitable  assignee  of  the  life  estate.. 
The  real  estate  is  sldll  in  the  trustees,  and,  so  far  as  the  appellant  is  concerned, 
equity  has  nothing  to  fasten  on.    Mill  v.  Hill  is,  therefore,  inapplicable. 

July  26. — The  Lord  Chancellor  (Lord  Chelmsford). — My  Lords,  the 
only  difficulty  which  I  feel  upon  this  appeal  against  the  decretal  order  of  the 
Master  of  the  EoUs  in  L'eland,  and  against  the  order  of  the  Court  of  Appeal 
affirming  the  decretal  order,  arises  from  the  respect  which  is  due  to  the 
united  opmions  of  three  learned  Judges,  all  agreeing  in  a  view  of  the  case 
in  which  I  am  utterly  tmable  to  c(mcur.  The  case  is  altogether  of  a  very 
unsatisfactory  description,  and  is  not  calculated  to  exhibit  to  much  advantage 
the  mode  of  proceeding  in  Chancery  in  Ireland  by  cause  petition.  The 
statements  in  the  petition,  which  are  founded  chiefly  on  hearsay,  and  scarcely 
at  all  upon  the  personal  knowledge  of  the  petitioner,  are  supported  by  an 
affidavit,  in  whi(^  the  facts  which  rest  upon  hearsay  and  belief  are  not  at 
all  distinguished  from  those  which  might  have  been  within  the  knowledge  of 
the  petitioner.  And  upon  each  of  these  classes  of  facts  the  Master  of  the 
Bolls  observes:  "The  petitioner  has  thought  fit  to  state  matters  as  if  they 
lay  within  her  own  knowledge,  which  she  obviously  can  know  nothing  at  all 
about  except  &om  hearsay  and  belief."  And  again:  "If  it  was  not  for  the 
small  amoimt  of  the  matter  in  dispute,  and  the  expense,  I  should  require  her 
to  be  examined  vivd  voce,  which  I  am  satisfied  would  establish  that  she  is 
not  acquainted  with  the  matters  to  which  she  deposes  as  of  her  own  know- 
ledge." The  petition,  which,  under  these  circumstances,  can  hardly  be  said 
to  be  verified  by  affidavit,  contains  charges  of  fraud  against  the  appellant,  not 
one  of  which,  in  the  opinion  of  all  the  Judges,  was  proved.  This  being  the 
case,  they  had  to  decide  whether,  upon  the  facts  stated  in  her  petition,  the 
petitioner  was  entitled  to  relief  independently  of  the  allegations  of  fraud 
which  it  GCMQtained.  That  was  to  be  decided  upon  the  principle  explained 
by  Ixurd  Cottenham  in  the  case  of  Archbold  v.  The  Oommieaionere  of  Charitable 


Digitized  by  Google 


3710 


HICKSON  V.  LOMBABD. 


Bequeete  in  Ireland  (2  H.L.  G.  460),  that  where  a  bill  alleges  matters  of 
fraud,  and  all  the  subsequent  considerations  depend  on  these  matters  which 
are  not  proved,  the  Court  must  necessarily  dismiss  the  bill;  "  but  if  fraud 
be  imputed,  and  other  matters  alleged  which  will  give  the  Court  jurisdiction 
as  the  foundation  of  a  decree,  then  the  proper  course  is  to  dismiss  so  much 
of  the  bill  as  is  not  proved,  and  to  give  so  much  relief  as,  under  the  circum- 
stances, the  plaintiff  may  be  entitled  to."  The  Court  of  Appeal  thought  that 
the  petition  was  founded  upon  an  equity  independently  of  fraud.  The  Lord 
Chancellor  said:  "  I  think  that  the  Master  of  the  Kolls  was  right  in  coming 
to  the  conclusion  that  this  was  not  a  petition  founded  on  fraud,  but  on  a 
substantial  equity,  in  the  statement  of  which  the  word  '  fraud  '  was  used 
very  often."  And  the  Lord  Justice  of  Appeal  was  satisfied  "that  it  was 
competent  to  the  Court  to  disregard  the  charges  of  frauds  and  to  act  as  the 
Master  of  the  Bolls  has  done,  on  the  grounds  clearly  separate  and  distinct 
from  the  unwarrantable  charges  of  fraud."  It  appears,  however,  that  the 
Master  of  the  Bolls  advisedly  abstained  from  expressing  a  conclusive  opinion 
upon  this  point.  He  stated  that  there  was  considerable  difficulty  in  the  case 
from  the  charges  of  fraud  being  connected  with  every  part  of  it;  and  he 
added,  "  On  the  whole,  however,  I  think  it  is  better  for  me  to  consider 
whether,  independently  of  the  charges  of  fraud,  the  petitioner  would  be 
entitled,  on  the  facts  stated  and  proved,  to  any  relief,  and  leave  the  questi<Mi, 
as  to  whether  the  charges  of  fraud  are  so  interwoven  with  the  case  as  to 
deprive  the  petitioner  of  any  right  to  relief,  to  be  decided  upon  appeal.** 
With  great  respect  for  the  Master  of  the  Bolls,  I  think  that  the  parties  were 
entitled  to  his  judgment  upon  this  point,  and  that  he  ought  not  to  have 
sent  it  as  an  origuial  question  to  the  Court  of  Appeal.  The  deference  whi(^ 
is  deservedly  due  to  his  judicial  opinion  might  have  caused  his  opinion,  if  it 
had  been  expressed,  to  be  acquiesced  in,  and  have  saved  all  the  expense  which 
has  been  since  incurred. 

It  is  not  very  easy  to  extract  from  the  case  stated  in  the  petition  any 
separate  ground  of  equity  which  entitled  the  petitioner  to  relief  apart  from 
fraud.  But  the  Master  of  the  Bolls,  and  the  Court  of  Appeal,  having  selected 
certain  facts  as  establishing  an  equity  independently  of  fraud,  it  will  be 
necessary  shortly  to  consider  the  case  as  it  would  stand  on  those  grounds 
alone. 

There  is  no  necessity  to  go  back  to  the  dealings  with  the  lease  of  the 
lands  of  Nohoval,  granted  by  Trinity  College  in  1761,  farther  than  to  the 
two  Guns,  who  hold  a  sub-lease,  with  covenants  for  renewal,  and  who  granted 
another  sub-lease  of  the  whole  of  the  lands  to  William  Harnett.  Harnett 
granted  five  separate  sub-leases  to  different  persons.  The  only  two  necessary 
to  be  noticed  are  one  for  twenty  years  to  ^neas  Lombard,  the  husband  of  the 
respondent,  and  another  to  Bichard  Norris,  the  devis(»r  of  the  appellant. 
Lombard,  on  his  marriage  with  the  respondent,  on  the  14th  of  August,  1846, 
executed  a  settlement,  by  which  he  gave  to  trustees  his  farm  and  lands  of 
Nohoval  for  and  during  the  imexpired  residue  of  the  said  term  of  twenty  years, 
"  and  for  and  during  such  farther  and  other  term  of  years  that  may  be  granted 
thereof,"  "  pursuant  to  the  totiea  quoties  clause  or  covenants  for  the  renewal 
thereof,"  to  the  use  of  himself  for  life,  and  from  and  after  his  decease  to  the 
use  that  his  intended  wife  (the  respondent)  surviving  should  have  and  receive 
an  annuity  of  251.,  to  be  issuing  out  of,  and  charged  upon,  the  said  farm, 
lands,  and  premises. 

Lombard  and  his  wife  occupied  the  farm  till  1848  or  1849,  when  Lombard, 
being  in  embarrassed  circumstances,  his  cattle  were  seized  under  an  execution, 
and  it  is  alleged  that  Richard  Norris  offered  to  pay  off  the  debts,  and  to  have 
a  portion  of  Nohoval  given  up  to  him  till  he  was  repaid.  It  is  alleged  that 
upon  this  promise  Norris  obtained  from  Lombard  the  possession  of  his  farm, 
except  the  house,  kitchen -garden,  grass  of  two  cows,  some  sheep,  and  half 
an  acre  of  land  for  a  potato  garden.    Harnett,  who  held  under  the  Guns  as 
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before-mentioned,  had  fallen  considerably  into  arrear  for  his  rent,  and  was 
liable,  in  consequence,  to  be  evicted.  It  is  alleged  in  the  petition  that  Norris 
went  about  to  the  different  tenants,  and  procured  from  them  various  sums 
of  money  under  pretence  of  paying  the  rent  in  arrear  to  prevent  the  loss  of 
their  sub-leases  by  the  forfeitiure  of  Harnett's  lease;  and  that  he  never  applied 
the  money  so  obtained  to  that  purpose,  but  used  it  in  purchasing  the  interest 
in  the  lease  to  the  Guns,  under  whom  Harnett  held.  There  is  no  proof  of 
this  allegation ;  and  the  only  fact  in  evidence  is,  that  on  the  18th  of  December, 
1850,  a  conveyance  was  executed  by  the  Guns  to  Ellen  Norris,  as  trustee  for 
Richard  Norris,  of  all  their  interest  in  the  lands  of  Nohoval,  for  the  sum  of 
1,1071.  138.  lOd. 

Norris,  afterwards  having  served  a  notice  to  quit  on  Harnett,  brought  an 
ejectment  in  the  name  of  his  trustee,  Ellen  Norris,  against  huuself  and 
Lombard,  and  the  other  tenants  of  the  lands  of  Nohov^,  and  obtained  posses- 
sion imder  a  writ  of  habere  faciaa.  He  afterwards  made  a  lease  to  Lombard,  < 
at  the  yearly  rent  of  101.,  of  the  portion  of  the  luid  which  Lombard  was 
allowed  to  occupy  when  Norris  entered  into  possession,  upon  the  occaysion  of 
the  execution  on  the  farm.  Mrs.  Lombard  afterwards  gave  up  this  lease  upon 
receiving  a  sum  of  1501.  from  the  appellant,  which  was  bequeathed  to  her  by 
a  codicil  to  the  will  of  Richard  Norris,  on  condition  of  her  giving  up  quiet  and 
peaceable  possession. 

Upon  these  facts  the  Master  of  the  Bolls  first,  and  afterwards  the  Court 
of  Appeal,  held  that,  Lombard  having  been  permitted  by  the  trustees  of  his 
settlement  to  remain  in  possession,  he  was  bound  to  pay  the  rent  and  fines 
in  order  to  preserve  the  lease;  and  that,  when  Bichard  Norris  entered  into 
possession  as  a  creditor  of  Lombard  (to  use  the  words  of  the  Lord  Chancellor), 
"  he  stood  in  Lombard's  shoes,"  and,  having  full  notice  of  the  settlement, 
it  was  his  duty  to  pay  the  proportion  of  the  renewal  fines  payable  out  of  the 
part  of  which  he  was  in  possession.  In  the  argument  for  the  respondent  at 
your  Lordships'  bar  this  proposition  was  pushed  to  a  greater  extent.  It  was 
said  that  the  marriage  settlements  of  the  Lombards  being  registered,  the 
registration  was  notice  to  all  the  world,  and  bound  every  one  in  possession 
of  the  land  (no  matter  how  or  under  what  ciroumstances  that  possession  was 
acquired)  to  preserve  the  right  of  renewal. 

It  seems  to  me  to  be  impossible  to  push  the  liabihty  of  Norris  to  this 
extent.  I  quite  agree  that  if  he  had  possessed  himself  of  the  whole  interest 
of  Lombard,  whether  legal  or  equitable,  and,  d  fortiori,  if  he  bad  obtuned 
possession  of  it  by  fraud,  he  could  not  deal  with  the  property  in  any  way  so 
as  to  prejudice  the  right  of  renewal  which  attached  to  that  interest.  He 
could  not,  therefore,  supposing  such  a  state  of  things,  by  purchasing  Gun'a 
interest,  and  enforcing  the  forfeiture  of  Harnett's  lease,  put  an  end  to 
Lombard's  right  of  renewal.  There  is,  however,  no  evidence  of  the  nature 
of  Norris's  possession,  and,  certainly,  nothing  to  shew  that  it  was  acquired 
by  fraud.  All  that  appears  is,  that  he  was  permitted  to  occupy  a  portion  of 
the  farm  held  by  Lombard,  and  to  place  his  cattle  thereon,  which  certainly 
is  insufficient  to  impose  a  liability  upon  him  to  keep  up  the  renewal  of  the 
lease.  If,  as  the  Lord  Chancellor  supposes,  Norris  has  represented  the  whole 
interest  in  Lombard's  portion  of  Nohoval,  the  consequence  which  the  Courts 
below  drew,  that  he  was  bound  to  renew,  might  have  been  a  legitimate  one; 
but  in  ^e  absence  of  all  proof  of  such  a  possession  by  Norris,  it  cannot 
properly  be  adopted. 

I  am,  therefore,  of  the  opinion  that  the  decrees  of  the  Master  of  the 
Bolls,  and  of  the  Court  of  Appeal,  ought  to  be  reversed. 

Lord  Cranworth. — My  Lords,  in  this  case,  if  Lombard  had  himself 
purchased  the  reversion,  he  could  have  done  so  only  for  the  benefit  of  those 
interested  in  the  settlement.  The  same  doctrine  would  affect  any  one 
purchasing  his  interest  with  notiice  of  the  settlement.  The  cause  petition 
alleges,  in  substance,  that  Norris  became  equitctble  mortgagee  with  notice 
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of  the  settlement;  so  that,  when  he  purchased  the  reversion  from  the  family 
of  the  Guns,  he  must  be  taken  to  have  done  so  for  the  benefit  of  those 
interested  in  the  settlement. 

,  This  is  the  foundation  of  the  decree  below,  which  is  right  if  the  case  is 
properly  raised  by  the  pleadings,  and  if  the  allegatioD  as  to  Norris  having 
become  equitable  mortgagee  is  made  out  in  proof.  But  is  it  made  out?  The 
proof  on  this  point  rests,  first,  on  the  affidavit  of  the  petitioner  verifying  her 
petition.  This,  however,  is  sufficient  to  support  her  case;  for,  even  if  it 
could  be  taken  to  prove  that  Norris  had  possession  of  the  lands,  it  affords  no 
proof  that  he  had  been  let  into  possession  under  a  contract  that  be  should 
hold  them  as  a  security  for  the  advances  he  had  made.  The  existence  of 
any  such  contract  depends  on  certain  conversations  alleged  to  have  taken 
place  between  ^neas  Lombard  and  Norris;  but  the  respondent  Hidcson  does 
not  believe  tiiat  any  such  conversati<»is  took  place,  and  there  is  no  evidence 
sufficient  to  establish  their  existence.  It  is  true  that  the  petitioner  repeats 
in  her  affidavit  the  allegations  in  her  petition ;  but  she  does  not  say  that  she 
was  present  at  any  such  conversation,  or  explain  how  she  knows  that  any 
arrangement  was  made  giving  to  Norris  the  right  to  hold  as  mortgagee  in 
possession.  I  think,  therefore,  that  she  fails  in  proving  anything,  except  so 
far  as  we  can  give  credit  to  her  statement  that  from  the  year  1849  Norris 
had  possession  of  the  whole  of  the  lands,  except  the  house  and  gardens. 

I  think  there  is  proof  that  Norris  knew  of  the  existence  of  the  settlement, 
for  it  was  found  by  Hickson  in  his  possession,  which  may  be  presumed  to 
have  been  because  it  was  among  the  papers  of  Norris,  his  testator.  So  far, 
therefore,  as  notice  of  the  nature  of  the  title  of  ^neas  Lombard  is  material, 
I  think  it  must  be  considered  that  the  petitioner  had  made  out  her  case. 

But  notice  of  the  nature  and  extent  of  the  interest  of  iEneas  Lombard 
is  not  important,  unless  it  is  shewn  that  the  possession  of  Norris  is  to  be 
attributed  to  a  transfer,  or  an  agreement  for  a  transfer,  of  that  estate  and 
interest  to  him.  And  this  is  not  established  to  have  been  the  case.  The 
pcffisession  of  the  land  by  Norris  may  have  been  by  mere  permission  from 
Lombard.  The  ciioumBtanceB  make  it  not  improbable  that  he  had  some 
interest,  legal  or  equitable,  beyond  that  of  mere  permission  by  Lombard. 
This,  however,  is  not  by  any  means  a  necessary  consequence  of  his  possession, 
even  assuming  it  to  be  clear  that  he  was  possessed  of  the  settlement;  and, 
therefore,  as  the  burtlien  of  proof  was  on  the  petitioner,  and  as  I  think  she 
failed  to  establish  such  proof,  she  failed  to  make  out  a  title  to  relief. 

This  being  the  conclusion  at  which  I  have  arrived,  it  is  uzmecessaxy  to 
consider  whether  the  pleadings  do,  or  do  not,  properly  raise  the  question  on 
which  the  Court  below  proceeded.  It  was  argued  that  no  such  case  is  made  by 
the  bill,  and  that  the  relief  there  asked  is  grounded  solely  on  certain  frauds 
on  the  part  of  Norris,  alleged  but  not  proved.  Though  the  question  does 
not  in  this  case  call  for  any  decision,  I  yet  feel  bound  to  say  that  I  subscribe 
most  readily  to  the  doctrine  that,  where  pleadings  are  so  framed  as  to  rest  ^he 
claim  for  relief  solely  on  the  ground  of  fraud,  it  is  not  open  to  the  plaintiff, 
if  he  fails  in  establishing  the  fraud,  to  pick  out  from  the  allegations  of  the 
bill  facts  which  might,  if  not  put  forward  as  proofs  of  fraud,  have  yet 
warranted  the  plaintiff  in  asking  for  relief.  A  defendant,  in  answering  a 
case  founded  on  fraud,  is  not  bound  to  do  more  than  answer  the  case  in  the 
mode  in  which  it  is  put  forward.  If,  indeed,  relief  is  asked  alternatively, 
either  on  the  ground  of  fraud,  or,  failing  that  ground,  then  on  some  other 
equity,  a  plaintiff  may  fail  on  the  first  but  succeed  on  the  latter  alternative. 
But,  then,  the  attention  of  the  defendant  has  been  distinctly  directed  to  it. 
and  he  has  been  called  on  to  answer  the  case  according  to  both  alternatives. 
There  is  nothing  of  this  sort  in  the  pleading  of  this  case;  and  whether  Hke 
facte  alleged  are  so  alleged  as  to  preclude  the  petitioner  from  insisting  on  any 
ground  for  relief  except  fraud,  is  a  point  on  which,  for  the  reasons  I  have 
stated,  I  do  not  feel  called  on  to  give  any  opinion. 
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My  opinion  is,  that  the  decree,  as  well  of  the  Lords  Justices  as  of  the 
Master  of  the  Bolls,  ought  to  have  been  a  dismissal  of  the  cause  petition  with 
costs. 

Decretal  Orders  appealed  from  reversed,  with  a  dedaration  that  the 
Cause  Petition  ought  to  have  been  diamiaaed  with  costs  in  the 
Court  below. 


L0RD8  Justices,  Nov.  16,  1865. 

TIPPING  V.  ST.  HELEN'S  SMELTING  COMPANY. 

L.  E.  1  Ch.  66. 

Referred  to,  Savile  v.  KUner,  1872,  26  L.  T.  277. 

Nuisance.  C. — H.  sold  land  to  persons  who  were  described  in  the  convey- 
ance as  copper-smelters  and  co-partners,  and  as  purchasing  for  the  purpose$ 
of  the  partnefship ;  and  who,  between  the  contract  and  conveyance,  nearly 
completed  smelting  works  on  the  lands.  H.  subsequently  sold  neighbouring 
land  to  the  plaintiff,  who  bought  with  full  notice  of  the  eadstence  of  the  copper- 
works.  The  plaintiff  recovered  judgment  at  law,  vnth  substantial  damages, 
for  injury  dorte  to  this  land  by  the  smoke  of  the  works,  and  then  filed  his  biU 
for  an  injunction.  Vice-Ghancellor  Wood  held  that  the  plaintiff's  having  come 
to  the  nuisance  did  not  disentitle  him  to  equitable  relief,  and  that  H.'s  having 
sold  the  site  of  the  works  with  full  knowledge  that  such  works  would  be 
erected  on  it  did  not  disentitle  him  or  those  claiming  under  him  to  complain 
of  any  nuisance  which  the  works  might  occasion,  and  his  Honour  granted  an 
interlocutory  injunction: — Held,  on  appeal,  that  the  injunction  had  been 
rightly  granted. 

This  was  a  motion  by  way  of  appeal  from  an  order  of  Vice-ChanceUor 
Wood,  granting  an  interlocutory  injunction  to  restrain  the  defendants  from 
injuring  the  plaintiff's  land  by  the  smoke  from  their  works. 

In  August,  1859,  part  of  the  estate  of  Sir  Henzy  de  Hoghton,  near 
St.  Helen's,  was  put  up  for  sale  in  lots.  A  Mr.  Critchley  bought  at  the  sale 
one  of  the  lots,  being  the  land  on  which  the  defendant's  works  were  afterwards 
erected.  He  bought  it  for  the  purpose  of  copper-works,  obtained  immediate 
possession,  and  immediately  commenced  erecting  copper-works,  which  were 
nearly  completed  before  the  14th  of  March,  1860,  on  which  day  the  purchase 
was  completed.  The  conveyance  was  made  to  Lord  Alfred  Paget,  Mr.  Critchley, 
and  another,  described  therein  as  co-partners  and  copper-smelters,  and  it  was 
recited  that  the  purchase  bad  been  made  on  behalf  of  the  partners  and  for 
the  purposes  of  the  partnership. 

In  July,  1860,  Sir  Henry  de  Hoghton  put  up  for  sale  other  parts  of  his 
property,  including  Bold  Hall  and  the  park  belonging  to  it.  The  plaintifl 
became  the  purchaser.  It  was  admitted  by  the  plaintiff,  that  when  he  entered 
into  the  contract  he  bad  seen  a  large  chimney  which  formed  part  of  the 
works  now  belonging  to  the  defendants  and  was  aware  that  it  belonged  to 
copper -works. 

It  was  in  evidence  that  there  were  already  many  chemical  works  in  the 
neighbourhood  of  St.  Helens,  emitting  a  large  quantity  of  deleterious  vapour, 
but  it  did  not  clearly  appear  that  the  plaintiff's  property  had  ever  sustained 
any  appreciable  injury  from  them. 

In  1861  a  company  was  projected  for  the  purpose  of  carrying  on  the 
copper-worka  above  mentioned.  The  plaintiff  had  already  perceived  that 
injury  was  done  to  his  trees  by  the  smoke,  and  imderstanding  that  the 
company  would  carry  on  the  works  on  a  larger  scale,  he  entered  into  communi- 
cation with  the  promoters.  The  company  was  incorporated  in  June,  1862, 
and  after  some  correspondence — no  arrangement  being  come  to — the  plaintiff 
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in  July,  1863,  commenced  an  action  against  the  company.  The  company 
pleaded  not  guilty,  and  on  the  27th  of  August,  1863,  a  verdict  was  found  foi 
the  plaintiff,  with  360?.  damages.  In  November,  1863,  an  application  for  a 
new  trial  was  refused  by  the  Court  of  Queen's  Bench.  In  November,  1864, 
this  decision  was  affirmed  by  the  Exchequer  Chamber,  and  on  the  5th  of 
July,  1865,  by  the  House  of  Lords. 

The  plaintiff  then  on  the  10th  of  July,  1865,  filed  his  bill  to  restrain  the 
defendants  from  using  their  works  so  as  to  injure  his  estate,  and  for  an  account 
of  damage  since  the  time  up  to  which  damages  had  been  obtained  at  law. 

An  injunction  was  moved  for  before  Vice-Chancellor  Wood.  His  Honour 
held  that  the  fact  of  the  plaintiff  having  come  to  the  nuisance,  did  not 
disentitle  him  to  the  aid  of  s  Court  of  equity.  As  regarded  the  site  of  the 
works  having  been  purchased  from  the  same  vendor  for  the  purpose  of 
erecting  cnpper-works,  and  before  the  purchase  by  the  plaintiff,  his  Honour 
considered  that  the  case  was  not  the  same  as  if  the  vendor  had  erected  copper- 
works  and  sold  them  to  the  defendants,  and  that  his  selling  the  land  with  the 
knowledge  that  the  ^purchasers  intended  to  erect  copper-works  upon  it,  did 
not  debar  him,  or  those  claiming  under  him,  from  complaining  of  any  nuisance 
that  might  arise  therefrom  to  the  other  parts  of  his  property.  With  respect 
to  an  allegation,  supported  to  some  extent  by  evidence,  that  the  existence  of 
the  copper-works  was  mentioned  during  the  negotiations  between  the  plaintiff 
and  Sir  Henry  de  Hoghton,  and  produced  an  abatement  in  the  price,  his 
Honour  considered  that  the  existence  of  a  nuisance,  though  liable  to  be 
suppressed  by  legal  proceedings,  was  a  fair  ground  for  an  abatement  of  price, 
and  that  it  could  not  be  inferred  from  the  fact  of  such  abatement  having  been 
made,  that  the  purchasers  had  agreed  to  give  up  the  right  to  complain  of  the 
nuisance.  His  Honour  accordingly  granted  an  injunction,  which  the  defen- 
«dants  now  moved  to  discharge. 

The  Attorney  General  {Sir  R.  Palmer),  Mr.  Qiffard,  Q.C.,  and  Mr. 
Jackson,  for  the  appellants. — ^The  persons  through  whom  the  defendants 
■claim,  acquired  the  site  of  their  works  from  Sir  H.  de  Hoghton,  for  the 
purpose  of  copper-works  before  the  plaintiff's  purchase.  If  this  is  not  a  good 
■defence  at  law,  as  being  in  substance  a  conveyance  of  the  land  with  a  grant 
of  the  right  to  use  it  for  copper-works,  we  contend  that,  at  all  events,  neither 
the  vendor  nor  any  person  subsequently  claiming  under  him  with  notice, 
could  complain  in  equity  of  the  carrying  on  of  the  works.  We  also  say  that 
the  plaintiff  having  voluntarily  come  to  a  nuisance,  has  no  right  to  call  upon 
a  Court  of  equity  to  resta'ain  it,  but  ought  to  be  left  to  his  legal  rights  and 
remedies.  To  this  must  be  added,  that  the  injury  done  by  the  defendants' 
works  is  only  a  triffing  addition  to  that  done  by  the  numerous  works  about 
St.  Helens.  On  the  principles  acted  on  in  Wood  v.  Sutcliffe  (2  Sim.  (n.b.) 
163),  and  Bankari  v.  Houghton  (27  Beav.  425,  428),  the  injunction  ought  to 
be  refused.  At  all  events,  the  Court  will  give  us  time,  it  being  clearly  proved 
that  every  effort  has  been  made  to  adopt  processes  which  wUl  remove  the 
nuisance,  and  tiiat  there  is  every  prospect  of  their  being  successful. 

Mr.  Rolt,  Q.C.,  and  Mr.  Eddie,  for  the  plaintiff,  were  not  called  upon. 

Sir  J.  L.  Knight  Bruce,  L.J. — A  judgment  at  law  has  been  obtained 
by  the  plaintiff  against  the  defendants,  for  a  nuisance  affecting  his  real  estate, 
and  substantial  damages  have  been  given.  It  is  almost  of  course,  that  in 
this  state  of  circumstances,  a  Coxurt  of  equity  should  grant  an  injunction  to 
prevent  the  continuance  of  the  nuisance,  and  I  have  heard  no  argument 
against  it  to  which,  consistently  with  the  established  rules,  practice,  and 
doctrine  of  this  Court,  any  weight  can  be  given.  The  cause  has  not  been 
heard,  and  the  defendants  will  have  an  opportunity  of  urging  at  the  hearing 
any  reasons  why  the  injunction  should  not  be  made  perpetual ;  but  as  matters 
now  stand,  I  think  that  the  course  taken  by  the  Vice -Chancellor  was  clearly 
right,  and  that  the  appeal  motion  ought  to  be  refused  with  costa. 

Sib  Or.  J.  Tdbhxb,  L.J. — ^I  agree. 
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Lord  Ceanworth,  L.C.,  April  16,  1866. 
In  re  ROWLAND  &  CEANKSHAW. 
L.  R.  1  Ch.  421. 

See,  In  re  PuUford.  [1878]  E.  R.  A.;  47  L.  J.  Bk.  54;  8  Ch.  D.  11;  88  L.  T. 
238  ;  26  W.  R.  597  (C.  A.). 

Bankruptcy — Joint  Estate — Paiinership — Practice — Ezceptiona. 

Bankruptcy.  H. — C.  entered  into  an  agreement  with  R,  that  R.  should 
buy  and  sell  goods  on  behalf  of  C,  and  that  the  buainess  should  be  carried 
on  as  B.  A  Co.,  B.  being  paid  by  a  salary  and  a  percentage  on  profits.  The 
busineaa  was  managed  by  R.,  but  C.  had  bought  goods  for  it.  Each  became 
bankrupt: — Held,  that  the  book  debts  and  stock  in  trade  of  R.  A  Co.  were 
joint  estate  of  the  two.  On  an  appeal  coming  on  for  further  consideration, 
after  the  Commissioner  has  made  a  certificate  in  pursuance  of  a  reference, 
the  finding  may  be  disputed  without  having  been  excepted  to. 

On  March  1,  1864,  an  agreement  was  made  between  William  Crantshaw 
and  William  Rowland,  calling  themselves  crinoline  manufacturers,  to  the 
following  effect :  that  Crankshaw  would  employ  Rowland  as  his  traveller  and 
superintendent  for  fifteen  months;  that  Rowland  should  purchase  goods  for 
Crankshaw  without  commission;  that  Rowland  should  receive  a  salary  of 
150L  a  year,  and  10  per  cent,  on  the  net  profits  remaining  after  the  150/.  had 
been  deducted  therefrom ;  that  the  business  should  be  carried  on  under  the 
firm  of  Rowland  &  Go. ;  and  that  on  the  Ist  of  July,  1865,  a  partnership  should 
be  formed  between  them  on  certain  terms  therein  mentioned.  Under  this 
agreement  a  business  was  carried  on  for  some  time.  On  March  27,  1865, 
Rowland  was  adjudged  bankrupt,  and  on  March  28,  Crankshaw  was  adjudged 
bankrupt,  on  a  separate  petition.  On  April  10,  an  order  was  made  vesting 
the  estate  of  Crankshaw  in  the  official  assignee  of  Rowland's  estate,  all 
separate  proceedings  under  Crankshaw 'a  bankruptcy  were  stayed,  and  his 
bankruptcy  was  annexed  to  Rowland's. 

The  order  under  appeal  was  made  in  the  Manchester  Court  of  Bankruptcy, 
and  dated  December  21.  1865,  and  thereby  it  was  found  (amongst  other 
things),  that  there  was  joint  estate  of  the  two  bankrupts,  consisting  of  property 
acquired  by  them  in  the  business  carried  on  by  them  as  Rowland  &  Co.,  and 
that  such  estate  was,  and  had  been,  kept  separate  and  distinct  from  the 
separate  dealings  and  transactions  of  Crankshaw,  and  from  his  separate 
estate,  and  it  was  ordered  that  Messrs.  Shaw  &  Co.,  who  claimed  about 
l.OOOL,  and  who  had  dealt  with  Crankshaw  separately,  should  be  admitted 
to  prove  against  his  separate  estate. 

Messrs.  Shaw  &  Co.  appealed  against  this  order,  and  the  grounds  taken 
by  them  at  the  bar,  on  the  appeal,  were,  that  there  was  in  fact  no  partnership, 
and  that  under  the  agreement  all  the  estate  belonged  to  Crankshaw,  and  was 
his  separate  estate. 

The  Lord  Chancellor  on  January  27,  1866,  when  the  appeal  was  first 
heard,  made  a  reference  to  the  Commissioner  as  to  the  estates.  The  bank- 
rupts were  thereupon  again  examined,  and  other  evidence  taken  before  the 
Commissioner,  who  certified  that  there  was  joint  estate  of  the  bankrupts  in 
their  partnership  or  alleged  partnership,  and  that  the  same  consisted  of 
stock  in  trade,  machinery,  fixtures,  and  book  debts,  which  were  of  the 
estimated  value  of  3,5161.,  and  that  there  was  separate  estate  of  Rowland  of 
the  value  of  291. ,  and  separate  estate  of  Crankshaw  of  the  value  of  1681. 

It  appeared,  from  the  examination  of  some  of  the  creditors,  that  Rowland 
managed  the  business  and  made  nearly  all  the  purchases,  but  that  some 
purchases  had  been  made  by  Crankshaw,  and  several  creditors  deposed  to 
their  having  given  credit  to  the  bankrupts  as  partners.  The  whole  of  the 
capital  was  furnished  by  Crankshaw. 
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The  appeal  now  came  on  again  for  argument  upon  the  return  of  the 
Commissioner. 

Mr.  De  Qex,  Q.C.,  and  Mr.  Swanaion,  for  the  appellants,  Messrs. 
Shaw  &  Co.,  objected  to  the  certificate  of  the  Commissioner^  and  argued  thai 
it  was  not  justified  by  the  facts. 

Mt.  W.  M.  Jamea,  Q.C.,  and  Mr.  E.  B.  TuTner^  for  the  assignees,  objected 
that  as  no  exceptions  had  been  taken,  the  finding  of  the  Comjnimioner  must 
be  conclusive. 

The  Lord  Ghanobux)r,  however,  held  that  formal  exceptions  to  a 

certificate  were  not  required  in  bankruptcy,  and  that  upon  the  petition  coming 
on  for  further  consideration  it  was  open  to  either  side  to  argue  that  the  return 
was  not  correct  in  law  or  in  fact, 

Mr.  De  Qex,  and  Mr.  Swanston,  then  prooeeded  to  contend  that  the  8,5101. 
ought  to  be  held  separate  estate  of  Crankshaw.  He  had  furnished  all  the 
capital,  all  the  property  belonged  to  him.  and  Bowland  was  only  his  servant 
at  a  salary  until  JiUy,  1865,  when  he  was  to  become  a  partner.  If  there  had 
been  no  bankruptcy  Bowland  could  have  claimed  no  part  of  the  property, 
and  his  assignees  could  take  nothing  except  through  him.  No  doubt  they  had 
held  themselves  out  as  partners,  and  both  would  be  liable  on  an  action  at  law, 
but  that  had  nothing  to  do  with  the  inference  which  the  Commissioner  had 
drawn,  that  it  was  joint  property.  The  evidence  if  anything,  was  an  attempt 
to  show  that  this  was  a  case  of  reputed  ownership,  but  even  if  that  had  been 
made  out,  in  the  present  state  of  the  law,  property  not  belonging  to  a  bankrupt 
and  merely  in  his  reputed  ownership  did  not  vest  in  the  assignee,  under  section 
126  of  the  Act  of  1849,  without  a  special  order:  Heslop  t.  Baker  (6  Ex.  740); 
Quartermaine  v.  Bittleston  (13  C.B.  138).  The  assignee  could  only  claim 
the  property  either  as  being  in  reputed  ownership  of  the  two,  which  it  was  not 
oo  account  of  the  previous  bankruptcy  of  Bowland,  or  else  as  joint  estate* 
which  it  clearly  was  not  imder  the  agreement. 

Mr,  W.  M.  James,  and  Mr.  E.  R.  Turner. — ^We  do  not  say  that  the  case 

is  within  the  125th  section,  but  t^at  the  two  bankrupts  held  out  and 
represented  themselves  to  the  world  as  partners,  and  acquired  this  property 
as  joint  property,  and  that  neither  they,  nor  their  separate  creditors  who  claim 
under  them,  can  be  heard  to  allege  the  contrary :  Bond  t.  PiUard  (3  M.  W. 
867);  Ex  paHe  Chuok  (8  Bmg.  469). 

Mt.  De  Qex,  in  reply. 

Lord  Cranwoeth,  L.C. — The  question  of  reputed  ownership  has  nothing 
to  do  with  this  case.  When  two  partners  are  bankrupt,  all  the  property  must 
go  in  payment  to  all  the  creditors.  In  the  administration  of  bankruptcy  it  has 
been  the  object  from  the  earliest  times  to  apportion  the  assets  as  feiirly  as 
possible  between  the  joint  and  the  separate  creditors.  There  is  often  much 
difficulty  in  doing  this  satisfactorily,  but  some  rules  have  been  clearly  laid 
down,  for  instance,  that  the  joint  property  pays  the  joint  oreditors,  and  the 
separate  property  pays  the  separate  creditors.  Now  what  is  said  here  is,  that 
this  estate,  though  said  to  be  joint,  is  in  fact  separate.  These  two  gentlemen 
traded  under  the  Name  of  Rowland  &  Co.,  and  tradesmen  supplied  tiiem  with 
large  quantities  of  goods  and  then  they  became  bankrupts,  and  it  is  now  said 
that  they  were  not  partners,  and  that  the  real  agreement  between  them  was, 
that  everything  belonged  to  Crankshaw.  That  is  no  reason,  and  as  Crankshaw 
suffered  Bowland  to  trade  in  the  name  of  the  firm,  any  persons  trading  with 
him  are  entitled  to  say  that  Bowland  &  Crankshaw  are  the  persons  with  whom 
they  dealt,  and  that  Uie  goods  are  joint  goods.  This  motion  must  be  refused, 
and  with  costs- 
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Lords  Justices,  June  2,  1866. 
Ex  parte  UPFILL.    In  re  UPFILL. 


L.  B.  1  Ch.  439. 


Bankruptcy — Annulling  Adjudication  on  Equitable  Grounds. 

Bankruptcy.  Y .—Diacuaaion  oj  the  cizcumstances  requisite  to  justify  the 
annulling  of  an  adjudication  on  equitable  grounds. 

This  was  an  appeal  by  the  bankrupt  from  a  decisioi  of  the  Gommisaioner 
of  the  Bankruptcy  Court  of  the  Birmingham  District,  refusing  to  amiul  the 

adjudication. 

The  bankrupt  had  carried  on  business  in  partnership  with  Henry  Haines 
and  William  Morton.  The  firm  was  heavily  indebted  to  tiie  Birmingham  & 
Midland  Banking  Company,  of  which  Mr.  Edmunds  was  the  manager,  and 
Upfill  owed  the  bant  487i.  on  his  private  account.  On  the  3rd  of  October, 
1865,  the  partners  signed  an  agreement  for  dissolving  the  partnership  on  the. 
Slst  of  December  then  next,  and  winding  up  the  business.  Shortly  after 
this  the  firm  took  stock,  and  it  appeared  that  the  liabilities  somewhat 
exceeded  the  assets,  but  Upfill  disputed  the  accuracy  of  the  stock  taking,  and 
denied  the  insolvency  of  the  firm.  In  December  a  meeting  was  appointed  at 
the  office  of  the  solicitors  of  the  firm,  at  which  Edmunds  attended  on  behalf 
of  the  bank,  but  Upfill  did  not  attend.  At  this  meeting  the  result  of  the 
stock  taking  was  mentioned,  and  it  was  suggested  that  Haines  who  was  the 
only  monied  man  among  the  partners,  should  give  Upfill  a  sum  of  money  to 
go  out  of  the  concern,  and  the  sum  of  2,000L  was  demanded  on  behalf  of 
Upfill,  to  which  Haines  did  not  accede.  Shortly  after  this  meeting  a  writ  of 
summons  was  issued  by  the  bank  against  Upfill  and  his  partners  for  2981.,  the 
amount  of  certain  dishonoured  bills  of  exchange,  of  which  the  bank  were 
the  holders.  The  writ  was  served  on  Upfill  by  solicitors  who  usually  acted 
for  Morton  and  Haines.  On  the  llth  of  January,  1866,  judgment  was  recovered 
against  the  partners,  and  a  ca.  sa.  was  issued  against  Upfill  but  no  process  was 
issued  against  either  of  his  partners.  In  the  same  month  of  January,  other 
meetings  took  place,  at  which  the  subject  of  Haines  giving  Upfill  a  sum  of 
money  to  retire  from  the  concern  was  discussed,  and  Haines  went  so  far  as 
to  offer  1,5001.,  out  of  which  UpfiU's  debt  to  the  bank  was  to  be  paid,  but  the 
offer  was  declined.  One  of  the  witnesses  examined  on  behalf  of  Upfill,  stated 
that  bankruptoy  proceedings  against  Upfill  were,  at  one  of  these  meetings, 
threatened  by  Edmunds,  if  Upfill  would  not  retire  from  the  partnership.  On 
the  Both  of  January  Edmunds  filed  a  petition  for  adjudication  against  Upfill, 
who  was  adjudged  bankrupt,  but  afterwards  obtained  an  order  annulling  the 
adjudication  on  the  ground  of  some  informalities.  A  fresh  petition  was  then 
filed  upon  which  Upfill  was  again  adjudged  bankrupt:  This  adjudication 
Upfill  applied  to  annul  on  grounds  affecting  its  legal  validity,  also  on  the 
ground  that  the  proceedings  in  bankruptoy  had  not  been  resorted  to  for  the 
legitimate  purposes  of  bankruptcy,  but  had  been  taken  in  collusion  with 
Haines  and  Morton  for  the  purpose  of  driving  Upfill  to  retire  from  the 
firm.  Edmunds,  in  his  evidence,  deposed  distinctly  that  he  had  not  taken  the 
proceedings  in  bankruptoy  with  any  view  to  the  interests  of  the  other  partners, 
but  solely  with  a  view  to  obtaining  administration  of  the  bankrupt's  estate 
tu  the  greatest  advantage  of  the  bank  and  the  other  creditors.  The  learned 
Commissioner,  after  hearing  the  application,  made  an  order  confirming  the 
adjudication. 

Mr.  Bacon,  Q.C.,  and  Mr.  Everiti,  for  the  bankrupt. — It  is  clear  upon 
the  evidence  that  the  object  of  these  proceedings  is  to  enable  Haines  and 
Morton  to  purchase  UpfiU's  interest  in  the  partnership  at  their  own  price. 
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The  proceedings  then  not  having  been  taken  for  the  legitimate  purposes  of 
bankruptcy  tlie  adjudication  ought  to  be  annulled;  Ex  parte  Brou-ne  (1  Rose, 
151);  Ex  parte  Harcourt  (2  Rose,  203);  Ex  parte  Bourne  (2  Glyn  &  J.  137); 
Ex  parte  Phippa.* 

Mr.  De  Gex,  Q.C.,  and  Mr.  Bardgwell,  for  the  respondents  were  not 
called  upon. 

Sir  J.  L.  Knight  Bruce,  L.J. — Two  questions  are  before  us — one  as  to 
the  legal  validity  or  invalidity  of  the  adjudication,  the  other  as  to  its  equitable 
invalidity  on  the  ground  of  alleged  impropriety  of  motive.  Apart  from  the 
alleged  impropriety  of  motive,  I  think  that  the  learned  Commissioner's 
conclusion  is  clearly  right.  The  question  remains  whether  sufficient  impro- 
priety of  motive  is  established  for  annulling  the  adjudication.  Now,  when  all 
the  legal  requisites  are  shewn  to  exist,  it  requires  a  strong  case  to  warrant  the 
annulling  the  adjudication  on  the  ground  of  a  collateral  motive.  In  the 
present  ease  there  appears  considerable  reason  to  think  that  there  was  a 
strong  bias  in  the  minds  of  Upfill's  partners  in  favour  of  making  him  bankrupt 
and  cUsposing  of  his  contention  against  them  by  settling  it  in  this  way.  But 
it  seems  to  me  that  these  facts  do  not  constitute  a  sufficiently  strong  case  for 
doing  away  with  the  legal  effect  of  the  adjudication.  The  partners  were  well 
disposed  towards  bankruptcy ;  but  that  is  not  enough ;  the  legal  requisites 
existing,  the  adjudication  must  remain. 

Sir  G.  J.  Turner,  L.J.,  after  shortly  disposing  of  the  objections  to  the 
legal  validity  of  the  adjudication,  continued: — As  regards  the  allegation  that 
proceedings  in  bankruptcy  were  taken  with  an  improper  motive,  and  with  the 
view  of  promoting  the  objects  of  the  other  partners,  by  driving  Upfill  to 
accept  their  terms,  it  must  be  observed  that  Edmunds  stood  in  a  peculiar 
position,  for  he  had  no  prospect  of  obtaining  payment  of  Upfill's  separate 
debt,  except  by  means  of  the  proposed  arrangement  between  Upfill  and  his 
partners.  Under  these  circumstances  I  do  not  consider  that  we  should  be 
justified  in  imputing  to  Edmunds  any  motive  different  from  the  motive  which 
he  swears  he  had.  I  think,  therefore,  that  the  appellant's  case  fails  in  both 
points. 


See  In  re  FerrioT,  [1868]  E.  R.  A.;  37  L.  J.  Ch.  571  (n);  L.  E.  3  Ch.  175; 
18  L.  T.  65;  16  W.  R.  298  (L.  J.);  Carrow  v.  Ferrior,  [1868]  E.  R.  A.; 
37  L.  J.  Ch.  569;  18  L.  T.  806;  16  W.  R.  922  (L.  JJ.). 

Deceased  Lunatic — Jurisdiction — Possession  of  Real  Estate — Committee — 
Solicitor — Account. 

Lunatic. — A  lunatic  was  found  by  Court  to  be  aeiaed  in  fee  of  eeriain- 
real  estate,  and  certain  persona  were  found  to  be  hia  heirs.    On  his  death 

intestate  : — Held,  thai  the  commiitee  of  the  peraon  who  had  been  put  by  the 
Court  into  possession  of  certain  part  of  the  real  estate,  must  deliver  poaseasion 
thereof  to  the  heirs  so  found,  but  without  prejudice  to  any  question  of  titlCf 
and  could  not  retain  possession  as  an  adverae  claimant: — Held,  that  the 
Court  could  not  order  the  committees  of  the  person  and  estate  to  deliver 
possession  of  other  part  of  the  estate,  which  the  committee  of  ike  peraon  had 

(1)  3  M.  D.  ft  D.  606.  The  following  cases  were  referred  to  by  the  learned  Commissioner 
in  hia  judgment  :  Ex  parte  Christie  (2  D.  k  Ch.  488) ;  Ex  parte  Johnstone  (4  De  G.  ft  Sm. 
a04);  Ex  paHe  Gallimore  (2  fiose,  ^l;  Ex  parte  Wilbeam  (Buck,  459);  Ex  parte  Purkt* 
(8  Deae.  81). 


Lords  Justices,  July  27,  28,  1866. 
In  re  BUTLER. 


L.  R.  1  Ch.  607. 


IN  RE  BUTLER. 
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taken  possession  of  claiming  adversely  to  the  heirs,  and  that  ike  committees 

were  not  accountable  in  Ivnacy  for  rents  accrued  since  the  death  of  the 
lunatic: — Held,  also,  that  the  Court  could  not,  under  its  general  jurisdiction, 
order  a  solicitor  to  account  for  rents  so  accrued  and  received  by  him  as 
solicitor  for  the  committee  of  the  estate. 

This  was  a  petition  by  the  co-heiresses  of  a  deceased  lunatic,  and  contained 
statements  to  the  following  effect: — Bichard  Fowler  Butler,  the  father  of 
the  lunatic,  had  a  base  £ee^  in  a  certain  estate  called  the  Pendeford  estate,  and 
was  tenant  for  life  of  an  estate  called  the  Barton  Hall  estate,  with  remainder 
to  his  eldest  son,  Bichard  Wynne  Fowler  Butler,  the  lunatic,  in  tail,  with 
remainder  to  his  son  by  another  wife,  Bobert  Henry  Fowler  Butler,  in  tail, 
with  remainders  over.  In  1849,  shortly  after  B.  W.  F.  Butler  attained  the 
age  of  twenty-one  years,  a  disentailing  deed  was  executed  by  him  and  his 
father,  whereby  the  Barton  Hall  estate  was  settled  on  the  father  for  life, 
with  remainder  to  the  eldest  son,  the  limatic,  in  fee,  subject  to  charges. 

In  July,  1864,  after  the  death  of  his  father,  Bichard  Wynne  Fowler 
Butler  was  found  a  lunatic,  and  in  1865,  Henry  AIsopp  was  appointed  com- 
mittee of  the  estate,  and  Bobert  Henry  Fowler  Butler  and  his  wife  were 
appointed  committees  of  the  person.  By  a  report,  dated  80th  November,  1865, 
the  Master  in  Lunacy  found  that  the  petitioners,  Sarah  Fowler  Butler,  Mary 
Fowler  Butler,  daughters  of  B.  F.  Butler,  and  EUzabeth  Tassie,  his  grand- 
daughter {all  by  his  first  wife)  were  co-heiresses  of  the  Ixmatic,  and  that  the 
lunatic  was  entitled  to  an  estate  in  fee  simple  in  the  Pendeford  estate,  and  to 
an  estate  in  fee  simple  in  the  Barton  Hall  estate,  subject  to  certain  charges, 
and  the  Master  submitted  that  it  should  be  ordered  that  B.  H.  F.  Butter  and 
his  wife  should,  as  committees  of  the  person  of  the  lunatic,  retain  for  his  use 
the  house  and  gardens  called  Barton  Hall,  and  nine  acres  of  land,  part  of 
the  Barton  Hall  estate.  This  report  was  confirmed,  and  an  order  made 
accordingly. 

On  the  11th  December,  1865,  the  lunatic  died  intestate. 

Sarah  Fowler  Butler  took  out  letters  of  administration  of  his  estate,  and 
Sarah  Fowler  Butler,  and  Mary  Fowler  Butler  and  Elizabeth  Tassie,  the 
other  co-heiresses,  now  presented  a  petition  entitled  in  Lunacy  and  in 
Chancery,  stating  as  above  stated,  and  that  B.  H.  F.  Butler  disputed  the 
validity  of  the  disentailing  deed,  and  claimed  both  the  estate  as  tenant  in  tail  in 
remainder;  and  that  John  Bichardson  was  employed  by  Henry  AIsopp,  the 
committee,  as  his  solicitor,  and  bad  received  the  March  rents  of  the  estates 
and  paid  them  to  B.  H.  F.  Butler;  and  the  petition  prayed,  among  other 
things,  that  Henry  AIsopp  and  B.  H.  F.  Butler  might  be  ordered  to  deliver 
to  the  petitioners  the  possession  of  the  Pendeford  estate  and  Barton  Hall 
estate;  that  Henry  AIsopp  might  account  for  the  rents  payable  in  March  last, 
and  include  them  in  his  final  account,  and  that  the  Master  might  apportion 
them;  and  that  H.  AIsopp,  B.  H.  F.  Butler,  and  J.  Bichardson,  might  be 
ordered  to  pay  to  the  petitioners  the  apportioned  part  of  the  rent. 

The  petition  now  came  on  for  hearing. 

Mr.  G.  M.  Giffard,  Q-C,  and  Mr.  Bird,  for  the  petitioners,  contended  that 
Mr.  AIsopp  and  Mr.  B.  H.  F.  Butler  came  into  possession  of  these  estates 
as  committees,  and  were  bound  now  to  take  the  directions  of  the  Coiirt  before 
delivering  up  or  retaining  possession  of  them:  Ex  parte  Clarke  (Jac.  589); 
In  re  Fitzgerald  (2  Sch.  &  Lef.  432).  As  to  Mr.  Bichardson,  he  was  a 
solicitor,  and  bound  to  account  under  the  general  jurisdiction  of  the  Court. 

Mr.  Osborne,  Q.C.,  and  Mr,  Swanston,  for  Mr.  AIsopp. 

Mr.  Daniel,  Q.C.,  and  Mr.  Rawlineon,  for  B.  H.  F.  Butler,  said  that  a 
bill  had  been  filed  by  him  under  which  the  dilute  as  to  the  title  would  be 
brought  before  the  Coiut. 

(1)  Thii  wu  the  statement  on  the  petition,  but  the  Pendeford  estate  was  considered  daring 
the  argnment,  and  his  Lordship's  jadgment.  as  in  the  same  position  as  the  Barton  Hall  estate. 
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Mr.  Baggallay,  Q.C.»  and  Mr.  Kay,  for  Mr.  Kiohardson. 

Mr.  Bird,  in  reply. 

Sir  J.  L.  Knight  Bruce,  said  i^at  in  his  opinion  no  case  had  been 

established  for  the  interference  oi  the  Court,  and  that  the  petition  ought  to 
stand  over.  He,  however,  deferred  to  the  opmion  of  the  Lord  Justice  Turner, 
being  convinced  that  no  injury  could  be  done  in  the  matter  of  title  by 
interfering  to  the  extent  proposed. 

Sir  G.  J.  Turner,  L.J..  after  stating  what  appeared  to  be  the  facts  of 
the  case,  continued : —Then,  as  to  the  whole  of  these  estates,  except  Barton 
Hall,  and  the  land  occupied  with  it,  Mr.  B.  H.  F.  Butler  was  under  no 
obligation  whatever  that  I  can  see  in  respect  of  any  duty  contracted  by  him 
towards  the  lunatic's  estate.  He  was  tenant  in  tail  in  remainder  if  the 
disentailing  deeds  were  not  duly  executed,  and  I  can  see  nothing  which  would 
preclude  him  from  his  right,  immediately  upon  the  death  of  the  lunatic,  to 
assert  his  title  as  tenant  in  tail  in  remainder  to  these  estates.  In  fact,  he  did 
assert  his  title  immediately  upon  the  death  of  the  lunatic,  and  he  claimed  to 
be  entitled  to  the  whole  of  the  Pendeford  estate  and  the  Barton  Hall  estate, 
and  I  can  find  nothing  whatever  to  restrict  him  from  so  doing.  If  be  got 
into  possession  of  these  estates  it  was  by  virtue  of  his  title,  ami  not  of  any 
confidence  reposed  in  him  by  tiie  Court.  And  if  these  petitioners  assert  their 
title,  what  was  there  to  prevent  them  from  giving  notice  to  the  tenants  not 
to  pay  their  rents  to  Mr.  B.  H.  F.  Butler  or  his  agent,  because  a  disentailing 
deed  had  been  executed  under  which  the  limtaic  became  owner  in  fee,  and  they 
were  therefore  entitled  as  his  co-heiresses  at  law,  and  they  might  have  followed 
this  up  by  filing  a  bill  in  equity  for  a  receiver.  Instead  of  doing  this,  they 
present  his  petition,  and  ask  that  possession  of  these  estates  may  be  delivered 
to  them.  I  cannot  see  any  possible  ground  on  which  this  Court,  sitting  in 
Lunacy,  can  give  such  a  direction. 

But  as  to  Barton  Hall  and  the  nine  acres,  the  case  stands  somewhat 
differently.  Mr.  B.  H.  F.  Butler  and  his  wife  were  appointed  committees  of 
the  person  of  the  lunatic,  and  were  directed  by  the  Court  to  retain  possession 
of  Barton  Hall  and  the  nine  acres,  for  the  convenience,  comfort,  and  benefit 
of  the  Iimatic.  Mr.  B.  H.  F.  Butler,  therefore,  came  into  possession  of  thi^ 
property  not  by  virtue  of  any  title  in  him  as  tenant  in  remainder,  but  by 
virtue  of  the  order  of  this  Court.  Looking,  then,  to  the  cases  of  Ex  parte 
Clarke  (Jac.  589),  and  In  re  Fitzgerald  (2  Sch.  &  Lef.  432),  I  think  that  upon 
the  death  of  the  lunatic,  Mr.  B.  H.  F.  Butler  was  bound  not  to  set  up  his  own 
title  as  against  the  heirs-at-law  of  the  lunatic,  who  was  found  by  the  Master's 
report  to  have  been  seised  in  fee  of  those  estates.  These  two  cases  seem  to 
establish  that  he  was  not  entitled — having  received  possession  from  the  Court 
as  committee — to  retain  that  possesion  in  his  character  of  tenant  in  tail  in 
remainder.  As  to  Barton  Hall,  therefore,  we  shall  only  be  following  the 
authority  of  Lord  Eldon  in  Ex  -parte  Clarke,  which  seems  to  have  gone  a  little 
further  than  In  re  Fitzgerald,  in  saying  that  possession  must  be  delivered  up 
to  the  petitioners,  but,  of  course,  without  any  prejudice  to  any  possible 
question  of  title. 

Another  part  of  the  prayer  is,  tiiat  Mr.  Alsopp,  the  committee  of  Uie 
estate,  may  be  charged  with  the  sums  which  have  been  received  by 
Mr.  Richardson — the  rents  which  accrued  due  in  March  last. 

Now,  in  the  first  place,  so  fur  as  Mr.  Blchardson  is  concerned,  this 
Court  has  nothing  to  do  with  it.  This  Court  looks  to  the  committee,  and  if 
he  employs  a  person  under  him,  the  committee  may  be  answerable  to  the 
Court,  but  the  Court  will  never  recognise  the  person  who  acts  under  the 
committee.  The  application  so  far  as  Mr.  Bichatdson  is  concerned,  seems  to 
me  altogether  erroneous. 

Then  it  is  said  thut  Mr.  Richardson  received  these  rente  as  agent  of 
Mr.  Alsopp,  who  must  be  answerable,  and  should  have  kept  these  rents  in 
his  own  hands,  as  to  which,  and  also  as  to  the  possession,        words  of  Lord 
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BedeBdale  in  the  case  of  In  re  FitzgeTold  are  cited,  and  it  is  said  that  ihe 
committee  ought  to  have  come  to  the  Court  to  ask  for  directions  as  to  the 
delivery  up  of  possession  of  the  estates.  I  never  heard  of  such  an  application. 
If  any  party  thinks  right  to  come  to  the  Court  and  ask  for  delivery  of  the 
possession,  which  is  the  ordinary  course  taken,  then  the  Court  entertains  the 
application,  but  I  never  heard  that  it  was  the  duty  of  the  committee  to  come 
to  the  Court  in  the  first  instance.  On  the  contrary,  in  all  the  cases  which 
come  before  us,  where  a  lunatic  dies  seised  of  real  estate,  and  the  administrator 
comes  for  payment  of  the  funds  out  of  Court,  we  leave  the  question  as  to 
the  real  estote  untouched,  in  order  that  any  person  may  assert  any  title  he  may 
think  himself  to  have  in  respect  of  the  estates,  and  the  passage  cited  from 
In  re  Fitzgerald  as  to  the  abandonment  of  possession  as  committee  exactly 
applies  to  Barton  Hall,  but  has  no  application  to  any  other  part  of  the  case. 

[His  Lordship  also  decided  against  the  petitioners  as  to  the  other  matters 
comprised  in  the  petition,  which  do  not  call  for  any  report;  and  an  order  was 
made  that  possession  of  Barton  Hall  and  the  nine  acres  ^ould  be  delivered 
to  the  petitioners  without  prejudice  to, any  question  of  title;  except  as  to 
that,  the  petition  was  dismissed  with  costs.] 


ADHIBALTY. 

Nov.  21,  1865. 
"THE  MABY  ANN." 
L.  B.  1  A.  &  £.  13. 
Bottomry  Bond — Answer  by  Mortgagee . 

Shippino.'  C. — Transactions  between  the  owner  and  mortgagee  of  the 
veeselj  which  might  render  the  voyage  illegal,  cannot  invaUdaie  a  bottomry 
bond  given  by  the  master  to  a  bor^  fide  lender,  who  has  only  to  look  io  the 
facts  that  the  ship  is  in  distress,  that  the  master  has  no  credit,  and  thai  the 
money  is  required  for  necessary  •purposes. 

This  was  a  cause  of  bottomry  instituted  by  Leon  Serena,  the  alleged 
holder  of  a  bottomry  bond  on  The  Mary  Ann,  which  had  been  given  by  the 
master  at  Flushmg  to  Messrs.  De  Groof  and  Hector,  and  by  them  assigned  to 
the  plaintifE.  The  principal  facts  of  the  case  are  stated  in  the  preceding 
judgment. 

The  answer  of  the  mortgagee,  George  Tanner,  intervening,  alleged  that 
the  mortgage  contained  a  covenant  that  the  vessel  should  not  leave  the  port 
of  London  until  the  whole  of  the  principal  sum,  1,1001.  and  interest,  should  be 
re-paid;  that  the  master  sailed  without  the  certificate  of  registry,  which 
remained  in  the  defendant's  possession ;  and  also  set  out  at  great  length 
transactions  between  the  owner  and  the  mortgagee,  which  it  was  alleged 
rendered  the  voyage  illegal  and  the  bond  invalid. 

E.  C.  Clarkson,  for  the  plaintiff  (Nov.  7),  moved  the  Court'  to  reject  the 
admission  of  the  answer. 

T.  R-utherjoord,  for  the  defendant,  in  support. 

Noy.  21. — Dn.  LusniNOToN. — The  answer  to  the  petition  is  objected  to. 
The  contending  parties  are,  the  bondholder  and  the  mortgagee.  The  answer 
sets  forth  at  length  transactions  between  the  mortgagee  and  the  owner,  and 
alleges  that,  in  consequence  of  such  transactions,  whereby  a  fraud  was 
practised  on  the  mortgagee,  the  voyage  was  an  illegal  voyage,  and  the  bond 
invalid.  It  is  not  averred  that  the  lender  of  the  money  on  bottomry  was 
c<^izant  of  these  circumstances.  Admitting  all  the  facts  to  be  true  ae 
plcjEided,  I  am  of  opinion  that  the  position  that  such  circumstances  would 
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avoid  a  bottomry  bond,  given  to  a  bond  fide  lender  ignorant  of  these  facts, 
16  utterly  untenable ;  and  I  therefore  abstain  from  going  into  particulars.  I  do 
not  understand  what  is  meant  by  the  averment  that  the  voyage  was  illegal. 
The  voyage  might  be  in  fraud  of  the  mortgagee ;  the  master  might  violate 
the  statute  with  regard  to  the  certificate  of  registry ;  but  that  it  was  an  illegal 
voyage,  so  as  to  affect  merchants  in  a  foreign  country,  who  could  not  have 
the  means  of  ascertaining  these  facts,  is  a  proposition  neither  warranted  by 
precedent,  authority,  or  sound  reason. 

The  case  is  too  palpable  for  argument.  What  does  a  foreign  merchant 
know,  or  what  ought  he  to  know,  of  mortgage,  or  the  conditions  therein? 
All  the  lender  of  bottomry  has  to  look  to  is,  that  the  ship  is  in  distress ;  that 
the  master  has  no  credit;  tliat  the  amount  is  required  for  necessary  purposes. 
To  require  more,  to  demand  from  the  lender  on  bottomry  a  knowledge  of  su^h 
facts  as  are  contained  in  this  answer,  would  be  to  impose  restrictions  on 
bottomry  transactions  destructive  of  the  facility  which  is  essential  to  the 
exigencies  of  commerce.  As  to  the  objection  to  the  form  of  the  bond,  it  has 
been  decided  over  and  over  again  that  no  particular  form  is  necessary  for  a 
bottomry  bond.  The  essence  is,  that  there  shall  be  a  maritime  risk  to  be 
ascertained  from  the  contents  of  the  bond.  Maritime  interest  is  not  indis- 
penaible:  The  Laurel  (11  Jur.  N.S.  4G),  Simonda  t.  Hodgson  (3  B.  &  Ad.  50). 
The  NeUon  (1  Eagg.  177). 

Answer  to  be  amended  accordingly. 


ADMIRALTY. 

May  15,  1866. 

"  THE  WHITE  STAB." 

L.  B.  1  A.  &  B.  68. 

See  "  The  J.  C.  Potter,"  [1871]  E.  R.  A.;  40  L.  J.  Adm.  9;  L.  R.  3  A.  A  E. 
292  ;  28  L.  T.  603;  19  W.  E.  885  (Adm.);  "The  Waverley,-'  [1871] 
B.  R.  A.;  40  L.  J.  Adm.  42;  L.  R.  3  A.  &  B.  869  ;  24  L.  T.  718  (Adm.). 

Salvage — Contract  to  tow. 

Shipping.  E. — Where  the  masteT  of  a  steamer  engages  to  tow  a  vessel,  it 
is  upon  the  supposition  that  the  wind  and  weather  and  the  time  of  performing 
the  service  will  be  what  are  ordinary  at  the  time  of  year;  but  if  an  unexpecied 
change  of  weather,  or  other  unforeseen  accidents  occur,  he  is  bound  to  adhere 
to  the  vessel,  and  to  do  all  in  his  power  to  rescue  her  from  danger;  and  ke  wiU 
be  entitled  to  reasonable  extra  remuneration  for  the  extra  service.  Circum- 
stances under  which  such  extra  remurieration  was  allowed. 

This  was  a  cause  of  salvage  brought  by  the  owners  of  the  steam-tugs 
Alexandra,  Nelson,  and  Enterprise,  and  the  masters  and  crews,  against  the 
ship  White  Star,  cargo  and  freight,  for  services  rendered  on  the  18th  March, 
1865.  The  Alexandra  was  of  110  tons  burthen,  with  disconnecting  engines  of 
120  actual  horse  power,  and  valued  at  4,OO0L ;  the  Nelson  of  99  tons  burthen, 
with  engines  of  90  horse  power,  and  valued  at  3»O0OI. ;  the  Enterprise  of 
120  tons  burthen,  with  engines  of  160  horae  power,  and  valued  at  5,0001.  The 
White  Star  was  a  ship  of  2,329  tons  register,  and  at  the  time  of  the  service 
was  bound  from  Melbourne  to  London,  laden  with  a  general  cargo  worth 
between  lOO.OOOi.  and  200,000/.  On  the  18th  of  March,  1865,  the  White  Star, 
when  in  the  English  Channel,  off  Newhaven,  engaged  the  Alexandra  to  tow  her 
up  to  Gravesend,  for  75L  without  assistance,  and  67L  IOb.  if  another  tug  was 
required.  The  Alexandra,  having  towed  the  ship  for  about  three  hours,  tbe 
tug  Nelson  was  employed  to  help  the  Alexandra  for  85Z.    The  tugs  towed  the 
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Vessel  to  off  Hastings,  where  they  were  cast  off,  and  on  the  19th  the  ship  wore 
and  stood  in  for  the  land,  picked  up  a  pilot  off  Dungeness,  and  in  the  evening 
anchored  off  Folkestone,  with  both  bower  anchors.  On  the  20th  the  ship, 
in  a  heavy  gale,  dragged  and  slipped  from  both  anchors  and  ran  down  past 
Dungeness.  It  was  alleged  by  the  owners  of  the  ship,  that  upon  her  getting 
under  weigh  the  sheet  anchor  and  chain  were  got  up,  which  was  one  of 
Trotman's  patent  of  43  cwt.,  more  powerful  than  the  anchors  lost,  and  which 
on  former  voyages  had  frequently  alone  held  the  ship,  and  that  the  chain 
of  100  fathoms,  6}  inch,  was  sufficient  to  ensure  her  safety.  On  the  20th  and 
2l8t  the  easterly  gale  continued,  and  the  ship  stood  on  and  off  the  land,  and 
about  midnight,  as  the  weather  moderated,  she  commenced  beating  up 
Channel;  that  early  on  the  morning  of  the  22nd  the  asBietance  of  a  steam-tug, 
the  Napoleon,  was  tendered  but  refused;  that  shortly  afterwards  the  tugs 
Alexandra  and  Nelson  rejoined  the  ship,  and  began  towing  her,  she  being  then 
some  ten  miles  from  Dungeness.  About  1  p.m.  of  the  22nd  the  steam-tug 
Enterprise  came  up,  and  it  was  arranged  that  the  master  of  the  White  Star 
should  be  put  ashore  at  Dover  by  the  Alexandra,  in  order  that  the  master 
might  obtain  an  anchor  and  chain,  which,  however,  he  was  unable  to  do  of 
the  size  required,  and  he  returned  to  the  ship,  and  the  pilot  considered  that 
a  third  tug  was  necessary  to  tow  the  vessel  up  to  London,  and  the  Enterprise 
was  thereupon  engaged,  and  the  vessel  was  towed  by  the  three  tugs  up  to 
the  entrance  of  the  Victoria  Docks,  which  she  reached  on  the  23rd  of  March. 
The  plaintiffs  asserted  that  the  White  Star,  her  cargo  and  freight,  the  value 
of  which  together  amounted  to  218,0001.,  were  in  considerable  danger  of  being 
lost,  but  this  the  defendants  denied,  and  contended  that  the  anchor  they  had 
left  was  quite  adequate  to  effect  her  security,  and  that  the  service  was  towage 
and  not  salvage. 

Brett,  Q.C.,  and  E.  C.  Clarkaon,  for  the  plaintiffs. 

Dt.   Deane,  Q.C.,  and   Vernon   Ijiiehington,   for  the  owners   of  the 

White  Star. 

Lodge,  for  the  owners  of  the  cargo. 
Evidence  having  been  given  vivd  voce. 

Dr.  Lushinoton,  in  bis  address  to  the  Trinity  Masters,  after  stating  the 
facts,  said: — The  question  is,  whether  the  agreement  was  rendered  invalid  by 
anything  which  afterwards  happened.  No  doubt  the  principles  laid  down  by 
the  Judicial  Committee  in  the  Minnehaha  (Lushington,  335)  are  the  true  ones, 
and  those  which  I  have  endeavoured  to  act  upon  for  nearly  thirty  years.  When 
I  first  came  to  the  bench,  I  found  considerable  difficulty  in  determining 
whether  a  vessel  engaged  to  tow  another  was  bound,  notwithstanding  change 
of  weather,  to  adhere  to  her,  and  perform  services — not  the  service  she 
originally  engaged  for,  but  a  service  which  happened  by  accident  to  be 
superadded;  and  the  doctrine  I  then  held  was,  that  she  was  bound  to  adhere 
to  the  vessel,  and  do  all  in  her  power  to  rescue  here  from  danger,  and  she  was 
to  receive  something  additional,  and  not  merely  the  remuneration  originally 
agreed  upon.  The  real  question  is,  what  are  the  contracting  parties  reasonably 
supposed  to  have  intended  by  the  engagement,  and  what  degree  of  alteration 
had  they  a  right  to  expect,  because  to  suppose  that  the  performance  of  the 
service  would  always  be  of  the  same  character  would  be  absurd.  I  apprehend 
that,  when  a  master  of  a  vessel  contracts  with  the  master  of  a  tug,  it  is  upon 
the  supposition  that  the  wind  and  weather,  and  the  time  for  peHorming  the 
service,  will  be  what  are  ordinary  at  the  time  of  year,  and  that  the  sum 
contracted  for  is  that  which  is  supposed  to  be  a  sufficient  remuneration  for 
the  ordinary  performance  of  the  voyage.  It  may  be  a  short  voyage  if  all  the 
circumstances  are  favourable,  and  it  may  be  a  long  one  if  they  are  imfavourable. 
I  shall  submit  to  you  that  when  an  engagement  is  made — a  contract — for  a 
specific  time,  that  contract  must  be  adhered  to,  and  is  not  to  be  broken 
hastily,  unless  it  be  shewn  that  circumstances  have  occurred  which  could  not 
have  been  with  the  contemplation  of  the  parties,  and  that  such  is  the  state 
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of  circumstances,  that  to  insist  upon  the  contract  and  hold  it  binding  would 

be  contrary  to  all  principles  of  justice  and  equity.  It  would  be  utterly 
impossible  to  define  all  such  circumstances,  but  I  think  we  should  never  have 
any  doubt  in  saying  in  any  particular  case  what  they  were,  which  would  give 
a  right  to  abandon  the  contract.  It  has  been  ai^ed  for  the  tugs  that  a 
conversation  took  place,  whereby  the  master  of  the  White  Star  agreed  with 
the  masters  of  the  Alexandra  and  Nelson  that  the  whole  should  go  to  arbi- 
tration, or,  in  other  words,  that  the  original  contract  should  be  done  away  with, 
and  that  it  should  be  as  a  matter  of  right  referred  to  arbitration  or  the  decision 
of  this  Court.  I  think  the  asserted  salvors  have  not  made  out  tiiat  case. 
I  think,  as  the  Alexandra  went  and  put  the  master  on  shore  to  brii^ 
oiEF  further  anchors,  that  that  was  an  extra  service,  not  connected  in 
any  way  with  the  towage,  and  that  they  would,  if  they  thought  fit,  have  a 
right  to  have  that  determined  by  law;  and  I  think  the  Enterprise  has  a  right 
to  come  here  for  such  reward  as  the  law  would  give  her  for  her  services.  But 
to  say  there  was  an  express  agreement  and  understanding  that  the  contract 
originally  made  should  be  no  longer  binding  upon  the  parties  is,  in  my  opinion, 
in  no  degree  sustained  by  the  evidence.  Therefore,  to  avoid  this  contract,  we 
must  ]ook  to  the  facts  of  the  case,  and  not  to  any  supposed  agreement  alleged 
to  have  been  made.  The  important  question  for  you  will  be,  what  was  the 
state  and  condition  of  the  White  Star  after  she  had  slipped  from  her  two 
anchors.  Whatever  may  have  been  the  size  and  power  of  Trotman's  anchor, 
would  you  think  having  that  anchor  alone  it  could  be  properly  said  the  White 
Star  was  in  a  safe  condition?  I  do  not  mean  that  she  was  exposed  to  immediate 
peril,  but  whether  contingencies  might  not  arise,  in  which,  having  a  single 
anchor  only,  whatever  might  be  its  size  and  strength,  she  would  be  exposed 
to  risk  and  peril  which  she  should  not  encounter.  If  the  tugs  were  merely 
ordinarily  delayed  in  performing  the  service  they  must  not  have  additional 
remuneraticm ;  but  if  the  delay  was  unexpected,  and  beyond  all  contemplation, 
they  muat  have  something  additional. 

The  C!ourt  and  Trinity  Masters  retired  for  consultation,  and,  upon  their 
return. 

Dr.  Lcshington  said :  We  are  all  of  opinion  that  a  very  small  addition 
to  that  which  has  been  tendered  will  be  a  sufficient  reward  for  those  who 
performed  the  services  in  question.  Including  the  siuns  tendered,  I  shall  give 
to  Uie  Alexandra  12X31.,  to  the  Nelson  lOOZ.,  to  the  Enterprise  751.,  and  we  all 
thinik  that  101.  to  the  Alexandra  for  going  into  Dover  is  amply  sufficient. 


Admiralty  Court  Act,  1861  (24  Vict.  c.  10,  8.  8)— Co-oiDner«. 

Shippino.  E. — In  a  cause  between  co-owners,  under  the  Sth  section  of  the 
Admiralty  Court  Act,  1861,  the  Court  granted  a  citation  in  personam  on  the 
defendant,  and  a  monition  on  the  London  Dock  Company  to  bring  in  freight 
detained  by  them  under  a  stop  ordex  from  the  defendant. 

This  was  a  cause  instituted  under  the  Sth  section  of  the  Admiralty  Court 
Act,  1861,  on  behalf  of  John  Nelson,  of  Wallsend,  Northumberland,  registered 
owner  of  32-64th  shares,  and  John  Crosse  Brookes,  registered  owner  of  16-54th 
shares  of  the  ship  Meggie,  against  William  Henry  M'Creight,  the  registered 
owner  of  8-64th  shares  of  the  said  vessel,  and  the  freight  earned  by  her  od  her 


ADMIBALTY. 


July  3,  1866. 

"  THE  MEGGIE." 


L.  R.  1  A.  A  E.  77. 


SJUL 


"the  aaltje  willeuika/' 


3726 


voyage  from  India  to  London,  ending  in  March  last.  From  the  affidavit  of 
John  Crosse  Brookes,  it  appeared  that  various  disagreements  had  taken  place 
between  himself  and  M'Creight;  and  on  the  4th  April  last,  the  Meggie  having 
arrived  in  the  London  Docks,  M'Creight  had  a  stop  order  put  on  the  freight, 
by  serving  a  notice  on  the  Dock  Company,  under  the  Merchant  Shipping  Act 
Amendment  Act,  1862  (25  &  26  Vict.  c.  63),  whereby  a  part  of  the  freight, 
amounting  to  1,3221.  6s.,  had  been  and  was  still  detained  by  the  Dock 
Company.  The  8th  section  of  the  Admiraltv  Court  Act,  1861  (24  Vict.  c.  10), 
is  as  follows : — "  The  High  Court  of  Admiralty  shall  have  jurisdiction  to  decide 
all  questions  arising  between  the  co-owners,  or  any  of  them,  touching  the 
ownership,  possession,  employment,  and  earnings  of  any  ship  registetBd  at 
any  port  in  England  or  Wales,  or  any  share  thereof,  and  may  settle  all  accounts 
outstanding  and  unsettled  between  the  parties  in  relation  thereto,  and  may 
direct  the  said  ship  or  any  share  thereof  to  be  sold,  and  may  make  such  order 
in  the  premises  as  to  it  shall  seem  fit. ' ' 

Vernon  Luahington  moved  for  a  citation  against  M'Creight,  the  owner 
of  tbe  8-64th  shares  of  the  Meggie,  and  a  warrant  against  the  freight.  The 
Court  has  jurisdiction  over  freight,  the  only  question  is  in  what  way  it  is  to 
be  exercis^:  s.  85  of  the  Admiralty  Court  Act  (24  Vict.  c.  10)  says  "  either 
by  proceedings  in  rem  or  by  proceedings  in  personam. 

Dr.  Lushinqton. — think  the  proper  course  will  be  a  monition  against 
the  Dock  Company  to  bring  in  the  freight,  and  proceedings  against  the  owner 
in  peraonam. 


ADjnEALTY. 

July  17,  1866. 
"THE  AALTJE  WILLEMINA." 
L.  B.  1  A.  A  E.  107. 

The  Riga,  [1872]  E.  B.  A.;  41  L.  J.  Adm.  89;  L.  B.  8  A.  A  E.  ffl6;  26  L.  T. 
202;  20  W.  B.  927  (Adm.). 

Neceaaariea — 8  A  4  Vict.  c.  66,  «.  6. 

SmppiNO.  A.v. — A  claim  for  money  advanced  to  a  maeter  to  pay  averagee 
diamiased  with  casta,  such  advances  not  being  "  neceeeariea "  within  the 
meaning  of  the  &th  section  of  the  8    4  Vict.  c.  65. 

This  was  a  suit  by  Elkan  Teller,  for  necessaries  supplied  to  the  ship 

Aaltje  Willemina. 

From  the  petition  and  the  evidence  of  the  plaintiff,  it  appeared  that  in 
April,  1866,  the  Aaltje  Willemina  was  lying  in  the  port  of  London,  under  the 
command  of  W.  J.  tfurrema,  her  master,  and  boimd  on  a  voyage  to  Bremer- 
haven;  and  that  the  master,  being  without  funds  for  the  necessary  use  of 
the  ship,  and  without  money  or  credit,  applied  to  the  plaintiff  for  the  sum 
of  200Z.,  representing  that  he  required  the  money  to  pay  averages  due  from  the 
vessel  in  respect  of  a  cession  which  had  occurred  on  a  voyage  from  Sunderland 
to  Oporto,  and  that  until  such  payment  was  made  the  vessel  could  not  proceed 
on  ner  ^en  intended  voyage.  The  plaintiff  then  advanced  the  money, 
deducting  101.  for  commission,  and  the  master  gave  him  a  bill  for  2001.,  which 
had  since  been  dishonoured. 

Dr.  Triatrain  appeared  for  the  plaintiff. 

E.  C.  Clarhaon,  for  the  defendant,  the  owner  of  the  vessel. 

Dr.  Ldshinqton. — ^It  is  well  known  that  the  Court  has  no  jurisdiction  as 
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to  claims  for  money  advanced,  imlees  it  is  perfectly  clear  that  the  money 
was  to  be  applied  for  tbepurchase  of  necessaries  to  be  supplied  tor  the  use 
of  the  ship  or  crew.  This  claim  cannot  come  within  the  definition  of 
*'  necessaries."   I  must  dismiss  it  with  costs. 

E.  C.  Clarkaon  asked  that  the  plaintiff  might  be  condemned  in  damages. 

Dr.  Lushinoton.— The  suit  certainly  ought  not  to  have  been  brought: 
however,  as  there  was  no  improper  conduct.  I  am  content  to  condemn  the 
plaintiff  in  costs. 


Wood,  V.C..  Nov.  4,  6,  1865. 
In  re  JARMAN'S  TRUSTS. 
L.  R.  1  Bq.  71. 
Will — Accruing  aharea — Separate  use — Costs  of  Legatees. 

Will.   I. — On  a  gift  by  will  to  testator's  daughters,  "  the  share  or  shares 

oj  such  daughters  to  be  for  their  sole  and  separate  use,"  followed  by  a  con- 
tingent gift  over  to  the  survivors: — Held,  that  the  separate  use  attached  to 
the  accrued  as  well  as  to  the  original  shares.  Where  legacies  were  made 
payable  out  of  residue  which  was  insufficient,  the  fund  being  in  Court,  the 
legatees  were  held  entitled  to  their  costs  out  of  the  residuary  fund. 

(Gregory  Jarman  by  his  will  devised  all  the  residue  of  his  real  and  persraial 
estates  to  trustees  upon  trusts  fw  conversion  and  for  the  payment  of  the 
income  of  the  trust  funds  to  his  wife  for  her  life,  and  at  the  expiration  of  one 

year  from  his  wife's  decease  to  stand  possessed  of  the  trust  funds,  as  to 
1,0001.  part  thereof,  for  his  two  sons  Gregory  and  John,  absolutely  in  equal 
shares;  and  as  to  6,000i.,  other  part  thereof,  upon  trust  for  his  three 
daughters,  Mary  Ann,  Harriet,  and  BUen  Elizabeth,  in  equal  shares,  as 
tenants  in  common ;  and  as  to  the  residue  of  the  said  trust  estate,  to  pay  and 
divide  the  same  in  the  following  proportions: — To  his  daughter  Mary  Ann, 
2001.;  to  his  daughter  Harriet,  3001.;  and  the  residue  thereof  to  his  daughter 
Ellen  Elizabeth;  "  the  share  <»*  shares  of  his  said  daughters,  under  his  will, 
to  be  tor  their  sole  and  separate  use;"  and  it  was  provided  that  "  in  case 
any  or  either  of  his  daughters  should  happen  to  die  in  the  lifetime  of  his  said 
wife  without  leaving  lawful  issue,  then  as  well  the  original  as  all  surviving 
or  accruing  share  or  shares  of  her  or  them  so  dying,  of  and  in  the  said  trust 
moneys  and  premises,  should  go  and  belong  to  the  survivors  or  survivor  of 
them,  or  her,  or  their  executors  and  administrators." 

The  testator  died  in  May,  1638,  and  the  residuary  ianist  estate  got  in  by 
his  executors  was  invested,  and  amounted  to  no  more  than  a  sum  of 
5,3611.  2a.  Consols. 

The  daughter  Ellen  Elizabeth  died  on  the  5th  of  October,  1838,  an  infant 
and  unmarried.    The  widow  died  on  the  11th  of  March,  1865. 

During  the  life  of  the  tenant  for  life,  the  daughter  Mary  Ann,  now 
Mrs.  Woods,  had  mortgaged  her  reversionary  share  in  5,6001.  Consols,  part  of 
tlie  fund;  and  the  mortgagees  had  sold  the  property  so  mortgaged  to  the 
petitioners,  who  were  also  purchasers  from  the  first  mortgagees  of  the  other 
daughter  Harriet,  now  Mrs.  Eden,  of  her  reversionary  interest  in  the  whole 
fund. 

The  petition  prayed  that  out  of  the  sum  of  5,8611.  28.  Consols,  and  a  sum 
of  361.  IBs.  5d.  cash,  one-fourt«enth  might  be  carried  to  the  account  of  each 
son;  that  a  sum  of  151.  8s.  stock  (to  answer  Ihe  share  in  the  811.  2*.  stock 
remaining  to  Mrs.  Woods)  might  be  carried  to  her  account;  and  the  residue 
transferred  to  the  petitioners. 
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ilfr.  G.  M.  Giffard,  Q.C.,  and  Mr.  B.  B.  Rogers,  for  the  petitioners. 

Mr.  Beavan,  for  a  purchaser  of  the  interest  of  one  of  the  sons,  asked  for 
his  costs  against  the  petitioners.  As  a  general  rule,  a  legatee's  costs,  on  a 
petition  as  in  a  suit,  would  be  payable  out  of  his  legacy,  when  the  fund  was  in 
Court;  but  here  the  legacy  was  made  payable  out  of  residue.  It  was 
immaterial  that  the  residue  bad  failed. 

Mr.  F.  Hoare  Colt,  for  Mrs.  Woods. — The  accrued  share  should  be  carried 
over  to  the  account  of  Mr.  and  Mrs.  Woods,  with  a  view  to  a  settlement. 
The  words  "  share  or  shares  "  in  the  clause  declaring  the  trust  for  separate 
use,  do  not  include  an  accrued  share.  It  by  no  means  necessarily  follows 
that  a  qualification  attached  to  an  original  share  applies  by  implication  to 
accrued  shares;  Gibbons  v.  Langdon  (6  Sim.  260).  The  accrued  share  stands 
on  the  same  footing  as  a  new  legacy. 

The  cases  in  which  the  Court  has  held  accruing  shares  to  he  subject  to 
the  same  qualifications  as  original  shares  have  been  either  cases  of  consolida- 
tion where  there  was  a  gift  "  of  the  whole,"  or  "  of  part  and  parts  '  share  and 
shares  '  and  mierest  "  of  the  person  dying,  to  the  survivor;  as  in  Sillick  v. 
Booth  {1  Y.  &  C.  Ch.  121,  739),  and  Douglas  v.  Andrews  (14  Beav.  347),  or 
where  the  qualification  is  necessary  to  the  validity  of  the  gift  of  accruing 
shares.  2  Jarm.  on  Wills  (8rd  ed.,  671). 

Mr.  Edmund  James,  for  Mrs.  Eden,  supported  the  same  construction. 

Mr.  Bagshawe,  for  an  incumbrancer. 
Mr.  Renshaw  for  the  trustees. 

Sir  W.  Page  Wood,  V.C. — I  think  there  is  no  reasonable  doubt  on  this 
point.  The  only  question  is  whether  these  words  are  sufficiently  large  to 
embrace  accrued  as  well  as  original  shares,  so  as  to  fix  on  all  a  limitation  to  the 
separate  use.  There  is  no  conceivable  reason  why  the  testator  should  have 
limited  the  operation  of  the  clause  to  one  p<»i;ion  only  of  what  he  was  giving 
to  his  daughters;  and  hence  there  is  nothing  to  be  derived  from  his  presumed 
intention  beyond  the  language  of  the  will.  If  the  words  are  large  enough, 
everything  is  in  favour  of  construing  them  as  extending  to  all  the  shares. 
It  has  been  contended  that  because  the  direction  as  to  separate  use  is  to  be 
found  only  in  the  place  where  the  original  shares  are  given,  it  is  limited  to 
the  original  shares.  But  the  other  is  the  more  natural  construction ;  and 
without  discussing  the  other  question  raised  upon  the  authorities,  I  must 
decide  that  the  accrued  as  well  as  the  original  shares  are  subject  to  the 
separate  use  clause. 

Mr.  Giffard,  in  reply  as  to  costs. 

Sir  W.  Page  Wood,  V.C. — I  am  of  opinion  that  as  to  the  legacies  given 
to  the  sons,  inasmuch  as  they  are  payable  out  of  residue,  the  legatees  are 
entitled  to  their  costs,  although  the  residue  has  turned  out  insufficient.  I 
can  make  no  distinction  between  the  brothers'  legacy  and  the  others ;  and 
thus  the  whole  fund  will  be  subject  to  one  set  of  costs  for  the  two  brothers; 
to  another  for  Mr.  Bagshawe 's  client,  and  to  the  costs  of  the  trustees. 

I  can  give  no  costs  to  Mrs.  Woods  or  Mrs.  Eden  as  against  their  own 
mortgagees. 
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Wood,  V.C.,  Nov.  18,  1865. 
In  re  BROWN'S  TRUST. 
L.  B.  1    Eq.  74. 

Distinguished,  Carr  v.  Atkinson,  [1872]  E.  R.  A.;  41  L.  J.  Ch.  785;  L.  R, 
14  Eq.  397;  26  L.  T.  680  ;  20  W.  R.  620  (M.R.)- 

Power — Appointm0ni — Exeeat. 

Powers.  K. — By  a  marriage  Bettlement  a  fund  woa  limitedi  after  tkt 
death  of  the  survivor  of  husband  and  wife,  to  "  all  and  every  the  children,  or 
child,  or  more  remote  issue  "  of  the  maTriage,  as  the  wife  should  by  deed  or 
will  appoint.  By  will,  the  wife  appointed  the  fund  to  three  new  trustees  upon 
trust  to  pay  the  income  to  her  son  (the  only  child  of  the  marriage),  for  hit 
life,  or  until  he  should  become  bankrupt,  or  should  assign  or  incumber  ike 
same,  and  then  to  the  trustees  for  his  life,  "for  the  benefit  of  her  son,  his 
wife  and  children,  or  any  of  them,  as  the  trustees  should  think  expedient." 
The  son  attained  twenty-one,  and  assigned  the  share  .-—Held,  although  the 
excessive  appointment  was  discretionary  only,  that  the  appoiniment  was 
void  in  toto,  and  not  merely  for  the  excess. 

Under  the  marriage  settlement  of  a  Mr.  and  Mrs.  Brown,  dated  in  1840, 
a  fund  was  limited,  after  the  death  of  the  survivor  of  husband  and  wife,  upon 
trust  for  "  all  and  every  the  children,  or  child,  or  more  remote  issue  "  of  the 
marriage,  "  in  such  shares  and  proportions,  or  for  any  one  or  more  of  such 
children  or  other  issue  exclusively  of  the  others  or  other  of  them,  at  sach  age 
or  ages,  time  or  times,  and  subject  to  such  conditicms,  restrictions,  charges, 
provisions,  and  limitaticms  over  for  the  benefit  of  or  relating  to  some  or  one 
of  the  said  children  or  more  remote  issue,  and  with  such  provisions  for 
maintenance,  education,  and  advancement  "  as  the  wife  "  at  any  time  or 
times  during  her  life,  by  any  deed  or  deeds,  with  or  without  power  of 
revocation  and  new  appointment,"  or  by  her  last  will,  shotild  direct  or 
appoint;  and  "  for  want  of  such  direction  or  appointment,  or  so  far  as  no  such 
direction  or  appointment  should  extend,"  upon  trust  for  all  and  every  the 
children  and  child  of  the  marriage  who,  being  a  son,  should  attain  twenty- 
one,  or  a  daughter  should  attain  twenty-one,  or  marry  with  consent. 

There  was  issue  the  marriage  one  child  <Hily,  William  Henry  Brown, 
who  had  attained  twenty-one. 

Mrs.  Brown  survived  her  husband,  and  married  Henry  Pritty. 

Mrs.  Pritty  died  on  the  20th  of  October,  1864,  having  by  will,  "  in  exercise 
and  execution  of  the  power  "  given  or  reserved  to  her  by  the  settlement, 
directed  and  appointed  that  from  and  after  her  decease  the  trust  funds  should 
be  in  trust  for  three  persons  whom  she  named  upon  trust  to  sell  and  invest 
as  therein  particularly  mentioned,  with  power  to  vary  securities,  and  to  pay 
the  interest  dividends  and  annual  income  to  William  Henry  Brown  "  during 
his  life,  or  until  he  should  become  outlawed,  or  be  declared  a  bankrupt,  or 
should  assign  or  incumber,  or  attempt  to  assign,  charge,  or  incumber  the 
income,  or  until  the  same,  or  some  part  thereof,  through  his  act  or  default, 
or  by  act  or  process  of  law,  or  otherwise,  if  belonging  to  him  absolutely, 
become  possessed  in  or  payable  to  some  other  person  or  persons;"  and  from 
and  after  the  determination  of  the  trust  thereinbefore  declared  for  the  benefit 
of  the  said  William  Henry  Brown,  if  the  same  should  determine  in  his  lifetime, 
then,  upon  trust  thenceforth  during  his  life,  to  pay  the  income  "  for  the 
maintenance,  education,  support,  or  otherwise,  for  the  benefit  of  the  said 
William  Henry  Brown,  his  wife  and  children,  or  any  of  them,  at  such  timo 
or  times,  in  such  proportions,  and  generally  in  such  manner  as  the  said 
trustees  or  trustee  for  the  time  being  should  think  expedient;"  and.  upon 
trust,  to  accumulate  the  surplus;  and,  from  and  after  tibe  death  of  the  said 
William  Henry  Brown,  should  stand  possessed  of  the  trust  funds  and 
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acoamulations,  and  the  intereBt  thereof  in  trust  for  tiie  child,  if  but  one,  or 
all  the  children,  if  mcwe  than  one,  of  the  said  William  Henry  Brown,  who, 
being  a  male  or  males,  should  attain  twenty-one,  or  being  a  female  or  females, 
should  attain  that  age,  or  marry,  equally  to  be  divided  between  them,  if  more 

than  one. 

On  the  19th  of  October,  1865,  William  Henry  Brown  assigned  his  interest 

There  was  no  question  as  to  the  appointment  by  Mrs.  Fritty  being  in 
excess  oi  the  power;  and  the  only  doubt  that  was  entertained  was,  whether 
the  appointment  was  altogether  void,  or  void  only  for  the  excess. 

The  petitioners  were  William  Henry  Brown  and  his  assignee. 

Mr.  RoU,  Q.C.,  and  Mr.  Rendall,  im  the  petitioners,  submitted  the 
question  to  the  Court. 

The  original  power,  though  it  extended  to  more  remote  issue  of  the 
marriage  than  children,  might  yet  have  been  exercised  in  such  a  manner  as 
not  to  infringa  the  rule  against  remoteness. 

But  there  could  be  no  doubt  as  to  the  invalidity  of  this  appointment. 
Mrs.  Pritty  had  not  only  nominated  new  trustees,  and  given  them  a  wide 
discreti<xiary  power;  but  she  had  made  her  son's  life-estate  defeasible  on  any 
attempt  even  to  incumber;  she  had  inserted  a  discretionary  trust  for  the 
benefit  of  her  son's  wife,  a  stranger;  she  had  added  a  trust  for  accumulation, 
and  had  appointed  the  fund  to  the  children  of  her  son  who  should  attain 
twenty-one,  without  restriction  as  to  the  time  when  they  should  be  bom. 

The  only  question  was,  whether,  as  in  the  case  of  Alexander  v.  Alexander 
(2  Ves.  Sen.  640),  inasmuch  as  the  gift  to  the  wife  of  the  son  was  discretionary, 
that  clause  might  be  struck  out  of  the  will,  and  the  appointment  held  good 
for  the  life  of  William  Henry  Brown,  or  until  his  assignment  (the  eiSect  of 
which,  in  the  event  that  had  happened,  would  be  to  place  the  income  out  of 
his  reach  for  his  life) ;  or  (which  seemed  the  better  opinicm)  whether  the  whole 
appointment  was  void,  and  i^e  assignee  of  William  Henry  Brown  took 
absolutely. 

Mr.  Springall  Thompson,  for  the  trustees  of  the  settlement. 
Mr.   Amphlett,    Q.C.,   for  the   trustees   who   were   appointed  under 
Mrs.  Pritty's  will. 

Sib  W.  Paob  Wood,  V.C. — think  this  case  is  quite  dear.  It  is  obvious 
tiiat  as  to  some  of  the  objects  of  it,  the  app<Hntment  is  m  excess  of  Hhe  power ; 
as  to  others  it  may  be  within  it;  but  as  I  cannot  possibly  define  the  class 
which  may  fall  within  the  power,  and  those  which  must  be  without  it,  I  cannot 
make  any  distinction,  and  I  must  therefore  hold  that  the  whole  gift  fails. 

Mr.  Amphlett,  Q.C.,  asked  for  the  costs  of  proving  Mrs.  Pritty's  will. 

The  Vicb-Changellor. — cannot  give  you  the  costB  of  proving  the  will. 
All  the  other  costs  will  come  out  of  the  fund. 


Will — Estate  by  implication — Qifi  over. 

Will.  I. — Gift  of  personalty,  by  iviU,  after  the  death  of  J.  (to  whom 
an  annuity  was  given  out  of  the  fund),  to  E.  during  her  natural  life,  but  in  the 
case  of  the  death  of  E.  during  the  lifetime  of  J.,  then  to  M.  for  Ufe;  and  after 
the  decease  of  both  E.  and  M.,  then  over: — Held,  that  there  was  sufficient 
indication  of  the  testator's  intention  to  give  a  life  estate  to  M.  after  the  death 
of  E.,  although  E.  did  not  die  in  the  lifetime  of  J. 

Betty  Smith,  spinster,  by  her  will  directed  her  trustees  to  mvest  the 
B,  B.  A.  [1866]— vol.  2  140 
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residue  of  the  moneys  arising  from  the  sale  and  conversion  of  her  real  and 
personal  estate,  and  out  of  the  same  moneys  to  pay  and  apply  the  sum  of  52(. 
annually,  by  weekly  payments  of  20s.  a  week,  to  her  brother  Joseph  Smith, 
during  his  life;  and  then  that  they  "  should  stand  possessed  of  and  interested 
in  the  residue  of  the  said  trust  moneys,  and  of  all  other  moneys,  after  the 
death  of  her  said  brother  Joseph,  in  '  trust,'  in  the  first  place,  to  pay  unto  the 
Reverend  Richard  Loxham  and  the  Reverend  Thomas  Loxham,  the  legaci^ 
or  sums  of  SOI.  each,  but  in  case  of  the  death  of  either  of  them,  during  the 
lifetime  of  the  said  Joseph  Smith,  then  the  same  legacy  to  be  paid  to  the 
8ur\'ivor  of  them,  but  in  case  both  should  die  during  the  lifetime  of  the  said 
Joseph  Smith,  then  the  same  to  fall  in  and  become  part  of  the  residuary 
personal  estate;  and  in  the  next  place  to  pay  to  Emma  Fisher,  widow,  the 
sum  of  60/.,  but  in  case  of  her  death  in  the  lifetime  of  the  said  Joseph  Smith, 
then,  to  pay  and  divide  the  same  amongst  her  four  daughters  equally ;  and 
as  to  one-fifth  part  or  share  of  her  residuary  personal  estate  after  the  death 
of  her  said  brother  Joseph,  to  pay  and  divide  the  same  equally  unto  and 
amongst  all  the  children  of  the  late  Betty  Molineux,  and  the  issue  of  such  of 
^em  as  should  be  dead ;  and  as  to  two  other  fifths  of  the  residue  of  her 
peraonal  estate  after  the  event  aforesaid,  to  pay  the  interest  thereof  unto 
Ellen  Eckersley,  spinster,  during  her  natural  life,  but  in  case  of  the  death  of 
thfi  said  Ellen  Eckersley  diirin.^  the  lifetime  of  her  said  brother  Joseph,  then 
-«he  directed  the  same  interest  to  be  paid  to  the  petitioner  Mary,  then  the  wife 
of  John  Collier,  during  her  natural  life,  whose  receipt  should  be  a  sufHcient 
•discharge,  which  interest  should  be  free  from  the  debts  or  control  of  the  said 
-John  Collier;  and  after  the  decease  of  both  of  them,  the  said  Ellen  Eckersley 
and  Mary  Collier,  then  the  same  interest,  and  the  stocks,  funds,  and  securities 
belonging  thereto,  she  directed  to  be  paid  "  in  thirds  to  the  persons  in  the  will 
mentioned. 

The  testatrix  died  on  the  7th  of  July,  1848.  Joseph  Smith,  the 
annuitant,  and  brother  of  the  testator,  died  on  the  29th  of  December,  1858; 
and  Ellen  Eckersley  died  on  the  16th  of  May,  1864. 

The  two-fifths,  a  life  interest  in  which  was  bequeathed  to  Ellen  Eckersley, 
were  represented  by  a  sum  of  7131.  Bs.  lid.  stock,  the  dividends  of  which  had 
been  paid  to  her  during  her  life. 

Mary  Collier  now  claimed  the  dividends  on  this  sum  of  stock  for  her  life, 
from  Ellen  Eckersley 's  death;  but  the  trustees  declined  to  pay  them  over 
without  the  sanction  of  the  Court,  inasmuch  as  Ellen  Eckersley  did  not  die 
in  the  lifetime  of  Joseph  Smith. 

This  petition  was  accordingly  presented  by  Mary  Collier,  for  a  declaration 
that  she  was  entitled  to  the  dividends  for  life,  and  payment  accordingly. 

The  persons  interested  in  the  residuary  bequest  after  the  deaths  of  Ellen 
Eckersley  and  Mary  Collier  had  been  served,  but  did  not  appear. 

Mr.  MoTria,  for  the  petitioner. — The  presumption  of  the  Court  will  be 
against  intestacy  during  the  life  of  the  petitioner,  which  must  be  the  result, 
if  she  be  held  not  entitled.  No  doubt  the  Court  must  go  the  length  of  adopting 
a  construction  which  would  be  the  same  thing  as  striking  out  of  the  will  the 
words  "  during  the  lifetime  of  my  said  brother  Joseph;"  but  thus  much  it 
has  not  hesitated  to  do,  where  the  words  were  clearly  exposed  to  the  testatw's 
intention :  Hart  v.  Tulk  (2  I).  M.  &,  G.  300),  Pamore  v.  Huggms  (21  Beav. 
IC^),  The  fact  of  there  being  no  gift  over  until  the  death  of  both  Ellen 
Eckersley  and  the  petitioner  raises  a  presumption  in  favour  of  the  intenti<n 
to  give  them  life  estotes  in  BUcceBsi<»i. 

Mr.  Whitbread  for  the  Duchy  of  Lancaster,  which  was  entitled  in  the 
event  of  there  being  an  intestacy  durmg  Mary  Collier's  life, — ^The  cases  cited 
are  instances  of  manifest  clerical  error,  which  cannot  be  suggested  here.  The 
language  is  a  oonect  expression  of  intention  so  tar  as  it  goes,  but  there  is  an 
omission  to  provide  for  a  particular  event  which  has  happened. 

Mr.  Druce,  for  the  trustees,  suggested,  in  aid  of  the  petitioner's  azgument, 
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that  inasmuch  as  Joseph  Smith  was  an  annuitant  only,  and  not  tenant  for 
life,  the  Court  would  read  the  will  as  giving  to  Ellen  Eckersley  and  Mary 
Collier  successive  life  estates  in  the  two-fifths,  subject  only  to  the  annuity, 
as  was  done  in  the  case  of  Key  v.  Key  (4  D.  M.  &  G.  73). 
Mr.  Morris,  in  reply. 

Nov.  20. — Sir  W.  Page  Wood,  V.C. — This  case  arises  upon  the  construc- 
tion of  a  will  by  which  the  testatrix,  after  giving  an  annuity  to  one  Joseph 
Smith,  being  apparently  desirous  that  the  division  of  her  property  should  not 
take  place  till  after  the  death  of  the  annuitant,  directs  that,  as  to  two-fifths 
of  the  residue,  the  interest  thereof  shall  be  paid  to  Ellen  Eckersley  during 
her  life ;  but  in  case  of  the  death  of  the  said  Ellen  Eckersley  diuring  the  lifetime 
of  the  annuitant,  then  that  the  same  interest  shall  be  paid  to  Mary  Collier 
during  her  life ;  and  after  the  decease  of  both  of  them,  the  said  Ellen  Eckersley 
and  Mary  Collier,  then  the  trust  funds  to  go  over.  The  facts  are,  that  Ellen 
Eckersley  received  the  interest  during  her  life,  and  survived  the  annuitant; 
and  the  question  is  whether  the  Court  can  construe  tiiese  words  as  giving  to 
Mary  ColUer  a  life  interest  by  implicati<Hi. 

Though  the  point  is  by  no  means  clear,  I  think  there  is  enough  in  this 
will  to  enable  me  to  collect  that  this  was  the  intention  of  the  testatrix.  It 
is  to  be  observed  that  she  gives  other  legacies,  and  directs  them  to  cease  or 
to  go  over,  in  the  event  of  the  death  of  either  of  the  legatees  in  the  lifetime 
of  .Joseph  Smith ;  in  other  words,  she  refers  them  all  to  the  death  of  Joseph 
Smith,  and,  in  giving  the  life  estate  to  Ellen  Eckersley,  she  seems  to  have 
had  in  her  mind  the  possibiUty  of  Mary  Collier  being  alive  at  that  period,  and 
Ellen  Eckersley  not ;  and  in  that  event  she  makes  the  gift  to  Mary  Collier. 

If  the  case  stood  there,  it  appears  to  me  there  would  be  very  great 
difficulty  in  holding  Mary  Collier  entitled  to  a  life  interest.  But  I  think  the 
fact  of  there  being  an  actual  gift  to  one  of  the  two  persons,  and  a  gift  over 
after  the  death  of  both  of  them,  does  authorize  me  to  say  that  Mary  Collier 
took  a  life  interest,  although  the  expressed  event  in  which  she  was  to  take 
was  not  the  event  that  occurred. 

The  case  of  Key  v.  Key  (4  B.  M.  &  O.  73)  turned  only  upon  this.  The 
testator  gave  to  S.  K.  certain  real  estate  for  life  charged  with  annuities, 
"  but  in  case  the  annuitants,  or  any  of  them,  should  survive  S.  K.,  he  then 
gave  the  estate  to  the  eldest  surviving  son  of  S.  K. :  charged  with  the  said 
annuities."  S.  K.  survived  all  the  annuitants,  and  the  Court  read  the  words 
"  in  case  the  annuitants,  or  any  of  them,  should  survive  S.  K.,"  as  if  they 
had  not  stood  where  tiiey  were,  but  had  been  inserted  immediately  bef(H%  the 
word  "  chained." 

The  words  in  that  case  were  not  so  difficult  to  construe  as  those  I  find 
here,  though  in  both  cases  there  is  an  indication  of  the  contingency  of  the 
annuitant  surviving  the  tenant  for  life,  which  did  not  occur. 

Another  case  was  that  of  Hall  v.  Warren  (9  H.  L.  C.  420),  in  which  part 
of  my  decision  was  overruled  and  part  affirmed.  In  that  case  there  was 
n  gift  of  residuary  real  estate  to  a  charity,  and,  in  the  event  of  the 
inhabitants  of  the  parish  not  appointing  a  committee,  or  declining  to  carry  out 
the  scheme,  then  a  gift  over  of  all  the  property  bo  given  "  to  the  charity. 
Of  course  the  gift  to  the  charity  failed;  there  was  no  parish  meeting,  and  I 
considered  that,  the  first  gift  failing  by  operation  of  law,  I  could  not  hold, 
as  was  held  by  the  Vice-Chancellor  of  England  in  The  Attomey-OeneTdl  v. 
Hodgson  {15  Sim.  146),  that  the  limitation  over  failed  also.  I  considered  the 
true  intent  and  meaning  of  the  testator  to  be  that,  if  the  prior  gift  was  out 
of  the  way,  then  the  gift  over  was  to  take  effect :  Warren  v.  Rudall  (4  K.  &  J. 
603).  The  present  Lord  Chancellor  (Lord  Cranworth)  took  the  same  view, 
adding  that  it  was  not  necessary  to  rely  on  the  cases  of  Avelyn  V.  Ward 
(1  Ves.  sen.  420),  and  Jones  v.  Westcomh  (Preo.  Ch.  816;  1  Eq.  Ca.  Abr.  245, 
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pi.  10;  Gilb.  74).  In  those  oases  the  apparent  oontingency  on  which  the  gift 
over  was  to  take  effect  never  did  take  place,  and  the  Gourfcs  held  that,  if  the 
prior  gift  be  by  any  means  whatsoever  taken  out  of  the  case,  then  the  sub- 
sequent gift  takes  effect.  It  is  true  that,  in  Hall  v.  Warren  (9  H.  L.  C.  420), 
the  present  Lord  Chancellor  observed  that  the  actual  contingency  on  which 
the  houses  were  given  to  the  respondent  had  happened,  for  the  inhabitants 
had  not  met  and  appointed  a  committee  and  trustees ;  and  that  if  they  had 
done  so,  a  question  would  have  arisen  whether  the  principle  of  the  cases  he 
had  referred  to  did  not  apply.  I  confess  I  have  great  difficulty  in  applying 
that  observation;  because,  if  the  inhabitants  had  done  the  absurd,  and 
unnecessary  act  of  meeting  to  appoint  a  committee,  the  gift  to  the  charity 
must,  I  should  think,  have  remained  in  precisely  the  same  condition  as  it  was 
before. 

Upon  the  whole,  therefore,  I  think,  I  can  collect  from  this  will  that  the 
expression  of  this  contingency  was  simply  intended  by  the  testator  to  imply 
that  the  subsequent  gift  was  not  to  take  effect  in  derogation  of  the  preceding 
estate ;  and  if  so,  the  Court  will  give  effect  to  it.  I  think  the  circumstances 
afford  a  sufficient  indicium  to  the  Court  that  the  object  of  the  testator  in 
menticming  this  contingency  was  only  to  express  the  intenticm  that,  if  Mary 
Collier  took  at  all,  she  must  not  interfere  with  Ellen  Eckersley,  and  that, 
when  both  were  dead,  and  not  till  then,  the  estate  was  to  go  over.  There 
must  be  a  declaration  acoording  to  the  pray^  of  the  petition. 


Wood,  V.C.,  Nov.  4,  21,  Bee.  18,  1865. 
BERKHAMPSTEAD  SCHOOL  CASE. 
L.  B.  1  Eq.  102. 

Charity  —  "  Qrammar  '*  School  —  Scheme  —  Qift  with  Condition$  —  Free 

School — QratuitouB  Education. 

Charitt. — A  school  having  been  founded  by  letters  patent  in  the  town  of 
B.,  and  afterwards  incorporated  by  statute,  for  "  the  teaching  of  children  m 
grammar  freely,  tvtthout  any  exaction  or  request  of  money,  not  exceeding  the 
number  of  144  " : — Held,  that  instruction  in  Latin  and  Greek  was  made  impera- 
tive by  the  terms  of  the  foundation.  The  average  number  of  scholars  presenting 
themselves  from  the  town  of  B.  and  its  neighbourhood  having  never  exceeded 
60,  the  Court  refused  to  adopt  a  proposal  for  increasing  the  number  of  scholars 
hy  throwing  the  school  open  to  the  whole  world,  and  estahlithing  damea*  hmuee 
in  the  town,  and  sanctioned  a  scheme  for  enlarging  the  school  by  aUowing  the 
headmaster  to  take  boarders.  An  offer  of  a  grant  of  money  to  an  erwnoed 
school,  accompanied  by  conditions  that  exhibitions  to  the  university  of  Uke 
amount  to  the  interest  of  the  grant  should  be  maintained  out  of  the  school 
revenues,  and  the  capital  of  the  grant  applied  in  restoration  and  enlargement  of 
the  masters'  houses,  was  accepted  by  the  Court.  A  scheme  having  been  settled 
in  1857,  providing  that  51.  a  year  should  be  paid  to  the  mxuiers  for  each  foundo' 
Hon  boy  out  of  the  school  revenues,  so  far  as  they  would  extend,  and  when  they 
failed,  then  by  the  parents  of  such  foundation  boy;  and  that  91.  a  year  shonU 
he  paid  by  the  parents  of  each  boy  not  on  the  /oundafion.  The  Court  varied  the 
scheme  by  directing  that  a  fee  of  Bl.  Ss.  a  year  should  be  paid  for  each  foundation 
boy,  to  the  number  of  50,  out  of  the  school  revenues,  and  that  144  foundation 
scholars  should  be  elected,  with  preference  to  town  boys,  for  whom  capitation 
fees  were  to  be  paid  out  of  the  revenues  of  the  school,  so  far  as  the  income  wovU 
extend,  but  that  no  town  boy  should  pay  more  than  Bl.  Bs.  as  a  capitation  fee. 

This  petition  was  presented  by  the  master  and  usher  of  the  Free  Grammai' 
School  of  King  Edwanl  VI.,  in  the  parish  of  BerUiampstead,  praying  that  a 
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scheme  for  the  regulation  and  management  of  the  school,  which  was  approved 
and  confirmed  in  the  year  1857,  might  be  amended,  and  a  new  modified  scheme 
for  the  regulation  and  application  of  the  estates  and  revenues  of  the  school  and 
charity  settled  under  the  directitm  of  the  Court. 

From  the  petition  and  aflSdavit  of  the  petitioners  it  appeared  that  King 
Henry  VIII.,  by  his  letters  patent,  dated  the  14th  of  October,  1541,  granted  to 
John  Ineent,  Dean  of  St.  Paul's,  London,  his  royal  licence  to  erect  and  found 
a  perpetual  chauntry  within  the  parish  church  of  Berkhampstead,  and  also  a 
free  school  within  the  town. 

John  Incent,  by  deed,  dated  the  23rd  of  March,  in  the  36th  of  King  Henry 
VIII.,  pursuant  to  the  above  letters  patent,  named  a  master  and  usher  of  the 
school,  and  a  chaplain  of  the  ehaxmtry,  and  granted  to  them  and  their  successors 
for  ever  certain  lands  and  hereditaments  in  Berkhampstead,  and  other  places, 
of  the  value  of  401.  per  annum. 

By  an  Act  of  Parliament  passed  in  the  2nd  and  drd  years  of  King  Edward 
VI.,  intituled  "  An  Act  for  the  foundation  of  a  school  at  Berkhampstead,  in  the 
county  of  Hertford,"  reciting  the  above-mentioned  letters  patent  and  grant, 
and  that  forasmuch  as  King  Edward  was  informed  that  the  said  foimdation  of 
the  said  free  grammar  school  and  chauntry  was  not  duly  according  to  the  laws 
of  the  realm,  nor  the  schoolmaster,  usher,  and  chaplain,  perfectly  incorporated, 
the  King  granted  and  founded  in  Berkhampstead  one  free  school  for  the 
instruction  of  children  in  grammar  to  the  number  of  144,  and  instituted  the 
persons  in  the  Act  named  to  be  chief  master  and  usher  of  the  school  during  the 
King's  pleasure  for  teaching  the  children  to  the  number  aforesaid,  freely, 
without  taking  any  stipend  for  teaching  them;  and  that  the  said  free  school 
should  thenceforth  be  called  the  Free  School  of  King  Edward  VI.,  in  Berkhamp- 
stead, and  the  master  and  usher,  and  their  successors,  masters,  and  ushers,  were 
incorporated  with  a  common  seal.  It  was  also  enacted,  that  the  master  and 
usher  should  hold  to  them  and  their  successors  the  land  given  by  the  deed  of 
23rd  of  March,  36  Henry  8,  and  that  of  the  revenues  of  the  charity,  111.  6«.  8d. 
should  be  paid  to  the  master,  81.  138.  4d.  to  the  usher,  and  the  residue  over  and 
above  such  yearly  stipends  be  bestowed  in  and  about  the  relief  and  help  of  the 
poor  people  of  Berkhampstead,  and  the  reparation  of  the  school-house,  and  of 
the  lands  and  premises  appointed  for  the  stipend  of  the  master  and  usher,  and 
tiie  other  uses  in  the  Act  after  mentioned.  It  ^s  by  the  Act  also  enacted  that 
the  King  should  appoint  the  master,  and  the  master  appoint  the  usher,  and 
that  the  warden  of  AH  Souls  College,  Oxford,  should  every  third  year  visit  the 
school  and  master  and  usher,  with  power  to  remove  such  master  and  usher. 

In  the  year  1841,  by  an  order  of  the  Court,  a  new  scheme  was  approved, 
and  certain  persons  appointed  governors  of  the  school,  together  witii  the  master 
and  usher  for  the  time  bemg. 

By  an  order  made  on  the  let  of  April,  1857,  a  new  scheme  was  established, 
which  at  present  regulated  the  management  of  the  school.  By  this  last  scheme 
it  was,  among  other  things,  provided  that  the  regulation  and  management  of 
the  estates  of  the  charity  should  continue  to  be  vested  in  eleven  governors,  of 
whom  the  master  and  usher  should  be  two. 

Clause  S  provided  that  the  annual  income  of  the  charity  should  be  expended, 
first,  in  the  payment  of  2501.  as  a  retiring  allowance  to  a  former  master  (who 
bad  now  recently  died);  secondly,  in  the  repairs  and  management  of  the  school- 
house  and  estate  belonging  to  the  charity ;  thirdly,  in  payment  {in  lieu  of  the 
moneys  formerly  applied  in  the  relief  of  the  poor)  of  the  annual  sum  of  501.,  or 
not  exceeding  one-sixteenth  part  of  the  net  income  of  the  charity,  towards  the 
maintenance  of  an  infant  or  elementary  school  for  the  teaching  of  male  and 
female  children  of  the  poor  of  the  town  of  Berkhampstead,  in  such  matters  as 
the  governors  should  direct;  fourthly,  in  paying  (after  the  determination  of  the 
retiring  allowance  aforesaid)  2001.  to  the  master  yearly,  and  lOOZ.  to  the  usher, 
and,  in  addition  to  such  salaries,  as  many  yearly  sums  of  51.  each  as  should  be 
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equal  to  the  number  of  foundation  scholars  in  the  proportion  of  two-thirds  to 
the  maBter  and  one-third  to  the  usher. 

Clause  6  provided  that  the  children  in  respect  of  whom  such  payments 
should  be  made,  should  have  the  benefit' of  the  school  gratuitously,  and  be  free 
scholars  therein;  and  it  was  provided  that  during  such  time  (when  it  should 
happen)  as  t^e  income  of  the  charity  should  be  insufficient  to  provide  such 
annual  sums,  that  there  should  be  paid  to  the  governors  by  the  friends  of  every 
foundation  scholar,  the  yearly  sum  of  51.,  and  in  respect  of  every  scholar  not 
being  a  foundation  scholar,  91.  yearly,  such  payments  by  the  foundation  and 
other  scholars  to  be  paid  over  to  the  master  and  usher  in  the  respective 
proportions  of  two-thirds  and  one-third.  Power  was  given  to  the  visitor  or 
the  governors  (exclusive  of  the  master  and  usher)  with  the  sanction  of  the 
visitor,  to  regulate  the  amounts  to  be  paid  to  the  master  and  usher  from  the 
charity,  and  the  foundation  and  other  scholars,  so  that  the  sums  paid  in  respect 
of  the  foundation  scholars  should  not  be  raised  above  51.  each.  Provision  was 
also  made  for  the  expenditure  of  not  exceeding  2501.  towards  providing 
instruction  in  English  literature,  history,  geography,  writing,  mathematics,  the 
French  and  German  languages,  and  such  other  branches  of  education,  in  such 
manner  as  the  visitor  or  the  governors  (other  than  the  master  and  usher)  should 
with  his  sanction  direct.  The  scheme  also  provided  (clause  9),  that  any  surplus 
income  should  be  carried  to  a  reserved  fund  for  repairs,  building,  rebuilding,  or 
improvements  to  be  effected  on  the  charity  estates;  (clause  10),  that  when  the 
reserved  fund  amounted  to  1,0002.,  or  so  long  as  not  less  than  1001.  per  annum, 
or  such  sum  as  should  be  enough  to  make  the  value  of  the  reserved  fund  equal 
to  1,000L,  was  carried  to  such  fund,  the  surplus  income  might  be  applied  in 
the  establishment  or  maintenance  of  exhibitions,  for  the  regulation  of  which 
provision  was  made  by  the  scheme.  The  scheme  provided  also  (clause  16)  for 
the  election  of  144  foundation  scholars  (first  from  children  of  residents,  and 
then  from  strangers)  who  were  to  be  between  the  ages  of  seven  and  fourteen 
years  and  not  (except  with  special  leave)  to  remain  in  the  school  after  attaining 
nineteen.  It  was  also  provided  (clause  23)  that  the  master  and  usher  should 
respectively  inhabit  the  two  dwelling-houses  adjoining  the  school-house,  without 
paying  rent  or  taxes,  and  should  be  at  liberty  with  the  consent,  and  subject  to 
the  regulations,  as  well  as  to  number  as  otherwise,  to  be  from  time  to  time  made 
by  the  visitor,  or  by  the  governors  (exclusive  of  the  master  and  usher),  with  the 
sanction  of  the  visitor,  to  take  the  children  into  their  houses  as  boarders,  and 
to  educate  them  in  the  school  and  to  receive  payment  in  respect  of  such  board 
and  lodging ;  the  parents  or  guardians  of  such  boys  paying  to  the  governors  tar 
education  the  sums  before  provided. 

The  present  gross  income  of  the  charity  amounted  to  1,2861.  168.,  and  the 
petitioners  suggested  that  the  value  of  the  school  property  might  increase  in  a 
few  years. 

The  present  expenditure  was  stated  in  round  numbers  to  be  as  follows: — 

Tuition   £450 

Parochial  School    ...       ...       ...    ■••  50 

Average  of  Repairs.  Bates,  Salaries,  &c.    150 

The  Fifty  Foundation  Scholars  at  51.  per  head  rate  ...  250 

£900 

The  petition  proceeded  to  state  that  notwithstanding  the  repeated  efforts 
made  to  improve  the  school,  there  were  now  only  sixty -one  boys — namely, 
thirty-six  day  boys,  and  twenty-five  boarders;  and  that  "  the  existing  scheme 
might  therefore  be  considered  to  have  failed,  and  the  only  prospect  of  increasing 
the  reputation  and  utility  of  the  school  was  by  introducing  oonBidetabte 
modifications  into  it." 

The  Earl  of  Brownlow  (one  of  the  governors)  had  signified  his  willingness 
to  give  4,0001.  sterling  for  the  purpose  of  endowing  two  exhibitions  of  601.  a-year, 
on  certain  conditions  which  he  had  suggested. 
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The  petition  stated  that  that  gift  would  of  itself  necessitate  some  modiiica- 
tion  of  the  existing  Bcheme,  and  that  it  was  calculated  greatly  to  facilitate  those 
improvements  in  the  character  of  the  school  which  the  petitioners  and  the  other 
governors  thought  desirable ;  further,  that  the  houses  of  the  master  and  usher 
were  extremely  deficient  in  accommodation,  and  that  this  oirciuustance  checked 
any  increase  in  the  number  of  boarders,  in  which  direction  alone  (as  experience 
shewed)  the  school  was  capable  of,  or  was  at  any  rate  likely  to  receive,  material 
increase.  It  was  intended,  if  the  proposed  modifications  in  the  existing  scheme 
were  approved  by  the  Court,  to  spend,  with  the  sanction  and  tmder  the 
superintendence  of  the  Charity  Commissioners,  such  a  sum  as  might  be  required 
for  enlarging  the  school  premises  and  adapting  the  houses  of  tihe  master  and 
usher  for  the  reception  of  a  greatly  increased  number  of  boarders ;  and  ' '  it  was 
intended  to  apply  for  this  purpose,  with  £arl  Brownlow's  consent,  the  4,0001. 
given  by  him  for  founding  exhibitions." 

The  proposed  supplemental  scheme  was  set  out  in  the  petition,  and  the 
material  alterations  from  that  in  force  were  as  follows :  — 

(a)  Provision  was  made  for  repaying  by  annual  instalments  money  to  be 
borrowed  for  improving,  enlarging,  and  rebuilding  the  school  buildings. 

(b)  The  head-master  and  usher,  who,  under  the  existing  scheme,  were  to 
receive  from  the  endowment  the  fixed  annual  stipends  of  2001.  and  1001. 
respectively,  were,  under  the  proposed  amendments,  to  receive  from  the  same 
source  such  fixed  annual  salaries,  being  not  less  than  200Z.  and  1001.  respectively, 
as  the  governors  other  than  the  master  and  usher,  with  the  consent  of  the 
visitor,  should  from  time  to  time  direct  and  appoint.  The  head-master  was 
to  receive  two-thirds  and  the  usher  one-third  of  the  capitation  fees  payable  by 
the  scholars;  and  the  head-master  was  to  receive  two-thirds  of  51.,  and  the 
present  usher  one-third  of  51.,  from  the  rents  of  the  estates  in  respect  of  every 
foundation  scholar  appointed  previously  to  the  establishment  of  that  scheme. 

(d)  The  school  was  to  be  open  to  all  boys  not  less  than  eight  nor  more  than 
fifteen  years  old,  who  could  read  and  write,  and  were  acquainted  .with  the  first 
four  rules  of  arithmetic,  on  payment  to  the  governors  in  advance  in  each  term 
of  such  capitation  fee  in  respect  of  all  instruction  (other  than  classical  and 
religious  instruction)  as  the  governors,  with  the  consent  of  the  visitor,  should 
from  time  to  time  require  and  approve ;  provided  that  boys  whose  parents  or 
guardians  should  be  resident  in  Berkhampstead  or  Northchurch)  such  boys  being 
qualified  as  before  mentioned)  should  be  entitled  to  be  admitted  to  and  attend 
^e  school  on  payment  of  a  fee  of  3L  38.  annually.  Provided  also,  that  no 
capitation  fee  should  be  required  from  boys  who  were  free  foundation  scholars 
prior  to  the  establishment  of  the  supplemental  scheme. 

(e)  No  boy  lodging  in  any  house  in  Berkhampstead,  or  in  the  neighbour- 
hood, not  being  the  house  of  his  parents,  or  of  persons  in  loco  paTentts,  was  to 
be  admitted  to  the  school  unless  such  house  should  be  approved  by  the  governors. 

{€)  In  consideration  of  the  4,000Z.  to  be  paid  by  Lord  Brownlow,  the 
governors  were  to  establish  and  maintain  in  perpetuity,  out  of  the  charity 
estates,  two  exhibitions  of  60Z.  a-year  each.    They  were  also  to  be  at  liberty 

to  establish  any  more  exhibitions,  not  exceeding  601.  each,  which  the  funds  of 
the  charity  might  at  any  time  enable  them  to  establish;  such  exhibitions  to  be 
tenable  by  boys  educated  at  the  school  and  proceeding  to  Oxford,  Cambridge, 
or  Durham,  or  to  any  other  university,  college,  hospital,  or  institution  approved 
by  the  visitors.  The  last-mentioned  provision  was  proposed  to  be  hi  substitution 
for  clause  10  of  the  existii^  scheme,  which  latter  it  was  proposed  should  be 
abrc^ted. 

(g)  The  governors,  when  in  their  opinion  the  funds  should  be  sufficient, 
were  to  be  at  liberty,  with  the  approbation  of  the  Charity  Commissioners,  to 
establish  one  or  more  scholarships,  tenable  at  the  school  by  boys,  subject  to 
such  rules  as  the  governors,  with  the  sanction  of  the  visitor,  might  prescribe. 

(h)  Power  was  to  be  given  to  the  visitor,  on  the  application  of  the  governors. 
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to  appoint  examinerB,  and  to  pay  them  such  sum  as  the  governors  should 
think  fit. 

(j)  Except  BO  far  as  the  existing  scheme  might  be  varied  by  the  provisions 
of  tiie  supplemental  scheme,  the  existing  scheme  was  to  continue  in  full  force. 

The  result,  so  far  as  capitation  fees  or  payments  of  head-money  to  the 
master  were  concerned,  appeared  to  be  that,  in  respect  of  all  boys,  SL  per  boy 
should  be  paid  out  of  the  endowment,  and  in  addition,  for  boys  &om  the  town, 
81.  88.  per  annum  by  their  parents,  which  sum  of  81.  Ss.  might,  as  to  boys 
strangers  to  the  town,  be  increased  at  the  discretion  of  the  governors  and  visitor 
without  limit;  but  that,  as  to  boys  who  were  free  foundation  scholars  prior  to 
the  establishment  of  the  supplemental  scheme,  no  capitation  fee  should  be 
taken. 

The  petition  stated  that  a  copy  of  the  proposed  scheme  was,  in  pursuance 
of  the  recommendation  of  the  Charity  Commissioners,  deposited  in  the  town-hall 
in  Berkhampstead,  in  order  that  the  inhabitants  of  the  town  might  be  able  to 
consider  it.  Several  meetings  of  Hke  inhabitants  were  held  to  consider  it,  and 
st  the  last  of  the  meetings,  held  on  the  10th  of  January,  1864,  a  resolution 
was  passed  that  no  scheme  would  be  satisfactory  to  the  ii^abitants  which  did 
not  provide  sufficient  funds  for  the  free  education  of  144  boys  before  applying 
any  portion  of  the  funds  of  the  charity  to  any  other  purpose. 

The  petition  further  stated  that  the  Charity  Commissioners  had  granted 
their  certificate,  authorizing  the  petitioners,  with  the  concurrence  of  the  otiier 
governors,  to  apply  for  an  onler  establishing  a  new  scheme,  altering  and 
amending  the  existing  scheme,  and  for  any  further  or  other  order  or  relief 
properly  incidental  to  the  application;  and  that  the  governors  other  than  the 
petitioners  fully  concurred  in  the  application. 

A  memorial  in  opposition  to  the  scheme,  dated  the  20th  of  February,  1866, 
had  been  presented  to  the  Charity  Commissioners  by  two  inhabitants  of 
Berkhampstead- — Alfred  Healey  and  Alfred  Compign^- — and  this  memimal  was 
further  confirmed  by  the  signatures  of  131  other  inhabitants  of  the  town. 

The  memorialists  called  attention  to  the  object  of  the  foundation  of  the 
school  as  stated  in  the  letters  patent  to  King  Henxy  VUI.,  which  was  "  the 
teaching  of  children  in  grammar,  freely,  without  any  exaction  in  regard  of 
money  for  the  teaching  of  the  same  children,  not  exceeding  the  number  of  144. " 

They  also  stated  that  in  the  interval  between  1841  and  1857,  with  the 
consent  of  the  then  master,  Mr.  Willcocks,  and  under  his  sanction,  a  suitable 
house  was  taken  by  a  Mrs.  Hawkins  for  the  reception  of  boarders,  at  a  moderate 
rate  of  payment.  This  house  was  soon  filled,  and  boarders  attended  the  school 
to  the  number  of  twenty,  until  Mr.  Willcoclcs,  having  succeeded  to  an  estate 
elsewhere,  resigned  his  office,  and  anoth^  master  was  appointed.  The  boarding- 
house  was  discouraged,  and  soon  closed;  Mrs.  Hawkins  left  the  town,  ai^ 
the  boarders  were  lost  to  the  school. 

They  submitted  that  the  so-called  supplemental  scheme  was  one  that  would 
override  the  letters  patent  of  King  Henry  VIII.,  the  governing  statute  of  King 
Edward  VI.,  and  the  orders  in  Chancery;  for  that  the  object  of  the  statute  and 
orders  was  to  carry  into  effect  the  original  and  apparently  chief  object  of  the 
donor  and  royal  founder,  namely,  the  teaching  of  children  "  in  grammar,"  or, 
since  the  decree  in  1841,  the  teaching  of  children  "  as  well  in  grammar  as  in 
other  branches  of  education,  sanctioned  by  the  visitor,"  and  free  of  expense; 
and  not  to  provide  for  the  master  and  usher  by  allotting  the  greater  portion 
of  the  rents  and  profits  for  their  benefit ;  whereas  the  supplemental  scheme,  after 
the  present  foundation  list  was  exhausted,  utterly  rejected  all  free  scholars,  even 
from  instruction  in  Latin  and  Greek,  and  directed  that  the  inhabitants  should 
pay  in  respect  of  every  child  the  sum  of  31.  at  least,  or  any  other  sum  the 
governors  might  impose,  with  the  certainty  that  such  child  would  be  regarded 
by  the  master  and  usher,  as  the  boarders  were  at  Mrs.  Hawkins's,  in  the  light 
of  an  incumbrance.  They  contended  that  the  scheme  allotted  the  rents  and 
profits  entirely  for  the  benefit  of  the  master  and  usher :  for,  having  first  excluded 
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all  free  Bcholare  in  future,  it  gave  to  the  master,  in  addition  to  the  school  and 
school  buildiugs,  a  stipend  of  2001.  a-year,  and  to  the  usher  lOOL  a-year,  or 
Buch  lai^er  sum  as  the  governors  might  choose,  provided  for  their  retiring 
salaries,  for  under-masters  to  the  extent  of  1501.,  gave  120Z.  annually  for  two 
exhibitions,  and  then  proposed  to  borrow  4,0001.  (if  necessary)  to  build  boarding- 
houses  for  seventy  boarders,  thus  enriching  the  niaster  and  usher  out  of  the 
funds  of  the  charity. 

They  further  expressed  their  convictions  that  the  town  and  neighbourhood 
would  supply  144  scholars,  if  proper  encouragement  were  given  to  pupils  by 
the  introduction  of  boarding-houses,  and  by  the  removal  of  the  necessity 
imposed  upon  scholars  of  learning  Latin  and  Greek ;  and  opposed  the  expendi- 
ture of  the  funds  to  build  houses,  the  foundation  of  exhibitions,  and  the  granting 
of  burrowing  powers.  They  pointed  out  that  the  governors  had  the  power  of 
raising  the  stJaries  of  the  master  and  usher,  if  the  revenues  of  the  charity 
permitted ;  and  they  thought  this  mode  of  direct  remuneration  better  than  the 
erection  of  buildings  for  private  boarding-houses. 

Mt.  Amvhlett,  Q.C.,  and  Mr.  Wickens,  supported  the  prayer  of  the  petition. 

Mr.  W.  M.  James,  Q.C.,  and  Mr.  Freeling,  opposed  on  behalf  of  Messrs. 
Healey  and  CompignA. 

Mr.  Daniel,  Q.C.,  and  Mr.  MelviUe,  for  other  parties  in  the  same  intwest. 

Mr.  T.  H.  Terrell  said  that  the  supplemental  scheme  had  met  with  the  full 
sanction  and  approbation  of  the  Attorney-General,  for  whom  he  appeared. 

Nov.  21. — Sir  W.  Page  Wood,  V.C. — The  questions  that  arise  upon  this 
scheme  relate  to  the  better  regulation  of  the  school  at  Berkhampstead.  The 
scliool  was  orginally  founded  in  the  time  of  Kii^  Edward  VI.,  and  the  founda- 
tion deed  originally  provided  for  a  grammar  school,  with  one  master  and  one 
usher,  for  teaching  144  children  in  grammar,  at  Berkhampstead.  It  was  found 
that  the  school  had  failed  in  answering  the  purposes  which  one  may  deem  the 
founder  to  have  originally  had  in  view,  especially  with  regard  to  the  number 
of  scholars,  there  never  having  been  anything  like  the  number  of  144  requiring 
admission  into  the  school.  The  consequence  was  that  first  an  attempt  was  made 
in  1841,  and  afterwards  a  series  of  attempts  were  made  up  to  1855,  for  the 
purpose  of  giving  more  life  to  the  school  by  making  some  change  in  the  arrange- 
ment and  management  of  the  establishment. 

Amox^  other  things,  the  scheme  of  1855  (which  was  confirmed  in  1857) 
provided  that,  inasmuch  as,  apparently,  the  revenues  were  not  sufficient  for 
making  an  effective  school — such  as,  I  may  safely  assume,  was  supposed  by 
the  Court  to  have  been  the  intention  of  the  founder  to  establish — two  or  three 
things  should  be  done,  which  might,  it  was  supposed,  have  some  effect  in 
advancing  the  interests  of  the  school. 

In  the  first  place,  the  property  had  been  vested  originally  in  the  master 
and  usher  as  a  quasi  corporation.  There  appears  to  have  been  a  set  of  governors 
established,  and  instead  of  this  scheme  of  vesting  the  property  entirely  in  the 
master  and  usher,  a  retiring  allowance  was  given  to  the  then  master,  under 
whom  the  school  seems  to  have  greatly  languished.  It  was  then  considered 
that  the  revenues  of  the  school  might  be  employed  in  paying  a  capitation  fee 
to  the  master — the  scholars  being  free — so  as  to  make  his  salary  dependent,  in 
a  great  degree,  on  the  number  of  boys  who  might  be  in  the  school.  That  was, 
no  doubt,  one  mode  of  inducing  the  master  to  use  his  utmost  efforts  to  secure 
a  larger  attendance.  Accordingly,  the  5th  clause  of  the  scheme  provided,  with 
regard  to  the  rents  and  profits,  as  follows :  That  after  deducting  the  quit  rents, 
the  revenues  should  so  far  as  the  same  would  extend,  be  apphed  in  manner, 
following — first,  in  payment  of  the  retiring  person  (which  I  may  observe  was 
a  matter  not  provided  for  by  the  deed) ;  secondly,  for  keeping  in  repair  the 
■ehool-house  and  the  buildings  and  appurtenances  connected  therewith,  and  in 
payment  of  all  the  costs,  charges,  and  expenses  of,  or  incident  to,  the  manage- 
ment, repairs,  and  maintenance  of  the  estate  and  premises  belonging  to  the 
school;  thirdly,  in  payment  in  lieu  and  satisfaction  of  the  moneys  formerly 
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to  be  paid  and  applied  in  and  about  the  relief  of  the  poor  people  of  the  town 
of  Berkhampstead  of  the  yearly  sum  of  50i.  (that  being  one  of  the  trusts  of  the 
residuary  property  in  the  original  deed),  or  such  larger  sum  as  the  governors 
should  think  fit,  not  exceeding  one-sixteenth  part  of  the  net  income  of  the 
estates  during  the  year  last  aforesaid.  That  scale  was  fixed  on  a  view  of  the 
income  of  the  property  when  the  foundation  first  took  place,  and  of  the  relative 
proportion  which  it  was  supposed  the  town  of  Berkhampstead  would  be  entitled 
to,  if  an  apportionment  of  the  uacome  were  made  as  it  then  stood;  and  the  fund 
was  appropriated  to  the  maintenance  of  an  infant  or  elementary  school,  which 
has  been  estabhshed.  Then,  fourthly,  to  pay  to  the  master  of  the  school  for 
the  time  being  a  salary  of  1501.  during  the  continuance  of  the  retiring  annuity, 
and  to  the  usher  751.  a-year;  and  when  the  annuity  to  the  retiring  master  ceased, 
the  salaries  were  to  be  increased  to  200i.  and  1001.  respectively.  Then  comes 
the  provision  as  to  paying  the  capitation  fee.  As  many  yearly  sums  of  51.  each 
as  should  be  equal  to  the  number  of  foundation  scholars  were  to  be  paid,  in 
the  proportion  of  two-thirds  to  the  master,  and  one-third  to  the  usher,  together 
with  their  respective  salaries.  The  Chilian  who  were  thus  paid  tot  were  to 
have  the  benefit  of  the  school  gratuitously,  and  were  to  be  free  scholars  therein ; 
but  "  in  case  the  income  of  the  school  "  (and  this  is  a  very  important  provision) 
"  should  not  be  sufficient  to  admit  of  the  payment  of  as  many  additional  sums 
as  should  be  equal  to  the  full  number  of  the  foundation  scholars  in  the  school, 
namely,  144,  then  there  should  be  paid  in  manner  aforesaid  as  many  of  such 
sums  as  the  income  would  suffice  to  pay,  and  such  payments  should  be  applied 
in  respect  of  the  foundation  scholars  according  to  the  priority  of  their  respective 
admissions  as  foundation  scholars  into  the  school ;  and  during  such  time  as  the 
income  should  be  insufficient  to  provide  such  annual  sums  in  respect  of  all  the 
foundation  scholars,  there  should  be  paid  to  the  governors  by  the  friends  of 
every  foundation  scholar,  in  respect  of  the  increased  benefit  to  be  afforded  him 
in  the  school,  the  like  yearly  sum  of  51.  by  equal  half-yearly  payments." 

So  that,  in  truth,  that  scheme  departed  from  the  original  scheme  of 
gratuitous  instruction  to  this  extent.  It  was  said,  We  must  first  get  rid  of 
the  inefficient  master  by  pensioning  him  off;  then,  in  order  to  make  effective 
the  salary  for  competent  masters,  it  is  provided  that  51.  should  be  paid  for  every 
boy  on  the  foundation — nothing  like  the  number  of  144  had  presented  them- 
selves— leaving  a  considerable  number  of  boys  subject  to  the  payment  of  the 
capitation  fee  of  51.  So  far  it  seems  to  have  departed  from  the  scheme  of 
gratuitous  education,  because  it  took  out  of  that  fund  which  might  be  applied 
in  paying  capitation  fees,  in  the  first  place,  the  salary  of  the  retiring  master; 
and  in  the  next  place,  such  sums  as  were  thought  by  the  Court  competent  to 
secure  efficient  masters;  and  out  of  those  enlarged  salaries  to  the  master  and 
usher  it  would  be  necessary  that  deductions  should  be  made  in  respect  of  the 
144  scholars,  if  any  such  number  presented  themselves.  In  point  of  fact, 
payment  had  never  been  made  for  that  number.  It  had  been  made  for 
somewhere  upon  the  average  of  fifty  scholars,  amounting  altogether  to  2501. ; 
leaving,  therefore,  ninety  scholars  of  the  144,  who  would  have  had  to  pay  this 
51.  each,  if  they  had  presented  themselves. 

Then,  after  having  provided  for  these  matters,  it  says,  "  For  providing  such 
instruction  for  the  scholars  in  the  said  school  as  after  mentioned,  the  governors 
shall  from  and  after  the  Ist  of  April,  1856,  out  of  the  yearly  rents,  issues,  and 
profits  of  the  estates  of  the  said  school  and  chanty,  pay  to  the  master  and 
usher  such  sum  and  sums  of  money,  if  any.  as  the  visitor  of  the  school,  or  the 
governors,  other  than  the  master  and  usher,  with  the  sanction  of  the  visitor, 
shall  direct,  not  exceedini;  the  sums  hereinafter  mentioned — that  is  to  say, 
whenever  the  number  of  foundation  scholars  in  the  school  shall  be  less  than 
forty-one,  not  exceeding  the  yearly  sum  of  lOOL ;  when  the  number  of  such 
scholars  shall  be  more  than  forty,  and  less  than  seventy-one,"  so  much;  and 
so  it  goes  on,  giving  a  scale  according  to  the  number  of  foundation  scholan 
that  might  possibly  be  admitted,  up  to  seventy,  which  I  suppose  it  was  then 
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considered  likely  to  be  the  highest  ntunber  of  those  144,  who,  abstractedly 
considered,  would  have  had  the  right  to  present  themselves.  Then  there  was 
to  be  instruction  provided  in  "  English  literature,  history,  geography,  writing, 
mathematics,  the  French  and  German  languages,"  and  so  on. 

This  bei^g  the  scheme,  (I  need  not  go  through  the  other  parts  of  it),  I  will 
mention  simply  this,  that  exhibitions  were  contemplated  in  the  scheme  of  1855, 
whenever  the  funds  should  allow ;  and  this  seems  to  have  been  a  matter  in  the 
contemplation  of  the  visitor  originally.  Then  the  governors,  by  the  15th  clause, 
were  to  elect  144  foundation  scholars,  the  children  of  persons  being  at  the  time 
of  such  election  resident  inhabitants  of  the  town  of  Berkhampstead,  or  persons 
who,  if  then  deceased,  should  have  been  resident  inhabitants  of  the  town ;  in 
the  first  instance;  and  in  default  of  them,  then  the  children  of  any  persons 
throughout  the  United  Kingdom ;  and  the  nimiber  was  to  be  made  up  to  144. 
Then  there  was  a  provision  for  the  payment  of  a  fee  to  the  examiners,  and 
other  small  matters.  I  should  mention  also  that  boarders  were  allowed  by  the 
scheme  to  be  taken  by  the  master  in  the  house  appropriated  to  the  master, 
and  by  the  usher  in  the  house  appropriated  to  the  usher. 

Now  that  which  has  occasioned  this  supplemental  scheme  to  be  brought 
forward  is,  that  in  the  first  place,  the  master  who  had  the  retiring  allowance 
of  250Z.  a-year,  has  recently  died,  and  that  has  brought  in  an  additional  income 
of  250Z.  a-year  to  the  school.  It  further  appears  that  notwithstanding  all  the 
efforts  which  are  said  to  have  been  used  from  time  to  time  to  improve  the 
school  (and  this,  I  think,  is  fully  made  out  by  the  affidavits),  the  number  of 
boys  in  coiu^e  of  education  is  comparatively  small,  there  being  at  present  only 
sixty-one  boys  at  the  school,  of  whom  thirty-six  are  day  boys,  and  the  remaining 
twenty-five  are  boarders,  and  that  is  about  the  average  of  the  last  few  years. 
There  are  only  thirty-six  boys,  therefore,  who  have  come  into  the  school  as 
persons  resident  in  the  town  of  Berkhampstead  or  the  neighbourhood.  There 
are  boarders  in  the  town  as  well ;  but  not  children  whose  parents  or  those  who 
stand  in  loco  pareniia  to  them,  are  inhabiting  Berkhampstead.  It  cannot  be 
said,  therefore,  certainly,  that  this  school  has  attained  to  any  such  state  as 
that  which  the  founder  himself  intended ;  and  as  to  getting  anything  like  144 
boys  to  take  advantage  of  this  free  education,  it  appears  that  at  the  utmost 
now  there  are  only  sixty. 

In  this  emergency  Lord  Brownlow  has  offered  a  munificent  gift  to  the  school 
of  4,000?. ;  but  he  offers  it  on  this  condition,  that  exhibitions  be  provided  with 
this  4,000i.,  which,  taken  at  SI.  per  cent,  would  produce  about  1201.  a-year;  and 
he  also  stipulates  that,  in  that  case,  the  school  itself  shall  provide  120Z.  a-year 
out  of  its  funds  for  the  purpose  of  exhibitions.  On  that  part  of  the  case  I 
should  not  have  the  slightest  doubt.  The  original  scheme  of  1855  contemplates 
exhibitions,  if  the  funds  should  be  sufficient;  but  here  is  a  great  improvement 
offered  to  the  school  by  this  donation  of  4,00(H.  towards  the  permanent  increase 
of  its  funds,  which  is  to  be  for  the  permanent  benefit  of  the  school,  if  exhibitions 
are  provided  of  the  like  amount.  That  is  an  offer  which  it  appears  to  me 
impossible  for  the  Court  to  decline. 

The  remaining  questions  are  these : — It  is  proposed  by  the  governors  that 
the  master's  bouse  and  the  usher's  house  should  be  improved,  so  that  there 
should  ^e  a  greater  accommodation  for  boys;  and  it  is  proposed  to  apply  the 
whole  of  this  4,0001.  in  snish  improvements;  and  then,  for  the  future,  it  is 
proposed  that  there  should  not  be  any  foundation  boys,  properly  so  called  (that 
is  to  say,  boys  paying  nothing,  and  admitted  gratuitously  to  their  education), 
but  that  hereafter  all  alike  should  pay  three  guineas — that  is  to  say,  all  belonging 
to  the  town  or  to  the  neighbouring  district  of  Northchurch,  and  that  all  other 
scholars  should  pay  such  sum  as  should  be  fixed  by  the  governors,  and  which 
was  contemplated  to  be  about  nine  or  ten  guineas. 

That  portion  of  the  supplemental  scheme  is  certainly  a  large  inroad  upon 
the  original  scheme  of  the  founder  of  having  some  boys  (he  said  144)  who  should 
have  entirely  gratuitous  educaticm.    On  that  part  of  the  case  I  have  felt  very 
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considerable  difficulty.  It  is  exceedingly  probable,  I  think,  that  such  an 
alteration  would  greatly  improve  the  school  by  making  it  a  good  and  valuable 
school,  though  up  to  the  present  time  it  seems  to  have  been  in  a  state  of  great 
abeyance  as  regards  the  benefits  which  have  been  conferred  on  those  who  have 
attended  it.  Nevertheless,  I  was  glad  to  find  that  one  gentleman,  who  takes 
a  view  adverse  to  the  views  of  the  governors,  says  in  his  affidavit  he  was  hiTniwIf 
educated  at  that  school,  and  that  he  received  such  an  education  as  would  have 
fitted  him  for  the  university. 

Now  as  regards  those  who  oppose  any  alteration  whatever,  they  say :  ' '  Let 
144  free  scholars  be  freely  admitted  from  all  parts  of  the  world,  and  let  them 
be  admitted  in  this  way,  by  being  invited  by  this  free  education  to  come  and 
lodge  in  the  town,  at  dames'  houses  and  the  like,  under  such  discipline,  or 
absence  of  discipline,  as  prevails  in  such  establishments."  But  they  couple 
the  proposal — as  one  cannot  help  seeing  very  strongly  and  explicitly  throughout 
the  afiidavits — with  this,  that  it  ought  to  be  something  for  the  benefit  of  tiie 
people  of  Berkhampstead,  in  the  shape  of  a  oommwsial  school,  and  ought  not 
to  be  a  grammar  school  at  all.  That  is,  as  I  have  observed,  a  prevaleot  view 
in  the  affidavits;  but  it  is  as  contrary  to  the  view  of  this  founder  as  can  well 
be  conceived;  and  when  they  speak  of  the  astonishment  which  the  founder 
would  have  felt  at  not  finding  144  boys  being  admitted  gratuitously,  1  am  quite 
sure  he  would  be  more  astonished  if  he  found  that  those  put  on  this  foundation 
were  not  to  be  instructed  in  the  learned  languages.  As  far  as  that  view  is  put 
forward,  I  cannot  adopt  it  for  a  moment. 

Looking  to  what  has  actually  happened  up  to  the  present  time,  it  appears 
to  me  to  be  an  abundant  compliance  with  the  scheme  of  the  founder  to  provide 
as  follows.  Seeing  that,  from  all  time  as  far  as  we  have  any  history  about  it, 
this  school  has  had  nothing  like  144  children  coming  into  it  gratuitously,  and 
seeing  also  that  the  only  persons  who  can  come  into  it,  except  through  the 
medium  of  lodging  at  dames'  houses,  or  at  other  lodging-houses  which  may 
set  up  at  Berkhamp stead,  must  be  those  who  are  confined  to  the  immediate 
district  (although  it  is  quite  true  that  there  is  nothing  in  the  original  scheme 
which  says  the  immediate  district  is  to  be  the  district  benefited).  I  think  tiiat 
if  abundant  provision  is  made  for  all  those  who  can  come  to  take  the  benefit  of 
the  school  gratuitously  from  the  immediate  neighbourhood,  the  Court  would 
not  much  regard  the  interest  of  the  rest  of  the  inhabitants  of  England  who 
might  be  sending  their  children  to  Berkhampstead  to  lodge  in  places  where 
they  would  be  under  no  discipline  or  charge  whatever  beyond  that  of  the  owner 
of  the  house,  and  so  brought  to  take  advantage  of  the  school.  I  do  not  think 
there  would  be  many  such  persons,  nor  does  experience  show  that  there  hav« 
been.  There  is  some  evidence  of  a  lady  having  set  up  an  establishment  which 
was  discouraged,  and  which,  therefore,  is  said  to  have  be^  put  an  end  to;  but 
with  all  that  has  been  done,  even  including  the  boarders  and  everybody  else, 
we  have  only  sixty  children  in  the  school  now. 

As  regards  the  master's  house,  I  have  not  the  slightest  doubt  that  that 
is  in  a  state  which,  if  he  is  to  have  boarders  at  all  (and  that  is  provided  for  by 
the  scheme  of  1855),  requires  to  be  thoroughly  reoi^anized.  I  cannot  read  the 
report  of  Mr.  Martin,  the  Inspector  of  Charities,  and  have  any  doubt  that  the 
master  is  not  put  on  a  fair  footing  as  regards  the  reception  d  boarders  it  the 
house  is  to  remain  as  it  is.  The  question  of  how  much  should  be  spent  is  a 
matter  that  requires  more  consideration  at  Chambers  than  I  can  give  to  it  in 
Court.  It  is  contemplated  that  he  should  have  some  thirty  or  forty  boarders. 
It  appears  to  me,  regard  being  had  to  the  small  funds  of  this  school,  there 
may  be  a  great  deal  of  doubt  as  to  whether  the  enlai^ement  should  be  on  so 
large  a  scale. 

On  going  over  the  scheme ;  the  conclusion  I  have  come  to  is,  to  introduce 
a  number  not  exceeding  fifty  (I  question  if  the  number  will  reach  so  many)  of 
the  local  children  who  shall  be  free.  Then  to  say,  if  they  ever  should  exceed 
fifty  (to  keep  that  part  of  the  present  proposed  scheme),  that  those  living  in 
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the  town  shall  not  pay  mote  than  three  gumeas.  Then  to  let  the  govemon,  if 
they  please,  eleei  foundation  scholars  not  exceeding  144;  and  if  in  process -of 
time  there  should  be  an  improvement  of  tiie  property,  let  them  be  provided 
for.  The  scheme  as  I  propose  to  amend  it  wilt  run  thus: — I  take  up  the 
supplemental  scheme  at  that  which  is  the  important  part,  namely,  as  to  the 
appropriation  of  funds.  I  say  they  are  to  be  applied — 1.  "  In  repairing  and 
keeping  in  repair  the  school-house  and  the  buildings."  2.  "  In  payment  of  the 
yearly  sum  of  501.  as  a  fund  for  the  education  of  the  poor."  8.  "  In  payment 
of  the  salaries  or  stipends  of  the  head-master  and  xisher,  and  of  the  allowance 
for  an  assistant-master,  and  of  any  retiring  pensions  granted  to  any  head-master 
or  usher."  Then  I  add  to  that  clause  3  tiie  following  words:  "  including  in 
the  salaries  a  payment  of  three  guineas  each  in  respect  of  fifty  foundation 
scholars,  in  the  proportion  of  two  guineas  to  the  head-master  and  one  guinea 
to  the  usher."  They  will  be  paid  for  out  of  the  funds  of  the  school  just  as 
the  others,  to  make  them  free.  Then,  4.  "In  providing  by  annual  instalments 
for  the  repayment  of  any  sum  or  sums  of  money,"  here  I  say  "  not  exceeding 
in  the  whole  the  sum  of  Z.,"  (that  must  be  filled  up  at  Chambers),  "  which 
may  be  borrowed  by  the  governors,  with  the  authority  of  the  Charity  Commis- 
sioners, for  the  purpose  of  improving,  enlai^ng,  or  rebuilding  l^e  sohool 
buildings,  and  in  pa3rment  of  the  interest  on  such  principal  loan, "  and  so  fori^ 
as  it  stands.  Then,  5.  "  In  payment  of  the  stipends  of  the  holders  of  any 
exhibitions."  Then  I  leave  clauses  B  and  C  as  they  stand.  Then  I  bring  in, 
before  clause  B,  clause  15  of  the  old  scheme  thus  modified:  "  The  governors 
shall  from  time  to  time  elect  foundation  scholars  not  exceeding  144  in  niunber, 
to  be  admitted  into  the  said  school,  preferring,  in  the  first  place,  children  who 
shall  be  residing  with  parents,  or  with  some  one  in  loco  parenttB  at  the  time  of 
such  election,  in  Beridiampstead  or  Nortfachurch,  or  partly  in  one  and  partly 
in  the  other;  and  in  de&ult  of  such  children  aforesaid,  uien  the  children  <n 
parents  throughout  the  United  Kingdom.  * '  That  is  the  provision  for  the  election 
of  scholars  not  exceeding  144. 

Now,  in  clause  D,  I  proceed  in  this  way; — The  proviso,  as  it  at  present 
stands,  is  a  proviso  that  the  Berkhampstead  and  Northchurch  boys  shall  not 
pay  more  than  three  guineas,  but  making  them  all  pay  three  guineas.  That  X 
alter  thus :  "  Provided  that  foundation  scholars,  whose  parents,  or  the  persons 
acting  in  loco  parentis  to  whom  shall  be  resident  in  Berkhampstead  or  North- 
church,  or  partly  in  one  and  partly  in  the  other,  to  the  number  of  fifty  such 
scholars,  and  according  to  the  date  of  their  admission,  shall  be  admitted  to  and 
attend  the  said  school  gratuitously ;  and  if  there  are  more  than  fifty  such  scholars, 
then,  after  the  first  fifty,  at  a  capitation  fee  of  three  guineas  annually;  provided 
always  that  no  capitation  fee  shall  be  required  from  boys  who  are  free  foundation 
scholars  " — ^that  is,  prior  to  the  establishment  of  the  supplemental  scheme. 

Clauses  E  and  F  will  stand  as  they  are.  Then  clause  G  will  have  consider- 
able alteration:  "When,  in  the  opinion  of  the  governors,  the  funds  of  ihe 
charity  shall  be  sufficient "  (here  X  add  this),  "  they  shall  make  pioviBiim  iat 
the  payment  of  the  capitation  fee  in  respect  of  eaah  foundation  scholar  over 
and  beyond  fifty  Berkhampstead  and  Northchurch  scholars,  and  without  any 
restriction  as  to  the  residence  of  the  parents,  or  persons  acting  in  loco  parenfig 
to  such  scholars  "  (that  is,  after  all  these  other  exhibitions.  I  am  afraid  it 
may  be  the  Greek  Kalends,  possibly;  but  there  it  is,  if  the  funds  should  ever 
increase),  "  so  far  as  the  funds  will  permit;  and  thereupon  the  foundation 
scholars  on  whose  behalf  such  payments  shall  be  made,  shall  be  free  from  any 
other  capitation  fee  in  respect  of  education  at  the  school  "  (of  course  they  will 
pay  everything  else  like  any  other  scholar).  "  The  number  of  such  scholars 
shall  not  amount  to  more  than  144. "  That  is  what  X  have  inserted.  Then,  after 
that,  they  shall  be  at  liberty  to  establish  one  or  more  scholarships. 

Then  as  to  the  scholarships  at  the  school,  it  appeared  to  me  doubtful 
whether  I  could  provide  for  them  before  X  had  provided  for  tiiese  foundation 
Boholars.    1201.  a  year  tor  odiibitions  we  have — ^Aat  ia  to  meet  tiie  exhibitions 
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provided  for  by  Lord  Brownlow;  but  I  confess  I  doubt  whether  acholarBhips 
should  be  added.  These  are  scholarships  that  are  to  be  held  at  tibe  uniTerslties. 
However  that  portion  of  the  scheme  is  in  the  nature  of  a  free  education,  and  will 
come  after  the  other. 

The  alterations,  then,  that  I  have  made  come  to  this — that  I  provide  for 
fifty  free  scholars;  and  if  there  should  be  more  than  fifty  belonging  to 
Berkhampstead,  I  provide  for  them  also.  I  do  not  think  it  necessary  to  provide 
for  those  who  shall  be  residing  with  dames,  and  the  like,  and  I  retain  that 
provision  which  says  that  any  boarding  or  lodging  house  must  be  with  the 
approbation  of  the  governors,  for  it  appears  to  me  discipline  cannot  possibly 
be  maintained  in  the  school  unless  some  such  provision  be  observed.  As  regards 
the  building,  I  do  not  feel  disposed  to  make  it  quite  so  lai^e  as  contemplated. 
That  will  be  considered  at  Chambers. 

The  scheme  will  go  back  to  Chambers  with  these  alterations,  and  the  coste 
of  all  parties  will  be  allowed. 

Dec.  18. — The  minutes  of  the  decree,  bo  far  as  it  related  to  the  capitation 
fee  for  the  masters,  were  settled  in  the  following  form :  — 

' '  That  payment  be  made  out  of  the  funds  of  the  said  charity  of  a  capitation 
fee  of  SI.  Ss.  per  annum  (in  the  proportion  of  22.  28.  to  the  master,  and  II.  Is.  to 
the  usher)  in  respect  of  foundation  scholars,  not  exceeding  fifty  in  number, 
remaining  with  their  parents,  or  with  some  one  in  loco  parentia  in  Berkhamp- 
stead  or  Northchurch,  in  the  petition  mentioned,  and  which  boys  so  paid  for 
shall  be  admitted  gratuitously. 

"  And  let  144  foundation  scholars  be  elected,  with  preference  of  their 
residing  at  Berkhampstead  or  Northchurch  aforesaid,  with  their  parents  or 
persons  in  loco  parentis,  and  provision  be  made  out  of  the  income  so  far  as  the 
same,  after  the  above  provisions,  will  allow  it,  for  capitation  fees  in  respect  of 
such  foundation  scholars. 

"  And  let  no  foundation  scholar  residing  with  his  parents  or  some  one 
in  loco  pareniis  in  Berkhampstead  or  Northchurch  pay  more  than  81.  Sa.  per 
annum  as  a  capitation  fee." 


Referred  to,  Siockdide  v.  NichoUon,  [1867]  B.  B.  A. ;  36  L.  J.  Ch.  798;  L.  R. 
4  Eq.  859 ;  16  L.  T.  767 ;  16  W.  R.  986  (V.C.) ;  In  re  Thompson,  1886,  65  L.  T. 
85  (Oh.  D.). 

Will — "  Personal  Representative  " — "  Issue  " — After-acquired  Property. 

Will.  I. — Oifi  to  daughters  for  life,  with  remainder  to  the  child  or 
children  of  such  daughters,  as  they  should  appoint;  in  default  of  appoinimeni, 
equally.  And  on  the  death  of  such  of  the  said  daughters  after  attaining  the  age 
of  twenty-one  years  as  should  die  without  issue,  her  share  to  be  paid  to  her 
personal  representative: — Held,  that  "issue"  meant  issue  who  would  be 
entitled  under  the  former  gift,  i.e.,  children.  "  Personal  representative  " 
meant  executor  or  administrator. 

Husband  and  Wife.  C. — The  husband  of  one  of  the  daughters,  after  the 
death  of  the  testatrix,  by  postnuptial  deed  covenanted  vnth  a  trustee  that  aU  the 
real  and  personal  property  which  might  thereafter  at  any  time  during  the  jmnt 
Uvea  of  himself  and  his  wife  devolve  on  her,  should  be  held  and  disposed  of  by 
her  as  her  separate  property,  notwithstanding  coverture: — Held,  that  the  before- 
mentioned  property,  on  the  wife's  death  without  children,  was  not  subject  to  the 
coverumt,  and  did  not  pass  by  her  will,  but  went  to  her  husband  as  general 
administrator.   Grafftey  v.  Humpage  (1  Beav.  46),  distinguished. 

Lfetitia  Wyndham,  by  her  will,  dated  the  6th  of  January,  1882,  appointed 
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a  sum  of  36,0001.,  out  of  property  over  which  she  "had  a  power  of  appointment, 
to  trustees,  upon  trust  for  her  six  daughters,  Leetitia  Godrington.  Mary  Ana 
Biggs,  Louisa  Elizabeth  KnatchbuU,  Ella  Wyndfaam,  Charlotte  Wyndham, 
and  Henrietta  Sophia  Patient,  for  their  separate  use  respectively  for  life,  and 
after  the  death  of  each  in  trust,  as  to  her  share  to  pay  the  principal  thereof  to 
or  for  the  use  of  the  child  or  children  of  such  daughter  in  such  manner  as  she 
should  by  deed  or  will  appoint;  and  in  default  of  such  appointment,  to  her  child 
or  children,  if  more  than  one,  in  equal  shares  absolutely.  "  And  on  the  death 
of  such  of  her  said  daughters  after  attaining  the  age  of  twenty-one  years,  as 
should  die  without  issue,  her  share  to  be  paid  to  her  personal  representative;  " 
but  if  any  of  her  daughters  should  die  under  age  without  having  been  married, 
then  she  gave  and  appointed  the  shares  of  all  such  as  should  die,  as  well  accru- 
ing as  original  shares,  to  the  survivors  or  survivor  of  the  said  daughters,  in 
like  manner  as  she  had  thereinbefore  given  them  their  shares  of  the  said  36,0001. 
And  she  gave  all  the  residue  of  the  property  subject  to  the  power,  to  and 
amongst  her  five  younger  sons  and  her  said  six  daughters,  equally,  share  and 
share  alike. 

She  died  on  the  7th  of  December,  1837,  leaving  six  sons  and  the  six 
daughters  above  named. 

The  question  for  decision  arose  as  to  the  share  of  Henrietta  Sophia  Patient, 
who  died  on  the  1st  of  September,  18^,  without  ever  having  had  issue,  but 
having  attained  the  age  of  twenty-one.  Her  share  had  been  paid  into  Court 
under  the  following  circumstances. 

By  an  indenture,  dated  the  30th  of  December,  1854,  made  between 
Ambrose  Patient,  the  husband  of  Henrietta  Sophia  Patient,  of  the  one  part, 
and  William  Wyndham  her  father,  and  herself,  of  the  other  part,  Ambrose 
Patient  covenanted  with  William  Wyndham  that  all  the  clothes,  jewels,  and 
other  effects  which  belonged  to  Mrs.  Patient  before  her  marriage  or  which 
were  at  the  date  of  the  indenture  now  in  statement,  used  by  her,  or  reputed 
to  belong  to  her,  and  all  other  real  and  personal  estate  and  effects  which  should 
or  might  at  any  time  thereafter  during  the  joint  lives  of  her  said  husband  and 
herself,  descend,  devolve  upon,  or  be  given,  devised  or  bequeathed  to,  or  in 
trust  for  her,  should  and  might  be  absolutely  held  and  enjoyed  and  be  disposed 
of  by  her  for  her  sole  and  separate  use,  as  she,  notwithstanding  her  coverture, 
should  think  fit. 

Mrs.  Patient  made  her  will,  dated  the  14th  of  October,  1861,  and  thereby 
after  appointing  other  moneys,  over  which  she  had  power,  and  reciting  the 
above  iniienture,  gave  all  the  residue  of  her  estate,  over  which  she  had  any 
control  or  disposing  power,  to  her  brother,  Charles  Henry  Wyndham,  whom 
she  appointed  executor. 

Probate  of  the  will  was  granted  to  the  said  Charles  Henry  Wyndham, 
limited  to  the  property  subject  to  Mrs.  Patient's  several  powers  of  appointment 
and  appointed  by  her  accordingly. 

Administration  caterorum  was  granted  to  Ambrose  Patient. 

On  the  5th  of  March,  1865,  Mrs.  Patient's  share  in  the  36,0001.  appointed 
by  the  will  of  Lstitia  Wyndham,  was  paid  into  Court  under  the  Trustees'  Belief 
Act. 

A  petition  was  presented  by  Ambrose  Patient,  and  some  incumbrancers 
claiming  under  him,  praying  for  payment  of  the  fund  in  Court  to  the 

petitioners. 

The  prayer  of  the  petition  was  contested  by  the  executor  of  Mrs.  Patient 
under  the  limited  probate. 

Mr.  Bolt,  Q.C.,  and  M.  Wickens,  for  the  petitioner. — The  gift  to  the 
*'  personal  representative  "  was  not  too  remote,  for  in  the  preceding  words  "  on 
the  death  of  such  of  my  daughters  after  attaining  the  age  of  twenty-one  years 
as  shall  die  without  issue,"  the  word  "  issue  "  must  be  limited  by  the  preced- 
ing gift,  to  issue  who  would  be  entitled  to  take  under  that  gift.  Prior  on  Issue 
(p.  180),  Pride  v.  Fookt,  per  Turner,  L.J.  (8  De.  G.  &  J.  280),  Hedgee  v. 
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HarpuT  (3  De.  G.  &  J.  129),  Tie  CTawford's  Trust,  per  Kindersley,  V.C.  (2  Drew. 
234),  Chapman  v.  Chapman  (83  Beav.  556),  Dixon  v.  Dixon  (24  Beav.  129). 

The  words  "  personal  represeotative  "  must  be  taken  in  their  usual  and 
proper  Sense.  The  cases  in  which  a  different  constniotion  has  been  given  were 
all  cases  in  which  there  ^s  an  incompatibility  in  the  form  of  the  gift  with  the 
character  of  representation,  as,  for  instance,  where  words  of  severance,  such 
as  "  personal  representatives  share  and  share  alike,"  or  the  like,  were  intro- 
duced; Palin  V.  HilU  (1  M.  &  K.  470),  King  v.  Cleveland  (4  De.  G.  A  J.  477). 

Mr.  Charles  Hall,  for  the  trustees  of  the  will. 

Mr.  Freeling,  for  some  of  the  residuary  legatees  and  of  the  next-of-kin, 
did  not  oppose. 

Mr.  E.  R.  Turner,  for  others  of  the  next-of-kin  and  residuary  legatees  and 
also  for  Charles  Henry  Wyndham,  the  executor  under  the  limited  probate  of 
Mrs.  Patient's  will,  submitted  the  case  of  the  nextnsf-kin  and  residuary  legatees 
to  the  Court,  and  in  favour  of  the  next-of-kin  cited  Robinson  v.  Smith  (6  Sim. 
47);  and  he  referred  also  to  Smith  v.  Barneby  (2  Coll.  728),  and  Re  Hughes 
(4  Gift.  432).  He  contended  that  *'  personal  representative  "  meant  the 
limited  executor:  Grafftey  v.  Humpage  (1  Beav.  46).  The  only  words  which 
seemed  to  contradict  this  contention  were  the  words  in  the  deed  of  the  30th 
of  December,  1854,  limiting  the  property  which  was  thereby  settled  to 
Mrs.  Patient's  separate  use,  to  real  and  peraonal  property,  which  might  there- 
after during  the  joint  lives  of  Mr.  and  Mrs.  Patient  descend,  devolve  upon,  or 
be  given,  Ac,  to  her.  In  the  case  of  Orafftey  v.  Humpage,  the  words  were 
very  similar,  and  it  was  there  held,  that  the  right,  which  did  not  ripen  till  the 
death  of  the  wife,  accrued  by  the  coverture. 

Sir  W.  Page  Wood,  V.C. — Two  of  the  points  raised  in  this  case  seem  to 
me  concluded  by  authority.  In  the  first  place,  where  there  is  a  devise  to 
children  of  the  first  taker,  and  then  a  gift  over  on  the  death  of  such  first  taker, 
"  without  issue,"  the  word  issue  is  confined  to  issue  who  could  take  tmder  the 
former  limitation,  and  the  reason  of  this  rule  is  well  expressed  by  the  Lord 
Justice  Turner  in  the  case  cited  of  Pride  v.  Fooka.  It  seems  also  well  settled 
that  the  words  "  personal  representative  "  must,  in  the  absence  of  other 
controlling  words,  which  do  not  appear  in  this  case,  be  taken  to  mean  person 
claiming  as  executor  or  administrator.  Some  difficulty,  however,  arises  in  this 
case,  as  between  the  executor  of  Mrs.  Patient,  under  her  testamentary  appoint- 
ment, and  the  petitioner,  Mr.  Patient,  as  her  general  administrator. 

The  case  of  Orafftey  v.  Humpage,  relied  on  by  Mr.  Turner  in  support 
of  the  daim  of  tiie  executor,  is,  however,  distinguishable  in  what  seem  to  me 
material  pouits  from  the  present  case;  it  was  a  case  of  ante-nuptial  settlement, 
and  the  apparent  intention  of  the  settlement  was  to  give  all  future  property 
which  should  accrue  to  the  wife,  or  in  her  right,  to  her  disposal;  and  Loid 
Langdale,  admitting  the  difficulty  thrown  in  his  way  by  the  words  in  that  case, 
which  were,  "  in  case  the  intended  wife,  or  the  husband  in  her  right,  should 
at  any  time  or  times  thereafter,  during  the  said  coverture,  succeed  to  the  posses- 
sion of,  or  acquire  any  property,"  though  the  effect  of  those  words  might  be 
obviated  by  tiie  construction  wmch  he  suggested,  that  the  inchoate  right  vested 
in  the  husband  by  the  coverture,  continued  during  the  coverture,  and  was  only 
completed  by  the  death  of  the  wife  into  a  possessory  right,  which  must  have 
relation  to  the  inchoate  right.  In  the  present  case  this  principle  is  inapplicable, 
for  the  deed  of  December,  1854,  refers  only  to  property  which  should  thereafter 
devolve  on  the  wife  during  the  joint  lives  of  the  husband  and  wife ;  it  could 
not  have  been  intended  to  refer  to  any  property  in  right  of  the  wife,  which  had 
already  devolved;  for  if  so,  such  property  might  have  been  already  spent  by 
the  husband.  All  t^e  interest  which  the  husband  <^tained  in  the  present 
case  accrued  after  the  determination  of  the  joint  lives,  if  we  exclude  the  inchoate 
right  to  take  administettion,  which  had  accrued  befrare  the  date  of  the  deed  of 
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1654.  and  which,  therefore,  could  not  have  been  intended  to  pass  by  that  deed. 
The  power  to  devise,  given  to  Mrs.  Patient  by  that  deed,  was  Umited  to  property 
acquired  after  the  date  of  l^e  deed  and  during  the  joint  lives.  This  is  not 
property  which  can  fall  under  that  designation,  and  is  therefore  excluded  from 
the  power.  The  petitioner  is  therefore,  on  the  true  construction  of  the  will  of 
Mrs.  Wyndham,  entitled,  as  the  personal  i^presentative  of  Mrs.  Patient,  to 
the  trust  fund  in  Court. 


Wood,  V.C.,  Nov.  18,  1866. 
In  re  HUNTER'S  TRUSTS. 
L.  R.  1  Eq.  295. 

In  T6  Hai  to  Chapman,  [1884]  E.  R.  A. ;  58  L.  J.  Ch.  641  (Ch.  D.) :  affirmed, 
[1885]  E.  R.  A.;  54L.  J.  Ch.  595;  52  L.  T.  290  ;  83  W.  E.  570  (C.  A.). 

Will — Vesting — Survivors — Period  of  Dieiribution — Share  by  repreeenta- 

tipn. 

Vested,  Contingent  and  Future  Interests. — Testator  directed  his 
trustees  to  apply  the  rents  of  a  oertain  real  estate  towards  the  maintenance  and 
education  of  his  daughters  (naming  seven),  until  his  youngest  daughter  should 
attain  twenty-one.  He  then  directed  the  property  to  be  sold  and  the  proceeds 
to  be  divided  equally  amongst  his  daughters,  share  and  share  alike;  "  but  if  any 
of  his  said  daughters  should  die  before  his  youngest  daughter  arrived  at  twenty- 
one  years,  her  or  their  share  or  shares  to  be  divided  amongst  his  surviving 
daughters,  share  and  share  alike ;  but  if  any  of  his  said  daughters  should  marry 
and  die  before  the  said  youngest  daughter  attained  twenty-one  and  leave  a  ohtM 
or  children,  it  or  they  should  receive  their  mother's  share  equally  among  them  " : 
— Held,  that  there  were  no  vested  interests  until  the  youngest  daughter  attained 
twenty-one. — Held,  further,  that  by  the  words  "  mother's  share  "  was  meant 
the  share  which  the  mother  would  have  taken  had  she  survived  the  period  of 
distrihuthn. 

Anthony  Hunter,  by  his  will,  dated  the  11th  of  April,  1888,  after  making  a 
contingent  bequest  to  his  daughters,  Anne,  Elizabeth,  Margaret,  Mary,  Isabella, 
Alice,  and  Sarah,  gave  and  bequeathed  the  renoainder  of  his  pers<nial  estate, 
after  payment  of  debts,  &c.,  to  two  trustees  upon  certain  trusts.  He  then 
devised  two  estates  in  the  parish  of  Eavenstonedale,  in  trust,  for  the  use  and 
purpose  thereinafter  mentioned.  He  directed  his  trustees  to  receive  the  rents 
and  profits  of  the  said  estates  every  year  until  his  youngest  daughter  should 
attain  the  age  of  twenty-one  years,  to  be  applied  towards  the  maintenance  and 
education  of  his  said  chiughters  until  his  youngest  daughter  should  attain  the 
age  of  twenty-one  years.  He  then  ordered  and  directed  that  his  trustees  should 
sell  the  two  estates,  and  that  the  moneys  arising  from  said  sale  or  sales,  after 
paying  all  necessary  expenses,  should  be  equally  divided  amongst  his  daughters 
share  and  share  alike ;  ' '  and  if  any  of  his  said  daughters  should  die  before  his 
yoimgest  daughter  arrived  at  twenty-one  years,  her  or  their  share  or  shares  to 
be  divided  amongst  his  surviving  daughters,  share  and  share  alike ;  but  if  any 
of  his  said  daughters  should  marry  and  die  before  the  said  youngest  daughter 
attained  the  age  of  twenty-one,  and  leave  a  child  or  children,  he  ordered  tiiat 
it  or  they  shoiUd  receive  ^eir  mother's  share  equalfy  among  them." 

The  testator  died  shortly  after  the  date  of  the  will,  leaving  his  said  seven 
daughters  surviving.  Sarah  Hunter,  the  youngest  daughter,  attained  twenty- 
one  on  the  5th  of  December,  1848.  In  the  meantime  four  of  the  daughters  had 
died. 
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Anne  married  Henry  Eglin.  and  died  on  the  2nd  of  October,  1839,  without 

having  any  issue. 

Elizabeth  died  on  the  25th  of  October,  1836,  a  Bplnster. 

Isabella  died  on  the  20th  of  March,  1846,  also  a  spinster. 

Margaret  married  Thomas  Dent,  and  died  on  the  11th  of  February,  1844, 
leaving  one  child,  Stephen  Dent,  surviving  her. 

Of  the  two  remaining  daughters  who  survived  the  period  of  distribution, 
Alice  married  Anthony  Dawson,  and  was  now  a  widow;  and  Mary,  in  the  yeai 
1851,  married  John  Knewstubb,  upon  which  occasion  her  fourth  was  put  into 
settlement. 

Sarah  Hunter,  the  youngest  daughter,  in  1852,  married  James  Knewstubb, 
and  her  share  also  was  settled. 

Stephen  Dent  attained  twenty-one,  and  died  in  May,  1868,  leaving-  his 
father,  Thomas  Dent,  his  only  next-of-kin. 

The  petitioners  were  the  trustees  of  the  marriage  settlements  of  Mary  and 
Sarah  Knewstubb ;  and  the  contest  that  arose  was  between  them  and  the  repre- 
sentatives of  the  three  daughters  who  had  died  without  issue  before  the  period 
of  distribution. 

The  first  question  was,  whether  the  survivors,  from  time  to  time,  of 
daughters  dying  without  issue  before  the  period  of  distribution,  took  vested 
int?ri'.sts  in  the  s!':tr.is  accruing  to  them  by  such  deaths  respectively;  or  wbether 
nothing  vested  until  the  youngest  daughter  attained  twenty-one  ? 

The  second  question  was,  what  was  meant  by  the  words  "  their  mother's 
share  ?  ' ' 

Mr.  Dickinson,  for  the  petitioners. — The  only  gift  of  the  corpus  of  the 
ostate  was  to  be  found  in  the  direction  of  what  was  to  be  done  with  the  proceeds 
of  the  sale,  and  this  was  not  to  take  place  till  the  youngest  daughter  should 
■attain  twenty-one.  Hence  there  was  nothii^  to  shew  tlmt  any  daughter  was 
to  take  anything  before  the  youngest  attoined  twenty-one.  Upon  the  words 
<of  the  will  simply,  the  subject  which  was  most  present  to  the  mind  of  the 
testator  as  to  the  period  of  survivorship,  was  the  coming  of  age  of  his  youngest 
daughter.  If  it  were  held  that  all  the  accrued  shares  vested  before  the  period 
(if  distribution,  the  absurdity  would  follow  that  whilst  the  representatives  of 
the  first  daughter  who  died  would  take  nothing,  those  of  the  second  woxild  take 
a  small  fraction,  those  of  the  third  a  lai^e  fraction,  and  so  on;  whereas  there 
was  no  reason  to  believe  the  testator  intended  there  should  be  any  inequality 
between  them.  Moreover,  the  final  division  would  have  to  be  in  SlOths,  instead 
of  in  sevenths,  which  was  inconvenient. 

Prior  to  the  decision  in  Cripps  v.  Wolcott  (4  Madd.  15),  the  law  was  in 
favour  of  vesting  before  the  period  of  distribution ;  but  that  case  altered  the 
current  of  the  decisions.  It  had  been  followed  by  Vorley  v.  Richardson 
(8  De  G.  M.  &  G.  126). 

As  to  the  share  of  Stephen  Dent,  it  could  not  have  been  the  intention  of 
the  testator  thSt  he  should  take  nothing.  The  words  "  mother's  sha,re  "  must 
be  held  to  mean  the  share  originally  given  to  the  mother,  namely,  one-seventh. 

Mr.  North,  for  the  representatives  of  the  in&nt  son. 

Mr.  J.  W.  Chitty,  appearing  for  the  trustees,  the  Vice-Chancellor  appointed 
him  to  represent  the  estates  of  the  three  daughters  who  had  died  without  issue 
before  the  Sth  of  December,  1848,  and  who  had  no  legal  personal  representatives. 

He  acoordingly  submitted  that  the  survivorship  was  intended  by  the 
testator  to  be  a  survivorship  amongst  all  his  daughters  inter  ss;  White  v.  Baker 
(2  D.  F.  &  J.  55).  The  words  "  if  any  of  my  said  daughters  shall  die  before  my 
youngest  daughter  arrives  at  twenty-one  "  had  reference  not  to  death  generally, 
but  to  death  in  the  testator's  lifetime. 

Sir  W.  Page  Wood,  V.C. — I  think  the  testator's  meaning  is  sufficiently 
apparent,  because  the  scheme  of  his  will  is  this.  He  does  not  intend  that  any 
division  shall  take  place  before  his  youngest  daughter'  attains  twenty-one. 
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Notwithstanding  the  principle  laid  down  by  Sir  W.  Grant,  in  the  case  of 
Hanson  v.  Graham  (6  Ves.  249),  there  can  be  no  vested  interest  in  this  case, 
because  the  inoome  is  given  as  a  common  fund  towards  maintenance  and 
education;  and  he  postpones  altogether  any  division  of  the  property  until  his 
youngest  daughter  attains  twenty-one. 

[His  Honour  read  the  provisions  of  the  will.  ] 

I  think  the  clear  meaning  of  the  words  "  surviving  daughters,"  is,  that  if 
any  daughters  are  found  in  ease  at  the  time  when  the  distribution  is  to  take 
place,  then  the  share  or  shares  of  one  daughter,  or  of  two  or  more  daughters 
who  may  have  died  without  leaving  issue,  all  are  to  go  over  among  the  surviving 
daughters. 

Then  the  testator  proceeds  to  provide  for  the  case  of  any  of  his  daughters 
marrying  and  dying  leaving  issue  before  his  youngest  daughter  attains 

twenty -one. 

[His  Honour  read  the  clause.] 

No  doubt  here,  if  anywhere,  some  difficulty  arises.  Mr.  Dickinson  says 
you  must  take  the  property  as  divisible  into  sevenths,  and  then  says  that  one 
of  those  sevenths  is  the  ascertained  share  of  any  daughter  dying  before  the 
youngest  attains  twenty-one,  so  that  the  child  of  that  daughter  is  only  to  have 
one-seventh,  leaving  the  rest  to  be  divided  amongst  the  three  survivors.  But  1 
think  the  testator's  meaning  was  this :  he  directs  payment  at  a  certain  period 
amongst  all  his  daughters,  if  alive  ;  if  not,  then  amongst  his  surviving  daughters, 
share  and  share  alike,  regard  being  had  to  this,  that  if  any  daughter  dies  leaving 
a  child,  that  child  is  to  have  the  "  mother's  "  share,  by  which  I  understand  the 
share  which  the  mother  woxild  have  received  had  she  been  alive.  That  being 
so,  the  representatives  of  the  child  in  this  instance  are  entitled  to  one-fourth. 
The  case  of  White  v.  Baker  appears  to  have  turned  wholly  on  the  particular 
language  of  the  will.  Not  only  did  the  words  "  executors,  administrators,  and 
assigns  "  occur,  but  the  intention  of  the  testator  seems  to  have  been  to  give 
vested  interests.  All  these  cases  must  depend  upon  the  particular  wording 
in  each  instance,  and  in  this  will  the  language  is  very  peculiar. 

I  think  there  was  no  gift  until  the  period  of  distribution ;  and  the  only 
possible  doubt  would  be  whether  it  is  correct  to  give  one-fourth  to  the  child, 
with  the  three  surviving  daughters.  But  any  other  construction  would,  I  think, 
be  irreconcilable  with  the  intention,  w^hich  seems  to  have  been  to  put  a  child 
by  representation  in  no  worse  position  than  the  mother  would  have  been  had 
she  survived. 

Declare  that  the  fund  is  divisible  in  fourths. 


Cairns'  Act  (21  A  22  Vict.  c.  27)— -Measure  of  Damage — Trade  Mark — 
Onus  probandi. 

Trade  Mark. — On  an  inquiry  whether  any  and  what  damage  has  accrued  to 
the  plaintiffs  from  the  unlawful  use  by  the  defendant  of  their  trade-mark,  the 
onus  lies  on  the  plaintiffs  of  proving  some  special  damage  by  loss  of  custom  or 
otherwise,  and  it  will  not  be  intended  in  the  absence  of  evidence  that  the  amount 
of  goods  sold  by  the  defendant  under  the  fraudulent  trade-mark  would  have  been 
sold  by  the  plaintiffs  but  for  the  defendant's  unlawful  use  of  the  plaintiffs'  mark. 

The  bill  in  this  cause  had  been  iiled  to  restrain  the  infringement  of  the 
plaintiffs'  trade-mark,  and  a  decree  had  been  obtained  for  an  injunction.  A 
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decree  for  an  account  of  profits  had  been  offered  by  the  Court,  and  refused  by 
the  plaintiffs,  who  elected  to  take  in  lieu  thereof  an  inquiry  as  to  damages  arisii^ 
from  the  use  by  the  defendants  of  their  trade-mark.' 

The  present  application  was  a  summons  adjourned  from  Chambers  upcm 

the  inquiry. 

There  was  evidence  to  prove  that  the  defendants  manufactured  several 
different  qualities  of  leather  cloth,  and  that  they  had  at  times  sold  pieces  of 
oloth  of  three  qualities  impressed  with  the  pirated  trade-mark,  but  no  evidence 
could  be  obtained  by  the  plaintiffs,  or  was  offered  by  the  defendant,  to  show  on 
what  number  of  pieces  the  mark  had  been  impressed.  There  was  evidence  to 
shew  what  number  of  pieces  of  iAxe  different  qualities  was  sold  by  the  defendant 
and  the  profit  made  by  him  on  such  sale,  and  it  was  shewn  that  the  prices 
were  lower  than  those  which  used  to  be  received  by  the  plaintiffs  for  the  goods 
marked  with  their  marks,  and  that  the  profit  was  less. 

There  was  contest  on  the  evidence  even  on  some  of  these  points,  but  the 
above  seem  to  have  been  the  conclusions  of  fact  so  far  as  they  can  be  supposed 
to  have  been  determined. 

Mt.  Dickinson,  for  the  plaintiffs. — As  it  is  shewn  that  the  defendant  sold 
some  pieces  of  each  of  the  three  qualities  impressed  with  the  plaintiffs'  mark, 
the  onus  is  thrown  on  him  to  shew  how  many  were  so  impressed,  and  if  he  do 
not,  it  must  be  inferred  that  all  he  has  sold  of  those  quaUtiea  were  so  impressed. 
The  principle  is  that  damage  once  proved  arising  from  the  wrongful  act  of  the 
defendant,  must,  as  against  the  wrongdoer,  be  intended  to  be  the  greatest 
possible  under  the  circumstances,  unless  he  shews  the  amount  to  which  it  is 
limited:  Armory  v.  Delamirie  (1  Str.  504;  1  Sm.  L.  C.  256,  4th  ed.);  the  Duke 
of  Leeds  v.  Amherst  (20  Beav.  289) ;  Walmsley  v.  Walmsley  (3  J.  A  Lat.  556). 

[The  Vice-Chanobllob  inquired  what  the  plaintiffs  claimed  as  the  measure 
of  their  damage.] 

The  measure  claimed  is  the  amount  of  profit  which  the  plaintiffs  would 
have  made  had  the  pieces  of  cloth  sold  by  the  defendant  under  the  fraudulent 
trade-mark  been  sold  by  the  plaintiffs. 

[The  Yice-Chancellor  referred  to  the  cases  of  Sykes  v.  Sykes  (3  B.  &  C. 
541 ;  5  D.  &  B.  202)  and  Blofield  v.  Payne  (4  B.  &  Ad.  410) ;  in  the  former,  special 
damage  had  been  proved,  in  the  latter  the  jury,  no  special  damage  having  been 
shewn,  had  found  one  farthing  damages,  and  the  finding  was  affirmed.] 

In  Blofield  v.  Payne  it  does  not  appear  on  what  grounds  the  jury  foimd 
one  farthing  only,  and  the  case  seems  in  nowise  adverse  to  our  contention,  for 
the  motion  was  not  by  the  plaintiff  to  set  aside  the  verdict  as  having  given 
too  small  damages,  but  by  the  defendant  to  enter  a  verdict  for  him,  and  on  that 
motion  the  finding  was  affirmed  which  only  shewed  that  there  was  damage 
intended  by  the  law  from  a  fraudulent  act  of  the  defendant  even  where  no 
special  damage  was  proved,  but  was  no  authority  for  holding  that  special 
damage  must  in  every  case  be  proved. 

Mr.  Locock  Webh,  for  the  defendant,  was  not  called  uptm. 

The  Viob-Chahobxxob  adverted  to  the  strange  position  in  whidi  the  case 
stood,  owing  to  the  ciroumstimces  mentioned  in  the  footnote,  whidi,  he  said, 
would  have  left  him  no  course  had  he  arrived  at  a  deci8i(Hi  adTerse'to  tite 
defendant  on  the  present  application,  but  to  allow  him  leave  to  appeal 
from  the  whole  decree,  and  continued; — In  the  case  as  it  stands,  however,  I 
am  not  driven  to  that  course;  ttiere  is  fortunately  no  declaration  of  right  in 
the  original  decree,  but  merely  an  inquiry  whether  any  and  what  damage  has 
accrued  to  the  plaintiffs  from  the  defendant's  use  of  their  trade-marks.  The 
plaintiffs  had  their  election  to  have  taken  an  account  of  profits  or  of  what 
damages  had  aoorued,  and  preferred  Hke  latter  altemative;  they  now  require 

(1)  After  the  deerM  in  this  osnae  htA  been  obtained,  tiie  Hmue  of  Lords  had  in  uottiar 
suit  decidfld  that  the  plsintifh  had  no  property  in  tiie  trode-matfc,  the  mbjeet  of  tiiis  mil.  [Bee 
Leather  Chtk  Co.  v.  ^merwam  Leather  math  Co.  [ISOS]  B.  B.  A.  60  (Bd.  B.  B.  A.).] 
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the  Court  to  assume  that  they  would  have  sold  all  the  pieces  of  cloth  which 
the  defendant  actually  did  sell.  But  how  can  the  Court  assume  that  the 
persons  who  bought  what  the  plaintiffs  aver  were  inferior  articles  at  an  inferior 
price,  would  necessarily,  if  they  had  not  done  so,  have  bought  the  superior 
Icicles  at  ihe  higher  price?  Surely  this  would  be  an  absurdly  strong  Msump- 
tion,  and  that  in  the  absence  of  any  evidence  that  any  of  the  purchasers  bad 
at  any  time  been  customers  of  the  plaintiffs.  But  even  supposing  that  such 
an  assumption  were  possible,  why  is  the  Court  to  assume  that,  even  if  the 
purchasers  would  have  bought  the  higher  priced  article,  they  would  have 
bought  it  of  the  plaintiffs.  There  were  or  there  may  have  been  persons 
licensed  by  the  plaintiffs  to  use  their  trade-mark  and  to  sell  goods  manufac- 
tured by  their  process,  or  there  may  have  been,  and  doubUess  were,  persons 
who  bad  purchased  from  the  plaintiffs,  with  a  view  of  selling  again,  how  can 
the  Court  assume  that  tiie  supposed  purchasers  woidd  have  passed  by  all 
these  persoas  and  have  purchased  direct  from  the  plaintiffs?  Tet  this  is  what 
the  Court  is  called  on  to  infer  from  the  mere  fact  that  certain  goods  were 
sold  by  the  defendant,  and  that  some  of  those  goods  were  marked  with  imita- 
tions of  the  plaintiffs'  marks.  Principle  would  seem  to  determine  that  no 
such  assumption  can  be  made,  and  that  it  lies  on  the  plaintiffs  to  prove  some 
distinct  damage  from  the  use  of  their  trade-mark  by  shewing  loss  of  custom 
or  something  of  that  kind,  which  has  not  been  done  in  this  case.  Authority, 
80  fur  as  it  goes,  seems  to  be  to  the  same  effect;  in  Sykes  v.  SykeSf  special 
damage  was  actually  proved,  and  in  Blofield  v.  Payne,  where  it  was  not 
proved,  the  verdict  was  a  merely  n<nninal  one;  and  though  fraud  was  shewn, 
one  fartiiing  damages  was  held  to  have  satisfied  tiie  requirements  of  the  law. 
I  must  therefore  hold  tiiat  the  plaintiffs  have  suffered  no  damage  by  the 
defendfuit's  use  of  their  trade-mark. 


Wood,  V.C.,  Dec.  14,  19,  1866. 
BOVILL  V.  CBATB. 
L.  B.  1  Eq.  388. 
Injunction — Patent — Laehee . 

Patent.  E. — Where  an  inieTlocuiory  injunction  to  restrain  infringement 
of  a  patent  wa$  moved  for  in  a  suit  in  vmich  the  biU  was  filed  in  July,  and  it 
appeared  thai  the  plaintiff  wrote  complaining  of  the  infringement  in  the 
preceding  November,  and  knew  of  the  defendant's  proceedings  in  the  previous 
August,  the  injunction  was  refused  on  the  ground  of  delay.  Observations  on 
the  course  to  be  pursued  by  a  patentee  seeking  a  remedy  against  numerous 
persons  who  are  all  alleged  to  be  infringing  the  pa-tent  at  the  same  time. 

This  was  a  motion  on  behalf  of  the  plaintiff,  George  Hinton  Bovill,  for 
an  injunction  to  restrain  the  defendant,  Augustus  Crate,  for  the  residue  of  a 
term  of  five  years  from  the  5th  of  June,  1863,  from  using  an  invention  and 
improvements  for  which  a  patent  had  been  granted  to  the  palintiff  in  1849, 
and  renewed  in  1863. 

The  subject  of  the  patent  was  an  improved  method  of  grinding  com.  The 
bill  was  filed  in  J\ily,  1865,  and  the  defendant,  by  his  answer,  denied  the 
validity  of  the  patent  on  the  ground  of  want  of  novelty,  and  also  denied 
infringement. 

'ihe  plaintiff  in  his  affidavit  in  support  of  the  motion  said  tihat  the  validity 
of  his  patent  had  been  established  in  numerous  acticms  tuid  suits  which  he 
described,  and  that  his  appUcaldon  in  1868,  for  prolongation  of  the  patent^ 
was  opposed  by  a  combination  of  millers,  sixteen  caveats  having  been  entered 
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against  the  petition,  upon  which — except  two — the  parties  appeared,  and 
evidence  was  entered  into  on  their  behalf.  Also  that  "  several  millers  and 
other  persons,  including  the  defendant,  had  formed  themselves  into  an  associa- 
tion or  combination  "  for  the  purpose  of  using  his  invention,  and  of  opposing 
his  letters  patent,  and  preventing  persons  from  taking  licenses;  and  that  they 
had  issued  circulars  and  reports  to  the  defendant  and  other  millers,  indicatiDg 
modes  by  which,  as  they  alleged,  certain  processes  might  be  used  in  mills 
without  infringing  the  patent,  and  requesting  such  persons  to  apply  to 
Mr.  Collins,  as  the  secretary  of  the  association,  and  to  Messrs.  Sale  &  Co.,  of 
Manchester,  the  solicitors,  for  information  and  assistance.  Further,  that  the 
documents  issued  by  the  association  clearly  shewed  that  the  processes  recom- 
mended by  them  to  be  used  were  an  infringement;  and  that  the  defendant,  as 
plaintiff  believed,  was  defending  this  suit  at  the  instance  and  und^  some 
indemnity  from  the  association,  or  some  of  its  members. 

The  defendant,  by  his  affidavit  in  reply,  admitted  that  he  was  a  member 
of  an  association  of  millers  originally  formed  in  September,  1864,  in  the 
neighbourhood  of  Manchester,  who  issued  a  circular  which  he  set  forth.  It 
was  headed  "  Bovill's  Patent,"  and  stated  that  a  number  of  persons  having 
a  common  interest  in  shewing  the  invalidity  of  Mr.  Bovill's  claim,  had,  with 
a  view  as  far  as  possible  to  save  the  expense  of  various  actions  at  law,  entered 
into  an  agreement  to  jointly  defend  any  action  which  might  be  brought  against 
any  one  of  their  number,  each  person  or  firm  contributing  towards  the  expenses 
in  proportion  to  the  number  of  pairs  of  stones  to  which  the  process  was 
applied.  The  defendant  also  admitted  that  the  association  had,  through  its 
secretary,  agreed  to  pay  any  costs  incurred  in  defending  the  suit,  and  that 
he  had  paid  the  association  321.  in  several  calls. 

Sir  H.  Cairnt,  Q.C.,  Mr.  Druce,  and  Mr.  Theodore  Aston,  for  the  plaintiff. 

Mr.  Rolt,  Q.C.,  Mr.  Little,  and  Mr.  W.  N.  Lawson,  for  the  defendant. — 
It  is  not  questioned  that  where  a  patent  has  been  once  fairly  established,  and 
there  is  a  clear  case  of  infringement,  the  Court  wUl,  even  before  the  hearing, 
grant  an  interlocutory  injunction — Davenport  v.  Jepson  (1  N.  R.  173).  But 
in  this  case  the  patentee  has  shifted  the  ground  upon  which  he  established 
his  claim  in  the  former  litigations  in  which  he  was  successful.  Having 
formerly  succeeded  in  sustaining  a  patent  for  a  combination  of  two  processes, 
he  now  seeks  relief  against  the  infringement  of  one  only  of  those  processes. 
[This  part  of  the  case  was  argued  at  length.] 

The  plaintiff  knew  of  the  defendant's  proceedings  in  July  or  August,  1864. 
and  wrote  to  him  on  the  9th  of  November,  stating  that  he  had  ascertained 
that  the  defendant  had  been  infringing  the  patent  for  a  year  and  ten  months 
previously.  A  correspondence  ensued;  and  after  that  period  of  delay  and 
amount  of  negotiation,  it  is  out  of  the  question  for  the  plaintiff  now  to  apply 
for  a  summary  and  speedy  remedy. 

The  Vige-Chancellor  asked  how  it  was  possible,  ^ter  that  correspon- 
dence, to  ask  for  an  interlocutory  order? 

Mr.  Druce  said  it  was  impossible  for  the  plaintiff  to  proceed  at  once 
against  every  one  who  was  infringing.  The  parties  to  the  agreement  for  a 
combination  were  no  less  than  eighty-nine  ten  days  ago,  and  they  might  be 
more  numerous  now.  Was  the  plaintiff  at  once  to  file  eighty-nine  bills  against 
these  persons?  After  the  observations  that  had  been  made  in  Foxwell  v. 
Webster  (3  N.  E.  103,  180)  it  was  very  difficult  for  a  patentee  to  know  how 
he  was  to  proceed  when  his  patent  was  being  invaded  by  a  great  number  of 
infringers  at  the  same  time. 

Sib  W.  Page  Wood,  V.C. — There  is  some  difficulty,  no  doubt,  but  ihe 
case  stands  thus.  The  plaintiff  selects  his  man  in  November  of  last  year; 
he  enters  into  correspondence,  and  tells  him  he  will  proceed  immediately  if 
he  does  not  accede  to  the  plaintiff's  views.  Then,  l£ough  the  partim  may 
be  as  numerous  as  has  been  suggested,  the  difficulty  is  this — ^that  if  a  patentee 
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lies  by,  allowing  a  person  during  that  time  to  continue  doing  that  which  he 
Bays  is  an  infringement  ol  his  patent,  the  observation  arises  which  was  made 
by  the  learned  Judge  in  Bridson  v.  Beneclte,  that  if  the  plaintiff  had  only 
proceeded  as  he  said  he  would,  the  cause  would  now  be  at  the  hettring.  instead 
of  at  the  interlocutory  stage;  and,  instead  of  having  to  consider  questions  of 
convenience  or  inconvenience,  and  the  propriety  or  impropriety  of  proceeding 
on  an  interlocutory  application,  the  Court  would  have  the  opportunity  of 
forming  a  decided  view  of  the  case,  and  concluding  the  right. 

I  do  not  think  the  plaintiff  is  put  in  so  great  a  difficulty  as  he  alleges 
with  reference  to  filing  bills.  That  the  plaintiff  should  desire  to  obtain  an 
interlocutory  injunction,  I  can  easily  understand,  because,  by  taking  this 
course,  he  has  a  very  reasonable  mode  of  compensating  himself  by  way  of 
royalty,  but  his  object  will  be  attained  by  having  an  account  kept,  always 
supposing  the  defendant  to  be  honest.  And  as  to  the  other  difficulty  which 
the  plaintiff  suggests,  it  seems  to  me  there  is  a  way  of  avoiding  it. 

Every  patentee  is  subjected  to  difficulties  of  a  very  serious  character  in 
all  the  litigations  he  carries  on ;  but  it  appears  to  me  instead  of  filing  many 
bills — and  I  see  something  of  the  kind  was  said  in  Foxwell  v.  Webster  (1  N.  K. 
173) — he  might  take  this  course :  After  getting  information  of  case  after  case 
of  infringement,  he  might  select  that  which  he  thought  the  best  in  order  to 
try  the  question  fairly,  and  proceed  in  that  case  to  obtain  his  interlocutory 
injunction.  He  might  write  at  the  same  time  to  all  the  others  who  were 
in  aimili  caau,  and  say  to  them:  "  Are  you  willing  to  take  this  as  a  notice 
to  you  that  the  present  case  is  to  determine  yours  ?  Otherwise  I  shall  proceed 
against  you  by  way  of  interlocutory  injunction ;  and  if  you  will  not  object  on 
the  ground  of  delay,  I  do  not  mean  to  file  bills  against  all  of  you  at  once.  Am 
I  to  understand  that  you  make  no  objection  of  that  kind?  If  you  do  not 
object,  I  shall  file  a  bill  against  only  one  of  you."  I  do  not  think  any  Court 
could  complain  of  a  patentee  for  taking  the  course  I  am  sug^sting.  That  is 
one  way  in  which  the  difficulty  might  be  avoided. 

On  the  other  hand,  it  is  very  important  to  the  practice  of  the  Court,  not 
to  have  it  cited  as  authority  hereafter,  that  the  Court  will  grant  such  relief 
as  is  here  asked,  uxx>n  an  application  made  in  July,  1865,  when  it  is  informed 
that  the  plaintiff  certainly,  as  early  as  in  Ai^et,  1864,  and,  probably  in  July, 
1864,  knew  what  he  knows  now  of  the  defendant's  proceedings.  Knowing 
everything  in  August,  1864,  he  enters  into  communication  with  the  proposed 
defendant  in  November,  1864,  and  is  told  by  him  exactly  what  he  is  doing, 
and  that  within  a  fortnight  after  his  applying  to  him.  He  does  not  take  any 
further  step  until  the  month  of  January,  when  he  writes,  and  receiving  no 
answer,  he  again  writes  in  April,  and  says,  "  I  shall  file  a  bill  if  you  do  not 
answer  within  a  week,"  to  which  the  solicitor  replies  that  he  will  accept 
service.  He  then  does  not  file  a  bill  until  July.  In  that  state  of  things  it 
would  be  contrary  to  all  that  this  Court  is  in  the  habit  of  doing  if  I  were  to 
grant  an  interlocutory  injunction. 

It  is  solely  upon  that  ground  that  I  decline  to  make  the  order  in  this 
interlocutory  stage.  Of  course  the  defendant  must  keep  an  account,  and  the 
costs  will  be  costs  in  the  cause. 


Wood,  V.C,  Jan.  13,  Feb.  19,  1866. 

PENN  V.  BIBBY. 

L.  K.  1  Eq.  548. 

Patent — Practice — ParticulaTa  of  Objections — Amendment. 

Patent.  E. — PaTticulars  of  objections  filed  by  a  defendant  were  ordered 
to  be  amended  by  the  insertion  of  words  specifying  "  the  persons  by  whom, 
the  places  where,  the  dates  at,  and  the  manner  in  which,**  there  had  been 
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the  alleged  uaer  prior  to  the  date  of  the  plaintiff's  patent.  In  complying  vfifh 
thit  order,  the  defendant  woe  perftiittedt  in  his  amended  particulars,  to  preface 
hie  statement  of  the  specific  instances  of  alleged  prior  user  with  the  words 
"  amongst  other  instances,"  in  order  to  give  him  an  opportunity  of  applying 
for  leave  to  re-amend  by  inserting  any  further  instances  of  prior  user  which 
he  might  discover.  Upon  an  application  by  defendant  for  leave  to  re-amend 
objections  by  inserting  certain  further  specified  irutances  which  had  come  to 
his  knowledge,  he  was  ordered  to  pay  the  costs  of  the  application,  and  the 
costs  arising  out  of  and  consequent  upon  the  re-amendment  were  reserved. 

This  was  an  adjourned  summons.  The  suit  was  for  the  infringements 
of  a  patent;  and  the  defendant  had  filed  particulars  of  objections. 

On  the  17th  of  November,  the  defendant  had  been  ordered,  upon  the 
apphcation  of  the  plainti£F,  to  file  amended  particulars  stating  "  the  names  and 
addresses  of  the  persons  by  whom,  and  the  places  where,  and  the  dates  at, 
and  the  manner  in  which,"  wood  was  alleged  to  have  been  used,  prior  t-o  the 
date  of  the  plaintiff's  patent,  in  the  construction  of,  &c.  (following  the  worda 
of  the  original  particulars),  and  also  stating  "  the  names  and  addresses  d  the 
persons  by  whom,  and  the  places  where,  and  the  dates  at,  and  ilie  manner 
in  which,"  pieces  of  wood,  prior  to  the  date  of  such  patent,  were  alleged  to 
have  been  fixed,  &c. 

The  defendant  had  accordingly  filed  other  particulars,  which,  as  far  as 
is  material,  were  as  follows: — 

"  The  alleged  invention,  the  subject  of  the  plaintiff's  alleged  patent,  was 
not  new  at  the  date  of  such  patent,  inasmuch  as  wood  had,  prior  to  the  dat^ 
of  such  patent,  been  used  in  the  construction  of,  &c.,  in  the  f(^owmg,  amongst 
other  instances,  namely,  in  the  year  1851,"  &e. 

"  The  alleged  invention,  Ac,  was  not  new,  Ac,  inasmuch  as  pieces  of 
wood  had,  pri(n-  to  the  date  of  such  patent,  been  fizeid,  Ac,  in  ttie  following, 
amongst  omer  instances,  namely,  &c 

The  present  application  was  on  behalf  of  the  plaintiff,  that  the  defendant 
might  be  ordered  to  comply  with  the  order  of  the  17Ui  of  November.  Several 
objections  were  raised,  the  only  one  of  general  interest  being  to  the  insertion 
of  the  words  "  amongst  other  instances." 

Mr.  Theodore  Asian,  for  the  plaintiff,  said  that  the  insertion  of  these 
words  nullified  the  particularity  of  the  instances  of  the  breaches  which  were 
specified. 

Mr.  E.  E.  Kay,  for  the  defendant,  justified  the  use  of  the  words  "  amongst 
other  instances,"  by  reference  to  the  report  of  Curtis  v.  Platf  (8  L.  T.  657). 

SzB  W.  Faos  Wood,  V.G. — think  these  words  "  amongst  other 
instances  "  may  be  permitted  to  remain,  in  order  to  give  the  defendant  the 
benefit  of  a  general  saving,  and  liberty  to  apply  for  leave  to  give  particulars 
of  other  instances  of  prior  user,  if  and  when  he  may  find  them;  but  expres- 
sions like  this  are  often  introduced  into  particulars  for  no  useful  or  legitimate 
purpose,  and  their  insertion  is  not  generally  desirable,  as  they  tend  only  to 
obscure  the  record,  and  to  confuse  the  case  when  it  comes  before  the  judge 
and  jury. 

The  other  objections  were  allowed. 

Mr.  Aston  asked  for  the  costs  of  the  application. 

Mr.  Kay  asked  that  the  costs  might  be  costs  in  the  cause  as  was  cffdered 

in  Curtis  v.  Piatt. 

The  Vice-Chancelloe. — The  defendant  has  been  ordered  to  do  a  certain 
thing,  which  he  has  failed  to  do  effectually,  and  I  must  give  the  plaintiff  the 
costs  of  this  application. 

Feb.  19. — The  defendant  now  applied  by  summons  (adjourned  into  Court 
t^is  day)  that  he  might  be  at  liberty  within  a  week  to  amend  the  amended 
particuhus  of  his  dbjecticms,- by  adding  to  the  second  paragraph  thereof  "  and 
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also  in  the  following  instances^  that  is  to  say,  &c."  (specifying  seven 
instances). 

Mt.  Kay,  for  the  defendant,  referred  to  the  41st  section  of  the  Patent 
Law  Amendment  Act,  16  &  16  Vict.  c.  83. 

[The  Vioe-Ghancellob  observed  tliat  the  application  was  not  one  which 
the  Court  would  regard  with  favoiur,  as  it  looked  very  much  like  an  indirect 
mode  of  gaining  time.  If  that  had  been  desired,  the  defendant  should  have 
moved  for  leave  to  extend.] 

The  Court  had  permitted  the  words  "  amongst  other  instances  "  to 
remain  for  the  express  purpose  of  such  an  application  as  this.  In  RenaTd  v. 
Levinstein  (13  W.  R.  229)  leave  was  given  to  a  defendant,  even  during  the 
progress  of  the  trial,  and  after  the  plaintiff's  case  had  been  concluded,  to 
amend  his  particulars  of  objection  by  stating  a  prior  publication  of  the  inven- 
tion, on  the  terms  of  his  payment  of  the  costs  occasioned  by  the  amendment. 

A/r.  Aston,  for  the  plaintiff,  opposed  the  application.  Renard  v.  Levinstein 
was  a  question  of  prior  publication  by  way  of  specification,  involving  no  great 
additional  expense,  whereas  here  the  instances  of  alleged  prior  user  were 
taken  at  various  detached  spots  throughout  the  United  Kingdom.  If  in  the 
view  of  the  Court  these  instances  of  user  should  be  necessary,  ilie  plaintiff 
could  not  oppose  the  application,  but'  the  plaintiff  must  have  his  costs  of, 
and  consequent  upon,  the  application. 

The  ViCE'CHANCELLoa  said  he  thought  he  must  grant  leave  to  amend  the 
particulars  of  objections  by  introducing  the  instances  mentioned  in  the 
summons,  and  also  three  other  instances  which  had  been  mentioned  by 
Mr.  Kay  at  the  bar;  but  on  the  terms  that  the  defendant  pay  the  costs  of 
the  application;  and  any  additional  costs  occasioned  by  the  intooduction  of 
the  instances  now  proposed  to  be  introduced  must  be  reserved  specially. 


LoEn  RoMiLLY,  M.E.,  March  Ifi,  1866. 

In  re  BILL  POTTERY  COMPAKY. 

L.  R.  1  Eq.  649. 

See,  Bx  parte  Milteood  Colliery  Co,,  1876,  24  W.  R.  898  (C.  A.). 

Company — Winding-up — Executton  issued  before  PeUiion  presented — 
Companies  Act,  1862  (25  (t  26  Vict.  o.  89),  s.  86. 

CoHPAmr.  M. — After  a  peiiiion  has  been  presented  for  the  winding-up  of 
a  company,  the  Court  has  jurisdiction  under  tT^  85fh  section  of  the  Companies 
Act,  1862,  to  restrain  the  sale  by  the  sheriff  of  property  of  the  company^  seized 
under  a  writ  of  fi.  fa.  before  the  presentation  of  the  petition. 

This  was  a  motion  under  the  85th  section  of  the  Companies  Act,  1862, 
on  behalf  of  the  TTill  Pottery  Company,  Limited,  a  company  formed  and 
registered  under  that  Act,  and  five  of  its  directors,  who,  together  with  the 
company,  had  presented  a  petition  for  the  winding-up  of  the  company,  for 
an  injunotion  to  restrain  the  Merchant  Banking  Company  of  London  from 
taking  or  continuing  any  further  or  other  proceedings  under  a  judgment  md 
execution  obtained  and  issued  by  them  against  the  Hill  Pottery  Company, 
and  to  res^in  the  banking  company  and  the  Sheriff  of  Staffordshire  from 
selling  any  goods  of  the  EiU  Fottoy  CcmipaiQr,  which  had  been  seized  under 
the  execution,  until  further  order. 

the  5th  of  March,  1866,  the  banking  oompany  obtamed  a  judgment 
against  the  Hill  Pottery  Company  for  3,0521.,  upon  which  execution  issued, 
and  the  goods  were  seized  by  Ute  Sheriff  cm  tine  6th  of  March,  and  the  sale 
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was  advertised  to  take  place  on  the  14th.    Hie  winding-up  petition  was 

presented  on  the  13th,  and  on  the  same  day  the  petitioners  obtained  an 
ex  parte  injunction  restraining  the  sale  until  the  16th,  with  leave  to  give 
notice  of  the  present  motion  for  the  15th. 

It  appeared  from  the  affidavits  of  the  manager  of  the  works  and  others 
that  the  stock-in-trade,  though  worth  from  10,0001.  to  13,0001.,  being  for  the 
most  part  in  an  unfinished  state,  was  not  Hkely  at  a  forced  sale  to  produce 
more  than  2,0001.  or  3,0001.,  and  that  the  works  of  the  company  would  sell 
much  better  as  a  going  concern.  After  the  judgment  and  execution,  one  of 
the  directors  of  the  Hill  Pottery  Company  had  given  the  Merchant  Banking 
Company  an  equitable  mortgage  of  a  leasehold  house  and  a  bill  of  sale  of 
furniture,  which  he  estimated  to  be  worth  3,000i.,  as  a  further  security  for 
the  same  debt. 

On  the  15th  of  March,  before  this  motion  was  hecu'd,  the  petitions 
obtained  an  order  for  the  appointment  of  a  provisional  official  Uqui^tor. 

Afr.  BaggaXlay,  Q.C.,  and  Mr.  Hemming,  in  support  of  the  motion. — The 
property  of  the  company  is  amply  sufficient  to  pay  the  judgment  debt.  The 
creditor  will  gain  nothing  by  an  immediate  sale,  and  it  will  be  ruinous  to 
the  company  and  the  other  creditors.  It  is,  therefore,  a  case  in  which  the 
Court  will  exercise  the  power  given  to  it  by  the  statute  to  prevent  one  creditor 
from  exercising  his  rights  so  as  to  destroy  the  estate. 

Mr.  Selwyn,  Q.C.  (with  him,  Mr.  Eddia),  for  the  Banking  Company. — 
The  creditors  having  recovered  judgment,  and  the  execution  having  been 
perfected  by  seizure  before  the  petition  was  presented,  the  Court  will  not, 
even  if  it  can,  prevent  them  from  reaping  the  fruits  of  their  diligence — In  re 
The  Great  Ship  Company  (33  L.  J.  Ch.  245). 

Mr.  Birley,  for  the  Sheriff. 

Lord  Hohilly,  M.B, — Will  the  execution  creditors  consent  to  give  up 
the  execution  upon  the  Court  declaring  them  entitled  to  the  first  ohai^a  on 
the  property  for  the  amount  of  their  debts  and  costs? 

Afr.  Selwyn  said  that  he  was  not  instructed  to  aonsent. 

LoBD  BoHiLLY,  M.B. — ^Then  the  order  will  be  this.  The  Oouri  having 
offered  to  give  the  execution  creditors  the  first  charge  on  the  goods  seized  tot 
the  amoimt  of  the  debt  and  costs,  and  they  having  refused  to  accept  such 
offer,  order  injunction  restraining  the  sale;  the  Sheriff  to  go  out  of  possession; 
the  provisional  liquidator  to  pay  the  Sheriff's  costs  of  this  application. 
Order  the  provisional  liquidator  to  seil  the  property  the  subject  of  the  eiecu- 
fnon,  the  proceeds  of  the  sale  to  be  brought  into  Court  and  carried  to  a  separate 
account,  and  not  to  be  paid  out  without  notice  to  the  execution  creditns. 
The  execution  creditors  to  have  liberty  to  accept  the  offer  of  the  Court  before 
appealing,  and  in  that  case,  but  not  otherwise,  to  have  their  costs  of  tiiis 
application  added  to  their  security. 

Afr.  Selwyn  subsequently  stated  that  he  was  instructed  to  accept  the 
terms  offered  by  the  Court,  but  asked  that  the  sale  mi^t  be  cndered  to  be 
made  within  a  time  to  be  fixed  by  the  order. 

Lord  Bohilly,  M.B. — wish  the  property  to  be  sold  as  speedily  as 
possible,  provided  it  is  not  a  forced  side.  You  can  apply  for  the  conduct  ci 
the  sale,  if  it  does  not  take  place  with  reasonable  speed.  I  will  make  the 
declaration  I  mentioned,  and  the  rest  of  the  order  will  be  by  consent. 
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LoBD  RoMiLLY,  M.R.,  June  11,  12,  1866. 
In  re  PATENT  CARRIAGE  COMPANY.    GORE  AND  BURANT'S  CASE. 

L.  R.  2  Eq.  349. 

Distinguished,  In  re  Brentwood  Brick  and  Coal  Co.,  [1877]  £.  B.  A.;  46 
L.  J.  Ch.  554;  4  Ch,  D.  562  ;  36  L.  T.  348;  25  W.  R.  481  (C.  A.  ). 

CompoMy — Contract — Payment  in  Shares — Vendor's  Lien — Winding-up 
— Contributory. 

Company.  M. — Two  peraona  agreed  to  sell  certain  property  io  a  company 
for-  a  price  to  be  paid,  part  in  fully  paid-up  shares,  part  in  shares  partly 
paid-up,  and  the  remainder  in  cash,  as  and  when  the  company  should  receive 
any  money  in  respect  of  shares  subscribed  for  over  and  above  the  first  1,0001; 
and  it  was  provided  that  if  the  shares  and  cash  should  not  be  paid  within  two 
years  from  the  date  of  the  agreement,  the  agreement  should  be  void,  and  that 
any  monies  and  shares  paid  thereunder  should  be  retained  as  liquidated 
damages  for  breach  of  the  agreement.  The  shares  were  issued  to  the  vendors 
and  their  nominees,  but  the  event  on  which  the  cash  was  io  be  paid  never 
happened,  and  the  company  was  wound  up  within  two  years  from  the  date  of 
the  agreement:— Held,  that  the  vendors  must  be  placed  on  the  list  of  con- 
tributories  in  respect  of  their  shares;  but  that  they  were  entitled  to  a  lien  on 
the  property  sold  for  the  amount  of  cash  which  had  not  been  paid. 

The  Patent  Carriage  Company,  Limited,  was  incorporated  in  March,  1864, 
The  capital  was  divided  into  shares  oi  101.  each. 

By  articles  of  agreement,  dated  the  14th  of  April,  1864,  and  made  between 
Messrs.  Gore  &■  Durant  of  the  one  part,  and  the  company  of  the  other  part,, 
the  company  agreed  to  purchase,  and  Gore  &  Durant  to  sell,  all  the  interest  of 
Gore  &  Durant  in  certain  letters-patent  therein  mentioned  (being  for  improve- 
ments in  the  construction  of  cabs  and  carriages),  so  far  as  related  to  the  use 
of  the  invention  in  England,  at  the  price  of  20,000?. ;  and  it  was  agreed  that 
13,500i.,  part  thereof,  should  forthwith  be  paid  to  Gore  &  Durant  in  shares  of 
the  company,  on  500  of  which  lOL  each  should  have  been  fully  paid  up,  and  on 
1,700  of  which  51.  each  should  have  been  paid;  that  the  company  should  pay 
the  balance  of  6,5001.  in  cash  as  and  when  the  company  should  receive  any 
money  from  payments  on  shares  subscribed  in  the  capital  of  the  company, 
after  the  first  1,000Z.  should  have  been  paid  in  to  the  company's  bankers,  in 
the  proportion  of  one-third  of  all  such  cash;  and  that  when  and  so  soon  as 
3,0001.,  part  of  the  6,5001.,  should  have  been  paid.  Gore  and  Durant  should 
execute  a  proper  assignment  of  the  patents  to  the  company.  And  it  was  also 
agreed  that  if  the  said  sums  of  6,500L  and  13,500L  worth  of  fully  (sic.) 
paid-up  shares  should  not  be  fully  paid  and  satisfied  within  the  space  of 
twenty-four  calendar  months  from  the  date  thereof,  then  the  articles  of  agree- 
ment, and  the  agreement  for  assignment  therein  contained,  should  be  utterly 
void  and  of  none  effect,  and  all  monies  and  shares  so  paid  thereunder  should 
be  forfeited  to  and  retained  by  Gore  and  Durant,  by  way  of  liquidated  damages 
for  the  breach  of  the  agreement  by  the  company. 

The  500  fully  paid-up  shares  were  issued  to  Gore  and  Durant:  the 
remaining  1,700  shares  were  issued  partly  to  them,  and  partly  to  their 
nominees :  and  they  and  their  nominees  were  duly  placed  on  the  register  of 
shareholders  in  respect  of  the  shares.  No  part  of  the  6,500L  cash  was  paid, 
in  consequence  of  the  company  never  having  received  1,0001.  on  shares  sub- 
scribed for.  On  the  Ist  of  July,  1665,  an  order  was  made  for  winding-up  the 
company. 

Under  these  circumstances  Gore  &  Durant  were  desirous  to  return  the 
shares  allotted  to  them  and  their  nominees,  and  to  retain  tiieir  patents,  which 
had  never  been  assigned;  the  official  liquidator,  aa  the  oUier  hand,  desired  to 
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place  ^em  on  the  liftt  of  contributorieB,  in  respect  of  the  shares  standing  in 

their  names.  The  matters  in  dispute  were  now  brought  before  the  court, 
upon  a  statement  of  facts  agreed  to  by  all  parties.  No  question  was  raised 
as  to  the  shares  standing  in  the  names  of  the  nominees  of  Gore  &  Durant. 

Mr.  Jesael,  Q.C.,  and  Afr.  Cottrell,  for  the  official  liquidator. — Messrs. 
Gore  &  Durant  took  the  shares  as  part  of  the  price  paid  to  them  for  the 
patents,  they  have  been  put  on  the  register  of  shareholders,  and  they  cannot 
now  repudiate  the  contract. 

Mr.  Southgate,  Q.C.,  for  Durant,  and  Mr.  Baggallay,  Q.C.,  ior  Gore. — 
The  consideration  for  which  Messrs.  Diu^nt  &  Gore  agreed  to  sell  their 
invention  has  failed :  they  have  never  parted  with  their  property  at  law,  and 
they  are  entitled  to  retain  it.  The  contract  has  never  been  completed,  and 
it  is  impossible  to  make  them  cfrntributories  in  respect  of  the  shares: 
Coleman'B  Ca$e  (1  D.  J.  ft  S.  405). 

Afr.  J  easel,  in  reply. — To  relieve  Uiese  gentlemen  from  being  oon- 
tributories  would  be  to  rescmd  the  contract,  which  the  court  has  no  power  to 
do.  Coleman's  Case  is  distinguishable:  there  Coleman  insisted  on  having 
his  name  removed  from  the  register  before  the  winding-up  order  was  made. 

June  12. — Lord  BohujiY,  M.B. — In  this  case  I  do  not  think  it  is  possible 
to  comply  with  the  request  made  by  Messrs.  Gore  &  Durant  that  I  should 
relieve  them  from  being  placed  on  the  list  of  contributories.  In  fact  they 
have  entered  into  a  valid  agreement  to  sell  certain  property  for  6,500Z.  in 
^loney,  500  fully  paid-up  shares,  and  1,700  shares  on  which  51.  has  been  paid 
up.  Now  all  has  oome  to  a  close :  but  I  cannot  set  aside  the  conimct;  neither 
can  I  give  one  side  all  the  benefit  of  it  while  I  give  none  to  the  other.  I  must 
therefore  declare  ^ese  gentlemen  to  be  contributories;  but  in  respect  of  the 
6,5001.  they  are  entitled  to  a  first  charge  on  the  property  sold  to  the  company; 
for  though  that  sum  was  not  to  be  paid  except  on  an  event  which  cannot  now 
happen,  I  must  carry  out  the  contoot  as  nearly  as  I  can,  and  that  is  by  giving 
them  a  lien  for  the  unpaid  purchase  money  on  the  property  sold  by  them  to 
the  company. 


See,  Crosaley  v.  Tomey,  1876,  2  Ch.  D.  538;  34  L.  T.  476  (V.C.). 
Pleading — Exceptions  to  Answer — Discovery. 

Patent.  B. — In  a  suit  to  restrain  an  infringement  of  a  patent  which  is 
contested  on  the  ground  of  anticipation  by  prior  user,  the  plaintiff  is  not 
entitled  to  discovery  from  the  defendant  in  answer  to  a  general  interrogaiorg 
C8  to  the  msiances  of  prior  user  on  which  he  reliea. 

Exceptiois  to  answer.  The  bill  was  one  of  several  which  had  been  filed 
tog  tjie  purpose  of  restraining  alleged  infringements  of  tiie  plaintiff's  patent  for 
an  improved  method  of  grinding  com,  obtained  in  1849,  and  extended  for 
five  years  by  the  Privy  Council  in  1863,  in  the  face  of  sixteen  caveats,  which 
were  filed  by  a  combination  of  millers,  who  appeared  and  resisted,  but  without 
success,  Mr.  Bovill's  application  for  an  extension  of  his  patent. 

The  bill  stated  a  variety  of  proceedings,  both  at  law  and  equity,  in  which 
the  plamtiff  had  obtained  perpetual  injunctions  and  recovered  damages  against 
persons  who  had  infringed  his  patent,  notwithstanding  repeated  attempts  to 
invalidate  the  patent  on  the  ground  of  prior  user.   The  bill  chained  ihat  the 
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defences  as  to  pri<tf  user,  &g.,  relied  on  by  the  defendant,  were  the  same  as 
those  which  had  been  relied  on  in  some  of  the  previous  cases  in  which  the 
plaintiff's  patent  had  been  established,  and  that  the  same  would  appear  if 
the  defendant  would  discoTer  the  place  or  places,  and  the  manner  in  which  he 
alleged  the  plainlaff's  invention  was  tried  within  this  realm  heiare  the  date  of 
the  patent. 

Interrogatories  had  been  filed,  in  which  the  defendant  was  asked : 

"  (1.)  Who  does  the  defendant  allege  to  have  been  the  true  and  first 
inventor." 

"  (11.)  Does  not  the  defendant  allege  that  the  plaintiff's  invention  was 
publicly  used  within  this  realm  before  the  date  of  the  plaintiff's  patent?  Set 
forth  particularly  when,  and  in  what  place  or  places,  and  in  what  manner, 
does  the  defendant  allege  that  the  plaintiff's  inventicm,  or  any  or  what  part 
thereof,  was  publicly  used  within  this  realm  before  the  date  of  the  plaintiff's 
patent." 

In  answer  to  intem^tory  1,  l^e  defendant  stated  his  belief  that  the 
question  who  was  the  first  and  true  inventor  was  now  in  course  of  being 
inquired  into  by  his  solicitor,  and  the  facts  in  that  behalf  had  not  yet  been 
fully  ascertained;  "  but  such  facts,  so  far  as  the  same  were  known  to  me,  or 
so  far  as  I  have  the  means  of  ascertaining  the  same,  relate  exclusively  to  my 
defence  to  plaintiff's  bill;  and  I  am  advised  that  the  plaintiff  is  not  entitled 
to  any  discovery  from  me  in  this  my  answer  respecting  the  same,  and  under 
the  oircumstances  herein  stated  I  decline  to  set  forth  whom  I  do  allege  to 
have  been  the  first  and  true  inventor  of  the  said  alleged  invention." 

In  answer  to  interrogatory  11,  the  defendant  stated, that  he  did  allege 
that  the  plaintiff's  alleged  invention  was  publicly  used  within  this  realm  before 
the  date  of  the  patent;  that  the  particulars  of  such  prior  user  were  being 
inquired  into  by  his  solicitor,  and,  as  in  his  answer  to  the  first  interrogatory, 
defendant  declined,  as  matter  relating  exclusively  to  his  defence^  to  set  Uxth 
when,  and  in  what  place  or  places,  he  alleged  prior  user. 

To  this  answer  the  plaintiff  excepted  for  insufficiency. 

Mr.  Druce,  in  support  of  the  excepti<Hiis,  contended  that  the  plaintiff 
ought  not  to  be  compelled  to  try  his  right  ab  initio  against  every  separate 
infringer,  and  that  he  was  entitled  to  discover  whether  the  defences  set  up 
by  the  defendant  in  this  suit  were  those  which  the  plaintiff  had  already 
succeeded  in  disproving,  as  such  discovery,  when  obtained,  would  in  effect 
support  his  (plaintiff's)  case. 

He  cited  BovW,  v.  Qoodier  (L.  B.  1  £q.  85),  Davenport  v.  Ooldberg 
(2  H.  &  M.  2^),  Attorney-General  t.  Corporation  of  London  (19  L.  J.  Ch. 
314). 

Mr,  W.  M.  Jamee,  Q.C.,  and  Mr.  lAttle,  for  the  defendant,  were  not 
called  upon. 

Sir  W.  Paob  Wood,  V.C.,  overruled  the  exceptions,  observing  that  the 
plaintiff  was  not  entitled  to  inquire  generally  into  the  way  in  which  the 
defendant  shaped  his  case  in  <Mder  to  find  out  whether  some  of  the  persons 
alleged  by  him  to  have  used  the  process  before  the  date  of  the  patent,  were 
the  persons  against  whom  the  plaintiff  had  succeeded  in  other  sui1»,  though  he 
might  have  asked  if  his  process  was  the  same  as  that  used  by  A.  B.,  or  any 
one  person  specifically  named,  who  had  been  a  defendant  in  some  former 
suit. 
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Exception — Specific  PerfoTmance — Discovery — Account  of  IniermediaiB 
Dealings. 

Discovery.  B. — A  biU  for  specific  performance  of  a  coniract  to  sell  to 
the  plaintiff  certain  premises  and  machinery,  alleged  that  defendants,  the 
vendors,  had  since  the  date  of  the  contract  let  the  premises  to  third  parfies, 
and  the  defendants  were  required  by  the  interrogatories  to  set  out  the  names 
of  such  persons,  the  particulars  of  the  selling,  and  an  account  of  the  rents  of 
the  premises,  and  also  to  state  whether  the  plant  toas  not  being  deteriorated 
by  the  user  thereof  by  the  defendants'  tenants.  The  defendants  having 
refused  to  give  the  discovery  sought  by  the  interrogatory: — Held,  on  exception 
to  the  answer  for  insufficiency,  that  the  plaintiff  was  entitled  to  know  to  whom 
the  property  had  been  lei,  and  for  what  term.  « 

Exception  to  answer. 

Bill  for  specific  performance  of  a  contoact  by  defendants  to  sell  an  oil 
mill,  with  the  plant  and  machinery,  to  the  plaintiff.    The  memorandum  of 

agreement  (dated  the  14th  of  March,  1865),  fixed  the  13th  of  May  as  the  time 
for  completion  of  the  purchase,  but  provided  that  the  purchaser  should  be  at 
liberty  to  enter  upon  the  premises  for  all  purposes  of  use,  except  alteration 
and  removing  of  the  plant  and  machinery,  immediately  after  signing  the 
contract;  notwithstanding  this  proviso  the  plaintiff  had  been  unable  to  obtain 
possession,  and  the  contract,  from  various  difficulties  that  had  arisen,  still 
remained  uncompleted. 

The  bill,  which  was  filed  for  specific  performance  of  the  agreement, 
alleged  that  the  defendants  had  never  furnished  the  plaintiff  with  a  complete 
abstract,  or  made  out  their  title  to  the  premises,  and  it  was  alleged  by  way  of 
amendment,  that  the  defendants  had  let  the  premises  to  other  persons  at  401. 
a  month,  and  that  they  ought  to  accoimt  to  the  plaintiff  for  the  rents  and 
profits  thereof  at  that  rate,  at  least  from  the  14th  of  March,  1865;  and  that 
the  plant  was  daily  being  deteriorated  and  wora  out  by  the  improper  user 
thereof  by  the  tenants  of  the  defendants. 

The  amended  bill,  in  addition  to  relief  by  specific  performance,  prayed 
an  account  of  rents  and  profits  of  the  premises  from  the  141^  of  March,  1865. 

The  third  interrogatory  to  the  amended  bill  asked,  whether  the  defendants 
had  not  let  the  premises  to  certain  persons,  and  allowed  them  to  use  the 
machinery?  and  it  called  upon  the  defendants  to  set  forth  the  particulars 
of  such  letting,  and  an  account  of  all  moneys  received  by  them,  or  on  their 
behalf,  in  respect  of  the  rents,  issues,  or  profits  of  the  said  premises,  or  any 
part  thereof,  since  the  14th  of  March,  1865.  The  interrogatory  also  asked, 
whether  the  plant  was  not  daily  being  deteriorated  in  value  and  worn  out  by 
the  user  by  the  tenants  of  the  defendants. 

The  defendants  answered  tiiis  interrogatory  as  follows: — "We  have  not 
entered  into  any  other  contract  or  engagement  which  will  have  the  effect  of 
preventing  us  from  delivering  up  possession  of  the  premises  to  the  plaintiff, 
if  this  honourable  Court  shall  decide  that  he  is  entitled  thereto:  and  moreover, 
before  we  entered  into  any  contract  or  engagement  whatever  affecting  the 
premises,  the  plaintiff  had  registered  this  suit  as  a  Us  pendens,  so  that  no 
contract  which  we  could  enter  into  could  in  any  manner  affect  his  rights  in 
relation  thereto;  and  we  submit  that  the  plaintiff  is  not  entitled  to  any  further 
answer  to  the  third  interrogatory  to  the  amended  bill,  and  we  respectfully 
decline  to  gratify  his  curiosity  by  setting  out  the  particulars  inquired  after  bj 
that  interrogatory.*' 

To  this  aifswer  the  plaintiff  excepted  for  insufficiency. 
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Mr.  Davey,  in  support  of  the  excoptioa,  contended  that  the  plaintiff  was 
entitled  to  discovery  upon  every  part  of  his  case  that  was  properly  pleaded, 
and  that  it  was  essential  for  him  to  know  who  was  in  possession  of  the 
premises,  and  on  what  terms.  The  bill  and  answer  should  form  a  record  upon 
which  a  complete  decree  could  be  made,  and  he  ought  to  get  from  the  defen- 
dants such  an  answer  as  would  entitle  him  (assuming  him  to  establish  his 
right  to  specific  performance  and  an  account  of  intermediate  rents)  to  take, 
if  he  preferred  it,  an  immediate  decree  for  payment  of  the  sum  admitted  by 
the  answer,  without  taking  the  account:  Rowe  v.  Teed  (15  Ves.  376,  378); 
Uohson  V.  Flight  (3  N.  B.  183). 

Mr.  A.  E.  Miller,  for  the  defendants.— The  interrogatory  is  a  mere  fishing 
interrc^atory,  and  has  nothing  whatever  to  do  with  the  question  at  issue 
between  the  parties,  which  is,  whether  or  not  the  contract  has  been  rescinded. 
That  is  the  sole  question  for  trial,  and  it  is  an  elementary  principle  that  the 
right  of  a  plaintiff  to  discovery  is  in  all  caseis  confined  to  the  questions  in 
the  cause  which,  according  to  the  pleadings  and  practice  of  the  Courts,  are 
about  to  come  on  for  trial  "  (Wigram  on  Biscovery,  Prop.  i.). 

[The  Vice  Chancellor. — Assuming  that  the  plaintiff  establishes  his  right 
to  specific  performance,  the  decree  will  go  on  to  direct  an  account  of 
intermediate  rents.  ] 

That  may  be,  but  the  information  required  is  on  a  merely  subordinate 
point,  and  is  unnecessary  for  the  purpose  of  the  hearing;  and  following  Swabey 
V.  Suiton  (1  H.  &  M.  514),  and  Lett  v.  Parry  (1  H.  &  M.  517),  even  though 
the  plaintiff  may  shew  a  primd  facie  right  to  the  account  of  intermediate  rents, 
the  Court  will  not  compel  discovery  when  the  result  of  the  discovery  cannot 
affect  the  question  to  be  decided  at  the  hearing.  In  the  cases  cited  on  the 
other  side,  the  plaintiff  was  in  any  view  of  the  ease  entitled  to  some  interest 
in  the  property.    [He  also  cited  Daw  v.  Ely  (2  H.  &  M.  725). 1 

Sir  W,  Page  Wood,  V.C. — The  exception  must  be  allowed.  The  allega- 
tion of  a  contract  between  the  parties  is  not  denied,  and  I  must  assume,  as 
against  the  defendants,  the  possibility  of  the  contract  being  established.  It 
then  becomes  a  very  grave  question  for  the  purchaser,  who  may  suffer  from 
any  damage  resulting  from  a  deterioration  of  the  plant,  to  know  who  the 
persons  in  possession  and  using  the  machinery  and  plant  are,  and  what  is  the 
nature  and  extent  of  their  interest. 

It  may  be  a  question  whether  the  plaintiff  may  not  prefer  to  introduce 
them  as  parties  to  the  suit  by  amendment,  and  therefore  he  is  entitled  to 
know  who  they  are,  the  extent  and  duration  of  their  interests,  and  generally, 
what  sort  of  claims  will  be  set  up  against  him  by  them.  As  to  an  account  of 
rents,  some  difficulty,  no  doubt,  arises  from  a  conflict  of  decisions  as  to  the 
right  to  an  account  of  this  descripticm,  which  must  require  time  and  trouble, 
and  whether  it  may  not  be  better  tiiat  any  account  of  intermediate  rents 
should  stand  over  until  the  hearii^. 

There  is  great  force,  however,  in  the  observations  of  Lord  Eldon,  in  Rowe 
V.  Teed  (15  Ves.  378)  and  of  the  Master  of  the  EoUb  in  Robson  v.  Flight 
(3  N.  R.  183).  I  hold  that  the  simple  question,  to  whom  the  property  has 
been  let  and  for  what  term,  is  one  that  ought  to  be  answered,  and  the  matter 
of  the  rents  is  really  so  small  that  I  can  make  no  distinction,  but  allow  the 
whole  of  the  exception ;  and  as  it  seems  to  be  now  settled  that  unless  some 
direction  be  given  the  simple  allowance  does  not  carry  costs,  I  allow  it  with 
costs. 
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Will — Appointment — Demonatrative  Legacy. 

Will.  I. — A  testator  being  entitled  to  real  and  peTsonal  estate 
absolutely,  and  having  a  power  of  appointment  over  certain  settled  persomd 
estate  in  favour  of  his  children,  gave  by  hia  will  certain  pecuniary  legacies  to 
the  children,  and  then  appointed  the  settled  property  subject  and  charged 
with  the  legacies  to  his  children.  He  aiso  bequeathed  and  devised  his 
residuary  personal  and  his  real  estate,  subject  to  the  payment  of  the  legacies 
given  by  his  will: — Held,  that  the  legacies  given  to  the  children  were  in  the 
nature  of  demonstrative  legacies,  and  that  the  settled  property  was  primarily 
applicabl&  for  the  payment  of  them. 

By  virtue  of  indentures,  dated  respectively  the  22nd  of  April,  1812,  and 
the  26th  of  May,  1817,  certain  personal  estate  was  settled  upon  trusts  for  the 
benefit  of  Geoi^e  Parker,  and  Isabella  his  wife,  during  their  respective  lives; 
and  after  the  decease  of  the  survivor  of  them,  for  such  of  their  children  as 
they  should  jointly  by  deed  appoint,  or  in  default  of  such  appcHntxnent  as  the 
survivor  should  by  deed  or  mil  appoint;  and  in  default  of  any  such  appoint- 
ment, for  their  children  (if  more  than  one)  in  equal  shares,  with  the  usual 
provision  as  to  bringing  appointed  shares  into  hotch-pot. 

Isabella  Parker  survived  her  husband,  and  at  the  time  of  her  death  was 
absolutely  entitled  to  considerable  real  and  personal  estate.  By  her  will, 
dated  the  9th  of  June,  1862,  after  giving  certain  specific  and  pecuniary 
legacies,  and  an  annuity  of  32Z.,  she  bequeathed  the  sum  of  5,6(XH.  3  per 
cent.  Consolidated  Bank  Annuities  to  trustees  upm  certain  trusto;  and  she 
gave  the  following  legacies,  that  is  to  say — ^to  her  son,  J<^n  Ozley  Parker, 
2,0001. ;  to  her  daughter,  Isabella  Catherine  Eyre,  2,0()0Z. ;  to  her  daughter, 
Elizabeth  Ann  Duff,  2,0001. ;  to  her  daughter,  Mary  Elizabeth  Eraser,  2,000i. ; 
to  her  daughter,  Sarah  Ann  Pilgrim,  2,000Z. ;  to  her  dau|^ter,  iSranoes 
Catherine  Parker,  1,000Z. ;  and  to  her  grandson,  James  Houson  Parker,  2,O00L 
And  after  directing  the  legacies  of  the  daughters  who  should  have  husbands 
living  at  her  death  to  be  settled,  and  also  after  exercising  a  general  power 
of  appointment  with  respect  to  the  proceeds  of  the  sale  of  certain  real  estate 
contained  in  the  indenture  of  the  26th  of  May,  1817,  the  testatrix  bequeathed 
as  follows: — 

"  In  exercise  of  the  powers  for  this  purpose  given  to  me  by  the  settlement 
made  on  my  marriage  with  my  said  late  husband,  dated  on  or  about  the  22nd 
day  of  April,  1812,  and  of  every  other  power  authorizing  or  enabling  me  in 
this  behalf,  I  appoint  and  give  all  the  personal  estate,  monies,  and  premises 
thereby  settled  or  agreed  to  be  settled,  and  the  stocks,  funds,  and  securities 
upon  which  the  same  are  or  may  be  invested  (subject  and  charged  with  the 
payment  of  the  aforesaid  pecimiary  legacies  to  my  said  boo.  and  daughters), 
unto  my  said  grandson,  James  Houson  Parker,  absolutely;  but  in  case  be 
shall  die  under  the  age  of  twenty-one  years,  1  appoint  and  give  all  the  said 
last-mentioned  personal  estate,  monies,  and  premises,  and  the  stocks,  funds, 
and  securities,  in  or  upon  which  the  same  are  or  may  be  invested,  subject  as 
aforesaid,  unto  my  said  son-in-law,  Henry  Richard  Eyre,  absolutely.  And 
subject  to  the  payment  of  all  the  aforesaid  legacies,  and  the  said  annuity,  and 
my  debts,  funeral  and  testamentary  expenses,  I  give  all  the  residue  of  the 
personal  estate  which  I  may  be  entitled  to  at  my  decease,  or  over  which  I 
may  have  any  disposing  power,  to  my  said  grandson,  James  Houson  Parker, 
absolutely ;  but  in  case  he  shall  die  under  the  age  of  twenty-one  years  (subject 
as  last  aforesaid),  I  give  all  the  residue  of  my  personal  estate  to  my  said 
sm-in-law,  Henry  Richard  Eyre,  absolutely;  and  subject  also  to  the  said 
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legacies,  annuity,  debts  and  expenses,  and  in  exercise  of  all  powers  of  appoint- 
ment vested  in  or  otherwise  enabling  me,  I  appoint  and  give  Bellman's  Farm, 
in  Essex,  and  all  the  real  estate  to  which  I  shall  be  entitled  at  my  decease, 
or  over  which  I  have  any  disposing  power,  imto  my  said  grandson,  James 
Houson  Parker,  his  heirs  and  assigns,  absolutely,"  with  a  gift  over  of  the 
last -mentioned  property  to  Henry  Richard  Eyre,  in  event  of  James  Houson 
Parker  dying  under  twenty-one. 

The  testatrix  had  ten  children,  all  of  whom  attained  the  age  of 
twenty-one. 

Disney  v.  Crosse  was  a  suit  for  the  administration  of  the  trusts  of  the 
indentures  of  the  22nd  of  April,  1812,  and  the  26th  of  May,  1817.  Eyre  v. 
Parker  was  a  suit  for  the  administration  of  the  real  and  personal  estate  of 
Mrs.  Parker.  Both  now  came  on  together  for  further  consideration.  The 
principal  question  discussed  was,  what  was  the  primary  fund  for  the  payment 
of  the  legacies  given  by  the  will  of  Mrs.  Parker,  to  her  am,  John  Oxley  Parker^ 
and  her  daughters  therein  named. 

Mr.  Kekewich,  for  the  plaintiffs  in  Disney  v.  Crosse. 

Mr.  Cotton,  for  Henry  Eichard  Eyre,  the  plaintiff  in  Eyre  v.  Parker, 
submitted  that  the  primary  fund  for  payment  of  the  legacies  was  the  residuary 
personal  estate  of  the  testatrix;  next  to  that.  Bellman's  Farm,  and  her  real 
estate :  and  that  the  settled  property  ought  only  to  be  had  recourse  to  in  case 
of  a  deficiency;  for  the  legacies  were  not  to  be  considered  as  appointments  of 
that  property.  If  this  view  of  the  case  were  adopted,  t^ose  who  claimed  t^e 
settled  property,  in  default  of  appointment,  would  be  compelled  to  elect 
whether  they  would  take  imder  the  will,  or  imder  the  settlement. 

Mr.  Cole,  Q.C.,  and  Mr.  Faber,  Mr.  Jessel,  Q.C.,  and  Mr.  J.  T.  Humphry, 
Mr.  Selwyn,  Q.C.,  and  Mr.  B.  B.  Rogers,  Mr.  Baggdllay,  Q.C.,  and 
Mr.  Shebbeare,  Mr.  Montague  Cookson,  and  Mr.  Wickens,  for  the  children  of 
Mrs.  Parker,  and  persons  claiming  under  them,  contended  that  the  legacies 
were  not  appouitments  of  the  settled  property;  but  merely,  as  the  testatrix 
herself  termed  tiiem,  *'  pecuniary  legacies,"  and  as  such  to  be  paid  out  of  the 
fund  ordinarily  applicable  for  the  payment  of  legacies.  It  was  the  rule  of 
the  Court,  estabUshed  in  Bootle  v.  Blundell  (1  Mer.  193),  that  the  general 
personal  estate  was  the  primary  fund  for  such  payment,  unless  there  were 
sufficient  indication  in  the  will  that  the  testator  intended  not  merely  to  charge 
other  portions  of  his  estate  with  the  payment,  but  to  exonerate  the  general 
personal  estate.  That  rule  was  rigidly  adhered  to  in  all  cases  except  in  those 
of  which  Roberts  v.  Walker  (1  Russ.  &  My.  752),  was  the  type — where  a 
testatcHT  directed  real  estate  to  be  sold  and  ^en  blended  the  proceeds  of  the 
sale  with  the  general  perscmal  estate.  If  the  real  estate  was  not  directed 
to  be  sold,  the  ordinary  rule  was  followed :  Bougkton  v.  Boughion  (1  H.L.  C. 
406),  Teneh  v.  Cheese  (6  B.  M.  &  G.  453),  Simmons  v.  Rose  (6  D.  M.  &  G. 
411). 

The  question  of  election  was  also  discussed  at  some  length ;  but  the  view 
of  the  case  taken  by  the  Court  renders  it  unnecessary  to  report  the  arguments. 

Mr.  Southgate,  Q.C.,  Mr.  John  Pearson,  and  Mr.  Marwood  Tucker,  for 
John  Houson  Parker. — Although  the  testatrix  uses  the  word  legacies  in 
reference  to  these  gifts,  they  are  not  in  strictness  legacies  at  all— they  are 
appointments  of  the  settled  fund.  If  there  were  no  residuary  estate,  it  could 
not  be  doubted  that  the  settled  fund  would  be  applicable  in  payment  of  them. 
Again,  if  there  had  been  no  gift  of  the  residue  of  the  settled  fund  to  J.  H.  Parker, 
the  person  entitled  in  default  of  payment  could  not  have  taken  the  whole  fund 
without  paying  these  legacies.  Boughton  v.  Boughton  (1  H.L.  C.  406)  does 
not  apply,  as  it  relates  simply  to  the  question  whether  real  or  personal  estate 
is  primarily  applicable  to  pay  a  legacy.  We  contend  that  these  are  in  the 
nature  of  demonstrative  legacies,  payable  primarily  out  of  the  settled  property, 
as  being  the  fund  indicated  by  t^e  testatrix  for  the  payment  of  them. 
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Mr.  Cotton,  in  reply. 

Lord  Romilly. — I  think  that  Boughion  v.  Boughton  and  Roberts  v. 
Walker,  and  that  class  of  cases,  have  no  application.  I  do  not  propose  to  inter- 
fere with  the  ordinary  course  of  administration  of  assets ;  but  I  hold  that  these 
legacies  are  to  be  considered  as  demonstrative  legacies,  for  the  payment  of  which 
a  particular  fund  is  appointed.  The  testatrix,  who  has  the  power  of  appointing 
a  particular  fund  to  her  children,  sons  and  daughters,  gii'es  them  legacies. 
Assume  that  she  goes  on  to  say,  I  direct  those  legacies  to  be  paid  out  of  the  fund 
I  have  the  power  of  appointing.  Then  the  legacies  would  be  clearly  demonstra- 
tive, that  is  to  say,  they  would  be  paid  out  of  that  fund  in  the  first  instance, 
and  if  that  fund  was  not  sufficient,  they  would  be  paid  out  of  the  residue.  Upon 
consideration  of  the  matter  I  have  oome  to  the  conclusion  that  unless  this  is 
an  appointment  of  the  funds  to  the  extent  of  these  legacies  to  these  persons, 
there  is  no  appointment  at  all.  If  there  is  an  appointment,  then  the  observa- 
tions which  I  have  already  made  apply,  that  there  is  a  particular  fund  set  apart 
for  the  payment  of  these  legacies,  which  can  only  be  applied  in  payment  of 
thom.  But  if  it  is  not  an  appointment  of  the  fund,  what  is  the  meaning  of 
these  words — "  In  exercise  of  the  power  for  this  purpose  given  to  me  by  the 
settlement  made  on  my  marriage,  I  appoint  and  give  all  the  estate  subject  and 
charged  with  the  aforesaid  pecuniary  legacies  to  my  sous  and  daughters,  to 
James  Houson  railier.'"  Supposing  James  Houson  Parker  had  been  an  object 
of  the  power,  he  would  have  taken  tlie  fund,  and  that  would  have  been  a  good 
appointment.  But  if  the  will  stopped  there  could  it  be  reasonably  contended 
that  there  was  not  an  appointment  of  that  fund  by  virtue  of  the  power  contsined 
in  the  settlement?  She  appoints  the  whole  of  iAie  fund  to  James  Houson 
Parker,  subject  to  the  payment  of  the  aforesaid  legacies  to  her  sons  and 
-daughters:  the  sons  and  daughters  are  objects  of  the  power,  and  can  anybody 
correctly  say  this  is  not  an  appointment  to  them?  The  fact  of  her  appointing 
the  whole  of  the  residue  of  the  fund  to  a  person  who  is  not  an  object  of  the 
power,  can  have  no  effect  upon  the  construction  of  the  words,  which  must  be 
«xactly  the  same  whether  the  testatrix  has  or  has  not  made  an  error  in  supposing 
her  grandson  an  object  of  the  power.  If  the  father  had  been  living,  and  it 
had  been  an  appointment  to  the  father  in  lieu  of  the  son,  the  construction  would 
have  been  exactly  the  same.  If  then  it  is  an  appointment  of  the  fund,  how 
much  is  it  an  appointment  of?  It  cannot  be  an  appointment  of  so  much  of  the 
legacies  as  the  residue  is  not  able  to  pay.  It  is  an  appointment  of  the  whole 
amount  of  the  legacies,  which  no  doubt  are  pecuniary  legacies ;  but  they  are 
pecimiary  legacies  which  the  testatrix  directs  to  be  paid  in  the  first  instance 
out  of  a  particular  fund,  which  may  be  applied  to  the  payment  of  those  particular 
legacies,  and  cannot  be  applied  to  the  payment  of  any  other  legacies.  She 
Bays  subject  to  the  payment  of  the  aforesaid  pecuniary  legacies  to  my  sons 
and  daughters.  She  had  given  many  more  legacies  previously  to  persons  who 
were  not  objects  of  the  power;  and  she  does  not  say  subject  to  those  legacies, 
but  only  subject  to  the  legacies  given  to  her  sons  and  daughters,  who  are  the 
objects  of  the  power.  I  am  of  opinion,  therefore,  that  what  I  propose  to  do, 
will  not  make  any  new  rule  with  respect  to  the  distribution  of  assets.  I  merely 
say  that  a  particular  fund  shall  be  first  applied  in  payment  of  certain  legacies. 
I  am  of  opinion  that,  though  it  is  true  that  the  residue  is  charged  with  those 
legacies  if  the  settlement  fund  is  not  able  to  pay  them,  yet  that  the  settlement 
fund  in  the  first  instance  is  liable  to  pay  all  those  legacies  that  can  be  properly 
paid  out  of  it  by  virtue  of  the  appointment  of  that  fund. 


Digitized  by  Google 


LLOYD  V.  LLOYD. 


3763 


Wood,  V.C.,  July  28,  1866. 
LLOYD  V.  LLOYD. 
L.  R.  2  Eq.  722. 

See,  Trappes  v.  Meredith,  [18701  E.  R.  A. ;  39  L.  J.  Ch.  366 ;  L.  R.  9  Eq.  229; 
21  L.  T.  782;  18  W.  R.  1017  (V.C.).  FoUowed,  In  re  Pamham's  Trusts, 
[1877]  E.  11.  A.;  46  L.  J.  Ch.  80;  L.  R.  13  Eq.  413  (M.R.).  Applied, 
Ancona  v.  Waddcll,  [1819]  E.  R.  A. ;  48  L.  J.  Ch.  115;  10  Ch.  D.  157;  40 
L.  T.  31;  27  W.  R.  186  (V.C.).  Distinguished,  Robertson  v.  Richardson, 
[1886]  E.  R.  A.;  55  L.  J.  Ch.  275;  30  Ch.  D.  623;  33  W.  R.  897  (Ch.  D.). 
Referred  to.  In  re  Broughion,  1887,  57  L.  T.  8  (Ch.  D.).  Distinguished, 
In  re  Metcalfe,  [1891]  E.  R.  A. ;  60  L.  J.  Ch.  647;  [1891]  3  Ch.  1 ;  65  L.  T. 
426  (C.  A.).  See.  In  re  Lojtus-Otway,  [1895]  E.  R.  A.;  64  L.  J.  Ch.  529; 
72  L.  T.  656;  43  W.  R.  501  (Ch.  D.). 

Forfeiture — Bankruptcy — Annulment. 

Condition.  D. — Gift  by  will  of  a  share  in  residuary  real  and  personal  estate 
to  L.  for  life;  but  if  he  should  "  by  any  act  or  default,  or  by  operation  of  law, 
alien,  charge,  or  dispose  of  the  life  interest,  or  in  any  manner  anticipate  the  same 
to  or  in  favour  of  any  other  person  or  persons,"  the  gift  to  be  void,  and  the  share 
to  go  to  the  children  of  L.  At  the  death  of  tke  testatrix  L.  was  a  bankrupt, 
having  been  adjudicnied  a  few  days  before  on  his  own  petition.  Assignees  were 
appointed;  but  no  steps  were  taken  to  realize  the  assets,  and  within  a  ticclve- 
■month  the  bankruptcy  was,  by  an  act  of  the  creditors  under  their  statutory 
powers,  annulled: — Held,  that  a  forfeiture  of  the  life  estate,  within  the  meaning 
of  the  clause  in  ilie  will,  had  not  taken  place. 

This  was  an  adjourned  summons. 

Mary  Ann  Lloyd,  widow,  by  her  will,  dated  in  1865,  bequeathed  all  the 
residue  of  her  real  estate,  and  all  her  residuary  personalty,  to  truBtees,  upon 
trust  as  to  four-fifths  to  pay  and  divide  the  same  equally  between  four  of  her 
sons  therein  named,  their  executors  or  administrators.  She  directed  her 
trustees  to  hold  the  remaining  fifth  upon  trust  to  invest  and  pay  the  interest, 
dividends,  and  annual  proceeds,  to  her  son  Oliver  Wimbum  Lloyd  for  his  life. 
She  then  directed  as  follows: — "  Provided  nevertheless  that  if  my  said  son 
shall  by  any  act  or  default,  or  by  operation  of  law,  alien,  charge,  or  dispose  of  the 
same  life  interest,  or  in  any  manner  anticipate  the  same  to  or  in  favour  of  any 
other  person  or  persons,  then  the  trust  lastly  hereinbefore  contained  in  &vour 
of  my  said  son  shall  thenceforth  be  absolutely  void,  as  if  my  said  son  were 
actually  dead." 

In  the  event  of  the  gift  becoming  void,  the  share  was  given  to  the  children 
of  the  said  O.  W.  Lloyd  equally. 

The  testatrix  died  on  the  25th  of  July,  1865.  At  that  date  O.  W.  Lloyd 
was  a  bankrupt,  having  been  adjudicated  on  the  11th  of  July  preceding  on  his 
own  petition.  An  official  and  a  creditors'  assignee  had  been  appointed,  but 
no  steps  were  taken  to  realize  any  part  of  the  estate,  and  on  the  24th  of  April. 
1866,  with  the  consent  of  the  creditors  under  the  187th  section  of  the  Bank- 
ruptcy Act,  1861,  the  bankruptcy  was  annulled. 

The  bill  was  filed  by  the  trustees,  for  administration,  and  the  Chief  Clerk 
having,  by  a  special  certificate,  found  that,  "except  as  aforesaid,"  the  said 
O.  W.  Lloyd  had  not  by  any  act  ahened,  chained,  or  disposed  of  his  life  interest, 
O.  W.  Lloyd  sought  to  have  the  certificate  varied  by  striking  out  the  above 
words. 

Mr.  O.  M.  Giffard,  Q.C.,  and  Mr.  'Nalder,  for  O.  W.  Lloyd.— In  the  events 
that  have  happened  O.  W.  Lloyd  has  not  "  aliened,  chained,  or  disposed  of," 
his  life  interest  within  the  intent  and  meaning  of  the  will :  SmaUcombe  V.  Olivier 
(18  M.  &  W.  77) ;  White  v.  Chitiy  (L,  R.  1  Eq.  872). 


Cooole 


3764 


LLOYD  V.  LLOYD. 


osaq 


Mr.  F.  H.  Laacelles,  for  the  trustees. 

Mt.  Daniel,  Q.C.,  and  Mr.  Raach,  for  the  children. — One  of  the  events 
contemplated  b;  Uie  testatrix  has  taken  place,  and  the  gift  of  the  life  interest 
is  void. 

The  case  is  distinguishable  from  White  v.  Chitty  (L.  E.  1  Eq.  372). 
0.  W.  Lloyd  was  adjudicated  on  his  own  petition :  he  had  consequently  ahened 
by  his  own  act.  This  is  not  an  application  by  assignees  in  banl^ruptcy,  and 
hence  the  argument  does  not  apply,  that  a  forfeiture  of  the  gift  will  send  the 
property  in  a  channel  other  than  that  which  the  testatrix  intended.  In  this 
instance  a  forfeiture  would  not  defeat  the  testatrix's  intention.  In  White  v. 
Chitty,  no  assets  could  be  realized,  because,  before  the  arrival  of  the  quarter- 
day,  and  before  any  rents  were  receivable,  the  bankruptcy  was  annulled.  That 
was  not  the  case  here. 

[They  referred  to  DoTBett  v.  Doraett  (30  Beav.  256).] 

Sir  W,  Page  Wood,  V.C. — The  true  principle  of  construction  of  limitations 
of  this  kind  in  wills  is,  to  see  whether  or  not  the  actual  event  has  occurred  which 
the  testator  contemplated  as  that,  upon  the  happening  of  which  hia  property 
was  to  go  over.  Here  the  words  are — "  If  my  said  son  shall,  by  any  act  or 
default,  or  by  operation  of  law,  aUen,  charge,  or  dispose  of  the  same  life  interest, 
or  in  any  manner  anticipate  the  same  to  or  in  favour  of  any  other  person  or 
persons."  Here  the  legatee,  by  his  own  act,  has  done  the  thing  which  caused 
an  alienation.  He  himself  petitioned  for  the  adjudication  under  which  he  was 
made  bankrupt.  Then,  under  the  187th  section  of  the  Bankruptcy  Act,  1861, 
the  creditors  agreed  to  an  arrangement,  and  the  whole  proceeding  was  annulled. 
The  question  is,  whether  such  an  alienation  of  his  interest  can  be  oonsidered 
to  have  taken  effect,  as  to  divest  the  legacy  according  to  the  true  intentmn 
of  the  testatrix. 

The  reason  why,  in  some  cases  to  which  I  have  been  referred,  the  Court 
has  rather  strained  the  language,  so  as  to  occasion  forfeiture,  has  been  to 
prevent  the  property  passing  into  hands  other  than  those  which  the  testator 
intended  should  receive  it.  In  like  manner,  if  the  circumstances  of  the  case 
admit,  the  Court  will  endeavour  to  interpret  the  language  in  favour  of  the 
legatee,  for  whom  the  testator  has  intended  to  make  as  extended  a  provision 
as  he  can. 

The  only  doubt  I  have  felt  in  this  case  has  been,  whether  a  dealing  by 
third  parties,  after  adjudication,  can  alter  the  terms  imposed  by  the  will,  or 
vary  the  rights  of  the  person  who  is  the  object  of  the  gift  ovec.  On  the  whole 
I  am  inclined  to  look  upon  the  annulment  in  the  light  in  which  it  was  viewed 
by  the  Court  of  Exchequer,  in  the  case  of  SmaUcombe  v.  OUvier  (18  M.  &  W. 
77),  and  consider,  not  that  it  relates  back  to  the  adjudication  and  annuls  every- 
thing that  has  been  done  in  the  interval,  but  still  that  the  whole  proceeding 
may  be  looked  upon  as  an  adjudication  followed  by  an  annulment,  which, 
though  it  operates  only  from  the  date  of  such  annulment,  yet  was  in  time 
to  intercept  the  property  before  it  passed  into  other  hands  than  those  of  the 
legatee. 

The  question  being  whether  or  not  the  legatee  has,  by  any  act  or  default, 
or  by  operation  of  law,  aliened,  charged,  or  disposed  of  his  life  interest,  1  find 
that,  although  there  was  an  act  of  the  bankrupt  which  primd  facie  had  that 
efEect,  yet  that  no  one  has  interfered  to  realize  the  property,  and  that  the 
bankruptcy  has  been  intercepted  by  annulment  of  the  adjudication. 


I  must,  therefore,  bold  that  the  income  of  the  legatee  has  not  been 
forfeited. 
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Explained,  Powell  v.  Powell,  [1874]  E.  B.  A.;  43  L.  J.  P.  9;  L.  R.  3  P.  &  D. 
186;  29  L.  T.  466;  22  W.  B.  62  (Mat.).  Beferred  to,  Gan^y  v.  Oandy.  1882, 
7  P.D.  77  (P.D.  &  A.):  reversed.  [1882]  E.  B.  A. ;  51  L.  J.  P.  41;  7  P.D. 
168;  46  L.  T.  607;  30  W.  B.  673  (C.  A.);  Cahill  v.  Cahill,  1883,  8  App.  Cas. 
420  ;  49  L.  T.  605;  31  W.  B.  861  (H.L.  (Ir.));  QTeenkill  v.  North  British 
&  Mercantile  Insurance  Co.,  [1893]  E.  B.  A. ;  62  L.  J.  Ch.  918;  [1893]  3  Ch. 
474;  69 L.  T.  526;  42  W.  B.  91  (Ch.  D.);  In  re  Hodson's  Settlement,  [1894] 
E.  R.  A.;  63  L.  J.  Ch.  609;  [18941  2  Ch.  421;  71  L.  T.  77;  42  W.  R.  581 
(Ch.  D.). 

Httthand  and  Wife — Separation  Deed — Proceedings  in  Divorce  Court — 
Alimony — Injunction . 

Husband  and  Wife.  B. — In  a  separation  deed  the  huahand  covenanted 
with  iruttees  to  allow  his  wife  501.  a-year  for  her  support;  he  being  indemnified 
€igain8t  all  debts  and  liahiUties  on  her  account,  and  it  being  agreed  on  her 
behalf  that  she  would  not  in  any  way  endeavour  to  compel  the  husband  again 
to  live  with  her,  or  to  allow  her  "  any  further,  or  greater,  or  other  support, 
maintenance,  or  alimony,"  than  the  annuity  of  501.: — Held,  that  in  the 
absence  of  any  act  shewing  an  unqualified  acceptance  by  the  wife  of  the 
provisions  of  the  separation  deed,  or  of  any  attempt  to  enforce  it  against  her 
husband,  the  Court  would  not,  upon  interlocutory  motion,  restrain  her  from 
proceeding  in  the  Divorce  Court  to  obtain  an  allowance  for  alimony,  as  incident 
to  her  petition  for  a  judicial  separation  on  the  ground  of  cruelty,  but  the 
Court  put  her  under  an  undertaking  to  deal  with  the  alimony  as  this  Court 
should  direct. 

Motion  on  behalf  of  the  plaintiff  for  an  injunction  to  restrain  the 
prosecution  of  a  suit  for  judicial  separation  commenced  against  the  plaintiff  in 
the  Divorce  Court,  and  to  restrain  any  other  proceedings  in  that  Court  for 
compelling  the  plaintiff  to  allow  the  defendant,  his  wife,  any  further  allowance 
for  her  maintenance  or  alimony  than  the  aimual  sum  of  502.,  pursuant  to 
the  prorisionB  of  a  separation  deed  between  himself  and  his  wife. 

The  plaintiff  and  his  wife  were  married  in  May,  1857,  but  differences 
having  arisen,  a  separation  deed  was,  in  1865,  executed  between  them  at  the 
instance  of  the  wife  (as  the  bill  alleged).  By  this  deed,  which  was  made 
between  the  plaintiff  of  the  first  part,  his  wife  of  the  second  part,  and  two 
trustees  (also  defendants  in  this  suit)  of  the  third  part,  the  plaintiff  covenanted 
that  it  should  be  lawful  for  his  wife,  notwithstanding  their  marriage,  to  live 
separate  and  apart  from  him,  and  that  he  would  not  endeavour  to  compel  her 
to  return  to  cohabitation  by  any  suit  or  other  proceedings,  and  would  not 
interfere  with  her  in  any  way.  Mrs.  WiUiams  was  to  take  for  her  own  separate 
and  absolute  use,  and  notwithstanding  her  coverture,  all  such  jewels,  clothes, 
linen,  wearing  apparel,  ornaments,  articles,  furniture,  and  things  whatsoever 
as  then  belonged,  or  were  reputed  to  belong  to  her,  or  which  she  should  at  any 
time  or  times  thereafter  acquire. 

Mr.  Williams  also  covenanted  with  the  trustees  to  pay  Mrs.  WiUiams 
through  their  hands,  an  annuity  of  501.  towards  her  maintenance  and  support, 
on  condition  that  he  should  be  indemnified  against  all  debts  and  liabilities  on 
her  behalf.  It  was  also  agreed,  on  behalf  of  Mrs.  Williams,  that  she  would 
not  take  any  proceedings  to  compel  her  husband  to  cohabit  or  live  with  her, 
and  that  she  would  not  "  require,  or  by  any  means  whatsoever  endeavour  to 
compel,  the  said  J.  E.  Williams  (the  plaintiff),  to  allow  her  any  further,  or 
greater,  or  other  support,  maintenance,  or  alimony,  than  the  said  clear  annuity 
or  yearly  sum  of  501." 
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The  bill  alleged  that  the  plaintiff  had  in  all  respects  performed  his  part  of 
the  arrangement,  and  paid  her  the  first  quarterly  payment  of  the  annuitj, 
which  accrued  due  in  the  March  of  1865  following  the  separation;  but  that, 
notwithstanding  this,  Mrs.  Williams  had,  on  the  9th  of  May,  1866,  presented 
a  petition  in  the  Divorce  Court  for  judicial  separation  on  the  ground  of  cruelty. 
The  plaintiff,  in  hie  answer  to  the  petition  for  a  judicial  separation,  denied  the 
charges  of  cruelty,  and  insisted  that  the  separation  deed  was  a  bar  to  the 
proceedings.  This  portion  of  the  answer,  however,  was  struck  out  by  order 
of  the  Judge  Ordinary. 

On  the  29th  of  May,  Mrs.  Williams  presented  a  petition  in  the  Divorce 
Court  for  alimony  pendente  lite,  so  as  to  obtain  an  allowance  greater  than 
the  501.  a  year  stipulated  by  the  separation  deed,  and  the  Judge  Ordinary, 
on  the  19th  of  June,  decided  that,  notwithstanding  the  separation  deed, 
Mr.  Williams  must  give  particulars  of  his  income,  so  that  the  Court  might  be 
in  a  position  to  award  alimony  pendente  lUe. 

Under  these  circumstances  the  present  bill  was  filed  against  Mrs.  Williams, 
and  the  trustees  of  the  separation  deed,  for  the  purpose  of  restraining  the 
proceedings  in  the  Divorce  Court. 

The  case  made  by  the  affidavits,  in  opposition  to  the  present  motion,  was, 
that  Mrs.  Williams  was  compelled,  from  his  ill  usage  and  personal  violence, 
to. leave  her  husband's  house  and  go  home  to  her  father,  and  that,  when  a 
separation  deed  was  agreed  upon,  she  bad  consented  to  take  501.  a  year  i<x 
her  maintenance,  under  the  impression,  and  acting  upon  advice,  that  she  coiild 
not  legally  obtain  anything  more,  and  that  if  she  did  not  accept  that  sum  she 
would  have  nothing,  and  must  starve.  It  was  also  alleged  that  Mr.  Williams, 
who  was  an  artist,  had  un  income  of  l.OOOL  a  year,  and  lived  in  a  house  in 
Regent's  Park,  "  splendidly  furnished,"  and  kept  a  butler  and  several  other 
servants.  In  an  affidavit  made  in  reply,  Mr.  Williams  denied  the  allegations 
as  to  personal  violence,  and  gave  the  amount  of  his  average  income  at  less 
than  one-half  the  sum  mentioned  by  Mrs.  Williams.  It  was  stated  in  the 
course  of  the  ai^ament,  that  the  usual  amount  allowed  by  the  Divorce  Courli 
^r  alimony  pendente  Hie,  was  one-fifth  of  the  husband's  income.,  ' 

Jlfr.  Bolt,  Q.C.,  and  Mr.  T.  A.  Eoherts,  in  support  of  the  motion, 
contended,  that  separation  deeds,  whatever  doubts  might  have  been  thrown 
upon  them  by  the  earlier  authorities,  were  now  recognised  as  perfectly  vahd 
and  mutually  binding  upon  both  husband  and  wife,  who  was  put  into  the 
position  of  a  feme  sole,  and,  therefore,  fully  competent  to  bind  herself  by  an 
agreement  of  this  kind.  It  was  alleged  by  the  bill,  and  not  disputed,  that  the 
husband  had  performed  his  part  of  the  arrangement,  and,  in  the  absence  of 
any  attempt  to  set  aside  the  deed,  the  wife,  who  had  accepted  the  furniture 
and  other  chattels,  and  payment  of  the  annuity,  was  equally  bound  by  it, 
and  could  not  be  allowed,  after  receiving  t^e  benefits  given  to  her  by  the 
deed,  to  turn  round  and  repudiate  the  obligations  by  suing  for  this  additional 
allowance  in  the  shape  of  alimony,  in  the  face  of  her  own  agreement  to  the 
contrary:  Savage  v.  Foster  (9  Mod.  35);  Hill  v.  Turner  ((1  Atk.  515):  Huni  v. 
Hunt  (31  L.  J.  Ch.  161);  Wilton  v.  Htll  (25  L.  J.  Ch.  156);  Wilson  v. 
Wilson  (14  Sim.  405;  1  H.L.  0.  688;  5  H.L.  C.  40);  Nedby  v.  Nedby  (21 
L.  J.  Ch.  446). 

The  Vice-Chanokllor. — There  is  no  covenant  in  the  separation  deed  that 
she  will  not  sue  for  a  judicial  separation,  so  that  the  only  questicm  before  me 
is,  as  to  this  application  for  alimony  pendente  lite. 

Mr.  Willcock,  Q.C.  (with  whom  was  Mr.  Qrakam  Hastings),  on  behalf  of 
the  trustees  of  the  deed  of  settlement-  and  Mrs.  Williams,  contended  that  she 
had  been  induced,  without  proper  advice  and  assistance,  and  under  prerouie, 
to  accept  this  pittance  of  50L  a  year  (which,  considering  her  husband's  position 
and  means,  was  an  utterly  inadequate  allowance),  under  the  impression  that 
if  she  did  not  take  it  she  would  get  nothing  at  all.  There  had  been  no  sudi 
acceptance  by  Mrs.  Williams  personally,  whatever  might  have  been  the  case 
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on  the  part  of  her  trustees,  as  to  preclude  her  from  applying,  as  incident  to  her 
petition  for  a  judicial  separation,  for  an  increased  allowance  by  way  of  alimony 
pendente  lite.  But  in  any  case,  the  proceedings  for  alimony  in  the  Divorce 
Court  ought  not  to  be  interfered  with,  as  the  husband's  means  would  be  there 
inquired  into,  so  aa  to  obtain  a  basis  for  affording  her  a  just  and  reasonable 
atlowanoe. 

He  referred  to  Boone  t.  Boone  (1756),  mentioned  by  Lord  BomiUy  in 
Hunt  T.  Hunt  (31  L.  J.  Ch.  169). 

Mr.  Roberts,  m  reply. 

Sib  W.  Page  Wood,  V.C. — There  can  be  no  doubt  that  deeds  of  this 
description  are  perfectly  valid,  nor  can  there  be  any  doubt  that  they  can  be 
enforced  against  the  wife,  who  is  not  entitled  to  "  approbate  and  reprobate," 
or,  in  other  words,  to  accept  ihe  benefits  and  repudiate  the  obligations.  I 
have  myself  gone  further  perhaps  than  had  been  done  in  any  previous  case  in 
Barrow  v.  Barrow  (4  K.  &  J.  409),  where  I  bound  the  real  estate  of  a  married 
woman,  on  the  ground  that  she  was  competent  to  elect,  so  as  to  affect  her 
interest  in  real  property,  without  a  deed  acknowledged  for  that  purpose,  and 
that  having  elected  she  must  be  held  to  her  election. 

I  may  also  refer  to  Bateman  v.  Ross  (1  Dow,  235),  as  an  authority  that 
a  married  woman,  being  in  litigation  and  at  arm's  length  with  her  husband, 
can  be  bound  by  her  own  agreement  to  submit  the  matters  in  dispute  between 
them  to  arbitration. 

Here  I  should  have  no  hesitaticm  in  holding  the  defendant,  Mrs.  Williams, 
bound  to  the  deed,  and  to  all  its  provisions  if  she  had  sought  to  enforce  it 

against  her  husband,  or  unequivocally  asserted  her  rights  under  it.  But  lias 
there  been  anything  of  that  kind  made  out?  In  the  case  ol  a  simple  separation 
deed,  it  must  be  made  between  the  husband  and  trustees  on  behalf  of  the 
wife,  and  any  breach  of  the  agreement  by  the  wife  will  be  answered  by  her 
trustees.  But,  until  she  has  undoubtedly  and  unqualifiedly  compromised 
herself  by  some  act  of  acceptance,  her  case  stands  on  a  different  footing  from 
that  of  the  trustees.  I  can  only  look  at  the  deed  as  it  stands.  Both  husband 
and  wife  wish  to  part,  and  it  is  not  alleged  that  the  separation  has  arisen 
through  any  fault  of  hers.  The  deed  does  not  contain  any  covenant  not  to  take 
proceedings  for  a  judicial  separation  on  the  ground  of  cruelty,  and,  therefore, 
I  could  not  make  any  order  as  to  any  suit  in  the  Divorce  Court  for  that 
purpose. 

The  whole  question,  therefore,  is  reduced  to  that  which  arises  upon  the 
petition  for  alimony.  How  far,  then,  has  she  acted  upon  the  deed,  so  as  to 
preclude  herself  from  taking  those  proceedings?  It  is  said  that  the  husband 
has  complied  with  all  the  provisions  of  the  deed,  and  that  she  has  accepted 
the  benefits  reserved  to  her,  by  taking  the  furniture,  linen,  and  wearing 
apparel.  But  I  do  not  think  that  this  amounts  to  such  an  acceptance  of  the 
deed  as  will  prevent  her  from  disputing  its  provisions.  Then  with  respect 
to  the  annuity  of  501.  a  year  upon  a  separation  by  mutual  consent,  a  married 
woman  would  be  entitled  to  some  allowance  for  maintenance,  and,  looking  at 
hid  position,  the  husband  could  hardly  allow  her  less  than  501.  a  year.  I  am 
not  prepared,  therefore,  upon  this  interlocutory  application,  to  say  that  there 
has  been  such  an  acceptance  of  the  deed  by  t^is  lady  as  to  preclude  her  from 
disputing  its  provisions,  or  to  induce  me  to  grant  an  injunction  against  her 
proceedmgs  in  the  Divorce  Court  for  the  purpose  of  obtaining  alimony  pendente 
life.  She  must  undertake  to  deal  with  any  order  the  Divorce. Court  may  make 
as  to  alimony  as  this  Court  shall  direct,  and  upon  this  undertaking  let  the 
motion  stand  until  the  hearing  of  the  cause,  or  further  order. 
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Stuabt,  V.C.,  June  26,  1866. 

L.  B.  2  Eq.  803;  14  L.  T.  697;  12  Jur.  N.S.  496. 

Locke  King's  Act  (17  *  18  Vict.  c.  118)— Collateral  Security. 

Executor  and  Administrator.  J. — A  sum  of  400L  borrowed  by  an 
inteetate  on  his  promissory  note,  but  secured  also  by  a  memorandum  and 
deposit  of  even  date  of  title  deeds  of  real  estate  in  terms  as  eoUatend 
security: — Held,  within  Locke  King's  Act  (17  &  18  Vict.  c.  113).  The 
heir-at-law,  who  paid  the  debts  and  funeral  expenses  out  of  his  own  moneys 
as  a  matter  of  bouniy,  but  afterwards  claimed  to  be  aUowed  such  payment  out 
of  the  personal  estate: — Held,  not  entitled  to  be  repaid. 

This  was  a  summons  adjourned  from  Chambers.  On  the  3rd  of  August, 
1861,  T.  T.  Coleby  borrowed  from  Mr.  H.  D.  Smith  400i.,  and  on  the  same 
day  executed  an  agreement,  which,  omitting  immaterial  parts,  was  as 
follows: — 

"  Whereas  the  said  H.  D.  Smith  hath  agreed  to  lend  to  the  said 
T.  T.  Coleby  4001.  upon  his  promissory  note  for  that  amount,  bearing  even 
date  herewith,  payable  on  demand  to  the  said  H.  D.  Smith,  with  interest  at 
61.  per  cent.,  and  upon  having  deposited  with  him,  as  collateral  security  for 
payment  of  the  said  400L  and  interest  as  aforesaid,  the  title  deeds  hereinafter 
mentioned :  Now  these  presents  witness,  that  in  pursuance  of  the  said 
agreement,  and  in  consideration  of  the  sum  of  400L  lent  and  advanced  by 
H.  D.  Smith  to  the  said  T.  T.  Coleby,  he,  the  said  T.  T.  Coleby,  hath  this 
day  delivered  his  promissory  note  for  the  said  sum  of  4001.,  payable  on  demand, 
with  interest  thereon  as  aforesaid,  unto  the  said  H.  D.  Smith,  and  hath  also 
deposited  in  the  hands  of  the  said  H.  D.  Smith  the  title  deeds  mentioned  in 
the  schedule  hereunder  written.  And  the  said  T.  T.  Coleby  doth  hereby 
promise  and  agree  with  the  said  H.  D.  Smitii,  that  'all  and  every  the  said 
deeds  and  writing  in  the  schedule  hereinunder  written,  and  so  deposited,  shall 
be  and  remain  a  security  unto  the  said  H.  D.  Smith  for  payment  of  the  said 
sum  of  400L  with  interest  at  6L  per  cent.,  and  that  the  said  T.  T.  Coleby 
will,  after  default  has  been  made  in  payment  of  the  said  sum  of  40(M.  with 
interest  as  aforesaid,  if  and  when  required  by  the  said  H.  D.  Smitii,  but  at 
the  expense  of  the  said  T.  T.  Coleby,  effectually  convey  and  assure  the  said 
houses  (enumerating  them)  unto  the  said  H.  D.  Smith,  for  all  the  estate  of  the 
said  T.  T.  Coleby,  but  subject  to  redemption."  The  agreement  then  provided 
that  the  said  indenture  of  mortgage  should  contain  the  usual  covenants,  and 
a  power  of  sale,  and  that  no  proceedings  should  be  taken  by  the  said 
H.  D.  Smith  to  recover  the  amount  of  the  loan  without  giving  six  months' 
notice,  also  that  T.  T.  Coleby  would  not  pay  off  the  principu  without  six 
months'  notice. 

T.  T.  Coleby  died  intestate  on  the  22nd  of  March,  1864,  leaving  the  said 
sum  of  400/.  still  due  on  the  above-mentioned  securities.  His  widow  adminis- 
tered to  his  estate;  his  brother,  the  Rev.  George  Coleby,  his  heir-at-law,  took 
out  a  BummoiM,  dated  the  22nd  of  November,  1864,  to  administer  his  personal 
estate,  and  obtained  an  order  directing  the  usual  inquiries.  On  the  9th  of 
May,  1865,  the  Chief  Clerk  made  his  certiflcate,  by  which  be  found  that  there 
were  no  debts.  That  the  intestate  at  the  time  of  his  death  was  indebted  to 
H.  D.  Smith  in  tlie  sum  of  4001.,  and  47/.  17fl.  for  interest,  secured  by  the 
promissory  note  and  the  deposit  of  title  deeds,  which  had  been  paid  by  the 
Rev.  G.  Coleby,  and  was  now  claimed  by  him  to  be  allowed  out  of  the  personal 
estate.  That  the  funeral  expenses,  amounting  to  491.  78.  6d.,  and  also  some 
other  debts  of  small  amount,  had  been  also  paid  by  the  Rev.  G.  Coleby,  and 
that  he  claimed  to  be  repaid  out  of  the  personal  estate. 

The  plaintiff  in  his  affidavit  deposed  as  follows:  "  It  was  my  intentioa 
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to  have  paid  his  (the  intestate's)  debts  and  funeral  expenses  out  of  my  own 
pocket,  but  circumstances  have  since  transpired  which  have  induced  me 
wholly  to  alter  that  intention,  and  I  now  claim  the  distributive  share  of  the 
personal  estate  to  which  I  am  entitled." 

The  Chief  Clerk  submitted  the  questions  to  the  Court. 

Mr.  Malin$t  Q-0.,  and  Mr.  Chapman  Barber,  for  the  administratrix.-^ 
This  is  the  very  case  contemplated  by  the  Act,  17  &  18  Vict.  c.  113.  The 
intestate  died  leaving  about  1,2001.  of  personal  estate  and  real  estate  worth 
500L  a  year,  and  bis  heir-at-law  takes  the  whole  of  his  real  estate,  that  is 
nearly  the  whole  of  his  property,  while  his  widow,  the  person  for  whom  he  was 
more  eepecially  bound  to  provide,  takes  little  or  nothing.  That  a  mortgage  by 
deposit  is  within  the  Act  has  been  decided  by  Vice-Chancellor  Wood : 
Pembroke  v.  Friend  (1  J.  &  H.  132). 

Then  as  to  the  debts  and  funeral  expenses,  the  plaintiff  admits  he  paid 
them  out  of  hie  own  moneys  as  a  gift,  but  alleges  he  has  since  changed  his 
mind.    He  has,  however,  no  right  to  claim  repayment  out  of  the  estate. 

Mr.  J.  Hinde  Palmer,  Q.C.,  and  Mr.  Boyle,  for  the  plaintiff: — It  is 
not  denied  that  a  mortgage  by  deposit  may  be  within  the  operation  of  the 
Act,  but  here  there  is  contrary  intention,  because  it  is  only  after  failure  of 
the  personal  estate  that  the  land  is  to  be  resorted  to.  The  agreement  describes 
the  land  in  terms  as  a  collateral  security,  and  nothing  could  more  certainly 
indicate  an  intention  that  the  mortgage  debt  is  to  be  paid  out  of  the  personal 
estate.  On  the  second  point  it  has  been  long  settled  that  a  stranger  may  pay 
the  funeral  expenses  without  making  himself  an  executor  de  8on  tort,  or 
losing  his  right  to  be  repaid. 

Sir  John  Stuart,  V.C. — This  case  comes  precisely  within  the  meaning  of 
the  Statute,  and  the  mortgaged  estate  must  bear  the  burden. 

The  plaintiflf  having  voluntarily,  and  as  a  matter  of  boxmty,  paid  the 
other  debts  and  funeral  expenses,  cannot  now,  merely  because  he  changes 
his  mind,  be  allowed  the  amount  out  of  the  estate.  He  was  under  no 
obligation  or  liability  to  pay,  and  had  no  monies  of  the  intestate  in  his  hands 
appuoable  for  that  purpose.  The  payment  must  therefore  be  treated  as  a  gift, 
which  indeed,  he  admits  it  was,  and  cannot  be  recovered.  There  must  be 
a  declaration  that  the  plamtiff  is  not  entitled  to  be  paid  the  equitable  mortgage 
debt  of  4001.  out  of  the  personal  estate,  or  to  be  repaid  the  other  debts  and 
funeral  expenses.  Let  the  costs  of  all  parties  be  taxed  and  paid  out  of  the 
fund,  except  so  much  of  the  costs  of  the  suit  as  have  been  occasioned  by  the 
plaintiff's  claim  to  the  4001.   Those  costs  to  be  paid  by  the  plaintiff. 


May  1,  1866. 

BANKART  AND  ANOTHER  v.  BOWERS. 

L.  R.  1  CP.  484. 

Vendor  and  Purchaser — Contract  of  Sale — Concurrent  Btipulationt. 

Vendor  and  Purchaser.  B. — By  a  memorandum  of  agreement,  A.  agreed 
to  sell  to  B.  certain  lands,  therein  described,  and  all  the  mines,  beds,  and 
veins  of  coal,  dc,  under  the  same,  at  a  certain  price;  and  B.  agreed  to  purchase 
from  A.  all  coal  that  he  might  from  time  to  time  require,  at  a  fair  market 
price: — Held,  that  these  were  concurrent  acts;  and  that  A.  could  not  sue  B. 
for  not  taking  the  coal,  without  averring  performance  or  a  readiness  to  perform 
his  part  of  the  agreement. 

The  first  count  of  the  declaration  stated,  that  by  an  agreement  dated  the 
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Slst  of  July,  1663,  and  made  between  the  defendant  of  the  one  part  and  the 
plaintiffs  were  and  still  continued  and  always  had  been  from  the  making  of 
the  plaintiffs,  and  that  the  plaintiffs  should  purchase  from  the  defendant,  the 
equity  of  redemption  of  and  in  certain  lands,  &c.,  known  as  the  Turnhurst 
Hall  estate,  in  Wolstanton,  in  the  county  of  Stafford,  save  and  except  certain 
closes  therein  described,  and  of  and  in  all  the  mines,  beds,  and  veins  of  coal, 
ironstone,  and  other  mineral  within  and  under  the  same,  together  with  all  the 
engines,  colliery  buildings,  and  plant  then  being  upon  the  same  estate;  and 
that  payment  E^ould  be  made  for  the  same  by  the  plaintiffs  on  the  terms  and 
in  the  manner  therein  mentioned :  and  the  defendant  by  the  said  agreement, 
and  in  consideration  of  the  premises*  agreed  with  the  plaintiffs  that  the 
defendant  would  purchase  from  the  plaintiffs  all  coal  that  the  defendant 
might  require  from  time  to  time,  at  the  fair  market  rate :  Averment,  that 
although  all  things  on  the  plaintiffs'  part  had  been  duly  performed  and 
fulfilled  according  to  the  terms  of  the  agreement  necessary  to  entitle  the 
plaintiffs  to  sue  for  the  breach  thereinafter  mentioned,  and  although  the 
plaintiffs  were  and  still  continued  and  always  had  been  from  the  making  of 
the  said  a^ement,  ready  and  willuig  to  sell  and  supply  to  the  defendant  such 
coal  as  the  defendant  required,  at  .the  fair  market  rate,  according  to  the  terms 
of  the  agreement  and  the  true  intent  and  meaning  thereof:  Breach,  that  the 
defendant  did  not  after  the  making  of  the  agreement  purchase  or  take  &om 
the  plaintiffs  all  coal  that  he  required,  according  to  the  agreement,  or  more  than 
a  very  small  and  inconsiderable  quantity  of  the  coal  which  he  required,  and  a 
much  less  quantity  thereof  than  was  by  him  so  agreed  to  be  purchased  and 
taken,  and  on  the  contrary  he  took  large  quantities  of  coal  from  persons  other 
than  the  plaintiffs*  whereby  the  plaintiffs  lost  profits,  Ac. 

Plea,  that  the  agreement  in  the  first  count  mentioned  was  and  is  an 
agreement  in  writing,  in  the  words  and  figures  following,  that  is  to  say, 
"  Memorandum  of  agreement  made  this  31st  of  July,  1863,  between 
G.  F.  Bowers,  of  &c,,  china  manufacturer,  of  the  one  part,  and  F.  Bankart,  of 
&c.,  and  H.  Bankart,  of  &c.,  copper-smelters,  of  the  other  part,  as  follows:  — 
1.  The  said  G.  F.  Bowers  agrees  to  sell  to  the  said  F.  Bankart  and  H.  Bankart, 
and  the  said  F.  Bankart  and  H.  Bankart  agree  to  piu*chase  from  him,  the 
equity  or  redemption  in  all  the  mines,  beds,  and  veins  of  coal,  ironstone,  end 
otiier  minerals  within  and  under  the  estate  called  the  Turnhurst  Hall  estate, 
situate,  &c.,  containing  in  the  whole  110a.  3r.  27p.,  or  thereabouts,  t(^ther 
with  all  the  engines,  colliery  buildings,  and  plant  now  being  upon  the  said 
estate,  which  together  with  the  surface  of  the  estate  are  subject  to  a  mortgage 
of  1,7501.  to  Messrs.  C.  &  J.,  and  also  all  the  rights  and  interests  of  the  said 
G.  F.  Bowers,  under  a  contract  entered  into  by  him  on  the  9th  of  March,  1863, 
with  T.  F.  H.,  for  the  granting  by  him  to  the  said  G.  F.  Bowers  for  the  term  of 
forty-two  years  from  the  Slst  of  January,  1863,  of  power  and  authority  to  use 
a  certain  railway  or  tramway  to  be  constructed  over  the  lands  of  the  said 
T.  F.  H.  at  £c.  2.  The  consideration  for  such  purchase  shall  be  the  payment 
by  the  said  F.  Bankart  and  H.  Bankart  to  the  said  O.  F.  Bowers  of  2,0001.  in 
manner  following,  500L  in  cash  on  the  execution  of  the  conveyance,  and  the 
remainder  in  bills  of  exchange  for  1,500Z.  and  interest  extending  over  n-'ne 
months  from  the  execution  of  the  said  conveyance.  3.  The  said  G.  F.  Bowers 
agrees  to  sell  to  the  said  F.  Bankart  and  H.  Bankart,  and  the  said  F.  Bankart 
and  H.  Bankart  agree  to  purchase  of  him,  the  equity  of  redemption  in  the 
whole  of  the  said  Turnhurst  Hall  estate,  the  mines  and  minerals  in  and  under 
which  are  hereby  contracted  for,  with  the  mansion-house  called  Turnhurst 
Hall,  and  the  other  buildings  thereon  (except  the  field  called  Big  Brent, 
ccmtaining  8a.  3r.  lip.,  or  thereabouts,  and  also  except  such  portion  of  the 
field  called  Belph  Field  as  is  marked  off  with  a  red  outline  on  a  certain  plan 
&(t.,  for  house-building  purposes  only.  4.  The  consideration  for  said  purchase 
of  the  surface  of  the  said  estate,  mansion-house,  and  buildings  (except  as 
aforesaid),  shall  be  the  payment  by  the  said  F.  Bankart  and  H.  Bankart  to 
the  said  G.  F.  Bowers  of  the  sum  of  4,000Z.  in  manner  following, — ^the  sum  of 


Digitized  by  Google 


BANEART  V.  BOWERS. 


3771 


2,000t.  in  cash  on  the  execution  of  the  conveyance,  and  the  remainder  in  bills 
of  exchange  for  2,O00L  and  interest  extending  over  two  years  from  the 
execution  of  the  conveyance.  5.  The  said  F.  Bankart  and  H.  Bankart  shall 
take  upon  themselves  all  the  engagements  and  liabilities  of  the  said 
G.  F.  Bowers  under  the  said  agreement  with  the  said  T.  F.  H.,  and  shall 
protect  and  indemnify  the  said  Q.  F.  Bowers  from  and  against  all  such 
engagements  and  liabilities.  6.  The  said  F.  Bankart  and  H.  Bankart  shall 
be  entitled  to  the  rent  of  the  surface  of  the  Tumhurst  Hall  estate  as  from  the 
24th  June,  1863.  7.  The  said  G.  F.  Bowers  shall  purchase  from  the  said 
F.  Bankart  and  H.  Bankart  all  coal  that  be  may  from  time  to  time  require, 
at  the  fair  market  rate.  8.  The  said  G.  F.  Bowers  shall  deduce  a  good  title 
to  all  the  property  comprised  in  this  agreement:  "  Averment,  that  it  was  not 
agreed  by  and  between  the  defendant  and  the  plaintiffs  as  in  the  first  count 
mentioned,  save  and  except  as  in  and  by  the  said  written  agreement  in  this 
plea  particularly  set  forth  as  aforesaid ;  and  that  the  plaintiffs  did  not  nor  would 
purchase  from  the  defendant,  although  the  defendant  was  ready  and  willing 
to  sell  to  the  plaintiffs,  the  said  equity  of  redemption,  or  the  engines,  colliery 
buildings,  or  plant  in  the  first  count  mentioned,  on  the  terms  in  the  said 
agreement  mentioned. 

Demurrer,  on  the  ground  that  the  completion  of  the  purchase  was  not  a 
condition  precedent  to  the  performance  of  the  contract  declared  on.  Joinder. 

Watkin  Williams,  in  support  of  the  demurrer,  contended  that  it  was  not 
a  condition  precedent  to  the  defendant's  liability  to  the  plaintiffs  for  the  non- 
performance of  the  contract  contained  in  the  seventh  clause  of  the  agreement, 
viz.  that  he  would  purchase  from  them  all  the  coal  he  might  from  time  to  time 
require,  that  the  plaintiffs  should  perform  the  contract  on  their  part  contained 
in  the  first  clause,  viz.  purchase  and  pay  for  the  estate  contracted  to  be  sold 
to  them ;  but  that  the  two  were  totally  distinct  and  independent  covenants, 
giving  to  either  party  a  remedy  against  the  other  by  un  action  for  a  breach, 
according  to  the  rules  laid  down  in  the  notes  to  Pordagc  v.  Coles  (1  Wms'. 
Saund.  319  1.). 

T.  Jones,  in  support  of  the  plea. — This  is  an  agreement  for  the  purchase 
of  an  estate  by  the  plaintiffs  from  the  defendant,  and  for  the  purchuKe  of  coal 
^y  the  defendant  from  the  plaintiffs.  The  plaintiffs  are  not  wiUing  to  take  the 
estate,  but  seek  to  compel  the  defendant  to  take  all  his  coal  from  them.  It 
must  be  conceded  that  the  acceptance  of  the  estate  is  not  a  condition 
inrecedent;  but  it  is  a  condition  concurrent,  and  the  plaintiJSs  must  be  ready 
and  willing  to  execute  the  contract  on  their  part  before  they  can  caU  upon  the 
defendant  to  perform  his  part  of  it.  The  reasonable  construction  of  the 
contract  is,  that  the  whole  is  to  date  from  the  conveyance  of  the  estate.  The 
case  falls  within  the  5fch  rule  given  in  the  notes  to  Pordage  v.  Cole  (1  Wms'. 
Saund.  320  e.):  "  Where  two  acts  are  to  be  done  at  the  same  time,  as,  where 
A  covenants  to  convey  an  estate  to  B  on  such  a  day,  and  in  consideration 
thereof  B  covenants  to  pay  a  sum  of  money  on  the  same  day,  neither  can 
maintain  an  action  without  shewing  performance  of  or  an  offer  to  perform  his 
part,  though  tt  is  not  certain  which  of  them  is  obliged  to  do  the  first  act ;  and 
this  particularly  applies  to  all  cases  of  sale."  As  to  the  averment  of  readiness 
and  willingness,  it  is  said  in  the  notes  to  Peeters  v.  Opie  (2  Wms*.  Saund. 
852  a.):  *'  The  nature  and  necessity  of  such  averments  was  much  considered 
in  a  late  case, — Rauson  v.  Johnson  (1  East,  203), — which  was  assumpsit  for 
the  non-delivery  of  100  qrs.  of  malt,  which  the  defendant  had  undertaken  to 
deUver  on  request  at  a  certain  price ;  and  the  plaintiff  averred  that,  although 
afterwards,  to  wit,  on  Ac,  he  requested  the  defendant  to  deHver  him  the 
100  qrs.  of  malt,  and  was  then  and  there  ready  and  willing  to  pay  the  said 
defendant  for  the  same  according  to  the  terms  of  the  said  sale,  and  although 
he  was  then  and  there  ready  and  willing,  and  offered  to  accept  and  receive  the 
said  100  qrs.  of  malt  from  the  defent^t,  yet  he  refused  to  deliver  them. 
After  verdict  for  the  plaintiff,  it  was  moved  in  arrest  of  judgment  that  the 


plaintiff  did  not  aver  the  actual  tender  of  the  price  agreed  upon,  the  averment 
of  a  readiness  and  willingness  only  in  the  plaintiff  to  pay  not  beix^  sufficient. 
But  the  Court  overruled  the  objection,  and  held  the  averment  of  the  plaintiff's 
readiness  and  willingness  to  pay  for  the  malt  sufiScient;  that  under  the 
averment  the  plaintiff  was  bound  to  prove  that  he  was  prepared  to  pay  or 
tendered  the  money,  if  the  defendant  had  been  ready  to  receive  it  and  to 
deliver  the  malt."  So  here,  to  effectuate  the  intention  of  the  parties,  the 
plaintiffs  should  have  been  ready  and  willing  to  take  a  conveyance  of  the  estate 
and  to  pay  the  money  on  the  day  stipulated.  Again,  in  Morton  v.  Lamb 
(7  T.  B.  125),  also  cited  in  the  notes  to  Peeters  v.  Opie  (2  Wms'.  Saund. 
352  c),  the  Court  held,  that,  "  where  two  concurrent  acts  are  to  be  done,  the 
party  who  sues  the  other  for  non-performance  must  aver  that  he  has  perlonned, 
or  was  ready  to  perform,  his  part  of  the  contract." 

Williams,  in  reply. — No  doubt,  if  the  two  covenants  or  contracts  be 
dependent  the  one  on  the  other,  neither  can  sue  the  other  for  a  breach  without 
shewing  performance  or  readiness  and  willingness  to  perform  the  contract  on 
his  part.  Here  the  covenants  are  totally  independent.  The  defendant  bound 
himself  to  take  the  coal  immediately.  He  could  not  delay  till  a  perfect  title 
to  the  estate  had  been  made,  which  might  take  a  considerable  time.  The 
Court  cannot  speculate  upon  the  intention  of  tiie  parties.  They  can  only  deal 
with  the  agreement  as  they  find  it :  Hale  v.  Bawson  (4  G.B.  N.S.  85). 

Erle,  C.J. — I  am  of  opinion  that  our  judgment  upon  this  demurrer  should 
be  for  the  defendant.  Where  there  is  a  contract  by  one  party  to  sell  an  article 
and  by  the  other  party  to  pay  for  it,  no  time  being  named,  it  would  be  a  strong 
thmg  to  say  that  the  buyer  shall  pay  the  money  before  he  gets  tiie 
coniideration.  The  effect  of  the  agreement  set  out  in  the  plea  is  that  the 
plaintiffs  are  to  buy  the  mines  and  minerals  from  the  defendant,  and  the 
defendant  is  to  take  all  the  coals  he  may  require  from  the  plaintiffs.  These 
clearly  are  concurrent  acts. 

Byles,  J. — The  effect  of  Mr.  Watkin  Williams'  argument  is,  that  the 
defendant  must  keep  the  mines,  and  yet  is  bound  to  buy  his  coals  of  the 
plaintiffs. 

Keating,  J. — We  must  look  to  the  whole  agreement  in  order  to  ascertain 
what  was  the  intention  of  the  parties.  We  should  obviously  be  frustrating 
that,  if  we  were  to  yield  to  the  argument  of  Mr.  Williams. 

MoHTAODB  Smith,  J.,  concurred. 

Judgment  for  the  defendant. 


IN  THE  OOHUON  PLEAS. 

May  26,  1866. 

SCARTH  V.  BUTLAND. 

L.  R.  1  CP.  642. 

Attorney — Delivery  of  BUI — Agreement  for  a  specific  Sum. 

SouoiTOR.  K. — In  the  absence  of  a  plea  of  no  signed  hiU  delivered,  it 
is  competent  to  an  attorney  to  rely  upon  a  contract  for  a  specific  sum  for 
business  to  be  done,  without  producing  a  bill  and  shewing  charges  fair  and 
reasonable  amounting  to  or  exceeding  the  stipulated  sum. 

Declaration  for  work  and  labour  done  by  the  plaintiff  as  attorney  for  the 
defendant.    Plea,  never  indebted.    Issue  thereon. 

At  the  trial,  before  the  Under-Sheriff  of  Middlesex,  it  appeared  that  the 
plaintiff  had  been  employed  under  a  verbal  contract  to  obtain  the  defendant's 
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discharge  under  the  Bankruptcy  Act,  t(X  a  stipulated  charge  of  101.  10$. ,  of 
which  71.  had  been  paid  on  account ;  and  that  the  plaintiff  afterwards  sent  in 
a  bill  olaiming  for  his  Bervices  on  that  occasion  a  sum  of  141.  16s.  4d.  There 
was  no  plea  of  no  signed  bill  delivered;  nor  was  ai^  evidence  given  by  the 
plaintiff  of  the  reasonableness  of  the  charges. 

It  was  contended  on  the  part  of  the  defendant  that  it  was  not  competent  • 
to  the  plaintiff  to  set  up  a  contract  for  a  specific  sum  for  costs,  unless  be  also 
shewed  that  his  reasonable  bill  of  costs  for  the  work  done  would  amount  to  or 
exceed  that  sum. 

The  Under-Sheriff  overruled  the  objection;  and,  in  hia  summing  up,  he 
told  the  jury  that  there  was  no  law  to  preclude  an  attorney  from  commuting 
his  charges  and  making  a  bargain  for  a  fixed  siun  for  business  which  he  is 
about  to  undertake,  provided  such  a  sum  be  not  exorbitant:  and  under  his 
direction  the  jury  returned  a  verdict  for  the  plaintiff,  damages,  31.  10s. 

Eyre  Lloyd  moved  for  a  new  trial  on  the  ground  of  the  improper  reception 
of  evidence;  and  contended  that  the  plaintiff  ought  not  to  have  been  allowed 
to  give  evideaoe  of  a  contract  to  do  the  work  for  a  specific  sum,  without 
going  on  to  shew  that  a  bill  had  been  delivered  and  that  the  charaes  were 
fair  and  reasonable,  and  amounted  to  tiiat  sum ;  and  he  referred  to  PhUby  v. 
Hazel  (8  C.B.  N.S.  647;  29  L.  J.  CP.  370),  where  it  was  held  that  an  agree- 
ment by  an  attorney  to  receive  a  gross  sum  and  costs  out  of  pocket,  in  lieu 
of  costs  to  be  incurred,  is  not  a  void  agreement,  but  that  the  bill  is  never- 
tiieless  taxable,  and  therefore  that  the  delivery  of  a  biU  containing  a  charge  for 
btuiness  done,  the  particular  items  being  left  in  blank,  and  only  those  carried 
out  in  figures  which  consisted  of  actual  disbursements,  was  not  such  a 
"  delivery  of  a  signed  bill  "  as  is  contemplated  by  the  6  &  7  Vict.  c.  78,  s.  87. 

Eble,  C.J. — All  that  that  case  amounts  to  is,  that,  notwithstanding  an 
agreement  limiting  the  attorney's  claim,  he  must  deliver  a  bill,  and  the  client 
may  tax  it,  and  on  the  result  of  such  taxation  the  attorney  may  be  entitled  to 
less,  but  cannot  recover  more,  than  the  agreed  sum.  Here,  however,  the 
defendant  was  not  in  a  position  to  object  to  &ie  non-delivery  of  a  signed  bill. 

MoNTAonB  Smith,  J. — ^There  is  noUiing  to  prevent  an  attorney  from 
cutting  down  his  own  claim. 

WiLLBB  and  Btlbs,  JJ.,  concurred. 

Rule  rejuted. 


nr  THB  OOHHON  PUAB. 

May  80,  1866. 
COULTHtJRST  AND  ANOTHER  v.  SWEET. 
L.  B.  1  CP.  649. 

See,  BuekU  v.  Knoop,  [1867]  E.  R.  A.;  36  L.  J.  Ex.  49;  L.  B.  2  Ex.  125; 
16  L.  T.  231  (Ex.):  on  appeal,  [1867]  E.  R.  A.;  36  L.  J.  Ex.  223;  L.  B. 
2  Ex.  333;  16  L.  T.  571;  15  W.  R.  999  (Ex.  Ch.).  Referred  to,  Fraeer  v. 
CuthbeHaon,  [1881]  E.  R.  A. ;  50  L.  J.  Q.B.  277;  6  Q.B.  D.  93;  29  W.  R. 
896  (Q.B.  B.).  See  The  Skandinav,  [1881]  E.  R.  A.;  50  L.  J.  P.  46 
(Adm.):  reversed,  [1882]  E.  R.  A.;  51  L.  J.  P.  98  (C.  A.).  Adopted, 
Gulf  lAne  v.  haycock,  1001,  7  Com.  Gas.  1  (K.B.  D.). 

Shipping — Authority  of  Agent — lAability  of  Joint  Otoner — Conatmciion 
of  BiU  of  Lading — Cuatom  aa  to  weighing. 

Shipping.  A.  IV. — Bark  waa  shipped  (green)  at  Penang,  under  a  btU  of 
lading  describing  it  to  be  of  a  certain  weight,  and  making  it  deliverable  io  the 
conaigneea  in  London  on  payment  of  freight  at  a  certain  rate  per  ton  of 
20  owi.  "  neit  weight  delivered."   On  arrival  in  Ijondon,  the  agent  appointed 
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by  the  managing  owner  demanded  freight  on  the  weight  mehUoned  in  the 
bill  of  lading,  and  refused  to  deliver  the  bark  unless  the  consignees  would  pay 
according  to  that  weight,  or  (under  an  alleged  custom)  incur  the  expense  oj 
weighing  over  the  ship's  side  or  at  a  legal  quay.  The  consignees  paid  the 
money  under  protest,  and  brought  an  action  against  the  defendant, — one  of 
the  joint  owners, — io  recover  back  the  excess.  The  jury  having  negatived  the 
alleged  custom: — Held,  that  the  defendant  was  liable,  notwithstanding  that 
he  had  not  interfered  or  in  any  way  assented  to  the  appointment  of  the  agent 
by  the  managing  owner,  and  that  no  part  of  the  money  had  come  to  his  hands. 

This  was  an  action  for  money  received,  money  paid,  and  money  found  due 
upon  accountB  stated.    Flea,  never  indebted. 

The  cause  was  taried  before  Pollock,  G.B.,  at  the  last  Spring  Assizes  at 
Kingston.  The  facts  were  as  follows: — The  plaintiffs  are  the  proprietors  of 
the  Phoenix  Colour  Works  at  Bristol.  The  defendant  and  three  other  persons 
resident  in  Glasgow. were  joint  owners  of  the  ship  Edinburgh  Castle,  of  the 
port  of  Glasgow;  one  of  them,  who  carried  on  the  business  of  a  ship  and 
insurance-broker  there  under  the  name  of  Skinner  &  Co.,  acting  as  ship's 
husband. 

In  June  and  July,  1865,  34,906  bundbs  of  bark,  described  in  the  bill  of 
lading  as  weighing  nett  3,314  picals,  and  6,028  bundles  described  as  weighing 
602  picals,  were  shipped  by  Messrs.  Eraser  &  Co.  at  Penang,  to  be  delivered  at 
the  port  of  London  "  unto  shippers'  order,  or  to  their  assigns,  he  or  they 
paying  freight  for  the  said  goods  at  the  rate  of  SI.  sterling  per  ton  of  20  cwt. 
nett  weight  delivered."* 

The  vessel  arrived  in  the  port  of  London  on  the  26th  of  December,  1865. 
The  plaintiffs,  to  whom  the  bark  was  consigned,  instructed  the  Bristol  manager 
of  the  Great  Western  Railway  Company  to  cause  it  to  be  cleared,  and  to  pay 
the  freight  and  forward  the  bark  to  Bristol  by  rail.  The  company's  agent  in 
London  accordingly  demanded  the  bark,  fuid  sent  lighters  alongside  the  ship 
to  receive  it  tat  conveyance  to  their  wharf  at  Brentford,  which  is  beyond  the 
limits  of  the  port  of  London,  offering  to  pay  the  freight  according  to  the  bills 
of  lading,  at  the  rates  of  SI.  and  11.  IBs.  respectively  per  ton  of  20  cwt.  nett 
weight  delivered.  The  owners  of  the  Edinburgh  Castle,  however,  through 
Mackenzie,  a  broker  in  London  employed  by  the  managing  owner,  demanded 
freight  upon  the  quantities  mentioned  in  the  bills  of  lading,  which,  the  bark 
being  in  a  green  state  when  shipped,  would  necessarOy  considerably  exceed 
the  nett  weight  delivered  in  London.  After  much  negotiation,  Mackenzie 
on  behalf  of  the  owners  consented  to  deliver  the  bark  on  payment  of  freight 
upon  the  weight  delivered,  but  claimed  under  an  alleged  custom  to  have  the 
weight  ascertained  by  weighing  the  bark  over  the  ship's  side  at  the  consignees* 
expense.  The  plaintiffs  declined  to  accede  to  this,  and,  in  order  to  obtain 
the  bark,  paid  the  sum  demanded  by  Mackenzie  (654L  9s.  7d.)  under  protest. 
The  bark  was  taken  to  the  railway  company's  premises  at  Brentford  and 
weighed,  the  nett  weight  being  found  to  be  193  tons  10  cwt.  3  qrs.  The 
plaintiffs  thereupon  brought  this  action  to  recover  back  the  sum  they  had 
been  compelled  to  pay  in  excess  of  the  amount  really  due,  viz.  109Z.  128.  Id. 

There  was  no  evidence  to  shew  that  the  defendant  had  in  any  way  inter- 
fered in  the  management  of  the  vessel  or  in  the  appointment  of  Mackenzie  as 
agent,  or  that  any  part  of  the  money  came  to  his  hands. 

It  was  admitted  that  the  whole  quantity  of  bark  shipped  was  taken  from 
the  vessel  and  delivered  to  the  railway  company. 

Under  these  circumstances  it  was  contended  on  the  part  of  the  defendant 
that  the  action  would  not  lie,  the  money  having  been  voluntarily  paid  by  the 
plaintiffs,  and  that  the  defendant,  though  a  part  owner  of  the  ship,  was  not 
liable  for  the  acts  of  Mackenzie.  They  also  attempted  to  set  up  a  custom 
for  the  consignee  of  goods  shipped  in  bulk  to  pay  freight  according  to  the 

(1)  Under  the  second  bill  of  lading,  for  the  0,028  bundles,  the  freight  wu  II.  Vis.  per  cwt. 
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weight  in  the  bill  of  lading,  unless  they  are  weighed  on  board,  or  at  the 
ship's  side,  by  the  dock  company,  or  at  a  legal  wharf  or  quay,  the  consignee 
paying  the  expense :  but  none  of  the  witnesses  ever  knew  of  this  custom  having 
come  into  litigation. 

The  jury  negatived  the  custom,  and  returned  a  verdict  for  the  plaintiffs 
for  im.  128.  Id. 

The  learned  Judge  reported  to  the  Court,  as  follows: — "The  plaintiffs 
claimed  to  recover  back  a  sum  of  money  paid  under  protest  to  obtain  possession 
of  the  bark  in  question.  The  claim  to  demand  and  receive  the  money  was 
founded  on  the  weight  in  the  bills  of  lading;  but,  by  l^e  contract  for  freight, 
the  freight  was  to  be  paid  accwding  to  the  weight  delivered.  The  defendant 
set  up  a  custom  to  take  (under  the  circumstances)  the  weight  in  the  bill  of 
lading.  I  thought  such  a  custom  not  proved,  and  so  the  jury  found:  but  I 
reserved  the  question  whether  the  defendant  was  liable." 

Francis,  in  Easter  Term  last,  obtained  a  rule  nisi  to  enter  a  nonsuit, 
on  the  grounds  that  the  money  having  been  received  by  the  managing  owners 
of  the  ship  without  the  knowledge  or  instructions  of  the  defendant,  and  without 
his  participation  in  the  proceeds,  he  was  not  liable ;  and  that  the  circumstances 
under  which  the  money  was  paid  did  not  entitle  the  plaintiffs  to  recover  it 
back, — the  plaintiffs  having  the  option  given  to  them  to  have  the  weight 
ascertained  at  the  ship's  side,  or  of  taking  the  bark  at  the  bill  of  lading  freight. 

Denman,  Q.C,  and  Horace  Lloyd,  shewed  cause. — The  defendant  is 
responsible  for  the  acts  of  Mackenzie,  the  agent,  who  acted  under  instructions 
from  Skinner  &  Co.,  the  managing  owners.  The  main  ground  of  objection  to 
the  plaintiff's  right  to  recover  back  the  money  was,  that  they  had  paid  it  with 
full  knowledge  of  the  circumstances.  They  were,  however,  obliged  to  pay 
it  in  order  to  get  the  bark  which  the  defendant  detained  under  colour  of  a 
custom  which  the  jury  negatived.  Where  the  managing  owner  of  a  ship 
employs  an  agent  in  the  business  of  the  ship,  the  co-owners  are  bound  by  his 
acts:  BarUr  v.  Highley  (15  C.B.  N.S.  27;  32  L.  J.  CP.  270).  There,  the 
ship's  husband  and  managing  owner  caused  a  bail-bond  to  be  given  in  the 
Admiralty  Court,  in  the  names  of  his  co-owner  and  himself,  in  a  suit  for  a 
collision;  and,  the  suit  terminating  in  favour  of  the  plaintiffs,  and  the  bail 
having  been  called  upon  to  pay  damages,  interest,  and  costs,  it  was  held  that 
the  co-owner  was  responsible  to  t^e  bail  for  the  m(Hiey  so  paid.  The  duties 
and  powers  of  a  managing  owner  are  delEined  in  Abbot  on  Shipping  (10th  edit., 
by  Shee,  p.  72).  Here,  a  question  arising  upon  the  construction  of  the  bill 
of  lading,  the  plaintiffs  were  compelled  to  pay  a  larger  sum  for  freight  than 
was  due,  in  order  to  obtain  possession  of  their  goods.  How  can  that  be  said 
to  be  a  voluntary  payment  ? 

(WiLLES,  J.,  referred  to  Ewbank  v.  Nutting  (7  C.B.  797)  and  Tamvaco 
V.  Simpson  (10  C.B.  N.S.  453  ;  84  L.  J.  CP.  268.  In  Ex.  Ch.  L.  R.  1 
CP.  368).] 

Francis  and  Lord  in  support  of  the  rule.  No  doubt,  where  a  carrier 
refuses  to  deliver  goods  except  upon  being  paid  an  excessive  charge,  the  excess 
may  be  recovered  back.  But  here  the  plaintiffs  had  an  option  given  to  them, 
to  take  the  bark  at  the  bill  of  lading  freight  or  to  have  it  weighed  at  the 
ship's  side.  The  latter  alternative  they  declined,  on  account  of  the  expense.  In 
The  Duke  de  Cadaval  v.  CoUins  (L.  R.  4  A.  &  E.  858,  867),  Coleridge,  J.,  says: 
"  It  is  clear  that,  if  money  be  paid  with  full  knowledge  of  facts,  it  cannot  be 
recovered  back.  It.  is  clear,  too,  that,  if  there  be  a  bond  fide  legal  process, 
under  which  money  is  recovered,  although  not  actually  due,  it  cannot  be 
recovered  back,  inasmuch  as  there  must  be  some  end  to  litigation."  And  see 
the  authorities  referred  to  in  Ohiity  on  Contracts  (7th  ed.,  by  Russell,  569). 
Here  the  claim  was  quite  bond  fide.  The  mere  fact  of  a  party  being  registered 
as  owner  will  not  make  him  liable :  it  is  a  question  of  contract  in  each  case : 
Briggs  v.  Wilkinson  (7  B.  &  C.  30),  Beeve  v.  Davis  (L.  R.  1  A.  A  E.  312;  8  N.  & 
M.  878),  Helme  v.  Smith  (7  Bing.  709;  5  M.  4  P.  744),  Myers  v.  Willis  (17  C.B. 
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77),  Drodie  v.  Howard  (17  C.B.  109),  French  v.  Styring  (2  C.B.  N.S.  357), 
Chitty  on  Contracts  (7th  ed.,  by  Husseil,  222).  The  defendant  here  had  ao 
knowledge  of  the  transaction,  and  got  no  part  of  the  money;  nor  was  there 
any  evidence  of  a  recognition  by  him  of  the  appointment  of  Mackenzie  as 
agent  for  the  vessel,  and  thwefore,  upcm  l^e  authority  of  8iina  v.  Brittain 
(4  B.  &  Ad.  375;  1  N.  A  M.  594)  and  Sims  v.  Bond  (2  N.  &  M.  608).  the 
defendant  cannot  be  held  to  be  responsible  for  his  acts. 

Erle,  C.J. — I  am  of  opinion  that  t^is  rule  should  be  discharged.  The 
discussion  which  has  taken  place  has  turned  more  upcm  the  facts  tlmn  upon 
the  law  applicable  to  them.  There  is  no  doubt  as  to  the  effect  of  the  registry. 
The  defendant  is  a  part-owner.  Skinner  &  Co.,  as  managing  owners,  had 
authorily  to  do  all  things  usual  in  the  management  of  the  ship  and  l^e  ddivezy 
of  the  cargo,  and  a  right  to  appoint  an  agent  for  that  purpose.  Mackenzie 
was  duly  appointed  as  such  agent;  and  all  the  part-owners  are  responsible  for 
acts  done  by  him  within  the  scope  of  his  duty.  The  bapk  in  question  having 
arrived  in  the  port  of  London  horn  Penang  under  bills  of  lading  Tn?ilfipg  it 
deliverable  to  the  shippers'  order  or  to  their  assigns,  he  or  they  paying  freight 
at  a  certain  rate  of  height  per  ton  of  20  ewt.  "  nett  weight  dehvered,"  the 
ship-owners  by  their  agent  Mackenzie  claimed  to  be  paid  freight  accOTdix^ 
to  the  weight  mentioned  in  the  margm  of  the  bills  of  lading,  and  they  endea* 
voured  to  set  up  a  custom  to  th&i  effect.  They  clearly  had  no  right  to  that 
by  custom.  Nor  had  they  any  right  to  call  upon  the  merchants  to  pay  them 
for  the  weighing  of  the  bark.  The  plaintiffs,  tiierefore,  are  entitled  to  recover 
back  the  excess  which  they  were  compelled  to  pay  in  order  to  obtain  their 
goods. 

WiLLES,  J. — I  am  of  the  same  opinion.  The  provision  in  the  bills  of 
ladii^,  for  payment  of  freight  "  acoordhig  to  the  nett  weight  delivered,"  was 
introduced  for  the  purpose  of  excluding  the  difficulty  arising  from  the  decision 
of  the  Exchequer,  dissented  from  by  one  member  of  the  Court,  in  Gibson  v. 
Sturge  (10  Exch.  622  ;  24  L.  J.  Ex.  121).  There,  a  vessel  was  chartered  to 
carry  a  cargo  of  com  from  Odessa  to  Gloucester  for  freight  payable  at  a  certain 
rate  per  quarter.  2,664  quarters  were  shipped  at  Odessa,  and  the  master 
signed  bills  of  lading  in  the  usual  form,  and  which  contained  a  memorandum 
"  quantity  and  quality  unknown."  The  vessel  arrived  at  Gloucester  with 
the  cargo  of  com,  when  it  was  weighed  at  the  Queen's  beam  and  found  to 
ccmtain  2,785^  quarters.  In  the  course  of  the  voyage  a  portion  of  the  com, 
from  some  unknown  cause,  had  become  heated  and  damaged,  whereby  the 
bulk  was  increased.  It  was  held  that  the  freight  was  payable  on  the  quantity 
of  com  shipped,  and  not  on  its  measm-ement  at  the  port  of  discharge. 
Martin,  B.,  who  differed  from  the  rest  of  the  Court,  said:  "  In  my  opinion, 
in  the  absence  of  contract  upon  the  subject,  what  is  most  just  and  reasonable, 
what  is  most  analogous*  to  cases  of  a  similar  kind,  and  what  is  the  most 
convenient  practical  rule  upon  the  subject,  and  Uie  most  beneficial  to  aSX 
parties  interested,  the  measurement  at  the  port  of  delivery  affords  a  test  fox 
the  ascertainment  of  freight  preferable  to  ^at  of  measurement  at  the  port 
of  loading.  If  this  be  found  inconvenient  in  any  particular  classes  of  cai^, 
a  few  words  inserted  in  the  bill  of  lading  would  effectually  remedy  it."  A 
similar  question  is  raised  in  Jacobsen's  Sea  Laivs  (Baltimore  edition,  1818, 
ch.  3,  pp.  256  et  seq).  To  avoid  all  doubt  as  to  that,  the  provision  in  question' 
was  inserted  in  these  bills  of  lading :  but  there  is  no  mention  as  to  who  is  to 
weigh,  or  that  the  weighing  is  to  be  by  any  authorized  standard,  as  at  the 
Queen's  beam,  or  the  like.  The  vessel  having  arrived,  the  master  or  the 
agent  for  the  managing  owners  insisted  that  the  merchants,  if  they  took  the 
goods  without  weighing  at  the  ship's  side,  must  pay  freight  accor^ng  to  ti»e 
weight  mentioned  in  l^e  margm  ot'  the  bOls  of  lading.  This  was  not  a  mere 
request  for  delay  in  order  to  give  the  master  an  opportunity  to  wei^  the  bark, 
but  in  order  to  compel  the  merchants  to  pay  the  expense  of  the  weighing. 
In  the  absence  of  any  custom  to  govern  the  matter,  the  pers<xi  who  wants 
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to  aseertain  the  quantity  must  incur  the  trouble  and  expanse  of  weighing.  It 
ia  by  no  means  an  uncommon  thing  to  have  goods  weighed  on  board;  but  I 
never  heard  of  the  merchant  being  called  up(Hi  to  pay  for  it.  The  phtintifib 
claimed  to  have  the  bark  delivered  to  them  on  payment  of  the  freight  stipu- 
lated for  by  the  bills  of  lading,  viz.  &l.  per  ton  nett  weight  delivered. 
Mackenzie,  acting  for  the  owners  of  the  ship,  declined  to  deliver  it  except 
on  payment  of  the  freight  upon  the  quantity  mentioned  in  the  bill  of  lading: 
and,  in  order  to  obtain  the  bark,  the  plaintiffs  were  obliged  to  yidd  to  Ms 
demand.  They  are  clearly  entitled  to  recover  bade  ihe  exoess.  It  is  a 
mistake  to  apply  Sims  v.  Briitam  (4  B.  &  Ad.  876;  1  N.  &  M.  594)  and  Bima 
V.  Bond  (2  N.  &  M.  608)  to  cases  of  this  kind,  because  money  had  and 
received  is  only  a  short  form  which  the  plaintiffs  are  entitled  to  adopt  instead 
of  suing  for  the  conversion.  Ewhank  v.  Nutting  (7  C.B.  797)  is  abundant 
authority  to  shew  that  Mackenzie  was  acting  within  ihe  scope  of  his  authority, 
and  that  the  owners  are  responsible  for  his  act.  In  the  late  case  of  Tamvaco 
V.  Simpson  (19  C.B.  N.S.  453  ;  34  L.  J.  CP.  268.  In  Ex.  Ch.  L.  R.  1  CP. 
863  ;  35  L.  J.  CP.  196),  neither  here  nor  in  the  Exchequer  Chamber  was  it 
suggested  that  the  owners  were  not  liable  for  the  conversion  of  the  plaintiffs* 
goods  by  ttie  master. 

Byles,  J. — I  am  of  the  same  opinion.  The  money  was  received  here  by 
the  managing  owner.  I  adhere  to  what  was  said  by  this  Court  in  Barker  v. 
Highley  (15  C.  B.  N.S.  27;  32  L.  J.  CP.  270),  viz.  that  "  the  ship's  husband 
or  managing  owner  is  an  agent  appointed  by  the  other  owners  to  do  what  i» 
necessary  to  enable  the  ship  to  prosecute  her  voyage  and  earn  freight."  In 
the  present  case,  that  whi<^  the  plaintiffs  seek  to  recover  back  is  a  portion 
of  the  freight  which  was  paid  by  them  in  order  to  obtain  possession  oi  their 
goods.  The  money  was  improperly  received,  and  the  owners  are  bound  to 
return  it. 

Montague  Smith,  J. — I  am  of  the  same  opinion.  Two  points  have  been 
relied  upon.  First,  it  is  said  that  this  was  a  voluntary  payment,  and  there- 
ioxe  cannot  be  recovered  back,  the  plaintiffs  having  haid  the  option  of  taking 
the  goods  at  the  bill  of  lading  weight  or  cd  having  them  weighed  over  the 
ship's  aide.  Tliey  were  not  bound  to  incur  that  expense.  It  therefore  seems 
to  me  that  the  payment  was  not  a  voluntary  one.  The  owners  were  attempt- 
ing to  place  the  plaintiffs  in  a  wrong  position.  The  second  point  resolves 
itself  into  a  mere  dispute  about  evidence.  It  was  heodly  doiied  tiiat 
Mackenzie  was  authorized  to  receive  the  freight. 

Rule  discharged. 


IN  THE  COHHON  pleas. 

June  7,  1866. 

IN  THE  MATTER  OF  AN  ARBITRATION  BETWEEN  T.  P.  WILLCOX 

AND  J.  STORKEY. 

L.  R.  1  CP.  671. 

Arbitration — Agreement  to  refer — Making  Submission  a  Rule  of  Court 
under  «.  17  o/  the  Common  Law  Procedure  Act,  1854,  17  <£  18  Vict.  c.  125. 

Abbitratiok.  a. — By  an  agreement  under  seal  for  the  transfer  of  a 
bueinesB,  it  was  stipulated  that,  **  in  case  any  dispute  should  arise  between 
the  parties  thereto  concerning  any  matter  relating  to  the  business,  or  those 
presents  or  the  construction  thereof,  such  disputes  should  be  referred  to  such 
member  of  the  firm  of  B.  d  Co.  as  shQuld  be  appointed  by  that  firm  to  under- 
take the  reference,  in  accordance  with  and  subject  to  the  provisions  of  the 
Common  Law  Procedure  Act,  1854."     Disputes  havirtg  arisen,  B.  A  Co. 
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appointed  one  T.,  a  member  of  their  firm,  to  be  arbitrator,  and  he  duly  made 
his  award: — Held,  that  there  was  a  sufficient  aubmisBion  in  writing  to  be  made 
a  rule  of  court  under  s.  17  of  the  Common  Law  Procedure  Act,  1864. 

By  an  agreement,  under  seal,  between  Thomas  Percival  Willcox,  of  the 
city  of  Bristol,  architect,  surveyor,  and  builder,  of  the  one  part,  and  Joseph 
Storkey,  of  the  same  place,  mason  and  builder,  of  the  other  part,  after  reciting 
that  Willcox  had  for  several  years  carried  on  the  business  of  an  architect, 
surveyor,  and  builder  in  the  said  city,  and  that  Storkey  had  been  his  foreman, 
it  was  agreed  that  Willcox  should  relinquish  in  favour  of  Storkey  the  business 
of  a  builder,  retaining  and  carrying  on  only  the  business  of  an  architect  and 
surveyor,  upon  certain  terms:  and  it  was,  amongst  other  things,  provided 
that,  "in  case  any  dispute  should  arise  between  the  parties  thereto,  or  their 
respective  executors,  Ac,  or  either  of  the  said  parties  and  the  executOTS,  Ac, 
of  the  other  of  them,  concerning  any  matter  in  any  way  relating  to  the  said 
business  so  carried  on  by  Storkey,  or  the  accounts  thereof,  or  those  presents 
or  the  construction  thereof,  such  dispute  shall  be  referred  to  such  one  of  the 
members  of  the  firm  of  Barnard,  Thomas  &  Co.,  of  the  city  of  Bristol, 
accountants,  as  shall  be  appointed  by  that  firm  to  undertake  the  said  refer- 
ence, in  accordance  with  and  subject  to  the  provisions  of  the  Common  Law 
Procedure  Act,  1854."  Disputes  having  arisen  between  the  parties,  Barnard, 
Thomas  &  Co.,  appointed  one  Tribe,  a  member  of  their  firm,  to  be  the 
Arbitrator,  and  that  gentleman  made  an  award  in  favour  of  Mr.  Willcox. 

The  above  agreement  for  reference  having  been  made  a  rule  of  Court,* 

J.  0.  Griffitha,  on  behalf  of  Storkey,  moved  to  set  aside  t^at  rule,  cm  the 
^ound  that  there  was  no  submission  in  writing  within  the  17tb  section  of  the 
■Common  Law  Procedxire  Act,  1854.  In  Ex  parte  Glaysher  (3  H.  &  C.  442; 
34  L.  J.  Ex.  41)  it  was  held,  that,  where  parties  to  a  deed  covenant  to  refer 
■disputes  which  may  arise  to  arbitrators  to  be  chosen  by  them,  and,  on  disputes 
Arising,  appoint  arbitrators,  the  submission  is  by  parol,  and  therefore  cannot 
be  made  a  rule  of  court  imder  that  section.  In  that  case.  Pollock,  C.B., 
points  out  the  distinction  between  an  agreement  to  refer  to  an  arbitrator  to  be 
appointed,  and  an  agreement  to  refer  to  a  person  named  in  the  instrument 
itself.  "  There  is,"  says  his  Lordship,  "  an  obvious  distinction  between  an 
agreement  to  refer  to  an  arbitrator  to  be  appointed  any  matter  of  difference 
which  may  thereafter  arise,  and  an  agreement  to  refer  to  an  arbitrator  named 
a  matter  which  has  already  become  the  subject  of  dispute.  If  there  be  a 
general  agreement  to  refer  future  disputes  to  one  or  more  parties  to  be 
appointed,  and  in  pursuance  of  that  disputes  are  referred,  the  submission  is 
by  parol,  although  the  agreement  is  by  deed;  and  a  parol  submission  cannot 
be  made  a  rule  of  court. ' ' 

[Erle,  C.J.— Be  Newton  and  Heiheringion  (19  C.B.  N.S.  342)  seems  to 
be  an  authority  the  other  way.  There,  a  lease  contained  a  proviso,  that  in 
case  any  disputes  and  differences  should  arise  between  the  parties,  tliey  should 
be  referred  to  two  arbitrators,  one  to  be  chosen  by  each  party,  and  that,  if 
either  of  them  should  neglect  to  name  an  arbitrator  on  his  part  within  seven 
days  after  notice  of  the  appointment  of  an  arbitrator  by  the  other,  the 
arbitrator  so  appointed  shall  act  for  both;  and  it  was  further  agreed  that  "  the 
submission  of  the  said  parties  to  the  award  of  the  said  arbitarators  or  arbitrator 
might  at  the  instance  of  either  party  be  made  a  rule  of  court."  Disputes 
having  arisen,  the  lessor  appointed  an  arbitrator,  in  writing,  and  gave  notice 
in  writing  to  the  lessee  that  he  had  done  so;  but  the  latter  did  not  appoint 

(1)  Under  the  17th  sectioD  (tf  the  Common  Lav  ProcsedilTe  Act.  1654,  17  ft  18  Vict.  c.  136 
vhiofa  provides  that  "  every  agreement  or  snbmisricm  to  arbitration  by  crauent,  whether  by  deed 
or  iQBtrnment  in  writing  not  nnder  seal,  may  be  made  a  role  of  any  one  of  the  raperior  court* 
of  law  or  equity  at  Westminster,  on  the  application  of  any  pad?  thereto,  unless  sitek  agreement 
or  Bubmission  contains  wwds  purporting  that  the  parties  intended  that  it  should  not  be  made  a 
nile  of  court." 
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an  arbitrator  on  his  part;  whereupon,  after  due  notice,  the  arbitrator  appointed 
by  the  lessor  proceeded  ex  parte,  and  made  his  award:  and  we  held,  that, 
upon  filing  the  appointment,  with  an  affidavit  of  the  lessor  verifying  his 
Bignature  thereto,  the  submission  might  be  made  a  rule  of  court.  I  see  no 
substantial  distinction  between  that  case  and  this. 

WiLLES,  J. — The  12th  and  13th  sections  of  the  act,  which  deal  with  cases 
in  which  no  arbitrator  is  appointed,  use  terms  corresponding  with  those  of 
B,  17.] 

There  is  here  no  agreement  in  writing  to  refer.  It  is  difficult  to  discover 
any  difference  between  Ex  parte  Qlaysher  (3  H.  &  C.  442  ;  34  L.  J.  Ex.  41) 
and  this  case. 

Erle,  C.J. — The  language  of  the  statute,  the  decision  of  this  Court,  and 
the  expediency  of  the  thing,  are  all  opposed  to  this  application.  Re  Newton 
and  Hetherington  (19  C.  B.  N.S.  342)  is  substantially  the  same  as  this  case. 
The  agreement  is,  that,  in  case  any  dispute  should  arise  between  the  parties 
concraming  any  matter  in  any  way  rating  to  the  subject-matter  or  the 
construGtion  of  the  agreement,  such  dispute  should  be  referred  to  such 
member  of  the  firm  of  Barnard  Si  Co.  as  should  be  appointed  by  that  firm  to 
undertake  the  reference.  The  firm  in  writing  appointed  Mr.  Tribe,  and  he 
has  made  his  award.  I  think  there  is  enough  in  writing  to  be  put  upon  the 
files  of  the  court.  It  is  not  necessary  that  we  should  conflict  with  the  decision 
of  the  Court  of  Exchequer  in  Ex  parte  Glaysher  (3  H,  &  C.  442  ;  34  L.  J. 
Ex.  41).  I  will  only  add  that  the  12th  and  17th  sections  of  the  Common  Law 
Procedure  Act,  1854,  shew  a  clear  intention  that  parties  who  have  agreed  that 
their  diCferences  shall  be  settled  by  arbitration  shall  be  compelled  to  abide  by 
their  engagements. 

"WiLLEs,  Byles,  and  Montaode  Smith,  JJ.,  concurred. 

BuU  refused. 


IN  TBB  COMMON  PLEAS. 

June  11,  1866. 
BAKDEGGEB  v.  HOLMES  AND  OTHERS. 
L.  R.  1  CP.  679. 

See,  Seligmann  v.  Le  BoutillieT,  [1866]  E.  B.  A.  S7S1;  L.  B.  1  CP.  681; 
Mtnifie  v.  Railway  Paaaengera  Assurance  Co.,  1881,  44  L.  T.  552  (Q.B.  D.). 

See  Arbitration  Act,  1889  (62  &  53  Vict.  c.  49),  b.  19. 

Contract — Arbitration  Clause — Staying  Proceedings  under  s.  11  of  the 
Common  Law  Procedure  Act,  1864,  17  d  18  Vict.  c.  125. 

Abbitration,  a. — To  an  application  for  a  stay  of  proceedings  under  the 
lltk  section  of  the  Common  Law  Procedure  Act,  1854,  17  d  18  Vict.  c.  125,  on 
the  ground  that  the  instrument  upon  which  the  action  ia  brought  contains  a 
stipulation  that,  "  if  any  difference  should  arise  between  the  parties,  either  in 
principle  or  detail,"  the  same  shall  be  referred  to  arbitration, — it  is  no  answer 
that  the  difference  is  one  of  law,  as  to  the  construction  of  the  instrument. 

By  a  charterparty  dated  the  19th  of  October,  1865,  the  defendants  let  to 
the  plaintiff  a  steam-vessel  called  the  Advance  for  six  calendar  months  at 
charterer's  option,  commencing  on  or  about  the  Ist  of  November.  The  charter- 
party  contained,  amongst  others,  the  following  provisions: — "  The  freight  for 
the  hire  of  the  said  steamer  shall  be  paid  as  follows :  At  and  after  the  rate  of 
7961.  sterling  per  calendar  month,  and  payable  bi-monthly  in  advance,  in  cash 
in  London,  less  2}  per  cent,  in  lieu  of  address  commission,  until  the  vessel  is 
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again  returned  by  the  charterer,  he  having  given  fourteen  clear  days'  notice  to 
ownera  of  his  or  their  intention  so  to  do.  In  the  event  of  loss  of  time  by 
deficiency  of  men,  want  of  stores,  break  down  of  engines  or  machinery,  or  by 
the  veBsel's  becoming  incapable  of  steaming  for  more  than  twenty-four  hours, 
payment  of  hire  to  cease  until  such  time  as  she  is  again  in  an  efficient  state  to 
restmie  her  voyage.  Should  any  differenoe  arise  between  the  parties  to  this 
contract,  either  in  principle  or  detail,  the  same  shall  be  referred  for  arbitration 
at  London  to  two  persons,  one  to  be  chosen  by  each  contracting  party,  with 
power  for  them  to  call  in  a  third,  and  the  decision  of  a  majority  shall  be  final 
and  binding.  The  acts  of  God,  Queen's  enemies,  fire,  and  all  and  every  other 
dangers  and  accidents  of  the  seas,  rivers,  navigation,  and  machinery,  of  whatever 
nature  and  kind,  mutually  excepted.  In  the  event  of  the  steamer  being  lost, 
the  money  advanced  upon  the  current  month  shall  be  returned,  in  proportion 
to  the  niunber  of  days  which  she  may  not  have  completed  of  that  montii.  It 
is  clearly  understood  by  the  contracting  parties  to  tiiis  charter  that,  iJie  freight 
being  made  payable  in  advance,  the  charterers  will  not  come  under  further 
advances  to  the  ship  abroad;  and  that,  in  the  event  of  the  steamer  putting  into 
any  port  or  place  from  damage  or  repairs  to  hull,  spars,  or  machinery,  or  other 
cause  pertaining  to  owners,  the  charterers  shall  not  be  responsible  for  any 
port-charges  or  pilotage;  and  the  time  so  lost  to  charterer  shall  be  deducted 
from  freight." 

The  charterer  paid  the  first  fourteen  days'  hire  in  advance,  in  accordance 
•wiiAx  the  charterparty ;  but,  having  received  intelligence  that  the  ship  had  met 
with  a  disaster  at  sea  when  on  her  voyage  from  Newcastle  to  Newport,  and  that 
she  had  put  into  Portland  for  repairs,  he  declined  to  make  the  seccmd  bi-monthly 
payment ;  whereupon  the  owners  insisted  that  the  charteiparl^  was  at  an  end, 
and  employed  the  vessel  for  other  purposes. 

An  action  having  been  brought  by  the  charterer  against  the  ship-owners 
for  a  breach  of  the  charterparty,  and  a  cross-action  by  the  ship-ownOTS  against 
the  charterer  for  non-payment  fre^ht. 

Hannen,  for  the  ship-owners,  obtained  a  rule  calling  upon  the  charterer 
to  shew  cause  why  all  fmi;her  proceedings  in  his  action  should  not  be  stayed, 
on  the  ground  that  he  had  by  the  charterparty  agreed  that  all  difFerenoes  between 
them  should  be  referred  to  arbitration. 

Sir  Q.  Honyman  shewed  cause.    The  question  between  the  parties  being 
simply  one  of  law  upon  the  construction  of  the  charterparty,  the  case  is 
within  the  11th  section. 

[WiLLES,  J. — Is  there  any  case,  except  where  there  has  been  a  suggestion 
of  fraud,  in  which  the  Court  has  refused  to  interfere?] 

Wallis  V.  Hirsch  (1  C.  B.  N.S.  316)  was  a  case  where  fraud  was  suggested. 
But  in  LuTy  v.  Pearson  (1  C.  B.  N.S.  689),  where  by  a  charterparty  it  was  agreed 
that  the  charterers  should  insure  the  vessel,  and  that  the  policies  should  be 
delivered  to  and  be  the  property  of  Hhe  owners,  and  the  charterparty  contained 
a  stipulation  that ' '  any  question  or  difficulty  which  might  thereafter  arise  out 
of  the  charterparty  should  be  decided  by  arbitration,"  in  a  mannw  pointed 
out, — an  action  having  been  brought  by  the  owners  against  the  charterars  for 
refusing  to  deliver  them  the  policies,  against  which  action  it  was  admitted  that 
there  was  no  defence,  the  case  was  held  not  to  be  one  for  the  application  of 
tills  seotion. 

Hannen,  in  support  of  the  rule,  was  not  called  upon. 

WnxEs,  J. — I  see  no  reason  why  the  stipulation  which  the  parties  have 
entered  into  should  not  be  carried  into  effect.  Both  actions  ought  to  be  referred, 
the  parties  consenting  that  the  coets  of  this  application  and  of  the  application 
at  Chambers  should  be  in  the  discretion  of  the  arbitrators. 

Erlb,  C.J.,  and  Bylbs  and  Montaovb  Smith,  JJ.,  concurred. 

RuU  accordingly.^ 

(1)  Bee  the  naxi  eua. 
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June  11,  1866. 
SELIGMANN  v.  LE  BOUTXLLIEB. 
L.  R.  1  CP.  681. 


See  Minifie  v.  Railway  Paesengers'  Assurance  Co.,  1881,  44  L.  T.  552  (Q.B.  D.). 


Contract — Arbitration  Clause — Staying  proceedings  under  a.  11  of  the 
Common  Law  Procedure  Act,  1854, 17  tC  18  Viet.  c.  125. 

Arbitration.  A. — By  charterparty  between  plaintiff  (ship-owner)  and 
defendant  (charterer),  it  was  agreed,  that  "  should  any  dispute  arise  between 
the  owners  and  the  charteTers,  the  matters  in  dispute  shall  be  referred  to,"  4te. 
The  ovmer  having  brought  an  action  for  freight,  and  the  charterer  having 
preferred  a  cross-claim  for  damages  for  the  captain's  refusal  to  ship  a  reasonabU 
amount  of  cargo,  and  for  general  disobedience  of  orders,  and  being  wHUng  to 
refer  all  matters  to  arbitration : — Held,  that  it  was  a  case  for  the  interference  of 
the  Court  under  the  11th  section  of  the  Common  Law  Procedure  Act,  1864. 

By  a  charterparty  the  defendant  agreed  to  hire  the  plaintiff's  ship  Adele 
for  a  term,  at  a  lump  freight  per  month ;  the  charterparty  containing  a  etipulation 
that,  "  should  any  dispute  arise  between  the  owners  and  the  charterers,  the 
matter  in  dispute  shall  be  referred  to  three  persons  at  LiTerpool,  one  to  be 
appointed  by  each  of  the  parties  hereto,  and  the  third  by  the  two  so  chosen; 
their  decision,  or  any  two  of  them,  shall  be  final;  and,  for  the  purpose  at 
enforcing  any  award,  this  agreement  may  be  made  a  rule  of  court." 

Disputes  having  arisen  between  the  parties  in  consequence  of  the  captain's 
refusal  to  take  on  board  what  the  charterer  considered  to  be  a  reasonable  amount 
of  cargo,  and  in  other  respects  disregarding  the  orders  and  Instructions  of  the 
charterer,  for  which  the  latter  claimed  damages,  and  the  owner  having  brought 
an  action  to  recover  arrears  of  the  stipulated  hire  of  the  ship, 

Joyce,  on  a  former  day,  after  an  inefFectual  application  at  chambers, 
obtained  a  rule  calling  upon  the  plaintiff  to  shew  cause  why  all  further  proceed- 
ings should  not  be  stayed,  and  the  matters  referred  to  arbitratcns,  pursuant  to 
the  11th  section  of  the  Common  Law  Procedure  Act,  1854,  17  &  18  Yict.  c.  125. 

Crompton  shewed  cause.  As  the  defendant  has  a  cross-claim  against  the 
plaintiff,  the  case  is  taken  out  of  the  jurisdiction  of  the  Court;  or,  at  all  events, 
it  is  a  case  in  which  the  Court  will  not  exercise  their  discretion,  if  they  have  any. 
Ruesell  v.  Pellegrini  (6  E.  &  B.  1020  ;  26  L.  J.  Q.B.  75)  will  be  relied  on  in 
support  of  the  rule;  but,  in  Daunt  v.  hazard  (26  L.  J.  Ex.  399),  Bramwell,  B., 
expressed  his  dissent  from  that  decision,  and  doubted  whether  the  Court  of 
Exchequer  would,  notwithstanding  that  case,  allow  a  reference  of  a  matter 
not  available  as  a  defence  or  in  reduction  of  damages  in  the  same  action,  but 
only  a  ground  for  a  cross-claim  in  another  action.  In  PenneU  v.  Walker  (18  C.  B. 
651 ;  27  L.  J.  CP.  9),  F.  and  S.  having  brought  an  action  against  W.  to  recover 
the  price  of  timber  delivered  under  a  contract,  and  W.  having  brought  a  cross- 
action  in  which  he  sought  to  recover  damages  against  F.  and  S.  for  alleged 
breaches  by  them  of  the  same  contract,  the  two  actions,  and  all  matters  in 
diiTerence  between  the  parties,  were  referred  to  arbiteation.  Before  anything 
was  done  under  the  reference,  F.  and  S.  became  bankrupts;  and  their  assignees 
brought  a  fresh  action  against  W.  for  the  price  of  the  timber.  Upon  a  motion, 
tmder  the  11th  section  of  the  Common  Law  Procedure  Act,  1854,  to  stay  the 
proceedings  in  the  last-mentioned  action,  this  Court  held  that,  assuming  the 
section  to  apply  to  such  a  case  {which  they  inclined  to  think  it  did  not),  it  was 
not  one  in  which  they  would,  in  the  exercise  of  their  discretion  interfere, 
inasmuch  as  by  so  doing  they  would  be  giving  W.  an  advantage  which  the  law 
did  not  entitle  him  to. 


See  Arbitration  Act,  1889  (52  &  53  Vict.  c.  49),  s.  91. 


Joyce,  in  support  of  the  rule.  In  Russell  v.  Pellegrini  {6  E.  &  B.  1020; 
26  L.  J.  Q.B.  75),  bj  an  agreement  in  writing,  a  ship  was  chartered  at  a  fixed 
sum  per  month;  the  charterparty  providing  that,  "  should  any  difference  of 
opinion  arise  between  the  parties  to  this  contract  either  in  principle  or  detail, 
the  same  shall  be  referred,"  &c.  The  charterer  claimed  from  the  ship-owner 
damages  for  an  alleged  breach  of  an  implied  warranty  of  seaworthiness,  and 
desired  to  have  this  claim  referred,  which  the  ship-owner  declined.  The 
charterer  thereupon  commenced  an  action.  The  monthly  hire  having  become 
due  the  ship-owner  demanded  it  from  the  charterer,  and,  on  his  refusal, 
commenced  an  action  against  him.  The  ground  of  refusal  was  that  the 
charterer  desired  to  have  all  the  matters  referred  together,  whereby  he  would 
have  the  benefit  of  a  set-off.  On  a  rule  obtained  by  the  charterer  to  stay 
proceedings  in  the  ship-owner's  action,  the  Court  of  Queen's  Bench  held 
(Wightman,  J.,  dubitante,)  that,  though  there  was  no  dispute  as  to  the  subject- 
matter  of  the  action  itself,  viz.  the  hire,  which  was  admitted  to  be  due,  the 
circumstances  gave  the  Court  jurisdiction  under  the  17  &  18  Vict,  c.  125,  s.  II : 
and  they,  being  satisfied,  notwithstanding  the  pendency  of  the  cross-action,  that 
the  charterer  had  always  been  desirous  to  refer  all  matters,  and  that  the 
application  was  bond  fide,  and  that  justice  would  be  done  by  staying  the  action, 
made  the  rule  absolute  to  stay  proceedings.  It  is  impossible  to  distinguish  that 
case  from  the  present.  Wickham  v.  Harding  (26  L.  J.  Ex.  215)  is  also  an 
authority  in  favour  of  this  application. 

Erle,  C.J. — I  think  this  rule  should  be  made  absolute.  I  retain  the  opinion 
I  expressed  in  Russell  v.  Pellegrini  (6  B.  &  B.  1020  ;  26  L.  J.  Q.B.  75). 

WiLLES,  Byles  and  Montague  Smith,  JJ.,  concurred. 


Execuiion — Elegit — Local  Board  of  Health — Land  held  for  Public  Purposes. 

Execution.  D. — Land  which  had  been  conveyed  to  a  local  board  of  healih, 
for  the  purpoaea  of  the  Public  Health  Acta,  was  uaed  as  a  reservoir  for  the  supply 
of  iL-ater  to  the  district  of  the  local  board.  A  judgment  having  been  obtained 
against  the  local  board  in  the  name  of  their  cleTk: — Held,  that  the  land  icas 
liable  to  be  taken  under  a  writ  of  elegit. 

This  was  an  action  of  ejectment  tried  before  Mellor,  J.,  at  the  last  Liverpool 
spring  assizes.  The  plaintiffs  claimed  as  tenants  by  elegit.  It  appeared  that 
the  plaintiffs  had  recovered  a  judgment  against  the  defendant,  as  clerk  to  the 
Tranmere  local  board  of  health,  for  9,322Z.  19$.  2d.  debt  and  costs  in  an  action 
on  an  award.  They  issued  a  writ  of  elegit,  to  which  there  was  a  return  that 
the  defendant  was  possessed  as  such  clerk  of  certain  goods,  and  also  of  the 
water  mains  and  pipes,  and  other  appliances  connected  therewith,  placed  in 
and  upon  certain  streets  within  the  township  of  Tranmere;  and  also  that  he  was 
seised  of  certain  land,  within  the  township  of  Tranmere,  with  the  appurtenances, 
part  being  a  reservoir  which  was  used  for  the  supply  of  water  to  the  tovraship. 
The  conveyance  of  the  land  to  the  local  board  was  put  in,  by  which  the  property 
was  conveyed  to  the  local  board  "  to  have  and  to  hold  to  the  use  of  the  local 
board,  their  successors  and  assigns,  for  ever,  for  the  purposes  of  the  Public 
Health  Act,  1848,  and  the  Local  Government  Act,  1858,  incorporated  therewi^, 
according  to  the  true  intent  and  meaning  of  the  aaid  acts  respectively." 

(1)  See  Randegger  v.  Holmes,  ante,  p.  8779. 


Rule  absolute.^ 


IN  THE  COMMON  PLEAS. 


June  20,  1866. 
WOEEAL  WATERWORKS  COMPANY  v.  LLOYD. 
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A  verdict  was  entered  for  the  plaintiSs.  with  leave  to  move  to  enter  the 
verdict  for  the  defendant,  or  a  nonsuit,  on  the  ground  that  land  conveyed  to 
a  local  board  of  health  for  the  purpoBss  of  the  Public  Health  Act  and  Local 
Government  Act,  cannot  be  taken  by  an  elegit  on  a  judgment  against  the  local 
board. 

Melliah,  Q.C.,  having  obtained  a  rule  pursuant  to  the  leave  reserved, 

Edward  James,  Q.C.,  Manisty,  Q,G.,  and  Baylia,  appeared  to  shew  cause 
against  the  rule,  and  relied  on  Mersey  Docks  Trtuteea  v.  Qibba  (L.  B.  1  H.L.  08). 
They  were  stopped  by  the  Court. 

Crompion  HuHon,  and  Waikin  WilUama  (Melliah,  Q.C.,  with  them),  in 
support  of  the  rule.  The  case  of  Mersey  Docka  Truateea  v.  Gihba  (L.  R.  1 
H.L.  93)  only  decides  that  the  plaintiffs  were  entitled  to  judgment.  It  does 
not  follow  that  they  were  entitled  to  take  in  execution  land  which  was  held 
for  public  purposes.  The  only  case  in  which  execution  against  such  property 
has  been  upheld  is  Saunders  v.  Slack;^  and  the  case  of  Attorney  Qeneral  v. 
Wilkinaon  (29  L.  J.  Ch.  41)  is  a  decision  distinctly  in  point  that  such  an 
execution  cannot  be  levied. 

WiLLES,  J. — am  of  the  opinion  that  this  rule  should  be  dischai^ed.  We 

have  been  anticipated  by  the  case  in  the  Exchequer,  Saunders  v.  Slack  (see 
note  (1),  and  by  the  decision  of  the  House  of  Lords,  in  the  case  of  Mersey 
Docka  Trustees  v.  Qibbs  (L.  R.  1  H.L.  93).  It  has  been  said  that  the  House 
of  Lords  only  referred  to  the  right  of  the  plaintiffs  to  judgment,  and  not  to 
execution ;  but  the  principle  upon  which  their  decision  rests  is  equally  applicable 
to  the  right  to  execution  as  to  judgment,  and  it  was  so  understood  in  Coe  v. 
Wiae  (L.  B.  1  Q.B.  711).  Blackbiu^,  J.,  in  delivering  the  opinion  of  the  Judges 
to  the  House  of  Lords  (L.  B.  1  H.L.  at  p.  Ill),  did  not  overlook  the  difficulty 
of  public  property  being  taken  in  execution  for  what  is  called  a  private  debt, 
and  he  met  it  by  denying  that  the  trustees  were  trustees  for  the  public  any 
more  than  the  debt  was  a  public  debt.  In  this  very  case  the  local  board  have 
been  put  in  the  place  of  a  private  waterworks  company,  and  what  reason  is  there 
that  they  should  not  be  liable  for  their  debts  as  much  as  the  private  company 
would  have  been? 

There  is  nothing  express  in  the  acts  of  parliament  to  restrain  the  effect 
of  the  judgment;  and  if  it  be  said  that  it  is  contrary  to  public  policy  for 
execution  to  issue,  the  decision  in  Mersey  Docka  Trustees  v.  Gihba  (L.  B.  1 
H.L.  93)  is  directly  in  point  to  shew  that  it  is  not.  The  case  of  Attorney 
Oeneral  v.  Wilkinson  (29  L.  J.  Ch.  41),  before  the  Lords  Justices,  was  a  very 
peculiar  case ;  there,  there  was  an  express  prohibition  against  retrospective 
rates,  and,  moreover,  the  Court  only  continued  the  injunction  f^inst  the  levy 
till  the  hearing  of  the  case,  which  in  fact  never  took  place. 

MoNTAOCE  Smith,  J. — I  am  of  the  same  opinion.  The  decisions*  in  Mersey 
Docka  Tniateea  v.  Qibbs  (L.  B.  1  H.L.  98)  and  Coe  v.  Wiae  (L.  B.  1  Q.B.  711) 
are  conclusive,  and  the  law  laid  down  by  them  is  consonant  to  reason  and 
common  sense. 


(1)  11  L.  T.  484.  Tbis  was  a  role  to  set  uide  a  Jl.  fa.  innecl  by  the  sorriTing  plaintiff 
npoD  a  judgmeDt  obtained  in  Bush  and  another  v.  Martin  (3  H.  A.  C.  SIX,  88  L.  J.  Ex.  17), 
Slack  having  sacceeded  Martin  as  clerk  to  the  Bradford  Paving  Commisaionerg.  Tire-anginei 
and  other  goods  the  property  of  the  commissioners  had  been  seized  ander  the  writ.  The  Contt 
of  Excheqaer  discharged  the  mle  without  expreaaing  any  c^inion  as  to  whether  the  execution 
was  valid  or  not,  in  order  to  give  the  commisBionerB  an  opportunity  of  bringing  an  actioD,  and 
■o  taking  the  qocaiion  to  a  Court  of  error. 


Rule  discharged. 


UATRIHONIAL. 


Bee.  2,  1865. 
EVANS  V.  EVANS  AND  BIBD. 


L.  B.  1  F.  &  D.  86. 


Order  as  to  application  of  Damages — Practice. 

DivoBOB  AND  Matbihohial  Gacsbs.  I. — Wksre  it  was  proved,  on  the 
hearing  of  a  petition,  that  there  had  been  no  iaeue  of  the  marriage,  and  that 
at  the  time  of  the  hearing  the  respondent  was  living  with  the  co-respondent, 
the  Court  made  the  order  for  the  payment  to  the  petitioner  of  the  damages 
assessed  against  the  co-respondent  part  of  the  decree  nisi,  instead  of  postponing 
it  untU  the  decree  absolute. 

This  was  a  petition  by  a  husband  for  a  dissolution  oi  marriage,  and  claiming 
damages  from  the  co-respondent. 

The  respoDdent  and  the  co-respondent  did  not  appear,  and  the  case  was  tried 
by  the  Judge  Ordinary  and  a  common  jury.  The  adultery  charged  was  proved, 
and  the  damages  were  assessed  at  1501.,  and  a  decree  nisi  was  pronounced  with 
costs  against  the  co-respondent.  It  was  proved  that  there  had  been  no  issue  of 
the  marriage,  and  also  that,  ever  since  the  petitioner  separated  from  the 
respondent,  she  had  lived  with  the  co-respondent. 

Dr.  Spinks,  for  the  petitioner,  moved  that  the  co-respondent  might  be 
ordered  to  pay  the  damages  to  the  petitioner.  The  respondent,  under  the 
circumstances,  cannot  ask  that  any  part  of  the  damages  shall  be  applied  for  her 
benefit;  and  it  is  unnecessary  to  postpone  the  order  as  to  the  application  of 
damages  until  the  decree  absolute. 

The  Judge  Ordinaby. — I  order  that  the  damages  be  paid  to  the  petitioner, 
and  the  order  will  form  part  of  the  decree  nisi. 


Will  of  married  woman — Power — Will  executed  before  creation  of  power — 
Bond  fide  question  as  to  existence  of  power — Limited  grant  with  wfS  annemed. 

Will.  A. — When  the  Court  is  satisfied  that  a  bond  fide  question  as  to 
the  existence  of  a  power  enabling  a  married  woman  to  make  a  will  is  intended  to 
or  may  be  raised,  it  ivill  grant  a  limited  probate  of  such  will,  to  enable  the 
question  as  to  the  existence  of  the  power  to  be  determined  by  the  Court  of 
Chancery.  Where  A.,  being  covert  in  1844,  and  having  at  that  time  no  power 
to  make  a  will,  executed  a  will,  disposing  of  all  property  to  which  she  wot  or 
ever  might  become  cniiiled,  and  certain  powers  to  make  a  will  were  given  to  hsr 
by  the  wills  of  two  persons,  who  died  subsequently  to  the  execution  of  the 
will  of  1844,  and  by  a  deed  of  sepoTatinn  executed  in  1850,  and  an  application 
for  administraiion  with  the  7fill  of  1844  annexed  was  opposed  on  the  ground 
that  the  will,  being  invalid  at  the  date  of  ifK  execution,  could  not  i>e  made  valid 
by  the  subsequent  acts  of  third  parties: — Held,  that  this  was  a  question  to  he 
determined  by  the  Court  of  Chancery,  and  that  a  limited  grant  might  go  a* 
prayed. 

The  plaintiff,  Mrs.  Paglar,  was  a  residuary  legatee,  named  in  the  will  of 
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Mary  Ann  Tongue,  a  married  woman,  dated  the  27th  day  of  April,  1844,  and 
propounded  the  same  as  made  under  certain  powers  and  authorities  thereunto 
enabling  her,  and,  in  pursuance  of  an  order  of  the  Judge,  had  delivered 
particulars  of  the  instruments,  on  some  ox  one  of  which  the  plaintiffs  relied 
as  enabling  her  to  make  the  will,  namely,  the  will  of  Bebecca  Bamsley  (who 
died  in  1845),  dated  6th  of  July,  1829,  and  two  codicils  thereto,  dated  the 
Slst  of  August,  1842;  a  deed  of  separation  between  the  deceased  and  her 
husband  dated  the  2nd  of  October,  1850;  and  the  will  and  codicil  of  Letitia 
Tongue,  dated  respectively  the  8th  of  March  and  the  27th  of  May,  1862. 

The  pleas  by  the  defendant  Cornelius  Tongue  (the  deceased's  husband) 
were :  1st.  That  the  will  propounded  was  not  a  valid  will  by  reason  of  the 
deceased  being  at  the  time  of  its  execution  a  feme  ooveri,  and  there  being  no 
power  or  authority  whatsoever  existing  at  the  time  of  her  death  authorizing  or 
enabling  her  (notwithstanding  her  coverture)  to  make  the  said  alleged  will, 
2nd.  Undue  executicm. 

Issue  joined  by  plaintifis. 

The  case  was  heard  before  the  Coiut  without  a  jury;  no  question  was 
raised  as  to  the  execution  of  the  will,  and  the  instruments  referred  to  in  the 
particulars  were  put  in  evidence  by  consent.  The  deceased  died  on  the  Slst  of 
August,  1865,  having  lived  separate  from  her  husband  for  upwards  of  80  years. 
By  the  will  of  Mrs.  Bamsley,  the  deceased  took  a  life  interest  in  certain  real 
and  personal  property  for  her  separate  use,  with  power  to  appoint  the  same 
amcngst  her  children,  and  in  default  of  issue  (which  event  had  not  happened) 
she  had  a  general  power  of  appointment  over  the  same.  By  the  deed  of  separa- 
tion, after  reciting  that  the  deceased  had  lived  separate  from  the  defendant  for 
many  years,  and  that  he  had  not  contributed  to  her  maintenance  for  20  years, 
the  defendant  agreed  "  that  the  household  fumitiu-e,  plate,  linen,  &c., 
bequeatiied  for  her  separate  use  by  the  will  of  Mrs.  Bamsley,  should  remain 
in  her  custody  and  possession  so  long  as  the  executors  of  Mrs.  Bamsley  should 
permit,  pursuant  to  the  trusts  and  direction^  of  the  said  will;  and  also  that 
all  other  estate  and  effects  whatsoever,  real  or  personal,  to  which  the  deceased 
should,  or  might,  by  purchase,  gift,  or  devise,  or  bequest,  or  by  representation, 
or  by  savings  out  of  her  separate  income  or  estate,  or  by  any  other  means, 
during  her  present  coverture,  hereafter  become  entitled,  should  be  for  her  sole 
and  separate  use,  and  that  she  should  be  at  liberty  from  time  to  time,  notwith- 
standing her  coverture,  by  her  will  or  codicil  to  dispose  of  the  same."  The 
bequest  to  the  plaintiff  in  the  will  propounded^  was  as  follows:  "  I  give  to  mj 
two  daughters  all  the  property  of  which  I  am  now  possessed,  or  which  I  ever 
may  become  entitled  to  at  any  time  whatever. 

Dr.  Spinhs,  for  the  plaintiff. — First,  the  circumstances  of  the  deceased 
having  from  a  period  prior  to  the  date  of  her  will,  and  up  to  her  death,  lived 
separate  from  her  husband  with  his  assent,  and  of  her  having  during  such  period 
maintained  herself  and  her  children  without  any  aid  from  him,  brings  the  case 
within  Haddon  v.  Fladgate  (1  Sw.  &  Tr.  48),  so  as  to  entitle  her  to  dispose 
by  will  of  any  property  acquired  by  her  during  the  separation.  Secondly,  the 
deed  of  separation  expressly  empowers  her  to  make  a  will. 

[Per  Curiam. — Only  of  property  acquired  after  its  date.] 

Th  irdly ,  the  fact  that  the  instruments  creating  th  e  power  came  into 
operation  after  the  execution  of  the  will,  does  not  make  the  will  inoperative  in 
respect  of  property  given  to,  or  powers  conferred  on,  the  deceased  by  such 
instruments.  The  will  of  the  deceased  must  be  taken  to  speak  from  the  date 
of  her  death,  in  July,  1865,  according  to  the  24th  section  of  1  Vict.  c.  26. 
See  SHllman  v.  Weedon  (16  Sim.  26),  Thomas  v.  Jones  (31  L.  J.  Ch.  732). 

Dr.  Trisiram,  for  the  defendant. — There  is  a  material  difference  between 
this  case  and  Haddon  v.  Fladgate  (1  Sw.  &  Tr.  48).  In  Haddon  v.  Fladgaie  the 
agreement  of  the  husband  to  permit  his  wife  to  enjoy  her  eamings  and  property 
for  her  separate  use  was  made  before  the  date  of  the  will ;  in  the  present  ease 
it  was  made  six  years  after  the  date  of  the  will  propounded,  and  is  expressly 
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limited  to  after-acquired  property.  Secondly,  at  the  time  of  the  execution  of 
this  will,  the  deceased  being  a  married  woman,  had  clearly  no  power  to  make 
it,  and  if  her  death  had  occurred  before  that  of  Mrs.  Bamsley,  probate  of  it 
would  have  been  refused  as  a  matter  of  course,  A  will  void  at  the  time  of 
execution,  cannot  be  made  valid  by  the  subsequent  act  of  a  third  party. 
Thirdly,  this  will  would  have  been  invalid  if  made  before  the  last  Wills  Act — 
Stone  V.  FoTsyih  (2  Dougl.  707)— and  therefore  comes  withm  s.  8  of  1  Vict, 
c.  26,  which  provides  "that  no  will  made  by  any  married  woman  shall  be 
valid,  except  such  a  will  as  might  have  been  made  by  a  married  woman  before 
the  passing  of  this  act." 

[Per  Curiam. — Is  not  the  question  whether  the  power  has  been  duly 
executed,  one  that  ought  to  be  left  for  the  decision  of  the  Court  of  Chancery? 
Is  it  not  for  that  Court  to  say,  according  to  the  decision  of  Barnes  v.  Vincent 
(5  Moo.  P.O.  201),  whether  a  will  executed  in  1844  is  or  is  not  to  be  conBtrued 
as  the  execution  of  a  power,  which  did  not  exist  until  some  time  afterwards?] 

It  is  a  rule  of  the  Court  never  to  grant  probate  unless  the  deceased  has  left 
some  property  within  its  jurisdiction  upon  which  that  probate  will  operate. 
At  the  date  of  this  will  the  deceased  had  no  power  to  make  a  will,  and  had 
no  property  settled  to  her  separate  use,  and  if  it  is  clear  that  the  wUl  is  void, 
the  grant  should  be  refused  on  the  ground  that  there  is  no  property  in  respect  of 
which  it  can  operate.  There  are  expressions  us«d  in  Barnet  v.  Vincent  (5  Moo. 
P.G.  201)  at  variance  with  the  previous  decision  of  Tatnall  v.  Hankey  (2  Moo. 
P.O.  342),  and  so  Sur  H.  Jenner  thought,  Eaie  v.  Etie  (2  Roberts.  351), 
indicating  that  wherever  a  party  propounds  the  will  of  a  feme  covert,  providni 
he  alleges  it  to  be  made  in  exercise  of  a  power,  and  without  reference  to  the 
truth  or  falsehood  of  the  allegation,  the  Court  is  bound  to  grant  probate  of  it. 
If  this  is  so,  it  is  at  the  option  of  any  person  to  obtain  probate  of  a  married 
woman's  will. 

[Per  Curiam. — The  Court  is  entitled  to  expect  the  party  bringing  forward 
the  will  of  a  married  woman  to  make  out  a  primd  jacie  case  that  it  is  made  in 
exercise  of  a  power.  The  Court  before  granting  probate  ought  to  be  satisfied 
that  the  party  is  making  a  hon&  fide  claim — ^that  the  will  may  or  will  turn  out 
to  be  the  execution  of  a  power.  ] 

Sfillman  v.  Weedon  (16  Sim.  26)  is  not  in  point,  as  the  will  there  was  not 
the  will  of  a  feme  covert,  but  of  a  person  sui  juris,  and  was  originally  valid. 
(And  see  Price  v.  Parker  (16  Sim.  198) ). 

Sir  J.  P.  Wilde. — The  principle  upon  which  the  Court  must  act  in  this  case 
is  laid  down  in  the  judgment  in  Barnes  v.  Vincent  (5  Moo.  P.O.  201);  and 
the  principle  I  take  to  be  this,  that  inasmuch  as  the  Court  of  Chancery,  whose 
exclusive  function  it  is  to  determine  whether  a  power  has  been  duly  executed, 
cannot  look  at  the  paper  now  propounded,  unless  the  seal  of  this  Court  is 
attached  to  it,  this  Court  ought  not  to  enter  upon  an  investigation  as  to 
whether  the  power  has  or  has  not  been  duly  executed  (although  the  deceased's 
power  to  make  a  will  at  all  often  depends  upon  the  determination  of  this 
question),  but  it  ought  to  grant  probate  of  the  paper,  provided  it  is  satisfied  that 
it  was  duly  executed  as  a  will,  and  provided,  in  reference  to  the  deceased's 
capacity  as  a  feme  covert  to  make  a  will,  it  is  satisfied  that  a  bond  fide  question 
is  intended  to  or  may  be  raised  as  to  the  existence  of  a  power  of  which  the 
will  may  turn  out  to  be  a  good  execution.  On  this  principle  there  is  abundant 
reason  to  grant  probate  of  the  will  now  before  the  Court.  The  deed  of  separation 
carries  the  case  farther,  because  it  contains  a  distinct  agreement  by  the  husband 
that  the  wife  may  make  a  will  disposing  of  after-acquired  property,  and  it 
appears  that  she  did  afterwards  come  into  property,  under  the  will  of 
Mrs.  Tongue,  who  died  in  August,  1864,  and  which  was  proved  on  the  21st  of 
June.  1865.  There  is  no  doubt,  therefore,  without  investigating  what  other 
property  she  could  deal  with,  that  she  was  entitled,  after  August,  1864,  to 
dispose  of  the  property  she  took  under  that  will,  and  no  question  would  have 
arisen  as  to  her  right  to  make  a  will  in  execution  of  the  power,  if  she  had  made 
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it  after  Mrs.  Tongue's  death.  If  I  were  to  refuse  probate,  I  should  take  on 
myself  to  determine  a  matter  which  ought  to  be  determined  by  the  Court  of 
Chancery,  namely,  whether  or  not,  there  being  a  power  created  in  a  testamentary 
instrument  executed  in  1842  by  a  testatrix  who  died  in  1845,  and  another 
power  created  in  a  will  executed  in  1862  by  a  testabnx  who  died  in  1864,  a  will 
made  in  1844  was  or  was  not  an  execution  of  those  powers.  I  do  not  propose 
to  determine  whether  the  will  of  1844  was  or  was  not  a  due  execution  of  these 
powers.  I  am  satisfied  of  the  due  execution  of  the  will,  and  therefore  grant 
administration  with  the  will  annexed  to  the  plaintiff  Mrs.  Paglar. 


Access  to  children — Judicial  separation — Wife*s  motion' — Costs. 

Where  the  Court  had  decreed  a  judicial  separation  in  favour  of  the 
husband  on  the  ground  of  cruelty,  and  the  wife  afterwards  applied  on  moHon 
for  access  to  some  of  the  chUdren  of  the  marriage,  and  an  order  for  access  was 
made : — Held,  that  the  wife  was  not  entitled  to  have  the  costs  of  the  motion 
taxed  against  her  husband,  as  he  had  not  refused  her  access  to  the  chUdren 
since  the  date  of  the  decree. 

This  was  originally  a  suit  for  restitution  of  conjugal  rights,  instituted  by 
the  wife  and  resisted  by  the  husband  on  the  ground  of  her  cruelty.  The 
Court  found  for  the  cruelty  charged,  and  decreed  a  judicial  separation  in 
favour  of  the  husband. 

Dr.  Wambey,  for  t)  ^  wife,  moved  that  she  might  have  access  to  two  of 
the  elder  children  of  the  /larriage,  and  i^e  custody  of  iAie  two  younger  ones. 

Woolleti,  for  the  husband,  had  no  objection  to  allowing  the  wife  to  have 
rea»3nable  access  to  the  children,  but  could  not  consent,  she  being  the  peccant 
patty,  to  her  having  the  custody  of  any  of  tiiem. 

The  Judge  Ordinary  made  an  order  for  access  only. 

Dr.  Wambey  asked  for  the  costs  of  the  motion.  The  wife  had  applied 
to  the  husband  for  access,  and  it  had  been  refused  by  him. 

Woollett,  contrk.  The  application  for  access  referred  to  was  made 
pending  the  suit.  No  such  application  has  been  made  since  the  decree  for 
judicial  separation;  if  it  h&d  been,  it  would  not  have  been  refused.  The 
motion  was,  therefore,  unnecessary.  In  order  to  saddle  the  husband  with 
the  wife's  costs  of  the  motion,  an  application  for  access  should  have  been 
made  and  rejected  since  the  date  of  the  decree. 

The  Judge  Ordinary. — There  should  have  been  a  distinct  refusal  of 
reasonable  access  by  the  husband  after  the  decree  for  judicial  separation  was 
made  in  his  favour  to  entitle  the  wife  to  have  the  costs  of  this  motion  taxed 
against  him.    I  make  no  order  as  to  costs. 


HATRIHONIAL. 
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July  26,  1866. 

BOARDMAN  v.  BOABDMAK,  THE  QUEEN'S  PROCTOR 
INTERVENING. 

L.  R.  1  P.  A  D.  239;  14  W.  R.  1024. 


Applied,  SoHomayer  v.  De  Banos,  [1880]  E.  R.  A.;  49  L.  J.  P.  1;  6  P.  D. 
94;  49  L.  J.  P.  81;  27  W.  R.  917  (P.D.  ft  A.).  See,  B.  v.  Clarence,  [1889] 
E.  R.  A.;  68  L.  J.  M.O.  10;  22  Q.B.  D.  28;  fi9  L.  T.  780;  87  W.  R.  166 
(O.C.R.). 

Evidence — Suit  founded  on  Adultery — Cross-examination  of  Partiet  as  to 
Adultery — Bight  of  Queen's  Proetor  to  cross-examiTie — 14  A  15  Vict.  c.  99, 
«.  4^16  S  17  Viet.  c.  88,  8.  6—22  A  28  Vict.  c.  61,  s.  Cruelty— Beoklsss 
communication  of  Disease. 

Divorce  and  Matrimonial  Cadsbs.  T. — A  petitioner  arid  a  respondent  in 
a  suit  for  dissolution  of  marriuge,  who  are  examined  under  the  6<h  section  of 
the  22  <£  23  Viot.  c.  61,  upon  an  issue  of  cruelty  or  desertion,  may  be  cross- 
examined  upon  issues  of  their  own  adultery,  and  of  each  oiher's  advUery. 
The  Queen's  Proctor  intervening,  and  alleging  collusion  and  the  adultery  of 
the  petitioner,  is  entitled  to  cross-examine  all  the  witnesses  caUed  by  the 
petitioner  and  the  respondent.  When  thf  respondent  has  been  examined 
under  the  6<%  section  of  the  22  23  Yict.  c.  61,  the  Queen's  Proctor  may, 
therefore,  crosS'Oxamine  htm  for  the  purpose  of  proving  the  petitioner's 
adultery. 

Divorce  and  Matrimonial  Causes,  C. — //  a  husband,  knowing  that  he 
is  in  such  a  state  of  health  thai  by  having  connection  with  his  wife  he  taiU 
run  the  riah  of  communicating  the  venereal  disease  to  her,  recklessly  has 
connection  with  her,  and  thereby  eommunioates  the  disease  to  her,  he  is 
guilty  of  cruelty. 

This  was  a  petition  by  a  wife  for  dissolution  of  marriage  on  the  ground 
of  the  adultery,  coupled  with  the  cruelty,  of  l^e  husband.  The  only  cruelly 
chaiged  was  wilful  communication  to  the  wife  of  the  venereal  disease.  The 
respondent  filed  an  EUiswer  traversing  the  allegations  in  the  petition,  and 
pleading  condonation.  The  Queen's  Proctor  intervening  under  the  7th  section 
of  the  23  and  24  Vict.  c.  144,  alleged  that  the  petitioner  and  the  respondent 
were  acting  in  collusion,  and  that  the  petitioner  had  been  guilty  of  adultery. 
These  issues  came  on  for  b:ial  before  the  Judge  Ordinary  by  a  special  jury. 

The  petitioner  was  examined  under  the  6th  section  of  the  22  A  28  Vict, 
c.  61,  on  the  issue  of  cruelty. 

The  Solicitor  General  {Hannen  with  him),  for  the  Queen's  Proctor, 
proposed  to  cross-examine  her  upon  the  issue  of  her  adultery. 

Coleridge,  Q.C.  (Dr.  Spinks  with  him),  for  the  petitioner,  did  not  object 
if  he  was  at  liberty  to  re-examine  her  upon  that  issue. 

[The  Judge  Ordinary. — That  follows  as  a  matter  of  course.  I  think 
that  when  a  witness  is  put  into  the  box  upon  the  issue  of  cruelty,  there  is 
nothing  in  the  act  which  excludes  a  cross-examination,  which  may  touch  the 
question  of  adultery ;  for  such  a  course  of  examination  may  shew  the  sort  of 
life  she  has  been  leading,  and  may  hold  her  up  to  the  jury  as  a  person 
unworthy  of  credit.  Besides,  in  this  case  her  evidence  upon  the  issue  of  her 
adultery  is  material  to  the  issue  of  cruelty,  the  only  cruelty  charged  being 
the  communication  of  the  venerea)  disease.] 

The  petitioner  was  accordingly  cross-examined  and  re-examined  upon 
issue  of  her  adultery. 

At  the  clo^e  of  the  petitioner's  case,  the  respondent,  who  conducted  his 


of  cruelty. 

The  SoliciioT  General  proposed  to  cross-examine  him  upon  the  issue  ol 
tiie  petitioner's  sdultety. 

Coleridge,  Q.C.,  objected.  The  Queen's  Proctor  has  not  traversed  the 
cruelty,  and  is  not  entitled  to  cross-examine  on  tiiat  issue.  The  respondent 
is  not  a  competent  witness  in  support  of  ihe  charge  of  adultery  brought 
against  his  wife  by  the  Queen's  Proctor, 

[The  JuDOB  Oedinaby. — I  think  that  the  Queen's  Proctor  is  entitled  to 
cross-examine  all  the  witnesses  called  by  the  petitioner  and  the  respondent 
upon  the  issues  which  he  has  raised  of  collusion  and  of  the  adultery  of  tiie 
petitioner.  It  is  extremely  difficult,  if  not  impossible,  to  vrcxk  out  the  enadr 
ments  of  the  legislature  with  regard  to  evidence  consistently  with  each  other 
as  they  stand.  The  parties  to  these  suits  being  competent  witnesses  as  to 
the  cruelty,  and  the  statute  (22  &  23  Vict.  c.  61,  s.  6)  which  renders  them 
competent  witnesses  containing  no  negative  words  excluding  their  evidence 
on  other  matters,  the  only  rule  I  can  lay  down  is,  Uiat  when  they  are 
examined  upon  that  issue  they  can  be  cross-examined  within  the  usual  limits. 
Any  question  material  to  the  issues  which  the  jury  have  to  try,  or  bearing 
on  the  credit  of  ^e  witness,  is  within  the  usual  limito  of  cross-examination, 
and  it  is  impossible  therefore  to  exclude  iAie  evidence  of  the  parties  npoa.  the 
issue  of  adultery,  if  it  comes  out  in  cross-examination.  The  statutes  (14  &  15 
Vict.  0.  99,  s.  4;  16  &  17  Vict.  c.  83,  s.  2)  excluding  the  evidence  of  the 
parties  in  proceedings  instituted  in  consequence  of  adultery,  prevented  them 
from  being  put  into  the  witness-box,  but  an  exception  has  been  engrafted  on 
those  statutes,  by  which  in  certain  cases  they  are  allowed  to  go  into  the 
witoess-box.  I  think  tiiat  when  they  are  in  the  witness-box  they  must  be 
examined  and  cross-exaxniiied  according  to  the  ordinary  rules  of  evidence.] 

The  respondent  was  accordingly  cross-examined  by  the  Bolioitor  Oeneral, 
and  also  by  Coleridge,  upon  the  issues  of  the  petitioner's  adultery. 

[The  Judge  Ordinaby,  in  summing  up,  after  directing  the  jury  upon  the 
issue  of  adultery,  directed  them  upon  the  issue  of  cruelty  as  follows :  The 
next  question,  whether  the  respondent  has  committed  cruelty,  is  not  nearly 
80  easy  to  determine  as  that  of  adultery.  It  depends  more  on  reasonable 
inference  and  just  conclusion  than  on  facts  alone.  There  is  not  a  trace  of  any 
oruelty  except  the  communication  of  the  venereal  disease.  The  law  regarcU 
an  act  of  that  character  as  cruelty,  and  I  think  your  sympathies  will  go  along 
with  it.  It  says  that  if  a  man  has  a  venereal  complaint,  and  knowingly 
communicates  it  to  his  wife,  he  is  guilty  of  cruelty.  Now,  if  a  man  knowing 
that  he  was  suffering  from  a  complaint  of  that  sort,  had  intercourse  with  his 
wife,  and  did  communicate  it  to  her,  even  although  he  were  to  swear,  and  you 
were  to  believe  him,  that  he  did  not  mean  to  communicate  it,  I  doubt  whether 
you  ought  not  to  say  that  he  had  been  guilty  of  cruelty.  If  he  knew  that  his 
body  was  tainted,  and  that  he  might  communicate  the  disease,  if  he  knew 
tiiai  he  was  running  the  risk  of  giving  his  wife  the  complaint  from  which  he 
wsa  suffering,  and  he  did  give  it  to  her,  I  am  disposed  to  think  that  would  be 
an  act  of  cruelty.  But  you  must  go  ae  far  as  that — you  must  be  satisfied 
that  he  had  reason  to  believe  that  he  was  doing  a  hazardous  act,  an  act  which 
might  probably  have  the  effect  of  communicating  the  disease  to  her.  ] 

Befco-e  the  jury  delivered  their  verdict  they  asked  the  Judge  Ordinary 
whether  the  husband  would  be  guilty  of  cruelty  if  he  had  exercised  indis- 
cretion and  recklessness  in  marital  intercourse,  and  so  communicated  tiie 
disease  to  his  wife  without  actual  knowledge  that  he  was  infected. 

[Tbb  Judob  Ordinabt. — li  the  husband  knew  that  he  was  in  such  a 
state  of  health  that  the  having  connection  with  his  wife  would  be  a  reckless 
adf  I  think  the  communicaticm  of  the  disease  wovHS.  amount  to  cruelty.  I 
think  that  mere  indiscretion,  if  it  went  no  further  than  that,  would  not  be 
sufficient;  but  if  you  tiiink  that,  looking  at  the  state  of  his  health,  and  of  his 
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knowledge  of  his  health,  he  recklessly  had  communication  with  her,  and 
thereby  communicated  the  disease,  that,  in  my  opinion,  is  cruelty.] 

The  jury  found  that  the  respondent  was  guilty  of  adultery  and  of  cruelty, 
and  that  the  petitioner  was  not  guilty  of  adultery. 

July  26. — The  Judos  Ordinasy. — 1  forbore  to  pronounce  a  decree  in  this 

case  after  the  jury  had  delivered  their  verdict  yesterday,  because  as  the 
respondent  was  inops  consilii,  I  wished  to  consider  whether  I  was  correct  in 
the  ruling  which  I  gave  to  the  jury  on  the  issue  of  cruelty.  I  find  that  in 
Jones  V.  Jones  (Searle  &  Smith  Hep.  138)  the  full  Court  adopted  the  judgment  of 
Dr.  Lushington  in  Ciocci  v.  Ciocci  (L.  B.  1  E.  &  A.  121),  and  the  Judge  Ordinary 
said:  "  The  alleged  act  of  cruelty  is  the  communication  of  a  disease  of  a 
peculiar  character,  and  it  is  said  there  are  grounds  which  should  induce  tiie 
Court  to  believe  that  the  respondent  ocomnunieated  that  disease  to  the 
petitioner  wilfully,  or,  at  all  events,  that  he  knew  he  was  in  a  condition  which 
made  it  probable  that  he  would  commimicate  it,  as  in  the  case  of  Ciocci  t. 
Ciocci  (L.  R.  1  E.  &  A.  121),  and  that  he  was  perfectly  reckless  whether  he 
communicated  it  or  not."  In  Ciocci  v.  Ciocci  (L.  R.  1  E.  &  A.  121),  Dr.  Lush- 
ington said :  "  If  this  were  a  point  necessary  to  be  determined,  I  should  hold, 
and  without  doubt,  that  if  a  man  married  under  such  circumstances  "  {i.0. 
having  been  suffering  from  venereal  disease  for  some  time  immediately  prior 
to  the  marriage),  "  and  communicated  to  his  wife  the  venereal  disease,  it 
was,  to  use  the  mildest  term  applicable  to  such  conduct,  such  utter  reckless- 
ness of  the  health  and  comfort  of  his  wife,  that  if  he  did  communicate  such 
disease  he  was  guilty  of  cruelty  in  the  eye  of  the  law;  and  I  should  hold 
this  upon  the  principle  that  whoever  does  an  act  likely  to  produce  injury  and 
the  injury  follows,  can  never  excuse  himself  by  saying  ^at  he  hoped  a  probable 
consequence  might,  by  some  peculiar  good  fortune,  not  follow."  In  this  case 
the  jury  adopted  the  term  "reckless,"  and  they  found  the  cruelty  proved. 
I  pronounce  a  decree  nisi,  with  costs. 


IN  THE  HOUSE  OF  L0BD8. 

March  8,  12,  1866. 

THE  COMMISSIONERS  OF  THE  LEITH ,  HABBOUB  AND  DOGES, 
appellants;  THE  INSPECTOR  OF  THE  POOR  AND  OTHERS,  rMpondenis* 

L.  R.  1  H.L.  (Sc.)  17. 

Referred  to,  Greig  v.  Edinburgh  University,  1868,  L.  R.  1  H.L.  (Sc.)  348 
(H.L.  (Sc.));  Commissioners  of  Income  Tax  v.  Pemsel,  [1892]  E.  R.  A.; 
61  L.  J.  Q.B.  265;  [1891]  A.C.  681;  65  L.  T.  621  (H.L.). 

Poor-rate — Immunity  of  the.  Crown — Liability  of  Harhoun  and  Docks- 
General  Liabilitij—  8*9  Vict.  c.  83;  23  *  24  Vict.  c.  48. 

Rates  and  Eating.  B. — The  statutes  which  authorize  assessment  for 
relief  of  the  poor  are  silent  as  to  the  Crown.  Hence  the  Crown  is  subject  to 
no  poor-rate.  To  this  im.munity  a  wide  signification  is  ascribed;  for  not  only 
are  the  palaces  of  which  Her  Majesty  is  in  actual  occupation  deemed  free  from 
a-taesament,  but  even  the  House  of  Lords  is  held  to  be  exempt,  on  the  ground 
that  it  is  regal.  So  likewise  Government  offices,  as  the  Post-office,  the  Horse 
Guards,  and  the  Admiralty,  escape  this  impost,  simply  because  they  are  nt 
the  service  of  the  Crown.  In  the  days  of  Lord  Mansfield,  Lord  Kenyan,  Lord 
EUenborough,  and  Lord  Tenterden,  an  opinion  prevailed  that  property  held  for 
public  purposes  {though  unconnected  with  the  Crown,  the  State,  or  the  Govern- 
ment) was  exempt  from  poor-rates.   This  opinion  was  shaken  by  Lord  Denituin, 

*  Reported  in  the  8rd  Hries  ci  the  Cotirt  odf  Sesuon  Cues,  vol.  ii.  p.  1384. 
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and  substantially  overturned  by  Lord  Campbell;  but  it  was  not  finally  extin- 
guished till  the  judgments  of  the  House  of  Lords  pronounced  last  session  in 
the  English  case  of  the  Mersey  Docks,^  and  in  the  Scotch  case  of  the  Clyde 
Navigation  Trustees  v.  Adamson.^ 

Per  the  Lord  Ghancellob  (Lord  Cranworth) :  We  are  aU  agreed  that  ike 
principle  of  the  Mersey  Docks  Case  and  that  of  the  Clyde  Navigation  TTU$tees 
V.  A^mson  are  the  same,  and  not  to  be  distinguished. 

Adjudged  by  the  House  that  the  Leiih  Commissioners  were  liable  to  be 
assessed  for  the  relief  of  the  poor  in  respect  of  their  docks  and  harbours  as 
owners  and  occupiers  of  lands  and  heritages  within  the  meaning  of  the  statuteSf 
not  for  their  own  use,  but  exclusively  for  the  benefit  of  the  public,  there  being 
no  exemption  of  property  held  for  public  purposes  unless  held  by  the  Crown 
or  for  the  Crown. 

Bes  Judicata:  That  the  Court  has  decided  against  a  poor-rate  for  one 
year,  is  no  reason  why  it  should  not  decide  in  favour  of  a  poor-rate  for  another 
and  a  different  year,  in  respect  of  the  same  property,  and  in  a  suit  between 
the  same  individuals.    The  doctrine  of  res  judicata  do^s  not  apply  to  such 

a  case. 

The  action  was  brought  in  January,  1861,  b;  the  inspector  ol  the  poor 
and  three  owners,  or  occupiers,  of  property  in  the  parish  of  North  Leith 
against  the  above  commissioners^  to  have  it  declared  that  they  were  liable 
to  be  assessed  for  the  relief  of  the  poor,  under  the  8  &  9  Vict.  c.  83,  in 
respect  of  "  all  lands,  quays,  harbours,  wharves,  docks,  sheds,  cranes,  &o., 
the  property  of,  or  occupied  by  them;  "  and  that  in  estimating  the  yearly 
value  of  the  said  subjects,  all  harbour-dues,  &c.,  and  all  miscelluieous  dues 
collected  by  them,  should  be  included  and  taken  into  account. 

The  commissioners'  defence  was,  in  t&e  first  place,  res  judicata,  they 
averring  that  the  very  question  raised  in  this  case  had  been  already  decided 
in  a  previous  suit  between  the  same  parties  (2  Macq.  28). 

Secondly,  the  commissioners  asserted  that  the  property  sought  to  be 
charged  was  "  held  by  them  solely  and  exclusively  for  tliie  benefit  of  the 
public,  and  that  the  revenues  were  appropriated  to  the  maintenance  of  the 
harbour,  and  the  liquidati<ni  of  debts  incurred  in  the  construction  of  the 
works." 

The  Lord  Ordinary,  on  the  20tli  of  March,  1862,  found  and  declared  in 
terms  of  the  several  declaratory  conclusions  of  the  summons.  In  other  words, 
he  decided  in  favour  of  the  claim,  and  against  the  commissioners. 

A  reclaiming  note  was  presented  by  the  commissioners  to  the  First 
Division  of  the  Court  of  Sessions,  who,  on  review,  confirmed  the  Lord 
Ordinary's  decision;  and  hence  the  present  appeal. 

The  Attorney -General,  the  Lord  Advocate,  and  Mr.  Anderson,  Q.C., 
appeared  as  coimsel  for  the  appellants;  and  contended,  in  the  first  place, 
that  the  decision  of  the  House  of  Lords  in  the  case  of  the  Leith  Harbour 
Commissioners  v.  The  Inspector  of  the  Poor  (2  Macq.  28),  pronounced  in 
1855,  was  res  judicata,  and  decisive  of  the  present  appeal,  which  was 
substantially  between  the  same  parties,  and  with  reference  to  the  same 
subject  matter. 

a)  See  the  Mer$ey  Dock*  Cote  ([1866]  E.  B.  A.  3818),  from  which  it  appears  that  Tnuteet 
as  the  legal  occupiers  of  bospitalB  or  lunatic  asyluma,  are  rateahle  to  the  poor;  the  real  oocupanti 
being  psapers  sick  or  iosane.  The  occupation,  however,  mast  be  capable  at  yielding  a  net 
annasl  income,  tboogh  it  be  not  beneficial  to  tbe  owner. 

<2)  4  Macq.  081.  In  this  case  tbe  decision  of  tbe  House  was  that  "  Crown  property,  as  well 
as  property  devoted  to  or  made  anbserrient  to  the  Queen's  Oovemment,  is  exempt  from  poor- 
rate;  but  property  held  upon  trust  to  create  or  improve  docks  and  harbours  in  seaport  towns, 
thoDgh  having  a  public  character,  and  though  devoted  to  public  purposes,  is  nevertheless  snbject 
to  be  rated  for  the  relief  of  the  poor." 


Secondly,  they  insisted  no  exemption  from  poor-rate  because  here 
property  vested  in  the  commissioners  was  held  by  them,  not  for  private,  but 
exclusively  for  public  purposes. 

In  the  course  of  the  argument  the  Lord  Chancellor  stated  the  opinion 
of  all  their  Lordships  to  be  that  the  principle  of  the  decision  in  the  case  of 
the  Mersey  Docks,  and  in  the  case  of  the  Clyde  Namgatton  Trustees  v. 
Adamson,  both  pronoimced  by  the  House  last  session,  was  the  same  and 
not  to  be  distinguished.  The  only  exemption,  his  Lordship  added,  from 
poor-rate  was  that  of  the  Crown,  to  which  a  very  extended  signification  had 
been  attached,  so  as  to  include  prisons  and  rooms  at  the  assizes. 

The  several  points  pressed  by  the  appellant's  learned  counsel  were 
deemed  so  clear  against  them  that  at  the  close  of  their  remarks,  the  respon- 
dents' counsel.  Mr.  Roli  and  Sir  Hu^h  Cairns,  were  not  called  upcHi  to  addresa 
the  House;  and  the  following  opimous  were  forthwith  delivered  by  the  law 
peers. 

The  Lord  Chancellob. — My  Lords,  the  question  in  this  appeal,  though 
one  of  great  importance,  does  not  appear  to  me,  after  the  examination  which 
the  matter  has  received  at  yoiur  Lordships'  hands,  to  be  one  of  any  difficulty. 

It  is  not  a  matter  of  surprise  that  the  subject  should  have  been  brought 
more  than  once  under  discussion.  Erroneous  views  of  it  have  been  taken 
by  very  eminent  Judges  from  time  to  time. — Lord  Mansfield,  Lord  Eenyon, 
Lord  EUenborough,  and  Lord  Tenterden  thought  that  there  was  a  distinction 
in  respect  of  the  rateabiUty  of  property  when  it  was  not  occupied  by  beneficial 
owners.  That  question  was  raised  in  the  great  case  of  the  Meney  Dock*, 
which  finally  came  to  be  adjudicated  upon  here  in  the  last  session  of  Parlia- 
ment; and  which,  after  a  very  elaborate  consideration  by  the  Judges,  as  well 
as  by  your  Lordships,  was  finally  decided  in  favour  of  the  rateabilit^  of  all 
trustees  or  commissioners  having  harbours,  docks,  wharves,  and  other  property 
of  the  same  sort  in  their  possession,  in  respect  at  which  they  levied  harbour 
dues,  tolls,  or  other  sums  of  money.  It  was  held  that  all  these  were  liable 
in  England  according  to  the  language  of  the  statute  of  Elizabeth  (43  Eliz.  c.  2.) 
(and  there  is  no  difference  in  the  language  of  l^e  statutes  which  regulate  tiie 
poor-law  in  Scotland),  with  this  single  qualification,  that  as  the  Crown  is  not 
mentioned  in  the  Poor-law  Acts,  the  Crown  is  not  bound;  and,  therefore. 
Her  Majesty's  palaces  (including  the  building  in  which  your  Lordships  are 
now  administering  justice),  and  other  establishments  which  can  be  said  to 
be  in  the  occupation  of  the  Crown,  are  not  rateable. 

But  it  was  distinctly  held  that  harbours,  docks,  rivers,  and  wharves,  are 
not  in  the  occupation  of  the  Crown,  and  consequently  are  rateable.  There- 
fore, upon  this  general  principle,  I  think  there  is  no  doubt  that  the  property 
in  the  present  case  is  rateable. 

I  certainly  thought,  and  I  believe  both  my  noble  and  learned  friends 
thou^t,  that  the  very  point  had  been  decided  last  session  in  Adanuon't 
Case ';  but  from  the  argument  of  the  Lord  Advocate,  I  was  induced  to  look 
at  the  Journals  to  see  what  was  the  actual  interlocutor  which  came  by  appeal 
before  your  Lordships ;  and  it  certainly  does  appear  that  some  matters  which 
were  held  in  the  Mersey  Docks  Case  to  be  chargeable,  did  not  form  the 
subject  of  that  interlocutor;  and,  therefore,  there  has  not  been  any  strict 
adjudication  with  respect  to  all  that  which  is  now  sought  to  be  held  rateable 
in  the  present  case.  As  it  was  not  all  included  in  Adamson's  Case,  it  ha» 
not  been  finally  adjudicated  upon.  But  that  which  was  deficient  in  point 
of  adjudication  in  Adamson's  Case,  will  now  be  made  good  by  your  Lordtdiips* 
decision  in  this  case.  And  it  must  be  now  held  in  Scotland,  as  in  England, 
that  the  commissioners  or  trustees  of  docks,  harbours,  whuvee,  and  every- 
thing of  the  sort,  are  liable  to  be  rated  in  respect  of  their  receipts,  whatever 
be  the  purposes  (ot^er  than  Crown  purposes)  to  which  those  receipts  are  to 
be  applied. 

(S)  Clydt  NBngaUm  TrasUss  v.  Adanuon  (4  Haoq.  981). 
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Tnere  remains  tne  amgie  pome  oi  res  juaicata,  wnicn,  i  iinmK,  wm  appunr 
to  your  Lordships  to  be  more  plausible  than  substantial.  Some  ten  or  eleven 
years  ago  the  question  was  raised  as  to  the  liability  of  the  commissioners  of 
tiiis  very  harbour  to  contribute  to  the  rate  for  the  year  from  Whit-Sunday, 
1846,  to  Whit-Sunday,  1847.  They  denied  liability;  and  pleaded,  amongst 
other  things,  that  "  The  subjects  were  held  by  them  solely  and  exclusively 
for  the  benefit  of  the  public ;  and  further,  that  the  rates  and  revenues  leviable 
being  by  law  limited  and  appropriated  to  the  maintenance  and  repair  of  the 
harbour,  and  the  liquidation  of  the  debt  incurred  in  the  construction  of  the 
works,  they  were  not  liable  for  the  assesffluent." 

That  case,  however,  turned,  as  appears  by  Mr.  Maogueen's  report  of 
it,  on  a  total^  different  point.*  And  the  afiGrmance  of  a  part  of  the  decision 
below,  so  far  as  it  was  afGrmed,  had  reference  not  to  the  general  question 
of  rateability,  but  solely  to  the  payment  to  be  made  for  a  particular  year. 
Care,  however,  was  taken  by  the  House  to  guard  itself  from  expressing  any 
opinion  as  to  the  general  question  of  the  rateability  of  harbours  and  docks. 
The  plea  of  rea  judicata  is  just  as  invalid  as  t^e  other  objections ;  and  I  shall, 
therefore,  move  your  L<Hdships  to  affirm  the  decision  appealed  from. 

Lord  Chelmsfobd. — My  Lords,  I  will  not  enter  into  the  consideration 
of  the  former  judgment  in  favoiu*  of  the  appellants  (2  Macq.  28),  and  the 
effect  of  the  declaration  which  accompanied  it  in  this  House,  f\u*ther  than 
to  say  that  whether  the  declaration  is  to  be  regarded  as  a  reservation  of  the 
question  of  the  liability  of  the  commissioners  to  be  assessed  for  the  sum  of 
7,680L  in  some  other  manner  than  form, — or  a  reservation  of  the  question 
of  their  general  liability  for  poor-rates, — it  would  equally  leave  the  point  open 
fear  future  consideration,  whether  they  were  liable  to  any  assessment  for  the 
relief  of  the  poor  in  respect  of  the  harbours,  docks,  and  subjects  vested  in 
tiiem  as  owners,  tenants,  or  occupiers. 

It  appears  to  me  that  the  argument  for  the  appellants  has  not  sufficiently 
attended  to  the  nature  of  a  plea  of  res  judicata.  The  maxim  of  the  civil  law, 
"  T68  judicata  pro  veritate  accipitur,"  applied  only  when  the  identical  question, 
which  had  been  once  judicially  decided,  was  again  raised  between  the  same 
parties — the  rule  laid  down  in  the  Digest,  lib.  xliv.  t.  2,  s.  8,  being  "  excep- 
tionem  rai  judicatee  obetare,  guotiea  eadem  questio  inter  eaadem  penonaa 

(4)  The  Court  of  Session  on  the  19th  erf  Deoember,  1653,  decided  that  the  snm  of  7,6801., 
appointed  to  be  paid  annuaUy  ont  of  the  reveniies  of  the  harbour  and  docks  of  Leith,  was  liable 
to  be  assessed  for  the  poor,  under  the  8  &  9  Vict.  o.  88,  for  the  year  from  Whit-Snnday,  1646,  to 
Whit-Snnday,  1847.  The  assessment  amounted  to  S18I.  &s.,  for  which  they  decreed  against  the 
commiBsiooers  of  North  Leith,  and  declared  that  they  and  their  snocessora  in  office  were  liable 
to  pay  poor-rates  on  the  said  sum  of  7,6801.  from  Whit-Bunday,  1B47,  and  in  all  time  thereafter ; 
but  reserving  to  the  said  commissioners  their  relief  against  ^le  inspector  of  the  poor  of  South 
Leith,  to  the  extent  of  sncfa  portion  of  the  said  snm  (if  any)  as  mi^ht  be  foond  to  be  assessable 
to  the  parish  of  South  Leith.  Upon  the  aj^ieal  all  that  was  said  by  the  law  peers  was  as 
follows  : — The  Lokd  Chancbllob  Cranwobth. — There  ts  no  anthority  whatsoever  in  the  Poor 
Law  Act  to  rate  a  snm  of  money.  In  order  to  have  made  this  interlocutor  sustainable  in  point 
of  form,  it  should  have  imposed  a  rate,  not  upon  the  fund,  but  upon  the  commiBsionerB,  as  being 
the  owners  and  occupiers  of  the  docks.  Anouier  objection,  which  ia  quite  unanswerable,  is  this, 
that  here  these  gentlemen  are  rated  in  the  parish  of  North  Leith  for  the  whole  of  these  docks, 
although  only  a  part  of  them  is  situated  in  that  parish,  and  they  are  told  you  may  recover  such 
proporncHi,  if  it  is  improperly  assessed,  from  the  parish  of  Sooth  Leith.  But  a  court  of  jnstice 
most  not  ibuB  deal  with  the  suitors  who  come  to  it  for  relief.  It  appears  to  me,  therefore,  that 
both  the  form  and  the  principle  of  this  decision  are  entirely  wrong,  and  therefore  the  course 
which  I  propose  to  take  is  simply  to  move  your  Lordships  that  this  interlocutor  be  reversed,  but 
that  the  judgment  of  the  House  shall  be  so  drawn  up  as  not  to  prejudice  the  parties  with  respect 
to  any  rate  that  may  be  imposed  hereafter. — Lord  BitooaaAu. — I  entirely  agree.  The  inter- 
locutor of  the  Court  of  Session  was  reversed  with  the  following  guarded  declaration  : — "  This 
judgment  of  reversal  is  not  to  ^jndice  or  affect  any  question  which  shall  hereafter  arise  as  to 
the  liability  of  the  said  commissioners  to  be  assessed  for  the  poor,  by  virtue  of  the  Act  8  &  9  Yict. 
c.  83,  for  the  harbour,  docks,  and  subjects  vested  in  them  as  owners,  tenants,  or  occupiers,  as  in 
the  pleadings  is  mentioned.  And  it  is  further  ordered  that,  with  this  declaration,  the  cause  be 
remitted  back  to  the  Court  of  Session  in  Scotland,  to  do  therein  as  shall  be  just  and  orauistent 
with  this  declaratitai  and  judgment."  The  Judgment  of  the  House  was  pronounced  on  the 
6th  of  Febroary,  1866  (3  Macq.  38). 
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revocatur."  This  plea,  therefore,  is  exactly  analogous  to  a  plea  in  the 
English  Courts  oi  "  judgment  recovered;  " '  in  which  it  is  necessary,  in  order 
to  make  the  judgment  operate  as  an  estoppel,  that  it  should  be  between  the 
same  parties  and  upon  the  same  subject  matter  coming  directly  in  question, 
either  in  the  same  Court,  or  in  another  Court  of  co-ordinate  jurisdiction. 

Without  considering  whether  the  pursuers  are  different  or  substantially 
the  same  in  the  present  and  in  the  former  action,  or  whether  the  circumstances 
under  which  the  question  is  now  raised  have  been  changed  from  what  they 
were  before  by  the  Act  of  the  23  &  24  Vict.  c.  48,  it  is  suflBcient  to  say  that 
the  proceeding  in  the  present  case  being  for  a  different  rate  from  that  upon 
which  the  former  judgment  proceeded,  the  cause  of  action  is  different,  and 
the  plea  of  res  judicata  is  consequently  inapplicable. 

In  a  case  to  which  the  plea  of  res  judicata  properly  applies,  and  an 
appeal  is  made  to  the  House,  its  jurisdiction  is  not  taken  away  by  effect 
being  given  to  that  plea.  On  the  contrary,  it  is  then  deciding  upon  the  whole 
subject  of  the  appeal.  The  only  question  in  such  a  case  would  be  whether 
there  was  a  previous  judgment  between  the  same  parties  on  the  same  subject 
matter;  and  that  once  established,  there  would  be  no  possibihty  of  going 
behind  the  judgment  and  examining  the  grounds  on  which  it  proceeded;  for, 
as  long  as  it  remained  in  force  and  unreversed,  it  would  be  conclusive 
between  the  parties. 

But  I  think  the  plea  of  res  judicata  cannot  in  this  case  be  maintained. 

Lord  Kixgsdown. — My  Lords,  I  quite  agree  with  my  two  noble  and 
learned  friends. 

InteTlocutoTB  affirmed,  and  appeal  dismissed  with  costs. 


IS  THE  HOUSE  OP  LORDS. 

July  12,  13,  1866. 

JAMES  WHITE  AND  OTHERS,  appeUants,  THE  DUKE  OF 
BUCCLEUCH  AND  OTHEBS,  respondents. 

L.  B.  1  H.L.  (Sc.)  70. 

See,  Pisani  v.  Att.-Gen.  for  Gibraltar,  1874,  L.  B.  5  P.C.  616;  80  L.  T.  729; 
22  W.  R.  900  (P.C). 

Practice — Jurisdiction — Issues — Uncertainty — Right  of  way — Res  judicata 
— Costs. 

Arbitration,  Reference  and  Award.- — 1.  Where  proceedings  are  taken  out 
of  the  ordinary  cursus  curies  with  the  assent  of  the  parties,  all  subsequent  inter- 
locutors in  the  course  adopted,  though  pronounced  adversely,  are  in  the  nature 
of  awards,  and  not  subject  to  appeal. 

2.  Where,  in  an  action  of  declarator  of  right  of  way,  the  defender  had 
consented  to  judgment  against  him  upon  issues  describing  the  footpath  claimed 
as  leading  "  by  or  near  "  a  red  line  on  a  plan  in  process,  the  Court  has  subse- 
quently directed  an  engineer  to  lay  off  the  footpath  so  consented  to  "  tn  such 
manner  and  such  a  line  as  to  make  the  footpath  least  burdeftaome  to  the 
defender": — Held,  1,  That  the  Court,  by  so  doing,  had  departed  from  the 
cursus  curi(B.  And,  2,  That  all  the  interlocutors  following  on  that  departure 
were  extra-judicial  and  not  appealable.  3.  That  the  judgment  was  vague  and 
uncertain  in  consequence  of  the  alternative  form  of  the  issue  "  by  or  near." 
And  4.  Affirming  the  judgment  of  the  Court  below,  that  a  minute  abandoning 
three  out  of  five  footpaths  claimed  in  the  summons,  and  lodged  before  closing 

(5)  As  to  the  plea  of  "  Judgment  recovered,"  see  Saunders  on  Pleading  and  Evideiioe, 
Lash's  2nd  ed.  vol.  i.  pp.  357,  266,  264;  vol.  ii.  pp.  267. 1388. 
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ike  record,  was  inegular  as  a  mtnuie  under  ike  Judicature  Ad ;  and  ihat  it  was 
too  late  to  receive  another  minute  in  the  same  terms  after  closing  the  record, 
and  after  judgment' upon  the  issues  as  to  the  other  two  footpaths  had  been 
given,  although  some  conclusions  of  the  summons  were  still  undisposed  of. 
5.  Semble,  judgment  of  absolvitor,  quoad  the  three  roads,  the  right  to  which 
was  never  put  in  issue,  would  not  be  res  judicata  in  another  action  to  establish 
such  right.  6.  An  appeal  against  interlocutore  made  after  a  departure  from  the 
ordinary  course  of  the  Court,  dismissed  without  costs,  the  House  being  of 
opinion  that  the  parties  had  been  led  astray  by  the  Court  below. 

In  1846,  the  appellants  raised  an  action  before  the  Court  of  Seesion  against 
the  late  Earl  of  Morton,  concluding  inter  alia,  that  it  should  be  declared  that  the 
five  roads  or  footpaths  described  in  the  aummone,  and  lying  between  Aberdour 
and  Burntisland,  in  Fifeshire,  were  public  rights  of  way,  and  that  the  defender 
should  be  ordained  to  remove  obstructions,  and  interdicted  from  interfering 
with  the  free  use  by  the  public  of  the  right  of  way.  The  Earl  of  Morton,  by 
his  defence,  maintained  that  these  footpaths  were  his  private  property,  and  not 
burdened  with  any  public  right  of  way.  On  the  7th  of  March,  1851,  before 
the  record  was  closed,  the  appellants  lodged  a  minute,  by  which  they  abandoned 
the  cause,  in  so  far  as  related 'to  three  of  the  footpathB,  reserving  their  right 
to  bring  a  new  action  as  to  these,  in  terms  of  the  Judicature  Act  (6  Geo.  4. 
c.  1*20),  and  the  relative  Act  of  Sederunt.  Upon  this  minute  being  lodged,  the 
Lord  Ordinary  (Robertson)  appointed  the  defender  to  give  in  an  account  of  his 
expenses  relative  to  the  part  of  the  cause  abandoned,  and  remitted  the  same 
to  the  auditor  to  tax  and  report.  On  the  31st  of  May,  1851,  the  record  was 
closed.  Thereafter,  the  Court  remitted  to  Mr.  Wylie,  a  civil  engineer,  to  make 
a  plan  of  the  ground,  shewing  the  line  of  footpath  claimed,  and  the  places 
where  the  two  branches  thereof  entered  and  left  the  defender's  ground. 
Mr.  Wylie  prepared  a  plan,  on  which  the  footpath  claimed  was  delineated  by  a 
red  line. 

By  interlocutor  of  the  18th  of  July,  1854,  the  Court  approved  of  two 
issues,  and  appointed  them  to  be  the  issues  for  trying  the  cause.  The  issue 
as  to  one  of  the  roads  claimed  was  as  follows: — 

1.  Whether,  for  the  said  period  of  forty  years,  or  for  time  immemorial; 
there  existed  a  public  right  of  way  or  branch  foot-road  for  foot-passengers, 
leading  by  or  near  the  broad  red  line,  as  shewn  on  the  plan  No.  424,  of  process, 
from  the  Kirk  Wynd  of  the  old  or  easter  village  of  Aberdour,  in  a  southerly 
direction  along  the  eastern  side  of  what  is  known  as  the  Mill  Meadow,  to  or  near 
the  Teinds'  Bams,  and  thence  in  an  easterly  direction  through  or  betwixt  a 
row  or  double  row  of  old  trees  till  it  joins  the  pathway  first  above  described  at 
or  near  the  Heughs,  at  or  near  the  aforesaid  northern  extremity  of  the 
Whitesands  Bay,  and  thence  by  that  pathway  to  Starleybum,  and  thence 
through  the  remaining  portion  of  the  defender's  lands  to  the  kirkton  of 
Burntisland,  or  to  the  harbour  and  royal  hvigh  thereof. 

The  issue  as  to  the  other  road  daimed  was  in  the  same  terms,  mutatis 
mutandis. 

Shortly  before  the  day  fixed  for  trial  the  defender  lodged  a  minute,  by 
which  he  consented  to  a  judgment  against  him  in  the  same  way  as  if  a  verdict 
had  been  found  for  the  appellants  on  the  issues  in  the  cause.  Lord  Morton 
thereafter  presented  a  note  craving,  that,  since  the  right  of  path  had  been 
conceded,  it  was  necessary,  for  the  protection  of  his  property,  that  the  footpaths 
should  be  judicially  defined  and  laid  ofE.  The  Court,  thereupon,  by  interlocutor 
of  the  23rd  of  December,  1854,  remitted  the  process,  with  the  issues  and  the 
minute  consenting  to  judgment,  to  Mr.  Wylie,  with  directions  to  him  "  to  lay 
off  and  mark  on  the  ground,  and  also  on  the  plan  prepared  by  him,  the  footpath 
so  consented  to,  with  the  entrances  to  the  same,  in  such  manner  and  in  such 
line  as  to  make  the  footpath  least  burdensome  to  the  defender,  and  so  as  to 
interfere  as  little  as  might  be  with  the  use  and  occupation  of  the  ground  by 
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the  defender,  and,  at  tiie  same  time,  ao  as  fully  to  answer  the  right  of  footpath 
between  the  places  mentioned  in  the  issues,  and  without  interference  with  that 
line  of  way."  Mr.  Wylie  made  an  interim  report  deeiring  instructions  with 
reference  to  a  proposed  diversion  of  the  footpath  between  the  Kirk  Wynd  and 
the  Teinds'  Bams,  mentioned  in  the  issue,  from  the  broad  red  line,  as  delineated 
on  the  plan  therein  referred  to,  on  to  a  private  cart-road  belonging  to  the 
defender,  which  ran  parallel  to  the  red  line  between  a  row  of  trees  and  a  stone 
wall.  The  appellants  objected  to  this  diversion,  but  the  Court,  by  interlocutor 
of  date  the  10th  of  March,  1855,  found  that  the  appellants  were  not  entitled  to 
a  footpath  separate  &om  that  cart-road.  On  the  29th  of  November,  1856,  their 
Lord^ips  approved  of  the  final  report  and  relative  plan  prepared  by  Mr.  WyUe, 
on  which  plan  the  footpath  between  the  Kirk  Wynd  and  the  Teinds'  Bams 
was  marked  upon  the  cart-road ;  and  found  the  appellants  entitled  to  the  foot- 
paths so  marked  on  the  plan. 

The  appellants  subsequently  moved  the  Court  to  ordain  the  respondents, 
against  whom  the  action  had  been  transferred  on  the  death  of  Lord  Morton, 
to  remove  certain  obstructions  from  the  footpath ;  but  the  Court,  by  interiocuior 
of  the  6th  of  December,  1861,  refused  the  motion.^ 

In  January,  1862,  the  appellants  moved  the  Court  to  dispose  of  the  remain- 
ing conclusions  of  the  summons,  and  to  find  them  entitled  to  expenses.  The 
Court,  instead  of  deaUng  with  this  motion,  ordered  the  parties  to  be  heard  on 
the  competency  of  the  appellants'  minute  of  abandonment,  dated  7th  of  March, 
1851 ;  and  their  Lordships  by  interlocutor,  dated  the  21st  of  May,  1662,  foimd 
that  this  minute  was  incompetent,  and  appointed  it  to  be  withdrawn,  on  the 
ground  that  it  was  lodged  before  the  record  had  been  closed,  whereas  to  make  it 
competent  under  the  Judicature  Act  it  should  not  have  been  lodged  till  after  that 
step  had  been  taken.'  To  meet  this  view  the  appellants  lodged  a  new  minute  in 
precisely  the  same  terms  as  the  former.  The  Court,  however,  by  interlocutor 
of  the  6th  of  June,  1862,  held  that  the  appellants  were  not  entitled  in  the  then 
state  of  the  process  to  abandon  in  terms  of  their  second  minute ;  and  found  and 
declared,  in  terms  of  the  declaratory  and  prohibitory  conclusions  of  the  summons, 
as  regarded  the  footpaths  laid  down  on  Mr.  Wylie 's  plan,  and  settled  by  the 
interlocutor  of  the  22nd  of  November,  1856,  to  be  the  footpaths  to  which  the 
pubUc  were  entitled :  quoad  ultra  their  Lordships  aasoilaied  the  respondent,  but 
foimd  the  appellants  entitled  to  certain  expenses,  which  were  modified  to  7501. 
by  interlocutor  of  the  Slst  of  March,  1863.* 

The  present  appeal  was  taken  against  the  interlocutors  of  the  10th  of  March, 
1855,  the  29th  of  November,  1856,  the  6th  of  December,  1861,  the  21st  of  May, 
1862,  the  6th  of  June,  1862,  and  the  Srd  of  March,  1868. 

Mr.  Anderson,  Q.C>,  and  Mr.  C.  Grey  Woiherspoon,  for  the  appellants, 
argued  that  all  the  interlocutors  appealed  against  were  erroneous.  The  right  of 
the  appellants  to  the  footpath  in  the  red  line  marked  on  the  plan  was  judicially 
estabUshed  by  the  defender's  minute  of  consent  to  a  judgment,  as  if  a  jury  bad 
returned  a  verdict;  and  the  Court,  therefore,  had  no  right  or  power  afterwards 
to  deprive  them,  or  the  public,  of  any  portion  of  the  footpath  as  they  had  done, 
by  diverting  that  portion  of  the  red  Une  between  the  Kirk  Wynd  and  the  Teinds' 
Bams  on  to  the  cart-road.  The  cart-road  was  never  claimed,  and  never  con- 
ceded. The  appellants  would  not  have  accepted  it  in  lieu  of  a  corresponding 
portion  of  their  red  hne ;  for,  among  other  reasons,  the  cart-road  was  not  in  aU 
circumstances  a  safe  route,  while  the  road  by  the  red  line  was.  The  road  so 
diverted  was  described  in  the  issue  by  reference  to  the  plan  in  process ;  that  line, 
and  that  alone,  should  have  been  given  to  the  appellants. 

Lord  Westbdby. — I  observe  that  the  second  issue  describes  Uie  footpath 
at  situated  "  by  or  near  "  the  red  hne.    This  is  an  issue  which  contains  a  vitious 

(1)  See  Hay,  dc.  v.  Earl  of  Morton  (24  Court  of  Beesion  CaseB  (Sod  Series)  116). 

(2)  See  Hay,  ie.  v.  Bail  of  Morton  &^  Court  of  Sesaion  Oues  (Sod  Series}  lOM). 
(8)  Sae  Hay,  do,  t.  Btal  of  Morton  &i  Oonrt  of  Seinaa  Cmm  HbtA  Bmm)  1068). 
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amount  of  uncertainty,  and  upon  which  no  satiBfactory  judgment  could  have 
been  pronounced  by  any  Court.] 

The  alternative  "  by  or  near  "  was  no  doubt  Banctioned  by  the  Court,  but 
this  was  to  meet  the  case  of  any  variation  in  the  proof.  By  the  defender's  con- 
oession,  however,  no  proof  was  required ;  and  the  proper  course,  in  those 
oircumstances,  was  to  have  given  the  route  as  laid  down  by  the  red  line.  At  all 
events,  the  footpath  should  not  have  been  placed  upon  a  dangerous,  private, 
ill-kept,  cart-road.  In  this  matter  it  was  submitted  the  Court  had  clearly  acted 
ultra  vires. 

[The  Lord  Cuaxcelloe. — Both  ultra  vires  and  ex  via.] 

Quite  so ;  that  was  the  way  the  appellants  desired  to  put  it  before  their 
Lordships.  The  interlocutor  of  the  6th  of  March,  1865,  pronounced  upon 
Mr.  Wy lie's  interim  report,  and  which  directed  this  diversion  of  the  footpath, 
should,  therefore,  be  reversed. 

[Lord  Westbury  directed  attention  to  the  fact  that  the  interlocutor  of  the 
6th  of  March,  1855,  followed  upon  that  of  the  22nd  of  December,  1854,  by  which 
Mr.  Wylie  was  directed  to  lay  off  and  mark  on  the  ground,  and  also  on  the  plan, 
the  footpath  in  such  a  line  as  to  make  the  footpath  least  burdensome  to  the 
defender,  and  inquired  whether  that  interlocutor  of  1854  was  not  the  basis  of 
those  which  followed,  as  to  the  diversion  of  the  footpath,  and  must  not  be  taken 
to  involve  a  consent  by  the  parties  to  the  departure  from  the  strictly  judicial 
duty  or  functions  of  the  Court ;  and  that,  if  that  were  so,  whether  there  had  not 
been  a  departure  from  the  cursus  curia  by  the  parties,  which  rendered  any  appeal 
against  the  subsequent  relative  interlocutors  incompetent.] 

Their  Lordships  would  observe  that  the  interlocutor  of  1854,  in  addition, 
stated  that  the  line  to  be  laid  down  was  "  the  footpath  so  consented  to,"  which 
surely  meant  the  red  line.  The  appellants  most  certainly  never  intended  to 
consent  to  anything  that  might  deprive  them  of  a  footpath  by  the  red  line.  They 
ui^ently  protested  at  the  time  against  any  generosity  being  shewn  to  the  noble 
defender  by  laying  down  any  other  footpath  than  the  one  they  had  gained.  But, 
again,  the  interlocutor  of  1854  merely  contained  directions  to  Mr.  Wylie.  It 
could  not  injure  the  appellants  till  acted  upon;  and  the  appellants  had  appealed 
to  the  interlocutor,  which  judicially  declared  the  alteration  of  the  footpath. 
That  was  the  interlocutor  by  which  the  appellants  were  aggrieved.  It  was  a 
judicial  act,  and  was  competently  brought  up  by  the  appeal.  It  might  have 
been  that  the  red  line  would  have  been  considered  by  Mr.  Wylie  to  be  the  least 
burdensome  to  the  defender;  in  which  case  the  appellants  would  have  had  no 
reason  to  complain  of  the  interlocutor  of  1854.  It  was  clear  neither  party,  for 
a  moment,  thought  that  the  appellants  had  consented  to  take  anything  but 
the  red  line,  or  that  there  should  be  a  departure  from  the  curaus  curia  in  the 
mode  of  disposing  of  the  case.  There  was  not  the  slightest  indication  of  such  a 
view  in  the  respondent's  printed  case  presented  to  their  lordships.  The  Court 
had  also  erred  in  refusing  to  order  the  removal  of  obstructions. 

Then  as  to  the  abandonment  of  the  three  roads.  The  minute  of  4th  ol 
March,  1851,  was,  no  doubt,  lodged  three  months  before  the  closing  of  the 
record;  but,  if  bad  on  that  account,  as  a  minute  under  the  Judicature  Act,  it 
was,  at  all  events,  good  as  an  abandonment  at  common  law;  Caledonian  Iron 
Foundry  Company  v.  Clyne  (10  S.  &  D.  133);  Shands*  Practice  (Vol.  i.  p.  494). 
The  Lord  Ordinary  had  not,  it  was  true,  pronounced  in  terms  the  usual  inter- 
locutor receiving  the  minute  of  abandonment ;  but,  in  effect,  he  did  the  same 
thing  by  appointing  the  defender  to  lodge  his  account  of  expenses  "  relative  to 
the  part  of  the  cause  so  abandoned."  The  defender  had  acquiesced  for  eleven 
years  in  that  abandonment;  the  Court  itself  had  impliedly  confirmed  it  by 
approving  the  issues,  which  related  solely  to  the  remaining  two  roads,  "  as  the 
issues  for  trying  the  cause;"  although,  at  the  last  moment,  their  Lordships 
started  and  sustained  the  objection  to  the  minute  of  1851.  The  defender  could 
not  take  advantage  of  this  objection  after  such  a  long  acquiescence:  ElUoti  v. 
Bit  J,  L.  Johnston's  Trustees  (1  S.  &  D.  51,  affirmed,  2  Shaw's  Appeal  Cases, 


461).  But,  even  if  the  minute  of  1861  was  bad,  the  minute  of  1862,  lodged  long 
after  the  record  was  closed,  and  before  the  cause  was  disposed  of,  was  good. 

At  the  conclusion  of  the  argument  for  the  appellants,  their  Lordehips,  after 
oonsultation.  desired  the  counsel  for  the  respondents  to  confine  their  «i^uiiient 
to  the  question  of  abandonment. 

Mr.  Bolt,  Q.C.,  and  Mr.  Hall  (of  the  Scotch  Bar),  for  the  respondents, 
argued  that  both  the  minutes  of  abandonment  were  properly  disregarded  by  the 
Court  below.  The  minute  of  1851  was  bad  under  the  Judicature  Act,  because 
it  was  lodged  before  the  record  was  closed.  It  was  also  bad  at  common  law, 
because  it  had  not  been  followed  by  the  usual  interlocutor,  declaring  it  to  have 
been  received.  The  minute  of  1862  was  made  too  late.  The  record  contained 
all  the  conclusions  and  allegations  applicable  to  the  five  roads;  so  when  the 
Court  came  finally  to  dispose  of  the  case,  there  was  no  other  course  open  to 
them  than  to  give  a  declaration  as  to  the  two  footpaths  conceded  by  the 
respondents,  and  to  assoilzie  as  to  other  roads  claimed.  This  branch  of  the  case 
was  purely  one  of  practice,  and  their  Lordships  would  be  slow  in  such  a  matter 
to  interfere  with  the  ruling  below. 

Mr.  Anderson,  Q.C.,  replied. 

The  Lord  Chancellor  (Lord  Chelmsford). — My  Lords,  this  is  an  appeal 
against  six  interlocutors  of  the  Second  Division  of  the  Court  of  Session,  and,  in 
the  course  of  the  argument,  your  Lordships  indiciated  a  very  strong  opinion  that, 
as  to  four  of  them,  the  appeal  was  incompetent. 

The  Court  below  had  no  power  whatever  to  direct  a  road  to  be  laid  out 
equally  convenient  with  that  to  which  the  public  were  clearly  entitled.  They 
have  not  given  the  public  any  way  which  they  have  been  accustomed  to  use; 
but  they  have  consulted  the  convenience  of  the  defender,  and  they  have  directed 
Mr.  Wylie  to  ascertain  a  road  which  will  be  equally  convenient  to  the  public 
with  that  to  which  they  were  entitled,  and  not  inconvenient  to  the  defender. 

There  is  no  doubt  whatever,  therefore,  that  in  this  interlocutor,  the  Court 
having  proceeded  ultra  vires,  all  the  subsequent  interlocutors  which  were  foimded 
on  this,  as  their  basis,  were  taken  out  of  the  judicial  comrse,  and,  consequently, 
were  not  a  subject  of  appeal. 

The  only  remaining  question,  therefore,  relates  to  the  question  as  to  the 
minute  of  abandonment,  upon  which,  undoubtedly,  there  appeared  to  be  some 
difficulty  during  the  course  of  the  argument,  but  it  is  one  which,  on  con- 
sideration, it  seems  to  me  may  be  very  easily  determined.  The  minute  that 
was  originally  given  in  on  the  4th  of  March,  1851,  was  in  these  terms :  "  Dris, 
for  the  pursuers,  stated  that  he  abandoned  the  cause  in  so  far  as  it  related 
to  the  rights  of  way  or  footpaths  described  in  Articles  2nd,  3rd  and  5th  of  the 
revised  condescendence,  reserving  the  pursuer's  right  to  bring  a  new  action 
relative  to  the  roads  and  portions  of  the  cause  thus  abandoned,  in  terms  of  the 
statute  6  Geo.  4,  c.  120,  and  relative  Act  of  Sederunt,  without  prejudice  to 
the  pursuer's  right  to  proceed  with  the  said  cause  as  regarded  the  whcde  other 
matters  and  roads  involved  therein  as  accords."  Upon  that  there  was  an 
interlocutor  by  the  Lord  Ordinary  of  the  7th  March.  1861,  in  these  terms: 
"  The  Lord  Ordinary,  having  considered  the  fninute  by  which  the  pursuers 
abandon  this  cause  in  part,  appoint  the  defender  to  give  an  account  of 
expenses  relative  to  the  part  of  the  cause  now  abandoned,  and  remits  the 
account  thereof,  when  lodged,  to  the  auditor  to  tax  the  same  and  to  report,  and 
quoad  ultra  continues  the  cause  till  to-morrow. ' ' 

Now,  it  must  be  observed,  in  passing,  that  that  minute  of  abandonment 
was  never  perfected,  because,  according  to  the  practice  which  is  laid  down  in 
Mr.  Shand's  book^  (a  book  of  authority),  there  fdiould  have  been  a  payment  oi 
the  expenses  which  the  liord  Ordinary  directs  to  be  ascertained.  And  the 
next  step  to  be  taken  by  the  pursuer  should  have  been  to  obtain  an  inter- 
locutor of  the  Lord  Ordinary,  that  "  in  respect  the  expenses  due  to  ttie 

(4)  Practice  of  the  Coort  of  Session,  p.  S43. 
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defender  had  been  paid,  allows  the  pursuer  to  abandon  this  cause,  dismisses 
the  action,  and  decerns,  with  the  expense  of  extract."  Nothing  of  that  kind 
was  done,  and,  therefore,  at  the  time  of  the  closing  of  the  record,  which  was 
on  the  Slst  of  May,  1851,  there  was  no  complete  abandonment  of  these 
causes  of  action. 

A  new  minute  was  given  in,  the  date  of  which  is  the  26th  of  May,  1662, 
exactly  in  the  terms  of  the  fokmer  minute  of  1851.  Now  it  may  be  observed, 
with  regard  to  the  new  minute,  that  it  was  only  under  this  statute  of  the  6 
Geo.  4,  that  such  a  minute  could  have  been  given  in  at  that  time,  when  the 
record  was  cl<»ed,  and  the  statute  of  the  6  Geo.  4  only  gives  power  to  pursuer 
to  abandon  the  whole  cause  of  action.  But  this  was  an  abandonment  only  of 
a  part  of  the  cause  of  action,  and,  therefore,  on  that  ground,  as  it  appears  to 
me,  it  was  incompetent. 

But  the  Court  deals  with  both  these  minutes  of  abandonment.  First  of 
all,  in  a  judgment  of  the  21st  of  May,  1862,  with  regard  to  the  first,  the 
minute  of  1851,  the  Lord  Justice  Clerk  says  it  "  ocmtains  an  incompetent 
proposal,"  which  I  understand  to  mean  that  it  was  incomplete — that  it  was  a 
mere  proposal — that  it  was  never  carried  into  effect  by  a  proper  allowance  of 
the  abandonment  after  the  payment  of  the  expenses.  And  the  rest  of  the 
Judges  are  of  opinion  that  an  abandonment  of  an  action  under  the  statute  (and 
this  professes  undoubtedly  to  be  an  abandonment  of  the  action  under  the 
statute)  is  only  competent  after  the  record  is  closed. 

Now,  my  Lords,  without  entering  into  a  consideration  of  whether  there 
can  be  a  part  abandonment  of  a  cause,  or  whether  there  can  be  an  abandon- 
ment of  a  cause  before  the  record  is  closed,  I  think  your  Lordships  may  decide 
in  favour  of  these  interlocutors  upon  a  distinct  and  specific  ground  which  is 
applicable  to  this  particular  case.  The  minute  of  abandonment  of  March, 
1851,  was  incomplete,  as  I  have  shewn,  at  the  time  when  the  record  was 
closed;  but  the  record  was  closed  in  these  terms  on  the  Slst  of  May,  1851: 
The  interlocutor  is,  "  Declares  the  record  to  be  closed  on  the  adjusted  revised 
condescendence  for  the  pursuer,  No.  9,  and  the  adjusted  revised  answers. 
No.  50,  of  process."  Now,  my  Lords,  there  can  be  no  doubt  at  all  that  the 
record  was  closed  with  respect  to  the  five  roads  stated  in  the  revised  con- 
descendence, and  forming,  therefore,  part  of  the  record;  and  that  it  was 
absolutely  necessary  for  the  Court  to  dispose  of  those  claims  upon  the  record 
which  were  made  by  the  Pursuer,  because  they  were  not  withdrawn  from  the 
record.  Although,  practically,  the  case  was  confined  to  the  trial  of  the  issues 
with  regard  to  two  of  the  roads,  still  those  claims  remained  on  the  record, 
and  it  was  absolutely  necessary  for  the  Court  to  dispose  of  them.  Now,  in 
order  to  dispose  of  them,  the  Court  considered  it  necessary,  first  of  all,  to 
direct  the  minute  of  March,  1851,  to  be  withdrawn,  and  afterwards,  in  their 
interlocutor  of  the  6th  of  June,  1862,  to  find  that  the  pursuers  were  "  not 
entitled  to  abandon  in  terms  of  the  said  minute."  These  minutes  being  out 
of  the  question,  the  claims  as  to  those  three  roads  had  to  be  disposed  of;  and 
the  only  mode  in  which  they  could  possibly  be  disposed  of,  as  there  was  no 
evidence  in  support  of  them,  and  as  they  were  not  withdrawn,  was  to  enter 
an  absolvitor  for  the  defender,  and  therefore  the  Court  directed  that  absolvitor 
to  be  entered. 

I  was  a  good  deal  struck  by  the  observations  which  were  made  by  my 
noble  and  learned  friend  (Lord  Westbury),  in  the  course  of  the  argument,  as 
to  the  danger  which  might  arise  to  the  public  supposing  this  interlocutor  were 
to  stand,  with  an  absolvitor  of  the  defenders,  because  it  might  then  be  said 
that  that  would  entirely  conclude  the  public  against  any  future  claim  with 
respect  to  these  rights  of  way.  I  have  very  great  doubts  whether  that  would 
be  the  effect  of  it.  Supposing  any  future  claim  to  be  made  in  respect  of 
these  roads,  I  doubt  very  much  whether  the  public  would  be  ccmcluded  by 
this  interlocutor.  I  think  it  would  be  quite  competent  to  the  party  prosecuting 
Buoh  a  daim  to  shew  the  circumstances  under  which  that  mterloeutor  was 
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pronounced;  and,  undoubtedly,  if  the  circumstances  could  be  shewn,  it  never 
could  be  said  that  it  was  binding  against  the  public. 

Under  these  circumstances,  I  submit  to  your  Lordships  that  this  inter- 
locutor is  perfectly  correct.  But  a  question  may  arise  as  to  what  ought  to 
be  done  with  the  costs  in  this  case.  It  appears  to  me  (I  say  it  with  very 
great  deference  to  the  learned  Judges)  that  they  have  led  the  parties 
completely  astray.  They  ought  not  to  have  gone  on  judicially  to  pronounce 
those  several  interlocutors  which  have  been  declared  to  be  incompetent. 
They  unnecessarily,  and,  as  I  venture  to  say,  improperly,  kept  the  parties 
before  them,  when  the  parties  themselves  had  proceeded  in  a  way  which  took 
the  case  out  of  the  jurisdiction  of  the  Court.  Under  these  circumstances,  I 
submit  to  your  Ltxdships  that,  in  dismissing  this  appeal,  we  ought  to  dismiss 
it  without  costs. 

Lord  Cranwosth. — My  Lords,  I  entirely  concur  with  my  noble  ai^ 
learned  friend  in  the  conclusion  at  which  he  has  arrived  in  this  case.  When 

the  jury  had  returned  a  verdict  ffor  we  must  consider  it  as  if  they  had  returned 
a  verdict)  that  there  was  a  right  of  way  "  by  or  near  the  red  line,"  it  was 
patent  that  the  Court  had  got  a  finding  that  per  «e  could  not  be  applied.  How 
were  the  Court  to  deal  with  this?  It  is  not  necessary  for  me  to  say :  indeed  I 
should  feel  myself  at  a  loss  to  say  exactly  what,  according  to  practice,  ought 
to  have  been  the  course  pursued.  It  is  plain  that  issues  have  been  directed 
which  did  not  exhaust  the  subject.    How  was  tiiat  to  be  supplied? 

The  best  way  to  put  it  for  the  appellants  is  this,  to  treat  it  as  &  finding,  as 
no  doubt  it  was  a  finding,  that  there  was  in  some  direction  or  other  a  public 
right  of  way  from  the  one  point  to  the  other.  That  was  found  by  the  jury. 
The  precise  line  was  not  found.  I  do  not  say  that  it  was  open  to  the  Court, 
but,  perhaps,  it  was  open  to  them,  to  have  them  put  in  some  course  bf  inquiry, 
eitfier  by  reference  to  Mr.  Wylie,  or  by  some  other  mode,  to  ascertain  what 
was  the  course  of  the  public  right  of  way,  whether  along  the  red  line,  or  if  not 
along  the  red  line,  how  far,  and  in  what  direction  diverging  from  it.  If  that 
had  been  done,  whether  it  was  the  proper  course  or  not,  it  might  have  led  at 
least  to  an  ultimate  finding  upon  that  which  was  the  point  really  to  be  decided 
— ^namely,  what  was  the  line  of  the  public  right  of  way;  if  that  had  been  done, 
I  think  if  an  interlocutor  had  been  made  upon  that  subject,  it  might  have  been 
right,  or  it  might  have  been  wrong,  but  it  would  have  been  upon  a  totally 
different  footing  for  us  to  consider  from  what  it  is  at  present.  But  what  the 
Court  did  was  to  direct  an  inquiry,  which  upon  no  possible  ground  could  they 
have  a  right  to  direct — namely,  an  inquiry,  or  rather  a  reference  to  Mr.  Wylie, 
telling  him,  not  to  ascertain  what  the  line  was,  but  to  make  out  a  new  and 
convenient  line,  as  little  as  possible  burdensome  to  the  defender.  That  might 
be,  by  way  of  arrangement,  an  extremely  convenient  course  to  pursue :  but  it 
immediately  took  the  whole-  proceeding  out  of  the  ordinary  curava  curia,  and 
therefore  it  was  incompetent  afterwards  for  the  parties  to  appeal  against  any- 
thing that  was  done  in  pursuance  of  that  reference.  That  is  the  ground  upon 
which  my  noble  and  learned  friend  has  rested  his  view  of  the  case  upon  the 
merits,  and  I  entirely  concur  with  him  in  the  conclusion  which  he  has  arrived 
at  on  this,  the  first  point  in  the  case. 

My  Lords,  with  regard  to  the  second  point,  it  has  always  been  the  rule 
of  your  Lordships'  House  to  be  as  slow  as  possible  to  interfere  with  anything 
that  is  mere  practice.  What  really  was  the  case  here  was  this: — The  parties 
)iaving  entered  this  minute  of  the  4th  of  March,  1851,  abandoning  the  cause 
quoad  the  three  roads,  the  record  is  afterwards  made  up  containing  the  whole 
of  the  condescendence  and  the  whole  of  the  answers,  embracing  all  the  five 
roads.  I  fully  enter  into  the  feeling  of  the  Court,  therefore,  that  when  the 
cause  came  finally  to  be  disposed  of,  and  they  were  bound  to  make  a 
deliverance  as  to  the  whole,  it  was  necessary  for  them  to  treat  the  record  as 
they  found  it ;  and  the  result  being  in  their  view  that  there  was  a  proper  finding, 
or  a  proper  disposal  of  the  case  as  to  the  two  roads,  but  no  proof  at  all  having 
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been  given  as  to  the  three  other  roads,  the  absolvitor  was  a  necessary 
oonsequence. 

I  confess,  I  do  not  feel  apprehensive  as  to  any  effect  which  this  decision 
will  have  upon  any  of  the  public  who  may  hereafter  assert  such  a  right ;  because 
I  consider  that  it  is  perfectly  clear  that,  even  if  such  a  decree  as  this  can  be 
given  in  evidence,  it  can  be  conclusive  only  if,  upon  the  face  of  it,  it  shews 
that  there  has  been  an  adjudication.  But  upon  the  face  of  this  decree  it 
would  appear  that  there  has  been  no  adjudication. 

I  also  think  that  the  proposal  which  my  noble  and  learned  friend  has 
made  to  your  Lordships,  with  regard  to  the  costs  of  this  appeal,  is  a  right  one, 
because,  after  all,  it  is  an  error  on  the  part  of  the  Court  which  has  led  the 
parties  into  taking  the  course  which  they  have  taken.  Therefore  I  concur  with 
my  noble  and  learned  friend  that  the  appeal  should  be  dismissed  without 
costs. 

Lord  Westbury. — My  Lords,  1  entirely  concur  in  the  conclusions  at  which 
my  noble  and  learned  friends  have  arrived.  From  the  moment  that  the 
consent  of  the  parties  to  a  verdict,  and  afterwards  to  a  judgment,  upon  the 
inartificially  framed  issue,  was  substituted  for  a  regular  proceeding,  this  cause 
was  taken  out  of  the  ordinary  and  regular  course  of  judicial  procedure.  No 
doubt,  the  original  issue  was  inartificially  framed;  but  it  contained  within  it 
materials  for  answering  by  the  jury  two  questions — one.  whether  there  was  a 
road  along  the  red  line ;  the  other,  if  not  along  the  red  line,  whether  there  was 
a  road  along  any  other  and  what  line. 

The  verdict  that  was  taken  by  consent,  or  rather  the  judgment,  was  a 
simple  affirmative  to  that  issue;  an  affirmative,  therefore,  which  could  not  be 
applied  to  either  one  of  the  questions.  In  reality,  the  issue  ought  to  have  been 
directed  to  be  tried,  and  the  insufficiency  of  the  consent  ought  to  have  been 
observed.  But,  instead  of  that,  the  Court  have  endeavoured  to  correct  the 
error,  and  to  supply  the  defect  by  taking  a  course  which  certainly  was  not 
within  their  judicial  authority;  but  which  not  having  been  complained  of  by 
either  party,  must  be  attributed  entirely  to  the  consent  of  the  parties.  What 
the  Court  did  was  embodied  in  the  interlocutor  of  the  22nd  of  December,  1854 : 
and  that  is  certainly  not  a  deliverance  in  pursuance  of  any  judicial  power;  it 
is  nothing  in  the  world  more  than  an  embodiment  of  certain  terms  which  may 
have  been  approved  of  by  the  Court,  and  which  appear  to  have  been  acquiesced 
in  by  the  parties. 

Now  that  was  the  basis  of  all  that  was  subsequently  done;  a  basis 
constituted  of  the  consensus  of  the  parties,  and  not  of  the  exercise  of  any 
judicial  authority.  It  is  impossible  to  interfere  with  that;  it  rests  upon 
matters  which  are  not  brought  before  us,  and  which  we  cannot  remove.  There- 
fore, that  standing,  all  that  subsequently  follows  is  an  emanation  of  the  original 
agreement  to  take  this  matter  out  of  the  ordinary  path  of  judicial  determination. 
On  that  ground  therefore,  my  Lords,  the  appeal  is  wholly  incompetent ;  or 
rather,  it  is  one  which  we  are  incapable  of  entertaining.  We  cannot  apply 
the  ordinary  rules  of  law  to  proceedings  based  on  an  order  which  is  utterly  at 
variance  with  the  ordinary  rules  of  law. 

Now,  with  regard  to  the  other  point,  undoubtedly  I  entirely  concur  in 
this,  that  full  credit  must  be  given  to  the  Judges  of  the  Court  below  with 
regard  to  a  mere  matter  of  practice,  unless  we  are  enabled  to  ascertain,  in  a 
manner  whi(^  admits  of  no  possible  doubt,  that  there  has  been  a  miscarriage 
in  the  applicaticm  of  their  rules  of  practice;  but  in  this  respect,  though 
originally  I  felt  some  anxiety  and  doubt  on  the  point,  I  am  now  satisfied  that 
there  has  been  no  miscarriage  in  point  either  of  substance  or  of  form.  It  was 
undoubtedly  competent,  I  apprehend,  by  the  law  and  practice  of  Scotland,  to 
the  pursuer,  anterior  to  the  closing  of  the,  record  by  minute,  and  also  by 
amendment,  to  have  restricted  the  conclusions  of  the  summons  in  his  action, 
provided  that  minute  was  so  dealt  with  by  the  pursuer  as  to  become  an 
irrevocable  thing,  and  to  accompany  the  summons  in  such  a  manner  as  that. 
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wheu  the  record  was  closed,  it  might  plainly  appear  to  be  closed  upon  that 
restricted  summons.  But,  without  entering  further  upon  that,  what  was  done 
by  the  appellant  was  different  from  that  course  of  procedure  altogether.  It  is 
true  he  delivered  in  a  minute  in  March,  1851,  to  which  I  abstain  from  giving 
any  kind  of  designation,  because  there  has  been  a  controversy  as  to  whether 
it  contains  the  necessary  elements  of  a  minute  of  restriction  or  not ;  but  even 
if  it  was  a  minute  of  restriction,  the  course  taken  by  the  appellant  afterwards 
was  one  which  certainly  justifies  the  form  of  the  interlocutw  which  was  finally 
pronounced,  because  it  is  plain  that  the  appellant  thought  proper  to  demand 
judgment  upon  the  summons,  which,  so  far  as  the  closed  record  is  oonceraed. 
appears  to  be  unrestricted  upon  the  whole  of  the  pleadings,  which  pleadings 
were  addressed  to  the  five  rights  of  road  that  were  the  subject  of  the  original 
cause  of  action.  The  result  was,  that,  as  the  record  so  made  up  and  closed, 
unquestionably  the  defender  was  entitled  to  an  absolvitor  from  that  which  was 
disproved,  and  from  that  also  which  has  been  abandoned. 

My  anxiety  at  first  was,  lest  the  form  of  absolvitor  should  involve  in  it  an 
apparent  conclusion  that  the  question  had  been  tried  and  determined  on  its 
merits ;  but  I  think  we  ought  not  to  permit  any  doubt  of  that  kind  to  interfere 
with  the  ordinary  form  of  judicial  expression  of  interlocutors  in  Seotli>nd, 
because  I  must  take  it  for  granted  that  these  interlocutors  are  so  worded  that 
the  real  truth  of  the  nature  of  the  absolvitor  might  easily  be  ascertained  upon 
an  examination  of  the  interlocutor,  or  of  the  matters  on  the  record,  in  a  process 
to  which  that  interlocutor  would  naturally  open  the  dow  for  investigation  or 
proof. 

On  these  grounds,  therefore,  my  Lords,  I  entirely  oonour  with  my  noble 
and  learned  friend,  that  there  is  no  reason  to  alter  the  f<»m  of  the  interlocutor 
in  that  respect;  and  that  this  appeal  must  fail.  But  inasmuch  as  it  fails  in 
consequence  of  there  having  been  a  common  understanding  to  pursue  a  path 
which  was  a  by-path,  and  not  the  ordinary  judicial  high-road,  I  think,  as  that 
has  been  the  result  of  agreement,  it  would  be  bard  to  dismiss  this  appeal  witb 
costs  by  reason  of  our  being  incompetent  to  deal  with  matters  which  both 
parties  seem  to  have  supposed  that  we  should  be  competent  to  deal  with. 
Ilierefore  I  approve  entirely  of  the  motion,  proposed  by  my  learned  friend  to 
be  submitted  to  your  Lord^ips,  that  the  last  interlocutors  should  be  affirmed 
and  the  petition  of  appeal  dismissed  without  ooets. 

The  following  question  was  then  put; — That  the  interlocutors  of  the  2l8t 
of  May,  1862,  the  6th  of  June,  1862,  and  the  28tb  of  February,  1863,  be 
affirmed,  and  iAie  appeal  dismissed,  without  costs. 

Lord  Westbury. — Would  your  Lordships  allow  me  to  suggest  that  our 
intention  is  to  affirm  those  interlocutors  which  discharge  the  minute,  and  grmt 
the  absolvitor?  But  inasmuch  as  it  is  not  competent  to  the  House  to  entertain 
the  appeal  upon  the  first  interlocutors,  it  would  be  incompetent  to  the  House 
to  affirm  those  interlocutors.  I  would,  therefore,  with  submission  to  your 
Lordships,  suggest  that  your  Lordships  should  dismiss,  w^ithout  coats,  the 
appeal  as  to  all  the  interlocutors,  except  the  interlocutors  discharging  the 
minute,  and  granting  the  absolvitor,  but  affirm  those  last  interIocutc»rs,  the 
appeal  in  respect  of  those  interlocutors  also  being  dismissed  without  costs. 

Lord  Cranworth. — I  think  that  would  be  very  much  the  effect  of  the 
question  as  it  was  put  by  my  noble  and  learned  friend  on  the  woolsack.  The 
principle  is,  that  we  do  not  affirm  those  interlocutors  which  we  think  were 
grounded  upon  the  original  interlocutor  of  December,  1854,  which  took  the  case 
out  of  the  common  cursua  curite.  We  do  not  reverse  them,  and  we  do  not 
affirm  them.    We  are  not  competent  to  deal  with  them. 

Lord  Westbury. — Those  interlocutors  were  emanations  from  the  consent 
of  the  parties,  and  from  the  consent  of  the  parties  alone  can  they  derive  any 
authority ;  therefore  they  are  not  affirmed. 

The  Lord  Chancellor. — believe  the  result  of  the  way  in  which  1  put  the 


question  to  the  House  is  precisely  what  your  Lordships  have  su^^ested, 
namely,  that  we  take  no  notice  at  all  of  those  interlocutors  upon  which  the 

afipeul  is  incompetent,  hut,  with  regard  to  the  other  interlocutors,  we  affirm 
tifiem,  and  dismiss  the  appeal  without  coets  in  respect  of  the  whole. 

CeTtain  Interlocuiors  affirmed,  and  Appeal  diamisaed,  but  wiikoui  cosis. 


IN  THE  queen's  BENCH. 

Jan.  20,  1866. 

STEELE  V.  THE  MAYOE,  ALDERMEN  ANB  BURGESSES  OF  THE 
BOROUGH  OF  LIVERPOOL. 

7  B.  &  S.  261. 

Lands  ClauseB  Consolidation  Act,  1845,  8  9  Vict.  c.  18.  «.  18. — Notice 
to  treat — Trugtees  under  Local  Improvement  Act — Plea. 

Compulsory  Purchase. — 1.  A  notice  to  treat  for  the  purchase  of  land 
under  The  Lands  Clauses  Consolidation  Act,  1645,  8  it  9  Vict.  c.  18.  s.  16.,  is 
a  contract  of  purchase,  whether  given  by  trustees  under  an  Act  of  Parliament 
for  a  public  purpose,  or  by  a  Company  formed  for  a  private  speculation. 

2.  Declaration  upon  an  award  made  by  a  sole  arbitrator  under  The  Lands 
Claunes  Consolidaifon  Act,  1845,  8  (£  9  Vict.  c.  18.,  stated,  that  under  The 
Liverpool  Improvement  Act;  1864,  and  the  Acts  incorporated  therewith,  the 
defendants  were  authorized  to  purchase  certain  messuages  and  lands,  and  that 

the  plaintiff  was  entitled  to  and  interested  in  them  as  lessee  in  possession,  nnd 
the  defendants  gave  him  a  notice  within  the  meaning  of  The  Land  Clauses 
Consolidation  Act,  1845,  to  treat  for  ike  purchase  thereof.  The  Court  refused 
leave  to  plead  either  of  the  following  pleas:  (1)  That  the  defendants  were  trustees 
for  the  public,  and  that  the  notice  tn  treat  was  rescinded  by  them  before  any 
thing  was  done  under  it,  the  plaintiff's  interest  not  being  beneficial  for  the 
public  under  the  purposes  of  the  Act.  (2.)  equitable  plea  to  the  same 
effect. 

The  first  count  of  the  declaration  stated  that,  by  the  proviaions  of  The 
Liverpool  Improvement  Act,  1864,  and  the  Acta  incorporated  therewith,  the 
defendants  were  authorized  to  purchase  and  take  certain  mewuages  and  lands 
situated,  &c. ;  and  the  plaintiff  was  entitled  to  or  interested  in  tnem  as  lessee 
in  possession  thereof  for  the  residue  of  years  expiring  on  the  Ist  July,  1866, 
at  a  certain  yearly  rent ;  and  thereupon  the  defendants  gave  to  the  plaintiff 
a  notice  within  the  meaning  of  The  Lands  Clauses  Consolidation  Act,  1845, 
that  the  messuages  and  lands,  and  the  interest  of  the  plaintiff  therein,  were 
required  and  intended  to  be  purchased  and  taken  by  the  defendants  under  the 
authority  of  the  acts,  and  in  that  notice  the  defendants  stated  all  such  matters 
and  particulars  as  were  required  by  The  Lands  Clauses  Consolidation  Act, 
1846 ;  and  that  the  defendants  were  willing  to  treat  for  the  purchase  thereof, 
and  as  to  the  compensation  to  be  made  to  the  plaintiff  for  me  damage  to  foe 
sustained  by  him  by  reason  of  the  execution  of  any  of  the  powers  given  by  the 
acts ;  and  afterwards,  more  than  twenty-one  days  having  elapsed  after  the 
service  of  that  notice,  and  no  agreement  having  been  come  to  between  the 
plaintiff  and  the  defendants  as  to  the  amount  of  the  compensation  to  be  paid 
by  them  to  him  in  respect  of  the  premises,  and  the  plaintiff  having  at  that  time 
a  greater  interest  in  the  messuages  and  lands  than  as  tenant  for  a  year  or  from 
year  to  year,  and  the  compensation  claimed  by  the  plaintiff  in  respect  of  the 
premises  exceeduag  501.,  and  the  defendants  not  having  issued  their  warrant 
to  the  sheriff  to*  summon  a  jury  in  respect  of  the  messut^es  and  lands,  the 
plaintiff,  by  notice  in  writing  under  his  hand,  signified  to  the  defendant  his 


desire  to  have  the  amount  of  such  oompenBatkm  settled  hy  arbitration,  and 

stated  in  such  notice  all  such  matters  and  particulars  as  were  required  by  The 
Lands  Glauses  Consolidation  Act,  1845,  in  that  behalf.  And  thereupon,  the 
plaintiff  and  the  defendants  not  having  concurred  in  the  appointment  of  a 
single  arbitrator,  the  plaintiff,  by  writing  under  his  hand,  duly  nominated  and 
appointed  J.  A.  P.  as  an  arbitrator  on  his  part  to  whom  the  question  of  the 
amount  of  such  compensation  should  be  duly  referred,  and  delivered  such 
appointment  to  J.  A.  P.,  and  gave  notice  thereof  to  the  defendants,  and  duly 
caused  to  be  served  upon  them  a  request  in  writing,  under  hia  the  plaintiff's 
hand,  requiring  them  to  appoint  an  ariiitrator  on  their  part  to  whom  the 
question  should  be  referred,  and  containing  all  such  matters  and  partdculars 
as  were  required  by  The  Lands  Clauses  Consolidation  Act,  1845,  and  the 
defendants  not  having,  within  fourteen  days  after  such  request,  nor  at  all, 
appointed  any  arbitrator  on  their  behalf  in  the  premises,  the  plaintiff  having 
himself  previously  appointed  J.  A.  P.  as  arbitrator,  duly  and  in  pursuance  of 
the  provisiona  of  The  Lands  Clauses  Consolidation  Act,  1845,  appointed 
J.  A.  P.  to  act  on  behalf  of  both  parties  in  the  premises,  and  J.  A.  P. 
thereupon  became  and  was  the  sole  arbitrator  thereon.  The  count  thai 
averred  that  J.  A.  P.,  having  first  duly  made  and  subscribed  such  declaraticm 
as  was  required  by  The  Lands  Clauses  Consolidation  Act,  1845,  duly  proceeded 
to  hear  and  determine  the  question  of  compensation,  and  the  time  for  makii^ 
his  award  thereon  was  enlarged  by  common  consent  of  the  plaintiff  and 
the  defendants  up  to  and  beyond  the  time  of  the  making  of  the  award  after 
mentioned,  and  J.  A.  P.  afterwards  duly  made  his  award  thereon  in  accordance 
with  the  provisions  of  The  Lands  Clauses  Consolidation  Act,  1845,  and  thereby 
awarded  and  determined  that  the  amount  of  compensation  to  be  paid  by  the 
defendants  to  the  plaintiff  for  the  purchase  by  them  of  his  interest  in  the 
messuages  and  lan^  required  to  be  taken,  and  for  and  in  respect  of  the  loss, 
damage  and  injury  sustained  and  to  be  sustained  by  him  by  reason  of  the 
execution  of  the  intended  works,  and  of  the  exercise  by  the  defendants  of  tiie 
powers  of  the  acts,  was  the  sum  of  7,0501. :  and  that  the  plaintiff  did  all  things 
on  his  part  to  be  done,  and  all  things  happened  which  were  necessary  in  order 
to  entitle  him  to  be  paid  by  the  defendants  the  sum  of  7,0501:  alleging  that 
the  defendants  had  not  paid  the  same. 

The  second  count  was  similar  to  the  first,  except  that  it  stated  that  Hie 
defendants  concurred  in  the  appointment  of  J.  A.  P.  as  a  single  arbitrator 
within  the  meaning  of  The  Lands  Clauses  Consolidation  Act,  1845.  to  whom 
the  question  of  the  amount  of  compensation  should  be  referred;  and  J.  A.  P. 
then  became  and  was  the  single  arbitrator  thereon. 

On  application  to  a  Judge  at  Chambers,  to  plead  several  pleas,  it  was 
agreed  that  the  matter  should  be  discussed  on  application  to  uie  Court  for 
a  rule. 

The  principal  pleas  in  dispute  were  the  third  and  tenth,  of  which  the 
following  is  an  abstract. 

Third.  That  the  defendants  were  trustees  for  the  public,  and  that  the 
notice  to  treat  was  rescinded  by  them  before  anything  was  done  under  it,  l^e 
taking  of  the  plaintiff's  interest  not  being  beneficial  for  the  public  under  the 
purposes  of  the  act. 

Tenth.  On  equitable  grounds,  that  the  defendants  were  trustees  for  the 
public,  and  that  notice  to  treat  was  given  under  a  mistaken  belief  that  it  would 
be  beneficial  to  the  public  to  purchase  the  plaintiff's-  interest ;  that  on  discovery 
of  the  mistake,  and  before  notice  to  treat  had  been  entered  on.  the  defendants 
revoked  the  notice  to  treat;  and  that  the  plaintiff  had  not  been  in  any  way 
prejudiced  by  what  was  done. 

Statute  27  A  28  Vict.  c.  Ixii.  "  An  act  to  authorize  the  construction  of 
new  and  widening  and  altering  of  existing  streets  and  other  improvements  in 
the  borough  of  Liverpool." 

Sect.  3.  "  The  Lands  Clauses  Consolidation  Act,  1845,  and  The  Lands 
Glauses  Consolidation  Acts  Amendment  Act,  1860,  shall  be  incorporated  with 
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and  form  part  of  this  aot,  except  so  far  as  the  same  may  be  expressly  Taried 
or  altered  by  this  act. ' ' 

Sect.  6.  "  Subject  to  the  provisions  of  this  act  and  the  acts  incorporated 
herewitii,  the  Corporation  may  enter  upon,  take,  and  use  all  or  any  the 
lands  shewn  on  the  said  plans  and  described  in  the  said  book  of  reference,  and 
may  make  the  new  streets,  and  may  widen  the  existing  streets  in  the  course 
and  direction  to  the  extent  shewn  upon  the  deposited  plans,  and  according  to 
the  levels  defined  on  the  deposited  sections." 

C.  Crompton  now  moved  for  a  rule  accordingly. — Where  CommisBioners 
acting  for  the  public  give  a  notice  to  treat  under  The  Lands  Glauses 
Consolidation  Act,  1845,  &  &  9  Yict.  c.  18,  s.  18.,  they  may  withdraw  it; 
,  Beg.  V.  The  Commistionera  of  Woods  and  Foreata  (15  Q,B.  761). 
[Bhickbum,  J. — ^The  Commissioners  in  that  case  were  merely  the  mouthpiece 
of  the  Crown :  they  were  not  making  a  contract  for  themselves  any  more  than 
attorneys  acting  for  their  clients  do.  And  there  were  some  peculiar  provisions 
in  statute  9  &  10  Vict.  c.  88.  passed  for  empowering  the  Commissioners  to  form 
a  royal  park  in  Battersea  Fields.]  Patteson,  J.,  delivering  the  judgment  of 
the  Court  in  that  case,  said,  p.  773,  "  If  this  was  the  case  of  a  railway  or  other 
private  Company,  no  doubt  the  return  would  be  insufficient,  because  notice 
havii^  been  given  that  the  lands  were  required,  and  a  claim  sent  in  accordingly, 
a  contract  is  entered  into,  and  the  parties  stand  in  relation  of  vendor  and 
purchaser. "  Here  the  Corporation  of  Liverpool  were  authorized  by  statute 
27  ft  28  Vict.  c.  Ixxii.  s.  6.  to  enter  upon,  take  and  use  the  lands  shewn  on 
title  plans  and  described  in  the  book  of  reference,  and  to  make  the  new  streets 
and  widen  the  existing  streets  in  the  course  and  direction  and  to  the  extent 
shewn  upon  the  deposited  plans;  and  are  not  like  a  railway  or  other  private 
Company. 

The  Coiut  granted  tiie  rule. 

Horace  Lloyd  shewed  cause  in  the  first  instance. — ^The  Corporation  of 
Liverpool  have  no  special  privilege  to  withdraw  their  notice  to  treat.  In 
Beg.  V.  The  CommisaioneTa  of  Woods  and  Forests  (16  Q.B.  761)  the 
Commissioners  were  appointed  under  a  public  act,  with  power  on  behalf  of  the 
executive  government  to  purchase  land  for  the  benefit  of  the  pubhc. 

C.  Crompton,  in  support  of  the  rule. — The  Corporation  of  laverpool  act 
under  statute  27  &  28  Vict.  c.  Ixxii.,  which  is  appticable  to  them  alone. 

GoaEBUBN,  C.J. — The  Corporation  of  Liverpool  are  not  in  the  same  position 
as  the  Commissioners  of  Woods  and  Forests,  whose  powers  in  the  case  which 

has  been  referred  to  were  exercised  under  statute  9  &  10  Vict.  c.  38,  containing 
special  provisions.  The  Corporation  here  gave  their  notice  under  section  18  of 
statute  8  &  9  Vict.  c.  18,  which  makes  no  distinction  between  trustees  under  an 
act  of  parliament  for  carrying  out  a  public  purpose  and  Companies  formed 
under  statutory  powers  for  a  private  speculation;  and  therefore  they  come 
under  the  ordinary  rule  that  a  notice  to  treat  for  a  purchase  has  the  effect  of 
a  contract  for  purchase. 

Blackburn,  Mellob,  and  Lush,  JJ.,  concurred. 

Bule  discharged. 


ADHIBAI/rY. 

March  2,  1866. 

"THE  BENEDETTO"  v.  "THE  CALYPSO."* 

Holt.  Adm.  Ca.  117. 

Shipping.  Q. — This  was  an  action  brought  by  the  Italian  barque 
Benedetto,  249  tons  register,  in  chaise  of  a  pilot,  from  North  Shields,  coal 

*  Decided  mder  Ait.  13  ci  The  Begnlations  at  1868. 
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laden,  for  Buenos  Ayres,  against  the  English  barque  Calypao,  300  tons,  from 
London,  with  a  general  cai^o,  for  Falmouth,  in  Jamaica,  to  recover  for  a  total 
losB  resulting  from  a  collision  between  them  off  the  South  Foreland  about 
6  P.M.  on  the  30th  of  January,  1866.  It  was  agreed  that  the  wind  was  S.S.E. 
The  Benedetto  represented  the  weather  as  fine  and  clear;  the  Calypso  as 
moderate,  but  a  little  hazy.  The  case  for  the  Benedetto  was,  that  the  tide 
being  two  hours'  ebb,  she  was  under  all  plain  sail,  except  the  foretopgallant 
sail,  proceeding  close-hauled  on  the  starboard  tack,  heading  E.,  making  four 
knots,  carrying  her  proper  lights,  when  the  green  lights  of  two  vessels  were 
seen  on  the  port  bow  of  the  Benedetto,  and  at  a  distance  of  about  one  mile, 
coming  down  the  Channel  on  the  opposite  port  tack,  and  thereupon  the 
Benedetto  was  kept  on  her  then  course,  close-hauled  to  the  wind  on  t^e 
starboard  tack,  in  the  expectation  that  the  said  two  vessels  would  keep  out 
of  her  way.  One  of  the  vessels,  a  brig,  passed  astern  of  and  clear  of  the 
Benedetto,  but  the  other  of  the  vessels,  the  barque  Calypso,  advanced  until 
her  green  light  was  visible  on  the  starboard  or  weather  bow  of  the  Benedetto, 
when  she  was  seen  to  be  keeping  away,  and  her  red  (port)  light  came  into 
view,  and  a  collision  between  the  two  vessels  being  inevitable,  the  Calypso 
was  loudly  hailed  from  the  Benedetto,  and  the  helm  of  the  Benedetto  was  put 
hard-a-starboard  for  the  purpose  of  lessening  the  effect  of  the  collision ;  but, 
almost  as  soon  as  this  had  been  done,  the  Calypao  ran  into  and  struck  the 
Benedetto  or  her  starboard  side,  between  the  fore  and  main  rigging,  with  great 
violence,  and  did  her  considerable  damage,  in  consequence  of  which  the 
Benedetto  shortly  afterwards  foundered,  her  crew  having  saved  themselves  by 
getting  on  board  the  Calypso.  The  Calypso,  on  whose  part  a  cross  action  was 
brgught,  pleaded  that,  the  tide  being  about  three  and  a  half  hours'  ebb,  she 
was  proceeding  on  the  port  tack  close-hauled,  heading  about  S.W.,  making 
four  and  a  half  knots,  exhibiting  her  regulation  lights,  when  the  red  light  of 
the  Benedetto  was  observed  about  half  a  mile  off,  and  one  point  on  the 
starboard  bow;  that  the  Calypso's  helm  was  thereupon  ported,  and  put  hard 
a-port,  but  that  the  Benedetto^  showing  her  green  light,  and  notwithstanding 
hailing  from  the  Calypso,  ran  across  the  Calypso's  bows,  and,  with  her 
starboard  side,  came  into  collision  wil^  the  stem  of  the  Calypso.  It  was  then 
alleged  that  the  Benedetto  did  not  duly  port  her  helm,  and  improperly 
starboarded  it.    The  witnesses  on  both  sides  were  examined  vivd  voce. 

The  Court  was  assisted  by  Captain  Farrer  and  Captain  Close. 

Mr.  Brett,  Q.C.,  and  Mr.  E.  C.  C.  Clarkson,  appeared  for  the  Benedetto; 
Dt.  Deane,  Q.C.,  and  Mr.  V.  Lushington,  for  the  Calypso. 

The  Court,  addressing  the  Elder  Brethren,  said:  "  Gentlemen,  the  two 
stories  told  by  these  two  vessels  are  entirely  conflicting,  and  you  must  make 
up  your  minds  to  which  party  you  will  give  credit;  and  one  of  the  greatest 
assistances  you  will  have  in  order  to  so  make  up  your  minds,  will  be  by 
considering  the  probabilities  of  each  representation,  at  the  same  time 
constantly  fixing  your  attention  upon  those  parts  of  the  case  which  are  not 
disputed.  It  was,  no  doubt,  under  the  regulations,  l^e  duty  of  the  Calypso 
to  give  way,  and  of  the  Benedetto  to  keep  her  course.  You  wfll  have  to 
consider  whether  the  Calypso  neglected  to  port  imtil  it  was  too  late,  and 
whether  the  Benedetto  was  justified  in  starboarding.  You  are  well  aware  that 
by  another  of  the  rules  it  was  the  duty  of  the  Benedetto  to  keep  on  her  course, 
and  you  will  have  to  say  whether  the  danger  was  so  imminent  that  she  was 
justified  in  starboarding,  or  whether  you  think  she  did  so  precipitately,  and 
without  adequate  and  sufiacient  cause." 

The  Court  and  Elder  Brethren  retired  for  consultotion,  and  upon  liieir 
return, 

£>R.  LusHiNOTON  Said :  We  are  all  of  opinion  that  the  Calypso  is  solely  to 
blame  for  this  collision. 


Digitized  by  Google 


April  19,  1866. 
"THE  HAWK"  tj.  "THE  HANNAH  MABY."* 
Holt.  Adm.  Ca.  119. 

Shipping.  G. — This  was  an  action  brought  by  the  brigantine  Hau-h, 
172  tons,  from  Bochester,  in  ballast,  for  Shields,  to  load  coals,  against  the 
brig  Hannah  Mary,  from  London,  in  ballast,  for  Hartlepool,  to  recover  for  the 
loss  resulting  froia  a  collision  between  them  near  the  West  Bocks,  in  the 
Swin,  about  11  p.m.  on  the  23rd  of  March,  1865.  The  Hawk  stated  the  wind 
as  N.  to  N.  by  W.,  and  the  weather  as  clear,  with  a  fresh  breeze.  The 
Hannah  Mary  represented  the  former  as  N.N.W.  to  N.W.,  and  the  latter  as 
dark,  with  occasional  showers.  The  case  for  the  Hawk  was,  that  the  tide 
being  nearly  half  ebb.  of  the  force  of  about  two  knots,  and  while  she  was 
proceeding  imder  all  plain  sail,  close-hauled  on  the  starboard  tack,  heading 
about  W.N.W.,  and  making  from  two  and  a  half  to  three  knots,  exhibiting 
the  Admiralty  regulation  lights,  the  green  light  of  the  Hannah  Mary  was  seen 
at  tl^e  distance  of  from  a  quarter  to  half  a  mile,  bearing  about  two  points  on 
the  lee  (port)  bow  of  the  Hawk,  and  thereupon  that  vessel  was  kept  on  her 
then  course,  close-hauled  to  the  wind  on  the  starboard  tack,  in  the  expectation 
that  the  Hannah  Mary,  which  was  on  the  port  tack,  would  keep  out  of  her 
way;  but  the  Hannah  Mary,  instead  of  so  doing,  approached  the  Hawk,  and 
rendered  a  collision  with  her  inevitable,  whereupon  the  helm  of  the  Hawk  was 
put  hard  a-port  with  the  view  of  lessening  the  damage;  but  directly  after  this 
the  Hannah  Mary  ran  into  and  struck  the  Hawk  on  her  port  bow  abreast  of 
the  windlass,  and  did  her  considerable  damage,  in  consequence  of  which  she 
was  compelled  to  proceed  to  Whitstable,  in  the  county  of  Kent,  where  she 
arrived  on  the  24tii  day  of  the  said  month  of  March.  The  Hannah  Mary 
pleaded,  that  having  been  at  anchor,  she  proceeded  to  beat  down  the  Swin 
under  all  plain  sail,  and  about  11  p.m.  of  the  day  in  question  was  heading  about 
E.N.E.,  going  at  from  five  to  six  knots,  exhibiting  the  proper  lights,  when  a 
brig,  on  the  same  course  as  herself,  was  seen  right  ahead  of  her,  and  only  at 
a  short  distance,  to  go  about,  apparently  to  avoid  another  vessel  on  the 
starboard  tack  reaching  towards  her  (the  brig);  that  the  starboard -tack  vessel 
had  been  till  then  hidden  by  the  brig  from  the  view  of  the  Hannah  Mary;  that 
thereupon  the  helm  of  the  Hannah  Mary  was  ported  to  avoid  the  brig  and 
ataii^oard-taoked  vessel,  and  that  whilst  so  under  the  in^uence  of  their  port 
helm,  the  green  light  of  the  Hawk  was,  for  the  first  time,  perceived  on  their 
starboard  bow,  about  a  cable's  length  off;  that  there  was  no  other  course  open 
to  the  Hannah  Mary  than  to  keep  her  helm  hard  a-port,  which  she  did; 
notwithstanding  which,  the  port  bows  of  the  two  vessels  came  into  qpUision. 
The  witnesses  in  the  case  were  examined  vivd  voce. 

The  Court  was  assisted  by  Captain  Farrer  and  Captain  Weller. 

Mr.  Aspinall,  Q.C.,  and  Mr.  E.  C.  Clarkaon,  appeared  for  the  plaintiffs; 
Dr.  Deane,  Q.C.,  and  Afr.  Potter  for  the  defendants. 

The  Court,  addressing  the  Elder  Brethren,  said:  Gentlemen,  when  this 
case  was  originally  framed  in  the  pleadings  there  was  only  one  question 
suggested,  and  that  was,  that  the  Hannah  Mary  was  not  to  blame  because 
the  collision  was  an  inevitable  accident.  It  is  now  said  at  the  hearing  that 
the  Hawk  was  to  blame  for  having  improperly  ported.  I  doubt  whether  it 
was  open  to  the  Hannah  Mary  to  impeach  the  conduct  of  the  Hawk,  after 
having  omitted  to  do  so  altogether  in  the  pleadings;  but,  really,  if  it  was 
open  to  her,  I  am  of  opinion  there  is  no  ground  whatever  for  saying  that  the 
Hawk  was  to  blame.  It  was  a  fair  night,  she  was  upon  the  starboard  tack, 
close-hauled,  and,  according  to  her  own  statement  and  evidence,  she  ported 

*  Decided  under  Art.  12  of  The  B^atunu  of  1668. 
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at  a  time  when  the  oollision  had  become  imminent,  and  to  lessen  the  blow. 
The  only  point  then  is.  whether  or  not  the  HanruUi  Mary  has  proved  that  the 
coUisi(m  arose  from  inevitable  accident.  You  will  consider  whether  there  was 
any  obstrftction  in  ihe  way,  arisiz^  from  <me  or  two  vessels,  which  rendered 
it  impracticable  for  the  Hannah  Mary  to  see  the  Hawk  at  an  earlier  period 
than  a  cable's  length. 

The  Court  and  Elder  Brethren  retired  for  consultation,  and  upon  their 
return, 

Br.  Lusbinoton  said :  I  am  advised,  and  entirely  concur  in  the  advice  I 
have  received,  that  the  Hannah  Mary  is  solely  to  blame  for  this  coUision. 


Shippinq.  G. — ^This  was  an  action  brought  by  the  screw  steam  ship 
Thames,  1,000  tons  register,  propelled  by  two  engines  of  170  nominal  horse 
power,  and  belonging  to  tiie  British  Colonial  Steamship  Company,  from 
Quebec,  in  British  North  America,  with  a  general  cargo  and  passengers,  f<x 
London,  against  the  steam  ship  Stork,  of  561  tons  register,  the  property  of  the 
General  Steam  Navigation  Company,  from  London  for  Scotland,  with 
passengers  and  cargo,  to  obtain  compensation  for  damage  sustained  by  reason 
of  a  collision  between  them  in  the  Sea  Beach,  in  the  river  Thames,  about 
3  P.M.  on  the  16tb  of  December,  1865.  The  Thames  stated  the  wind  as  from 
southward  and  westward,  and  the  weather  as  fine  and  clear.  The  Stork 
stated  the  former  as  N.W.,  and  the  latter  as  fine.  The  case  for  the  Thames 
was,  that  the  tide  being  about  half  ebb,  and  of  the  force  of  about  two  knots, 
she  was  proceeding,  in  charge  of  a  duly  licensed  Trinity  pilot,  up  Sea  Beach, 
xmder  steam  alone,  at  from  seven  to  eight  knots  an  hour,  and  steering  about 
W.N.W.,  and  when  approaching  the  Chapman  Light  two  steamers,  one  of 
which  was  the  Stork,  were  seen  coming  down  the  river  ahead,  at  the  distance 
of  a  mile  to  a  mile  and  a  quarter.  That  the  Stork  was  the  most  southerly  of 
the  said  two  steam  ships,  uid  was  on  the  port  bow  of  the  Thames.  The  helm 
of  the  Thames  was  ported  in  order  that  she  and  the  said  two  steam  ships  might 
pass  port  side  to  port  side ;  but  the  Stork  approached  the  Thames,  and  rendeored 
a  collision  inmiinent,  whereupon  the  helm  <^  iiie  Thames  was  put  hard  a-por(, 
and  her  ei^ines  were  stopped  and  reversed ;  and  although  the  Stork  was  loudly 
hailed  from  the  Thames,  she  ran  into  and  struck  the  Thames  on  the  port  bow, 
abreast  of  her  cathead,  and  did  her  considerable  damage.  It  was  then  alleged 
that  the  helm  of  the  Stork  was  not  properly  ported,  but  improperly 
starboarded.  The  Stork,  in  her  defence,  pleaded  that  she  was  proceeding 
down  the  river  on  the  north  side  of  mid-channel,  at  about  11  knots,  when  the 
Thames  steamer  was  observed  coming  up  the  river,  about  a  mile  distant,  and 
about  three  points  on  the  Stork's  starboard  bow.  That  if  the  two  vessels  had 
continued  their  respective  courses,  there  would  have  been  no  risk  whatever  of 
a  collision ;  the  river,  moreover,  was  all  clear  to  the  southward,  but  there  were 
vessels  to  the  northward  close  to  the  Stork.  That  the  Thames,  however,  as 
she  advanced,  improperly  ported  her  helm,  and  was  seen  coming  athwart  the 
river  towards  the  Siork.  That  the  Stork  then  put  her  helm  to  starboard,  and 
stopped  and  reversed  her  ei^ines,  and  hailed  the  Thames  as  she  approached; 
but  the  Thames  came  on,  and  with  her  bobstay  and  cutwater  struck  the  Stork 
on  the  starboard  bow,  abaft  the  cathead.  The  witnesses  on  both  sides  were 
examined  vivA  voce. 

*  Decided  nnder  Ait.  18  itf  the  BegulationB  at  1B68. 
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THE  THAMES  "  o.  "THE  STORK."* 
Holt  Adm.  Ca.  151. 
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The  Court  was  assisted  by  Captain  Bax  and  Captain  Lambert. 

Mt.  KaTslake,  Q.C.,  and  Mr.  E.  C.  Clarkson,  appeared  for  the  plaintiffs; 
Mr.  Aapinall,  Q.C.,  and  Mt.  V.  Luahington,  appeared  for  the  defendants. 

The  Court,  addressing  the  Elder  Brethren,  said :  Gentlemen,  I  think  the 
13th  Article  of  the  Steering  and  Sailing  Bules  a  very  important  one,  to  which 
you  should  give  your  best  consideration,  as  it  must  operate  generally  upon  the 
circumstances  which  have  occiured,  and  you  will  give  it  that  effect  which 
should  tend  to  the  security  of  navigation,  and  to  the  prevention  of  collisions. 
The  rule  is  in  these  words: — "  If  two  ships  under  steam  are  meeting  end  on, 
or  nearly  end  on,  so  as  to  involve  risk  of  collision,  the  helms,  of  both  shall 
be  put  to  port."  That  rule  must  depend  upon  a  certain  state  of  facts  to  render 
it  imperative  upon  a  ship  navigating  the  ocean.  The  other  vessel  must  be  end 
on,  or, — if  not, — nearly  end  on,  so  as  to  involve  a  risk  of  coUision,  to  render 
the  application  of  the  rule  imperative.  We  pretty  well  imderstand  the 
meaning  of  the  expression  ' '  nearly  end  on ;  "  but  what  the  circumstances  are 
which  involve  a  risk  of  collision  it  would  be  excessively  difficult,  if  not 
impossible,  to  define.  I  would  say  that  it  is  wise  and  fitting  to  give  that  risk 
an  extensive  operation,  and  not  to  curtail  it,  though  I  will  not  now  enter  more 
particularly  into  the  subject.  These  vessels  were  meeting  at  the  rate  of 
18  knots  an  hour,  and  in  that  case  in  less  than  three  minutes  they  would  cross 
over  a  mile.  I  must  put  it  to  you  whether  it  was  not  fitting,  if  not  absolutely, 
compulsory,  under  the  circumstances,  upon  the  Thames  to  port.  If  they  were 
so  nearly  end  on,  and  the  other  vessel  was  a  single  point  on  the  port  bow,  I 
think  no  doubt  can  be  entertained  on  the  question.  If,  on  the  other  hand, 
according  to  the  statement  of  the  Stork,  she  was  three  points  on  the  starboard 
bow,  I  do  not  pretend  to  form  an  opinion  what  w;ould  be  her  duty  tiien,  but  I 
must  leave  it  entirely  to  your  judgment  and  nautical  experience.  In  order  to 
excuse  her  from  porting,  it  must  be  quite  clear  there  were  three  points 
difference,  and  not  less;  for,  surely,  it  would  never  do  to  contend,  where  they 
were  so  nearly  meeting  end  on — that  if  the  evidence  should  be  that  it  was  one 
or  two  points  only  in  the  direction  they  were  meeting — that  that  would  be 
sufficient  to  dispense  with  the  observance  of  this  rule.  I  pray  you,  where 
there  is  auch  seriously  confiioting  evidence — and  I  do  not  mean  to  impugn  the 
veracity  of  any  individual — to  consider  the  demeanour  of  the  witnesses  who 
have  been  before  you,  and  to  consider  to  which  you  think  the  greater  degree  of 
credit  is  justly  due.  You  must  also  regard  the  probability  ^  the  story  told 
by  each  party.  Tou  must  consider,  assuming  for  the  moment  there  was  no 
absolute  necessity  upon  the  Thames  to  port,  whether  she  was  clearly  wrong  in 
porting;  and,  looking  at  the  distance  which  the  vessels  were  apart,  must  not 
those  on  board  the  Stork,  if  a  good  look-out  had  been  kept,  have  seen  that  the 
helm  of  the  Thames  was  ported ;  and  ought  not  those  in  the  Stork  to  have 
ImowD  that  the  starboarding  her  helm,  under  those  circumstances,  was  likely 
to  be  attended  with  great  mischief?  It  has  been  said  that,  if  the  Stork  had 
resorted  to  other  measures,  there  would  have  been  a  collision  straight  on.  I 
leave  that  to  your  consideration.  If  the  Thames  was  right  in  porting,  I  cannot 
conceive  that  she  was  wrong  in  porting  as  much  as  she  could;  and  if,  at  the 
time  the  occurence  took  place,  she  should  have  stopped  and  reversed,  there 
is  the  evidence  of  the  second  mate,  who  distinctly  swears  that  that  was  done, 
and  I  do  not  think  that  his  testimony  can  be  impeached. 

The  Court  and  Elder  Brethren  then  retired  for  consultation,  and  upon 
their  return, 

Db.  LnsHiNGTON  said :  We  are  all  of  opinion  that  tiie  Stork  is  solely  to 
blame  for  this  collision. 

On  this  case  being  taken  to  the  Judicial  Committee  of  the  Privy  Coimcil 
on  appeal,  Lord  Wbstbtjry,  in  giving  the  judgment  of  their  Lordships,  said : 
This  case  unquestionably  foils  within  the  observation  of  that  salutary  rule 
which  was  read  as  having  been  laid  down  in  1860  in  the  case  of  the  Julta.  It 
was  there  most  properly  maintauied,  on  ihe  part  of  the  learned  counsel  tat  the 
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appellants,  that  if  they  could  only  hope  to  succeed  by  a  comparison  of  the 
evidence,  and  by  showing  or  contending  that  the  weight  of  evidence  was  on 
their  side,  in  oppoaition  to  the  judgment  in  the  Court  below,  that  they  should 
be  spared  of  convincing  us  that  it  would  be  our  duty  to  set  aside  that 
judgment.  But  the  first  point  taken,  which  was  a  point  of  law,  by  the  counsel 
for  the  appellants  is  this,  that  the  learned  Judge*  in  his  observations  that  he 
addressed  to  the  Trinity  Ik'lasters,  had  laid  down  for  their  guidance  this  rule 
of  law,  that  to  exempt  two  vessels  from  being  in  a  relative  position  that 
involved  the  probability  or  risk  of  collision,  it  would  be  necessary  to  ^ow  that 
one  was  at  least  three  points  on  the  starboard  bow  of  the  other.  Upon  an 
examination  of  the  learned  Judge's  opinion  as  delivered,  we  do  not  concur  in 
the  observation,  that  he  was  intending  to  lay  down,  or  that  he  did  lay  down, 
any  rule  of  law.  Whether  the  vessels  were  in  such  a  relative  position  as  to 
bring  them  within  the  13th  Rule  (which  we  entirely  agree  with  the  learned 
Judge,  ought  to  have  a  large  interpretation  put  upon  it  in  favour  of  its  being 
a  rule  of  caution  and  safety) — to  find,  I  say,  whether  the  vessels  were  in  such 
a  position  was  a  question  of  fact  to  be  determined  upon  the  evidence ;  and,  as 
a  question  of  fact  to  be  determined  by  the  evidence,  it  is  left  by  the  learned 
Judge  to  the  Trinity  Masters  for  their  opinion.  All  that  he  does  is  to  add  his 
personal  opinion  upon  such  a  question  as  that,  that  unless  a  vessel  were 
clearly  shown  to  be  three  points  on  the  starboard  bow  of  the  other,  it  would  be 
impossible  to  say  that  there  was  no  probability  or  danger  of  coUision. 
It  is  unnecessary  to  give  any  opinion  upon  that  point.  Neither  is  it 
necessary  to  lay  down  any  rule,  if  it  were  competent  for  us  to  do  so.  It  is 
sufficient  to  say,  that  whether  vessels  were  in  such  a  relative  position  as  to 
involve  risk  of  collision  must  be  always  a  question  of  fact  to  be  determined 
upon  the  circumstances;  and  if,  with  the  full  knowledge  of  all  ihe 
■circumstances,  the  question  of  fact  had  been  determined,  it  would  not  be 
consistent  with  what  we  deem  to  be  a  wholesome  rule  of  procedure  that  we 
should  attempt  to  disturb  it.  But,  then,  the  appellants'  counsel  says,  "  I  am 
enabled  to  show  you  a  fact  which  is  beyond  controversy,  and  which  serves  to 
prove  demonstratively  that  the  vessels  were  not  in  that  position,  and  1  desire 
you  to  give  effect  to  that  fact,  because  then  you  will  not  be  weighing  the 
testimony  of  the  witnesses,  but  you  will  be  taking  an  indisputable  fact  and 
following  it  out  to  its  necessary  consequence.  Now  the  fact  was  this: — ^It  is 
first  alleged  that  the  evidence  of  a  certoin  surveyor,  a  genUeman  of  the  luune 
of  Bayley,  proves  that  the  blow  given  by  the  Thames — ^the  blow  lhat  the  Stork 
received  on  her  coUision  with  the  Thames — was  a  blow  the  direction  of  which 
was  (to  take  his  very  words),  '  a  blow  from  forward  to  aft ' — that  is  to  say, 
that  the  Stork  came  into  collision  with  the  Thames  on  her  starboard  bow,  or 
that  the  blow  was  in  such  a  direction  that  the  momentum  or  impulse  from  the 
blow  extended  from  the  forward  part  of  the  Stork  to  the  aft^rt  of  the  Stork. 
From  that  fact,  assuming  it  to  be  established,  the  argument  is  this,  that  the 
Thames,  to  have  given  that  blow,  must  have  been  lying  in  a  certain  direction : 
that  she  couU  omy  have  assumed  that  direction,  which  was  an  alteration  of 
her  primitive  course,  by  porting  her  helm  to  an  excessive  degree;  that  having 
got  into  that  position,  and  havmg  that  relative  position  with  reference  to  the 
Stork,  it  serves  to  prove  that  the  Stork  could  not  have  been  at  all  end  on  with 
the  Thames,  or  in  a  line  with  the  Thames,  to  involve  the  risk  of  a  collision." 
Every  part  of  this  chain  of  reasoning  is  simply  argumentative;  and  if  we  gave 
any  encouragement  to  it,  it  would  open  the  door  to  positive  conclusions  of  hsict, 
upon  positive  testimony,  being  overruled  by  the  Court  of  Appeal  on  a  species 
of  argumentative  reasoning,  deriving  a  certain  conclusion  &om  a  particular  fact 
which  may  or  may  not  exist  in  the  case.  The  direction  in  which  the  Thames 
lay,  relative  to  the  Stork,  at  the  time  of  the  collision,  and  the  direction  of  the 
blow,  were  the  subjects  of  positive  testimony,  and,  therefore,  what  was  the 
direction  of  th«  blow,  and  what  would  be  the  effect  of  the  Thames  lying  in  s 
particular  position  relatively  to  the  Stork  at  the  time  she  gave  the  blow,  was 
before  the  Trinity  House  Masters,  on  the  positive  testimony  in  the  ease. 
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witiiout  the  necessity  of  rescuiimg  to  t^is  species  of  argumentative  reasoning 
in  order  to  arrive  at  the  same  facts.  They,  no  doubt,  took  that,  if  they 
considered  it  to  be  a  fact  established  by  the  evidence,  into  their 
consideration.  But  we  may  observe,  that  the  reasoning,  even  if  we  could 
accept  it,  and  even  if  we  could  follow  it,  would  be  reasoning  which, 
in  this  particular  case,  is  wholly  inconcluBive,  because  one  material  term 
is  altc^ether  omitted.  When  the  Thames  ported  and  threw  her  head  to 
tile  right,  the  Stork  at  the  same  time  starboarded — left  the  original  line 
of  her  course,  and  threw  her  head  to  the  left.  The  result  was.  that  the 
position  which  the  Stork  assumed  by  the  operation  brought  her,  in  her  course 
down  the  river,  into  a  line  removed  from,  and  pualld  to,  vhat  was  the  line 
of  her  course  at  the  time  she  did  starboard  her  helm,  and  the  line  she  would 
have  continued  to  keep  if  she  had  not  starboarded;  and  it  is  impossible  for  us 
to  tell  that  that  operation  of  the  Stork,  starboarding,  did  not  bring  her  into 
that  position  as  regards  the  Thames,  the  Thames  lying  in  the  direction  which 
has  been  alleged.  The  value,  therefore,  of  this  species  of  reasoning,  as  a 
criterion  to  determine  the  original  position  of  the  Stork  as  regards  the  Thames, 
fails  entirely.  But  it  is  impossible  for  us  to  work  out  a  nautical  problem  of 
that  kind,  and  it  would  be  the  most  dangerous  thing  in  the  world  for  any 
Court  of  Appeal  to  assume  the  power  of  examining  the  question  through  a 
medium  of  this  description  of  nautical  reasoning  and  nautical  conclusion,  for 
the  piu^(»e  of  arriving  at  the  opinion  that  the  positive  evidence  in  the  case 
with  respect  to  the  original  position  of  the  Stork  was  incorrect.  It  is  a 
question  of  fact,  as  we  have  already  observed,  what  were  the  relative  positions 
of  the  two  vessels  previously  to  the  collision.  The  question  of  fact  is 
determined  by  the  evidence  to  be  this :  that  they  were  in  such  a  relative 
position  that  their  course,  if  pursued,  would  have  involved  the  risk  of  collision. 
The  question,  therefore,  is  simply  this — ^whether,  that  being  the  state  of  things 
as  proved  by  the  evidence,  was  it  or  was  it  not  the  duty  of  the  Stork  to  have 
complied  with  the  13th  Bide,  and  ported  her  helm?  The  obligation  of  her 
doing  so  arises,  in  our  opinion,  first,  from  the  fact  of  her  being  in  that  position. 
That  fact  we  do  not  choose  to  try.  and  cannot  try.  It  was  tried  in  the  Court 
below,  and  there  determined.  Secondly,  the  obhgation  to  port  arises  also  from 
the  fact  that  she  saw  the  Thames 's  head  ported ;  and,  therefore,  by 
starboarding,  she  altogether  defeated  the  cautious  operation  on  the  part  of  the 
Thames,  and  created  the  collision.  She  should  have  followed  the  example  of 
the  Thames,  there  being  no  impediment  to  prevent  her  doing  so,  in  which  case 
the  two  vessels  would  have  gone  clear  of  one  another.  We  therefore,  entirely 
ooncur  in  the  conclusion  which  has  been  arrived  at  in  the  Coxut  below.  The 
genUemen  whose  able  assistance  we  have  upon  this  occasion  have  given  great 
attention  to  the  argument,  and  have  also  read  the  evidence;  and  they,  like 
ourselves,  have  arrived,  independently,  at  the  same  conclusion — namely,  that 
the  evidence  was  right,  and  that  the  Stork  was  wholly  to  blame.  We  must, 
therefore,  recommend  her  Majesty  to  confirm  the  judgment,  and  dismiss  this 
appeal  with  costs. 

See  also  the  cases  of  The  Louisa  v.  The  City  of  Paris,  under  Article  3, 
Holt.  Adm.  Ca.  15,  The  Fruiter  v.  The  Fingal,  and  The  MUo  v.  The  William 
HuTtter,  under  Article  14  (see  next  case),  and  The  Newcattle  v.  The  Qraaf, 
under  Article  19,  Holt.  Adm.  Ca.  247. 


ADMIRALTY. 

March  14,  1866. 
"  THE  MILO  "  V.  "  THE  WILLIAM  HUNTER."* 
Holt.  Adm.  Ca.  161. 
Shipping.    G. — This  was  an  action  brought  by  the  owners  of  the  brig 
*  Decided  under  Art.  14  of  The  Begnlatuau  of  1868. 
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Milo,  230  tons,  from  Kochester,  in  ballast,  for  Shields,  against  the  iron  screw 
ateam  ship  William  Hunter,  796  tons  register,  working  engines  of  OO-horse 
power,  from  the  Tyne  Docks,  coal  laden,  for  London,  and  in  charge  of  George 
Thurlbeek,  a  duly  licensed  sea  pilot,  to  recover  for  the  loss  resulting  from  a 
collision  between  them,  in  the  river  Tyne,  about  2  a.m.  of  the  23rd  of  June, 
1865.  For  the  brig  the  wind  was  stated  as  W.S.W.,  and  almost  a  calm,  and 
the  weatiier  as  thick  and  hazy.  For  the  steamer  the  former  was  represented 
as  S.W.,  very  light,  and  the  latter  as  quite  fine,  break  of  day.  The  case  on 
behalf  of  the  brig  set  forth,  that  she  was  in  tow  of  the  steam-tug  Hellan,  the 
tide  being  nearly  high  water,  and  of  the  force  of  about  half-a-knot  an  hour, 
having  her  foretopmast,  maintopmast,  main  topgallant,  and  mainroyal  staysail, 
trysail,  and  jib  set,  proceeding  close  along  the  Herd  Sand,  in  the  river  Tyne,  in 
the  usual  and  accustomed  course  pursued  by  vessels  entering  that  river  from 
the  southward,  when  making  for  what  is  called  the  Narrows,  and  was  making 
about  4^  knots  per  hoiur,  exhibiting  her  Admiralty  regulation  lights,  brightly 
burning,  and  the  steam-tug  showing  a  red  Ught  in  acoOTdance  vitii  the  regula- 
tions in  the  Tyne,  and  she  had  reached  about  from  one  to  two  ships'  lengths 
up  the  8tc»i6  wall  which  is  erected  along  the  Herd  Sand,  when  the  bright  hgbt 
of  the  William  Hunter  was  seen  from  the  Hellan,  as  also  from  the  Milo,  and 
such  light  was  about  from  two  and  a  half  to  three  points  on  the  starboard  bow 
of  the  Milo,  and  about  200  yards  off;  that  the  William  Hunter,  instead  of 
keeping  on  her  course  and  passing  clear  of  the  Milo  on  her  starboard  side,  as 
she  could  and  ought  to  have  done,  improperly  ported  her  helm,  and  rendered 
a  oolliBion  with  the  Milo  imminent;  and  thiat  altliough  the  helm  of  the  Milo  was 
starboarded,  with  the  view  (if  possible)  of  avoiding  the  said  collision,  the 
WUliam  Huntm-  ran  into  and  struck  the  MUo  abreast  of  the  main  rigging  on  the 
starboard  side,  and  did  her  so  much  damage  that  she  almost  immediately  sank 
close  in  on  the  south  shore  of  the  river  Tyne.  The  WHUam  Hunter,  on  whose 
part  a  crras  action  was  brought,  pleaded  that  she  was  steaming  at  reduced 
speed,  and  as  near  to  the  south  shore  as  she  safely  could,  until  she  had  got  to 
about  a  cable's  length  below  the  pier  jetty  at  South  Shields;  that  she  was 
oazrying  her  proper  light,  burning  well,  and  was  still  on  the  south  side  of  the 
river,  when  l^oee  on  board  her  observed  the  red  lights  of  a  vessel,  which  turned 
out  to  belong  to  the  Hellan  and  MUo,  about  mid-channel,  and  about  a  point 
on  the  port  bow  of  the  William  Hunter,  and  about  two  cables*  length  off,  in 
a  portion  and  course  to  pass  clear  up  the  river  <»i  their  port  side,  and  the 
Wtlliam  Hunter  thereupon  continued  her  course  unaltered,  until  suddenly  the 
steam-tug  was  observed  to  be  coming  over  to  the  south  side  of  the  river  under 
a  starboard  helm,  and  the  green  light  of  the  Milo  herself  was  opened,  where- 
up<Hi  the  engines  of  the  William  Hunter  were  instantly  stopped  and  reversed 
full  speed,  and  her  helm  put  hard  a-port,  and  those  on  board  her  shouted  loudly 
and  repeatedly  to  those  on  board  the  brig  to  port  their  helm,  notwithstanding 
which  the  said  tug  crossed  the  hawse  of  the  William  Hunter,  and  turned  to 
the  southward,  and  tiien  cast  off  the  tow-line  of  the  brig,  which,  still  under  a 
fitarboard  helm,  ran  right  under  the  bows  of  the  WUliam  Hunter.  It  was 
further  pleaded,  that  the  way  of  the  WUliam  Hunter  was  not  yet  entirely 
stopped,  and  her  stem  cut  into  the  starboard  aide  of  the  MUo  at  right  angles,  just 
in  the  way  of  her  starboard  main  rigging ;  that  the  plates  on  the  port  bow  of  the 
William  Hunter  were  stove  in,  but  that  neither  her  stem  nor  starboard  bow 
were  in  any  way  damaged;  and  the  Milo  almost  immediately  sunk  close  to  the 
South  Pier,  witii  her  head  about  S.8.W.  The  witnesses  on  both  aides  were 
examined  vivd  voce. 

The  Court  was  assisted  by  Captain  Redman  and  Captain  Bayly. 

Dr.  Deane,  Q.G.,  and  Mr.  E.  G.  Glarkson,  appeared  for  the  Aftio; 
Mr.  Milward,  Q.C.,  and  Mr.  Potter,  for  the  WUMam  Hunter. 

The  Court,  addressing  the  Elder  Brethren,  said:  Gentlemen,  it  is  my 
belief  that  the  ultimate  issue  of  this  case  will  very  much  depend  upon  the 
ascertainment  of  one  single  fact;  but,  neverih^ss,  before  I  come  to  look  at  thai 
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fact,  it  IB  my  duty  to  point  out  some  other  matters  for  your  consideration.  It 
has  been  very  properly  stated  to  you,  that  there  is  a  croBS  action  as  well  as  the 
original  action ;  but  the  eCFect  of  that  is  simply  this,  that  our  object  to  ascertain 
the  truth  will  not  be  in  any  respect  displaced,  but  we  must  find  whether  both 
vessels  are  to  blame,  or  not  to  blame — in  fact,  we  must  find  more  particularly 
than  we  should  do  in  a  single  action,  and  that  is  the  whole  of  it.  I  should 
wish,  first,  to  inquire  as  to  this  river  Tyne.  The  result  appears  to  me  to  be 
this,  that  the  custom  is  for  laden  vessels  to  keep  on  the  south  side ;  and  it  may 
be,  for  aught  I  say  to  the  contrary,  the  custom  for  vessels  not  laden  to  go  on 
the  south  Bide  too.  As  for  there  being  any  law  upcm  the  subject,  I  know  of 
zione  existing  in  this  day.  These  are  two  vessels  which  may  be  (»lled  steam 
veBsels,  in  one  sense  of  the  word.  The  one  is  a  steamer  coming  down  the  river, 
the  other  is  a  vessel  in  tow  of  a  steam-tug,  and  I  do  not  know  tihat  there  has 
been  any  decision  in  point  with  respect  to  a  steam-tug  when  taken  into  considera- 
tion with  a  regular  steamer  not  towing  a  vessel;  but  I  will  assume  for  granted 
that  it  is  the  duty  of  the  steamer  to  act  exactly  the  same  as  if  it  was  a  tug  by 
itself.  There  are  two  rules  which  have  been  laid  down  under  the  authority  of 
ail  Act  of  Parliament,  and  they  are  very  short  and  very  clear:  "  If  two  ships 
under  steam  are  meeting  end  on,  or  nearly  end  on,  so  as  to  involve  risk  of 
collision,  the  helms  of  both  shall  be  put  to  port,  so  that  each  may  pass  on  the 
port  side  of  the  other."  If  you  are  of  opinion  these  vessels  were  meeting  end 
on,  or  nearly  end  on,  so  as  to  involve  a  risk  of  collision,  of  course  this  rule 
would  apply,  and  it  would  have  been  the  absolute  duty  of  both  vessels  to  have 
ported.  And,  moreover,  if  this  was  the  state  of  the  case,  as  it  is  clear  the  Milo 
did  not  port,  she  will  be  to  blame ;  but  in  order  to  bring  her  within  this  rule, 
you  must  be  satisfied  they  were  meeting  end  on,  or  nearly  end  on,  so  as  to 
involve  a  risk  of  collisicm.  Now  we  come  to  the  next  rule:  "  If  two  ships 
under  steam  are  crossing  so  as  to  involve  risk  of  collision,  the  ship  which  has 
the  other  on  her  starboard  Bide  shall  keep  out  of  the  way  of  the  other."  If 
this  was  the  state  of  facts,  I  apprehend  the  Milo,  in  starboarding,  and  so 
endeavouring  to  get  out  of  the  way  of  the  William  Hunter,  acted  in  obedience 
to  this  rule,  but  not  otherwise.  Therefore  it  depends,  as  I  stated  before,  very 
much  upon  the  fact  of  how  these  vessels  were  meeting  each  other.  Here  the 
two  statements  differ,  and  the  evidence  differs  in  this  respect.  According  to 
the  statement  of  the  William  Hunter,  the  red  light  of  this  vessel  was  seen  on 
her  p<Ht  bow;  and  the  MUo,  though  upon  the  port  bow  of  the  William  Hunier, 
and  having  the  opportunity  of  seeing  what  the  William  Hunter  was  doing, 
altered  her  course,  or  pursued  the  course  she  was  following,  so  as  to  cross  the 
howse  of  the  William  Hunter,  which  notwithstanding  all  she  attempted  to  do, 
ran  into  and  sank  her.  The  facts,  as  stated  by  the  Milo,  are  totally  different, 
for  her  statement  is,  that  she  was  coming  up  and  approaching  the  William 
Hunter,  and  that  the  William  Hunter  bore  three  and  a  half  points  on  her  star- 
board side.  If  that  was  the  state  of  the  case,  and  the  William  Hunter 
starboarded  and  kept  as  much  to  the  south  as  she  could,  I  am  at  a  loss  to 
conceive  she  could  do  anything  more,  either  with  regard  to  the  rules  laid  down 
by  authority  of  Parliament,  or  any  rule  whatever.  The  important  fact  seems 
to  me  to  be,  how  the  vessels  were  approaching  each  other;  because  I  think, 
according  to  the  determination  you  come  to  how  the  vessels  were  approaching, 
so,  according  to  your  better  judgment,  I  think,  the  issue  of  the  case  must 
depend. 

The  Court  and  Elder  Brethren  retired  for  consultation,  and,  upon  their 
return, 

Br,  LtisaiNOTQN  said :  We  are  all  of  opinkm  that  the  steamer  William 
Hunter  was  solely  to  blame  for  this  coUiskm. 

Decree  accordingly  in  both  actions. 

See  also  the  cases  of  The  Louisa  v.  The  City  of  Paris,  under  Article  3,  and 
The  Golden  Pledge  v.  The  Cognac,  and  The  Amazon  v.  The  Osprey,  under 
Article  18. 
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March  10.  1866. 
THE  PORT  "  V.  "  THE  CASTILIAN."* 


Holt.  Adm.  Ca.  100. 


This  was  an  action  brought  by  the  schooner  Port,  60  tons  register, 
from  Workington,  Cumberland,  with  a  cai^  of  paving  stones,  for  Liverpool, 
against  the  screw  steam  ship  Caaiilian,  to  recover  for  a  total  loss  resiUting 
from  a  collision  between  them,  about  9  p.m.,  on  the  30th  of  November,  1865, 
off  New  Brighton,  in  the  river  Mersey.  For  the  Port  the  wind  was  represented 
as  E.,  and  the  weather  fine,  clear,  and  moonlight.  For  the  CastUian,  the 
former  was  stated  as  N.E.,  and  the  latter  as  cloudy  and  overcast.  The  case 
for  the  Port  was,  that  it  was  high  water  and  the  tide  slack,  and  she  was 
carrying  her  proper  lights,  duly  fixed  and  brightly  burning,  and  was  close- 
hauled  on  the  port  tack,  making  scarcely  any  way  through  the  water,  heading 
up  the  river,  when  those  on  board  her  observed  the  green  lights  of  the  CastUian, 
distance  about  a  mile  from,  and  ahead  of  her;  that  she  was  kept  up<m  her 
course,  and  the  lights  of  the  Caaiilian  were  watched;  that,  soon  afterwards, 
the  red  light  of  the  Castiliah  also  came  into  view,  and  the  Cttstilian  herself  was 
seen  coming  direct  for  her;  that  the  Caaiilian  was  repeatedly  hailed  by  those 
on  board  the  Port;  and  at  length,  when  the  vessels  were  distant  about  200 
yards  from  each  other,  some  one  from  on  board  the  Cusiilian  hailed  those  on 
board  the  schooner  to  put  her  helm  a-port ;  that  her  (the  schooner's)  helm  was 
accordingly  put  to  port,  but  without  any  effect  by  reason  of  the  state  of  the 
wind  and  the  shortness  of  the  time,  and  the  Casfilian  almost  immediately 
afterwards  came  into  collision  with  the  schooner.  It  was  then  alleged  that 
the  Caatilian  with  her  stem  struck  the  Port  on  her  starboard  bow,  just  clear  of 
the  stem,  and  carried  her  head  round  to  the  northward,  and  then  backed  clear 
of  and  away  from  the  schooner,  and  that  the  crew  of  the  schooner  left  her  in 
their  boat,  and  the  schooner  shortly  afterwards  sank.  The  Caatilian  pleaded, 
that  she  left  the  Huskisson  Dock,  in  the  Mersey,  outward  bound,  in  chaise  of 
a  licensed  pilot,  and  proceeded  down  the  river,  there  being  a  light  breeze,  but 
quite  sufficient  to  give  a  schooner  under  sail  good  way,  and  she  was  heading 
about  N..  and  steaming  at  three-quarters  speed,  carrying  the  regulation  lights 
brightly  burning,  when  the  Port  was  seen  right  ahead,  distant  about  600  yards; 
that  shortly  afterwards  her  red  light  appeared,  and  she  seemed  to  be  steering 
for  the  Cheshire  shore,  and  tiie  helm  of  the  CastUian  was  thereupon  put  hard 
a-port,  and  her  engines  stopped  and  reversed,  but  that  the  schocmer  star- 
boarded her  helm  (showing  her  green  light),  whereupon  the  schooner  was  hailed 
to  port;  that  the  two  vessels,  however,  came  in  collision,  the  starboard  bow 
of  the  schooner  coming  in  contact  with  the  stem  of  the  steamer.  It  wps 
further  pleaded,  that  the  schooner  did  not  carry  the  regulation  lights  duly 
exhibited  and  duly  burning;  that  she  did  not  keep  her  course,  as  she  was  bound 
to  do,  but  improperly  starboarded  her  helm ;  and  that  the  collision  was  wholly 
occasioned  by  the  improper  navigation  of  the  schocmer,  and  by  the  negligence 
of  those  on  board  her,  and  was  not  occasioned  by  those  on  board  the  CastiUan ; 
but  that,  if  the  collision  was  in  anywise  occasioned  by  iAie  CastUian,  it  was 
occasioned  by  the  default  of  the  pilot  employed  by  compulsion  of  law.  The 
witnesses  on  both  sides  were  examined  vivd  voce. 

The  Court  was  assisted  by  Captain  Owen  and  Captain  Close. 

Mr.  Butt  and  Dr.  Pritchard  appeared  for  the  Port;  Mr.  Brett,  Q.C.,  and 
Mr.  V.  Luskingion,  for  the  CasUUan, 

The  Court,  addressing  the  Elder  Brethren,  said :  Gentlemen,  we  all  know 

by  the  law  in  a  case  of  this  kind,  that  it  was  the  duty  of  the  steamer  to  avoid 
the  schooner,  and  it  was  the  duty  of  the  schooner  to  do  nothing  whatsoever, 

*  Decided  imder  Art.  16  at  The  BegalatioDS  of  1868. 
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but  to  keep  her  course.  The  case  really  comes  to  this,  therefore,  that  the 
steamer  was  unquestionably  to  blame  for  this  collision,  unless  it  can  be  shown 
that  the  schooner  did  something  which  occasioned  it.  It  is  said  in  the 
pleadings  and  evidence  that  the  schooner  is  to  blame  for  starboarding  her  helm, 
and  for  not  carrying  the  lights  required  by  law.  The  two  questiona  for  you  to 
determine,  then,  are  simply  these — whether  the  schooner  did  or  did  not  star- 
board so  as  to  co-operate  to  occasion  this  collision;  and  whether  the  schooner's 
lights  were  so  deficient  as  not  to  give  those  on  board  the  steamer  the  advantage 
required  by  law,  of  descrying  the  vessel  in  due  time,  so  as  to  enable  her  to  take 
those  means  which  were  undoubtedly  within  her  power  to  avoid  this  collision. 
I  am  of  opinion,  from  the  evidence  of  the  plaintiffs,  and  from  the  evidence  of  a 
witness  produced  by  the  defendants,  the  pilot  of  a  vessel  called  the  Oneida, 
that  the  helm  of  the  schooner  was,  to  a  certain  extent,  starboarded;  but  to 
what  extent  it  was  starboarded,  and  whether  it  was  starboarded  enough  to 
cause  the  ooUision,  is  a  matter  of  difficulty,  which  I  must  submit  to  your 
judgment.  As  to  the  lights  of  the  schooner,  I  am  inclined  to  think  that  it  is 
not  shown,  on  the  part  of  the  steamer,  to  my  satisfaction  at  all,  that  such  was 
the  state  of  the  lights  as  to  have  prevented  their  being  seen  by  that  vessel  in 
time,  or  that  such  was  the  condition  of  the  night  as  to  have  prevented  their 
being  descried  in  sufficient  time ;  for  it  is  not  enough  to  say  the  lights  were  not 
of  the  best  quality,  or  such  as  the  law  demands,  if  the  night  was  such  that,  if 
those  on  board  the  steamer  had  used  the  best  means  in  their  power,  they  could 
with  facility  have  avoided  the  schooner.  Looking  at  the  pleadings  of  the 
Castilian,  they  state  that  the  collision  was  occasicmed  by  the  starboarding  on 
the  part  of  the  schooner;  and  she  represents,  in  her  preliminaiy  acts  and 
pleadings,  she  saw  the  schooner  at  the  distance  of  from  500  to  600  yards.  I 
question  very  much,  looking  at  the  description  of  the  night — call  it,  if  you 
please,  a  fair  night,  but  hazy  on  the  water — whether  she  had  not  ample 
opportunity,  if  all  this  be  true,  of  avoiding  the  collision  in  question  with  the 
schooner. 

The  Court  and  Elder  Brethren  retired  for  consultation,  and.  upon  their 
return. 

Dr.  LusHiNOTON  said :  "  We  are  of  opinion  that  the  steamer  is  to  blame  for 
this  collision,  and  that  the  fault  is  not  wholly  attributable  to  the  pilot. 


IN  THX  PRIVT  COUNCIL. 

Nov.  1,  1866. 

"  THE  SAMPHIRE  "  ».  "  THE  FANNY  BUCK."* 

Holt.  Adm.  Ca.  103. 

SmppiNO.  G. — This  was  an  action  brought  by  the  paddle  stoam  ship 
Samphire,  183  tons  register,  employed  in  the  carriage  of  mails  and  passengers 
between  Dover  and  Calais,  against  the  American  barque  the  Fanny  Buck,  585 
tons  register,  from  Rotterdam  (in  ballast)  for  Cardiff,  to  recover  for  the  loss 
resulting  from  a  collision  between  them  three  or  four  miles  from  the  Admiralty 
Pier,  Dover,  about  11.15  p.m.,  on  the  13th  of  December,  1865.  The  case  for 
the  Samphire  was,  that  while  carrying  the  mails  and  about  70  passengers,  the 
wind  being  about  N.N.W.,  moderate  breeze,  the  night  very  dark  with  a  low 
haze,  and  the  tide  slack  water,  she  was  pursuing  her  usual  course  across  the 
Chaimel,  steaming  her  usual  speed,  about  12  knots  an  hour,  carrying  the 
regulation  lights  brightly  burning,  and  a  good  look-out  being  maintained  on 
board  her,  when  the  barque  was  observed  about  two  points  on  her  port  bow, 
distant  about  two  ships'  lengths,  and  shortly  afterwards  a  white  light  was 

*  Decided  tuider  Art.  15  of  The  Begalatioiu  of  1868. 
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seen  on  board  her.  That  the  hehn  of  the  Samphire  was  put  hard  a-port,  and 
her  engines  were  stopped  and  reversed,  but  the  Fanny  Buck  coming  on,  with 
her  stem  struck  the  port  bow  of  the  Samphire  with  great  force,  doing  very 
great  damage,  whereby  the  Samphire  was  put  in  great  danger  of  sinking,  and 
in  result  several  lives  were  lost.  The  Fanny  Buck  passed  on  without  rendering 
the  Samphire  any  assistance.  It  was  then  alleged  that  the  Fanny  Buck  did 
not  carry  or  exhibit  any  due  or  suflBcient  hght;  that  the  collision  was  wholly 
the  fault  of  the  Fanny  Buck,  and  was,  as  far  ae  the  Samphire  was  cimcemed, 
an  inevitable  accident.  The  Fanny  Buck,  on  whose  part  a  cross  action  was 
brought,  pleaded  that  she  was  in  charge  of  a  pilot,  the  night  being  dark  but 
clear,  and  the  wind  variable  from  N.  to  N.N.W.,  the  tide  making  to  the  east- 
ward at  the  rate  of  from  two  to  three  knots,  and  she  was  proceeding  under  all 
plain  sail — mainsail,  mizenstaysail,  and  gafEtopsail  only  excepted — close-hauled 
on  the  starboard  tack,  heading  about  W,,  making  sis  to  seven  knots,  exhibiting 
red  and  green  lights,  both  burning  brightly,  and  properly  placed  and  screened, 
a  good  look-out  being  kept  on  board  her,  when  the  bright  masthead  light  of  the 
Samphire  was  seen  on  the  starboard  bow,  at  the  distance  of  from  two  to  three 
miles,  and  Portly  after  such  light  was  so  seen,  the  red  light  of  the  Samphire 
was  also  seen.  That  the  Fanny  Buck  was  kept  on  her  course,  close-hauled  to 
the  wind  on  her  starboard  tack,  in  the  expectation  that  the  Sarnphire  would 
keep  out  of  her  way,  as  she  ought  to  have  done;  but  that  the  Samphire, 
however,  instead  of  keeping  out  of  the  way  of  the  Fanny  Back,  and  although 
the  crew  of  the  Fanny  Buck  loudly  hailed  her,  came  on  without  stopping  or 
easing  her  engines,  and  with  her  poet  side,  before  the  fore-rigging,  ran  with 
great  violence  against  the  stem  and  starboard  bow  of  the  Fanny  Buck,  and 
stove  in  such  bow,  and  did  her  other  considerable  damage,  in  consequence 
whereof  itie  Fanny  Buck  was  compelled  to  take  assistance  and  proceed  to 
Dover,  where  she  arrived  the  following  day.  It  was  further  pleaded  that  the 
collision  was  caused  by,  and  attributable  to,  the  negligent  and  improper 
navigation  of  the  Samphire,  in  not  keeping  a  good  look-out,  and  in  not  taking 
proper  measures  to  keep  out  of  the  way  of  the  Fanny  Buck;  and  that  no  blame 
in  regard  to  the  occurrence  of  the  coUision  was  attributable  to  the  Fanny  Buck, 
or  to  those  or  any  of  those  on  board  her.  Witnesses  on  both  sides  were 
examined  vivd.voce. 

The  Court  was  assisted  by  Captain  Were  and  Captain  Fenwick. 

Dr.  Deane,  Q.C.,  and  Mr.  F.  Luahington,  appeared  for  the  Samphire; 
Mr.  Breii,  Q.C.,  and  Mr.  E.  C.  Clarkson,  for  the  Fanny  Buck. 

The  Court,  addressing  the  Elder  Brethren,  said:  Gentlemen,  I  am  sure  I 
need  not  insist  upon  the  necessity  of  entirely  abstaining  from  allowing  to 
operate  on  your  minds  anything  that  has  occurred  relative  to  this  case  ante- 
cedently to  the  hearing.  We  are  all  of  us  bound  to  consider  the  evidence,  and 
to  form  our  determination  acoordmg  to  tISat  evidence,  throwing  out  of 
consideration  altc^etber  any  matters  which  might  have  occurred  in  another 
place,  and  upon  another  occasion.  The  vessel  proceeded  against  in  this  case — 
and  there  are  cross  actions — is  an  American  barque  of  585  tons,  and  the  vessel 
proceeding  is  the  Samphire,  a  well-known  mail  steamer  crossing  the.  Channel. 
In  virtue  of  treaties  which  have  taken  place,  all  the  regulations  respecting 
lights,  and  the  courses  to  be  pursued,  have  been  adopted  by  the  United  States 
of  America.  It  was,  therefore,  the  duty  of  the  Fanny  Buck  to  keep  her 
course  under  the  existing  circumstances— not  to  deviate  from  that  course  upon 
any  account  whatever ;  and  it  was  the  duty  of  the  Samphire  to  get  out  of  her 
way.  That  is  the  law  for  America  as  well  as  England.  The  Samphire's  case 
is,  that  a  strange  vessel  was  observed  two  points  on  her  port  bow,  distant  about 
two  ships'  length,  and  that  shortly  afterwards  a  white  light  was  seen  on  board 
her;  that  the  Samphire's  helm  was  put  hard  a-port;  that  they  were  unable  to 
discover  the  barque  at  an  earlier  period ;  that  the  attempt  of  putting  the  helm 
hard  a-port  utterly  and  wholly  failed,  and  the  collision  occurred.  You  will 
advise  me  whether,  under  these  circumstances,  admitting  these  to  be  the  facts, 
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the  steamer  was  justified  in  calling  this  an  inevitable  accident,  or  whether,  had 
there  been  a  proper  look-out  on  board  her,  this  accident  would  not  have 
occurred.  There  are  two  ways  of  looking  at  this  case.  One  is,  to  suppose 
that  the  night  was  extraordinarily  dark  and  hazy,  and  that  the  steamer,  going 
at  the  rate  of  12  knots  an  hour,  was  going  at  an  improper  rate  of  speed,  and  she 
would  be  in  foult  in  consequence  of  so  doing.  I  do  not  think  the  evidence 
would  at  all  support  that  view  of  the  case,  because,  looking  at  the  testimony 
given  by  the  Belgian  lieutenant,  and  looking  at  the  whole  of  the  evidence,  I 
take  it  that  this  was  a  night  in  which  it  was  dark,  and  there  may  have  been, 
for  aught  I  say  to  the  contrary,  a  little  haze  on  the  water,  but  there  was 
nothing  to  create  any  extraordinary  difficulty.  Then  we  come  to  this,  that, 
if  there  were  proper  lights  on  board  the  Fanny  Buck,  unquestionably  the 
steamer  ought  to  have  seen  them;  and  if  she  did  not,  it  must  have  been  in 
<x>n8equenoe  of  her  own  want  of  a  good  look-out,  which  would  have  enabled 
her  BO  to  have  done.  I  cannot  doubt  that  both  lights  were  burning  and 
exhibited  on  board  the  barque  at  the  time  of  the  collision,  looking  at  the 
evidence,  and  also  because  all  the  testimony  from  the  steamer  is  to  the  effect 
that  the  green  light  was  seen,  and  nobody  disputes  about  the  red  light.  Then 
cornea  the  question — in  what  state  was  the  green  hght  burning,  and  was  it,  or 
not,  a  sufficient  Ught?  That  is  really  the  gist  of  this  case.  I  was  in  hopes 
that  we  should  get  from  the  witnesses  from  the  Board  of  Trade,  something  like 
an  intelligible  account  of  how  they  judged  as  to  the  sufficiency  of  the  lamps; 
but  I  am  bound  to  tell  you  that  nothing  was  ever  more  unsatisfactory  to  my 
mind.  They  did  not  appear  to  me  even  to  have  a  pattern  by  which  they 
regulated  their  judgment.  They  appear  to  have  had  no  principles  upon  which 
they  founded  their  opinion,  but,  in  a  sort  of  overhand  guess  way,,  to  have 
rejected  those  lamps  which  did  not  please  them,  and  to  have  an  idea  as  to 
what  was  a  proper  l^mp.  But  goodness  only  knows  what  it  was.  You  have 
had  the  evidence  of  the  maker  of  this  lamp ;  you  have  heard  his  statement  of 
how  he  made  an  experiment,  how  he  found  that  the  lamps  complied  with  the 
regulations,  that  he  had  made  all  of  the  same  pattern  and  same  dimensions, 
and  had  fixed  his  stamp  thereon.  I  now  leave  it  to  you,  gentlemen,  to  say 
whether  this  is  not  adequate  proof  these  lamps  were  capable,  if  properly 
trimmed  with  oil,  of  fulfilling  the  demand  made  by  the  regulations.  If  you 
should  be  of  opinion  in  the  affirmative,  the  next  point  is,  according  to  the 
evidence  in  the  case,  are  you  of  opinion  that  the  lamps  were  so  trimmed,  from 
time  to  time,  as  to  be  capable  of  showing  the  light  in  the  manner  stated?  If 
you  should  think  that  the  Fanny  Buck  carried  proper  lights,  and  that  they 
were  burning  properly  at  the  time  of  collision,  then  there  is  an  end  of  the  case. 

The  Court  and  Elder  Brethren  retired  for  consultation,  and  upon  their 
return. 

Dr.  Ldbbinoton  said :  The  steamer  is  solely  to  blame  for  this  collision. 

Decree  accordingly  in  both  actions. 

On  this  case  being  taken  oa  appeal  to  the  Judicial  Committee  of  the  Privy 
CoimcU,  Lord  Westbury  delivered  their  lordships'  judgment  as  follows:  — 
We  have  considered  this  case,  which  is  certainly  one  of  great  importance, 
because  it  is  most  necessary  that  steamers,  which  go  at  a  great  rate  of  speed, 
and  have  always  within  themselves  the  power  of  regulating  their  course  so  as 
to  prevent  collision,  should  be  placed  under  the  rule  of  observing  great  diligence 
and  care  in  their  nightly  voyages.  Their  lordships  entirely  agree  with  the 
Court  below  that  the  issue  in  this  case  is  simply  whether  the  Fanny  Buck  had 
lights  properly  burning  at  the  time  when  the  collision  occurred.  It  is  not  the 
issue  which  has  been  attempted  to  be  substituted  by  the  counsel  for  the 
appellant,  vie.,  whether  there  was  a  want  of  reasonable  diligence  on  the  part 
of  the  Samphire.  That  may  be  the  consequence  of  finding  the  fact  that  the 
Fonny  Buck  had  proper  lights  burning  at  the  time  of  the  collision.    By  "  proper 
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lights  "  we  mean  such  lights  as,  with  reasonable  care  on  the  part  of  tiie 
Samphire,  must  have  been  seen  by  the  Samphire  in  time  to  prevent  a  oollision. 

The  evidence  upon  that  issue  is  entirely  one  way.  There  is  positive 
testimony,  by  pereons  whose  characters  are  above  suspicion,  that  the  lamps  on 
board  the  Fanny  Buck  httd  been  properly  trimmed,  and  were  properly  btuning 
at  the  time  of  the  coliision. 

That  is  attempted  to  be  met,  on  the  part  of  the  appellant,  first  by  a 
species  of  argumentative  allegation,  viz.,  that  the  lamps  were  so  constructed 
that  they  could  cot  have  answered  the  purpose  for  which  they  were  required. 
But  we  find  that  this  assertion  is  contradicted  by  the  evidence.  The  maker 
of  the  lamps,  a  French  manufacturer,  states  that  the  lamp  was  of  a  similar 
construction  with  a  great  number  of  others  which  he  has  supplied  to  ships  for 
many  years  with  great  success;  and  his  evidence  proves  that  this  lamp,  if 
properly  trimmed,  would  answer  every  purpose  of  a  ship's  lamp,  in  conformity 
with  the  regulations. 

An  attempt  was  then  made  on  the  part  of  the  appellant  to  meet  this 
testimony  by  the  examination  of  two  English  surveyors;  but  their  evidence 
fails  entirely  to  show  that  the  lamp  was  so  constructed  as  to  be  incapable  of 
answering  its  purpose.  The  objection  which  they  take  to  it  is  simply  with 
respect  to  the  shade  of  the  green  glass,  their  opinion  being  that  if  the  green 
were  darker,  the  light  would  be  seen  at  a  greater  distance ;  but  no  one  of  them 
ventures  to  say  that  the  lamp  was  so  constructed  as  that,  with  prefer  care 
paid  to  the  trimming  and  the  burning  of  it,  it  would  not  cast  a  light  which 
would  be  quite  capablerof  being  seen  so  as  to  prevent  a  oollision;  and  one  of 
them  distinctly  says,  in  answer  to  the  final  question  which  was  put  to  him  by 
the  learned  Judge  in  the  Court  below,  that  the  lamp  was  sufficient  to  throw  a 
light  to  a  considerable  distance. 

Now  these  two  vessels  at  the  time  of  the  collision  were  in  this  relative 
position; — the  Fanny  Bvck  was  close-hauled,  beating  against  the  wind,  with 
the  tide,  such  as  it  was,  against  her,  and  running  at  the  rate  of  between  five 
and  six  knots  an  hour.  The  steamer's  course  was  nearly  at  a  right  angle  to 
the  line  of  the  course  of  the  Fanny  Buck,  and  the  Samphire  was  running  at  the 
very  considerable  rate  of  twelve  knots  or  upwards  of  twelve  knots  an  hour. 

It  was  quite  wrong  for  the  steamer  to  go  at  that  rate,  unless  she  was 
perfectly  certain  that  in  the  night  time  she  would  be  able  to  see  the  lights  of 
approaching  vessels, — ^provided,  of  course,  those  lights  were  proper  and 
sufficient. 

We  must  remark  here  a  very  material .  omission  on  the  part  of  the 
Samphire.  The  evidence  on  the  part  of  the  Samphire  is,  that  there  was  a 
look-out  man  ahead ;  that  the  master  was  on  the  bridge ;  that  with  him  there 
was  another  man,  Malpas,  and  also  a  call-boy  to  communicate  his  orders  to  the 
engine-room.  The  locdc-out  man  (Northover)  states  that  he  was  sometimes  on 
the  larboard  bow»  sometimes  on  the  starboard  bow.  He  says  that  he  saw  the 
sails  of  the  Fanny  Buck  first,  and  afterwards  her  lights.  There  is  a  good  deal 
of  discrepancy  between  the  evidence  of  the  master  on  the  one  side,  and  the 
evidence  of  Northover  on  the  other,  as  to  the  distance  of  the  vessels ;  but  the 
material  omission  on  the  part  of  the  Samphire  is  this,  that  the  other  Io<^-out 
man  (Malpas)  is  not  called  at  all.  No  evidence  is  attempted  to  be  given  by 
Malpas  in  favour  of  the  Samphire . 

The  evidence  of  the  engineer  of  the  Samphire  is  distinct  and  conclusive 
against  her,  because  he  admits  that  immediately  after  the  collision,  he  ran 
upon  deck,  and  then  saw  the  green  light  of  the  Fanny  Buck,  which,  he  aa^ 
was  burning  dim ;  but  dim  as  it  was,  in  his  opinion  it  was  a  light  which  might 
have  been  seen  three-quarters  of  a  mile  off.  The  other  evidence  on  the  part  of 
the  Samphire  is  full  of  inconsistencies.  If  you  believe  the  evidence  of  tJie 
master,  there  was  no  green  light ;  and  he  asserts  that  the  light  which  he  saw 
was  a  bright  light  moving  over  the  side  of  the  vessel.  The  evidence  of 
N(»ihover  is  distinct  that  he  saw  the  grran  light ;  the  evidence  of  the  engineer 
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is  that  he  saw  a  green  light ;  the  evidence  of  a  passenger  on  board  the  Samphire 
is  that  he  saw  a  green  light  at  the  time  of  the  collision. 

An  attempt  has  also  been  made  to  show  that  there  was  no  sufficient 
testimony  with  regard  to  the  trimming  of  the  lamps,  and  that  the  lamp  was 
one  which  required  regular  trimming. 

Now  the  mate  of  the  Fanny  Buck  is  most  distinct  up<m  that  point;  and 
there  is  nothing  which  can  with  any  propriety  be  thrown  into  the  opposite 
scale,  because  the  testimony  given  by  the  individual  Miller  only  discredits  the 
persons  who  bring  forward  a  witness  so  utterly  unworthy  of  belief. 

Upon  the  whole,  therefore,  we  are  decidedly  of  opinion,  and  our  opinion 
is  confirmed  by  that  of  the  professional  gentlemen  who  are  here,  that  the 
conclusion  of  the  Court  below  was  right ;  that  the  issue,  as  put  by  the  learned 
Judge  of  the  C!ourt  below  in  his  judgment,  was  the  true  one;  and  that  the 
evidence  upon  that  issue  is  conclusive  and  satisfactory. 

Their  lordships  will  therefwe  humbly  report  to  her  Majesty  that  the 
judgment  and  decree  of  the  High  Court  of  Admiralty  oi^ht  to  be  afiBrmed  and 
this  appeal  dismissed  with  costs. 

See  a\ao  the  cases  of  The  EmpcroT  v.  The  Zephyr,  under  Article  4;  The 
Sea  Nymph  of  Cheater,  and  The  Emperor  v.  The  Lady  of  ihe  Lake,  under 
Article  5;  The  Joseph  Straker  v.  The  Karla,  under  Article  16;  The  Iron  Dvke, 
The  Newburgh  v.  The  Osoar,  The  Great  Conquest  v.  The  David  Cannon,  The 
Una  V.  The  Thomas  Lea,  and  The  Uncas  v.  The  Maander,  under  Article  18; 
and  The  Margaret  v.  The  Emma,  under  Article  19. 


ADHIBALTY. 

Jan.  17,  1866. 
"  THE  JUNO  "  V.  "  THE  EVANGELINE."* 
Holt.  Adm.  Ca.  222. 

Shippino.  G; — ^This  was  an  action  brought  by  the  owners  of  the  schooner 
Juno,  92  tons,  from  Poole  (Dorset),  laden  with  fish  for  Lisbon,  against  the 
ship  Evangeline,  from  London,  with  a  general  cai^o  for  Calcutta,  to  obtain 
compensation  for  the  loss  resulting  from  a  collision  between  them,  some  few 
miles  from  the  Start  Point,  about  7  p.m.  on  the  27th  of  February,  1866.  For 
the  Juno,  the  wmd  was  stated  as  about  S.W.,  and  the  weather  as  cloudy, 
but  fine;  for  the  Evangeline,  the  former  was  represented  as  about  W.S.W., 
and  the  latter  as  moderate  breeze,  but  increasing :  the  night  dark  and  overcast. 
The  case  for  the  Jttno  was,  that  while  proceeding  under  all  plain  sail,  close- 
hauled  on  the  port  tack,  heading  W.N.W.  making  3  knots,  carrying  her  proper 
lights,  the  Evangeline  was  seen  astern  on  her  port  quarter,  distant  a  mile; 
thuat  she  (the  Juno)  was  kept  on  her  course,  close-haiiled  to  the  wind  on  the 
port  tack,  in  the  expectation  that  the  Evangeline  (which  was  sailing  faster 
than,  and  overtaking  the  Juno),  would  take  proper  measures  to  keep  out  of 
the  way  of  the  Juno;  but  the  Evangeline,  although  she  was  hailed  from  the 
Juno,  came  on  without  any  apparent  alteration  of  her  course,  and  approached 
so  near  to  the  Juno  that  she  rendered  a  collision  imminent,  whereupon,  in 
order  to  avoid  imminent  danger,  the  helm  of  the  Juno  was  ported,  notwith- 
standing which  the  Evangeline  ran  into  and  struck  the  Juno  on  the  port 
quarter,  and  did  her  so  much  damage  that  her  master  and  crew  got  on  board 
toe  Evangeline  to  save  their  lives.  The  two  vessels  remained  in  contact 
together  for  about  one  hour  and  a  half,  after  which,  the  Evangeline,  having 
got  clear  of  the  Juno,  squared  away,  and  proceeded  back  up  channel  to  Cowes, 
where  she  landed  the  master  and  crew  of  the  Juno.    The  Juno  subsequently 

*  Decided  under  Art.  17  of  The  Begnlationi  of  1668. 
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drove  ashore  near  Dartmouth,  and  became  a  wreck.  The  answer  on  the 
part  of  the  Euangeline,  by  whose  owners  a  cross  action  was  brought,  pleaded 
that  the  tide  was  about  high  water,  that  she  was  close-hauled  on  the  port 
tack,  heading  about  N.W.,  and  naaking  5  knots,  abowing  the  Admiralty 
regulation  lights,  when  the  Juno  was  observed  about  a  quarter  of  a  mDe 
distant,  about  a  point  and  a  half  to  the  lee  bow.  No  light  was  visible  on 
board  her,  nor  could  it  be  perceived  at  first  what  tack  she  was  on;  but  on 
examination  she  appeared  to  be  on  the  same  tack  as  the  EvangeUne,  but 
lying  a  little  closer  to  the  wind.  The  Evangeline' a  helm  was  immediately 
put  hard  a-port,  and  thereby  the  Evangeline  would  have  gone  clear  under 
the  stern  of  the  Juno;  but  as  the  Evangeline  approached,  those  on  board  the 
Juno,  who  had  a  conomanding  view  of  the  EvangeUne,  shouted  to  l^e  Evan- 
geline to  luS,  and  thereupon  the  helm  of  the  Evangeline  was  put  hard  down. 
A  coUision  shortly  afterwards  ensued,  the  jibboom  of  the  Evangeline  strikiag 
the  Juno's  mainmast,  and  the  Evangeline's  stem  striking  the  Juno's  stem,  but 
not  doing  any  serious  damage  to  the  hull.  The  crew  of  Juno  immediately 
olimbed  on  board  the  Evangeline,  and  although  the  two  vessels  remained  in 
collision  for  more  than  an  hour,  refused  to  return  to  their  own  vessel  in  order 
to  endeavour  to  save  her.  The  Evangeline  put  back  to  Cowes  for  repairs.  The 
witnesses  for  the  EvangeUne  were  examined  vivd  voce,  the  evidence  tor  the 
Juno  being  printed. 

The  Court  was  assisted  by  Captcun  Drew  and  Admiral  Collinson. 

Dr.  Deane,  Q.C.,  and  Mr.  E.  0.  Clarhaon  appeared  for  the  Juno; 
Mr.  Brett,  Q.C.,  and  Mr.  V.  Lushington  for  the  EvangeUne. 

The  Couht,  addressing  the  Elder  Brethren,  said :  Gentlemen,  I  apprehend 
that  upon  the  opinion  which  you  form  as  to  the  facts  of  tdiis  case  wiU  depend 
the  ultimate  decision.  There  is  contradictory  evidence,  and  the  whole  of 
the  evidence  has  been  thoroughly  sifted.  There  were  two  vessels  proceeding 
down  channel,  and  Hhe  EvangeUne  was  overhauling  the  Juno.  There  is  no 
doubt  as  to  itie  law,  as  laid  down  by  statute,  that  the  Evangeline,  under 
those  circumstances,  was  bound  to  give  way  to  the  vessel  in  advance,  either 
by  starboarding  her  helm  or  porting  it,  as  might  be  most  convenient.  That 
the  Evangeline  ported  in  order  to  avoid  the  collision,  is  an  undoubted  fact; 
but  it  is  tilleged  for  the  Juno  that  the  Evangeline  ported  at  a  time  when 
she  was  in  such  a  situation  that  the  consequence  of  it  was  to  produce  a 
collision  instead  of  avoiding  it.  It  was  said,  in  the  argument  on  behalf  of 
the  Juno,  that  the  Evangeline  was  so  far  to  windward  of  her — some  5  or  6 
points,  I  think  one  of  the  witnesses  said  6  points — at  any  rate,  so  far  to 
windward,  and  so  far  in  advance,  that  to  port  was  to  seek  certain  destruction. 
How  many  points  she  was  to  windward  of  her,  considering  the  quarter  from 
which  the  wind  blew,  is,  I  think,  a  question  of  considerable  importance. 
There  is  not  a  word  said  in  the  petition  as  to  the  Juno  having  hailed  the 
EvangeUne  to  lufF.  Whether  hailing  her  to  lufE,  and  the  actual  luffing  was 
the  cause  of  the  ooUision,  is  a  question  for  you  to  determine.  In  the  answer 
of  the  Evangeline,  it  is  said  there  was  no  light  visible  on  board  the  Juno, 
which  might  very  well  be  as  she  was  following  the  Juno  up;  but  there  is 
no  reason  to  suppose  that  the  Juno  was  not  carrying  her  proper  Ughte.  Tou 
will  form  yotur  opinion  what  were  Uie  bearings  of  these  vessels  at  the  time 
the  Evangeline  ported,  whether  it  was  a  proper  measure,  and  upon  that  I 
say  nothing,  and  whether  it  was  done  in  time.  The  Juno  admits  she  ported. 
Beyond  all  doubt  that  was  an  improper  act  on  her  part,  unless  you  should 
be  of  opinion  that  the  danger  was  so  imminent  that  in  order  to  save  Ufe,  that 
was  the  only  measure  that  could  be  pursued. 

The  Court  and  Elder  Brethren  then  retired  for  consultation,  and  upon 
tiieir  return — 

Br.  Lushinqton  said :  I  am  advised,  and  I  see  no  reason  to  dissent  from 
the  advice  which  has  been  offered  to  me,  tiiat  the  EvangeUne  is  sdiely  to 
blame  for  this  coUision. 
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April  26,  1866. 
THE  UNCAS  ■'  V.  "  THE  M^ANDEE."* 
Holt.  Adm.  Ca.  243. 

Shippinq.  G. — ^This  was  an  action  brought  by  the  owners  of  the  late 
ship  Uncas,  1,320  tons  register,  from  Callao  for  Queenstown  for  orders,  and 
thence  to  Liverpool,  laden  with  a  cargo  of  guano,  against  the  steam  ship 
MeBandeT,  974  tons  gr<»s  register,  from  Liverpool  for  the  Mediterranean,  to 
recover  for  a  total  loss  resulting  from  a  collision  between  them  oS  the  Tuskar 
Bock,  in  the  Lrish  Channel,  about  5  p.m.  on  the  Ist  of  December,  1865.  For 
the  Uncaa,  the  wind  was  represented  as  S.  by  E.,  and  the  weather  as  clear 
and  moonlight;  for  the  Mtsander,  the  former  was  stated  as  S.'S.E.,  and  the 
latter  as  olouc^  and  hazy,  strong  breeze — ^the  tide  being  about  two  hours* 
flood,  running  about  two  and  three-quarters  knots.  The  case  for  the  Uncaa 
was,  that  while  under  all  plain  sail,  making  seven  knots,  and  steering  E.N.E., 
carrying  her  proper  regulation  lights,  duly  exhibited  and  brightly  htuming, 
the  masthead  light  of  the  Maander  was  seen  nearly  ahead,  at  the  distance 
of  about  a  mile;  that  the  Uncaa  was  kept  on  her  courae,  in  the  expectation 
that  the  Maander  would  keep  clear  of  her,  until  the  McBander,  which  was 
under  steam  and  sail,  was  seen  to  be  rapidly  approaching  the  Uncas  on  her 
starboard  bow,  and  close  upon  her,  whereupon  the  helm  of  the  Uncaa  was 
put  ufi  with  a  view  of  lessening  the  effects  of  the  then  inevitable  collision, 
and  the  Mtsandar  almost  immediately  afterwards  ran  against,  and  with  her 
stem  struck  the  Uncaa  with  great  violence  about  the  after  part  of  the  starboard 
main  rigging,  and  out  right  into  her,  and  caused  her  almost  immediately  to 
sink,  her  crew  having  just  time  to  escape  to  the  Mceander;  that  the  McBander, 
whilst  approaching  tiie  Uncaa,  did  not  duly  slacken  her  speed,  or  duly  stop 
and  reverse  her  engines ;  that  those  on  board  the  Maander  did  not  take  proper 
measures  to  keep  clear  of  the  Uncaa.  The  defence  of  the  Mesander  set  forth, 
that  she  was  steering  S.W.  }S.,  and  going  about  seven  knots,  curying  the 
rsgulaticHi  lights,  properly  exhibited  and  burning,  when  the  red  light  <^  the 
Uncaa  was  observed,  distont  about  two  and  a  haif  miles,  bearing  about  three 
points  on  the  starboard  bow,  whereupon  the  helm  of  the  Mceander  was  ported, 
and  the  red  light  was  brought  on  the  port  bow  of  the  Meeander;  that  the 
red  light  appearing  to  be  closing,  the  helm  of  the  MtBander  was  put  hard 
a-port,  and  her  engines  stopped,  but  that  the  Uncaa,  showing  her  green  light, 
ran  across  the  Mtsander'a  bow  at  great  speed,  and  with  her  starboard  side, 
between  main  and  mizen  rigging,  came  into  contact  with  the  stem  of  the 
MtsandeT.  It  was  then  alleged  that  the  Uncaa  did  not  keep  her  course,  as 
she  was  bound  to  do,  but  improperly  starboarded  her  helm. 

The  witnesses  on  both  sides  were  examined  vivd  voce. 

The  Court  was  assisted  by  Captain  Shuttleworth  and  Admiral  Collinson. 

Mr.  Milward,  Q.C.,  and  Mr.  E.  C.  Clarkaon,  appeared  for  the  Uncaa; 
Mr.  Aapinall,  Q.O.,  and  Mr.  V.  Luahington,  for  the  Misander. 

The  Court,  addressing  the  Elder  Brethren,  said :  Gentlemen,  in  one 
respect  this  is  a  case  of  great  importance — mean  with  regard  to  the  value 
which  is  at  stake,  and  dependent  upon  our  decision.  Under  the  rules  and 
regulations  for  a  steamer  and  sailing  vessel  meeting,  it  was  the  duty  of  the 
steamer  meeting  the  sailing  vessel  to  get  out  of  her  way,  and  it  was  the  duty 
of  the  sailing  vessel  to  keep  her  course.  If  this  collision  took  place  from 
the  fault  of  the  Uncaa,  there  is  an  end  of  the  whole  question,  and  we  need 
not  inquire  whether  the  Maander  did  her  duty  or  not.  The  question  is — did 
or  did  not  the  Uncaa  not  merely  starboard,  but  so  alter  her  course  as  to  bring 

*  Decided  nndw  Art.  18  of  The  Begolatioiu  of  1868. 


about  this  collision?  Her  witnesses  swear  she  did  not  alter  her  course.  As 
to  the  steamer,  I  must  leave  it  to  you  to  consider  whether  she  pursued  the 
right  measures  under  all  the  circumstances. 

The  Court  and  Elder  Brethren  retired  for  consultaticm,  and  upon  their 
return — 

Db.  Lushinoton  said :  I  am  advised  by  the  gentlemen  who  have  favoured 
me  with  their  attendance,  that  this  collision  was  brought  about  entirely  by 
the  fault  of  the  Uncas;  that  she  must  not  only  have  starboarded,  but  that 
she  must  have  altered  her  course,  as  there  is  no  ot^er  rational  solution  to 
the  manner  in  which  the  vessels  could  have  come  together.  They  so  advise 
me.  and  I  see  no  reason  not  to  adopt  their  opinion. 


ADMIRALTY. 

June  9,  1866. 
*'  THE  EBINAGH  "  v.  "  THE  RJUKAN."* 
Holt.  Adm.  Ca.  244. 

Shippinq.  G. — This  was  an  action  brought  by  the  barque  Erinagh, 
308  tons,  from  St.  Kitts,  with  cotton  and  sugar>  for  Greenock,  against  the 
ship  Rjukan,  684  tons,  from  Bordeaux,  in  ballast,  for  Quebec,  to  obtain 
compensation  for  dam^e  sustained  by  reason  of  a  collision  between  them 
at  sea,  about  1  a.h.  on  the  28rd  of  April,  1865.  The  Erinagh  stated  tiie 
wind  as  from  N.N.E.  to  N.E.,  and  the  weather  as  starlight,  but  no  moon, 
rather  hazy  on  the  horizon,  with  occasional  showers,  very  strong  wind, 
approaching  to  a. gale,  with  heavy  sea  running.  The  Bjukan  represented  the 
former  as  N.  by  E.  to  N.N.E. ,  and  the  latter  as  dark  and  cloudy.  The  case 
for  the  Erinagh  was,  that  while  under  ciose-reefed  fore  and  main  topsails  and 
foretopmost  staysail,  close-hauled  on  the  port  tack,  head  reaclung  and  with 
scarcely  steera^  way.  tiie  green  light  of  uie  Rjukan  was  seen  bearing  three 
points  on  the  starboard  bow.  distant  a  mile.  That  she  (the  barque)  kept 
her  course,  and  the  Rjukan  having  the  wind  free,  and  under  full  sail,  continued 
rapidly  to  approach,  showing  her  green  light  until  within  a  short  distance, 
when  suddenly  the  green  light  disappeared  and  the  red  light  opened,  and  the 
Rjukan  ported  as  if  to  cross  the  barque's  bows.  That  the  crew  of  the  barque 
loudly  hailed  the  Rjukan  to  starboard  their  helm  and  keep  away,  to  which 
no  attention  was  paid.  That,  seeing  a  collision  was  inevitable,  the  yards  of 
the  Erinagh  were  thrown  aback,  and  her  helm  was  starboarded,  but  she  had 
not  sufficient  way  through  the  water  to  render  this  last  measure  of  any  avail. 
That  while  the  yards  of  the  Erinagh  were  being  thrown  aback,  the  port  bow 
of  the  Rjukan  struck  the  starboard  side  of  the  bowsprit  of  the  Erinagh,  carrying 
it  away,  together  with  the  starboard  cathead  and  cutwater,  and  the  Rjukan 
then  forged  round  to  the  port  side  of  the  Erinagh,  doing  considerable  damage, 
and  the  vessels  remained  in  collision  about  a  quarter  of  an  hour.  It  was 
then  asserted  that  the  foremast  of  the  Erinagh  was  so  severely  sprung  by  the 
collision,  that  it  shortly  afterwards  broke  away' about  14  feet  from  the  deck; 
that  all  the  crew  of  t^e  barque,  except  three,  got  on  board  the  Bjukan, 
thinking  their  vessel  was  going  down  by  the  head,  but  it  being  ascertained 
that  she  was  making  no  water  they  returned,  and,  having  rigged  a  jury  mast, 
proceeded  on  their  voyage.  The  Rjukan  pleaded  that  she  was  proceeding 
under  double-reefed  topsails,  foresail,  reefed  mainsail,  crossjack,  jib,  ana 
mizen,  heading  W.  by  N.,  making  five  knots,  carrying  the  proper  lights, 
brightly  burning  and  properly  screened,  when  a  light,  the  colour  of  which 
«ras  not  then  distinguishable,  was  seen  ahead  half  a  mile  off,  and  that  there- 
upon the  helm  of  the  Rjukan  was  ported,  and  the  red  and  green  lights  of 

*  Decided  onder  Art.  18.  <tf  The  BegnUtioiu  of  1868. 
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the  Erinagh  were  then  seen.  That  the  helm  of  the  Rjukan  was  kept  a-port 
and  her  after-yards  were  braced  sharp  up,  and  she  was  brought  close  to  the 
wind  on  the  starboard  tack,  and  she  was  so  kept;  but  that  the  ErincLghy 
which  was  on  the  port  tack,  ran  into  and  with  her  stem  and  starboard  bow 
struck  the  Rjukan  on  her  port  bow.  The  Rjukan  attributed  the  collision  to 
the  Erinagh  starboarding  her  helm  instead  of  porting  it.  The  depositions  of 
the  witnesses  on  both  sides  were  printed. 

The  Court  was  assisted  by  Captain  Were  and  Captain  Nisbet. 

Mr.  Aapinall,  Q.C.,  and  Mr.  Potter,  appeared  for  the  Erinagh;  Mr.  Brett, 
Q.C.,  and  Mr.  E.  C.  Clarkson,  for  the  Rjukan. 

The  Coubt,  addressing  the  Elder  Brethren,  said:  Gentlemen,  supposing 
these  two  vessels  were  meeting  end  on,  it  is  dear  that  tiie  Erinagh  did  not 
obey  the  11th  rule ;  that  she  did  not  port,  and  that  she  starboarded — when 
and  at  what  time  may  be  a  matter,  of  discussion  hereafter;  but,  if  that  rule 
applies,  the  Erinagh  was  to  blame.  "Whether  the  case  falls  under  the  12th 
Bule,  which  appUes  to  vessels  crossing,  is  a  matter  entirely  for  your  consider- 
ation. You,  having  before  you  the  stAtement  of  the  wind  and  courses,  will 
know  which  ship  ought  to  have  kept  out  of  the  way,  and  what  ought  to  have 
been  the  line  of  conduct  pursued  by  each  ship.  What  they  did  do  I  think 
is  clear  enough,  and  you  have  only  to  form  your  opinion  whether  that  was  ' 
right  or  wrong.  It  is  quite  dear  to  my  mind  that  the  Rjukan  ported,  and 
the  Erinagh  starboarded.  When  she  starboarded  is  a  matter  for  your  consider- 
ation, and  of  importance. 

The  Court  and  Elder  Brethren  retired  for  consultation,  and  upon  their 
return — 

Br.  Lushinoton  said:  We  al^ think  that  the  Rjukan  is  solely  to  blame. 

See  also  the  cases  of  The  Emperor  v.  The  Zephyr,  under  Artide  4;  The 
Pyrua  v.  The  Smalea,  under  Artide  5 ;  The  Dapper  v.  The  Lady  Normanby, 
under  Article  11;  The  James  Dunn  v.  The  Tynan,  The  Benedetto  v.  The 
Calypeo,  The  EUea  v.  the  Orinoco,  The  Sea  Serpent  v.  The  Presto,  The 
George  Dean  v.  The  Constitution,  The  Hawk  v.  The  Hannah  Mary,  under 
Artide  12;  The  Golden  Pledge  v.  The  Cognac,  and  The  Amazon  v.  The 
Osprey,  under  Article  13;  The  Jane  v.  The  Great  Eastern,  The  Governor  v. 
The  John  Maclntyre,  The  Monsoon  v.  The  Neptune,  under  Article  15;  The 
Newcastle  v.  The  Graaf,  The  Margaret  v.  The  Emma,  and  The  Planet  v. 
The  Aura,  under  Artide  19. 


May  31.  1866. 

PICKFORD  AND  COMPANY,  petitioners.— Patton.~A.  Moncrieff,  v. 

CALEDONIAN  BAILWAY  COMPANY,  respondents. —Clerk.-^ohnatoneK 

1  By.  &  Can.  Traff.  Gae.  252. 

Carrier — Use  of  Station — Undue  Preference  to  Company's  Agents — Way- 
bill. 

A  railway  company  which  employed  agents  for  delivering  in  a  large  town 
goods  brought  by  the  railway  to  the  parties  to  whom  they  were  addressed, 
arranged  tcithin  the  station  the  goods  to  be  delivered  by  these  agenis,  and 
afforded  to  them  other  facilHics  in  the  use  of  the  station: — Held,  that  the 
company,  in  refusing  to  give  the  same  advantages  to  carriers  to  whom  goods 
were  consigned,  were  not  guilty  of  a  contravention  of  the  provisions  of  the 
Railway  and  Canal  Traffic  Act. 

A  railway  company  receiving  from  another  railway  company  goods 
addressed  by  the  sender  to  A.B.,  Argyle  Street,  Glasgow,  is  not  bound  to 
regard  markings  by  the  latter  company  in  the  way-biU.  or  invoice  as  to  the 
carriers  to  be  employed  in  the  delivery*. 

(1)  Reported  in  4  Beu.  Ca.  766,  8M  8er. 

(3)  But  see  Parkhum  v.  Great  Western  BaHioay  Co.,  1  By.  *  Can.  Tntff.  Cm. 
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This  was  a  petition  presented  by  Messrs.  Pickford  and  Company,  carriers 
in  London,  Edinburgh.  Glasgow,  and  all  the  principal  towns  in  Great  Britain, 
against  the  Caledonian  BaUway  CcHnpany,  under  the  Railway  and  Canal 
Traffic  Act,  1854. 

The  petition  set  forth:  The  Caledonian  Railway  Company  have,  '*  in 
violation  and  contravention  of  the  provisions  of  the  Acts  of  Parliament  after 
quoted,  given  undue  and  unreasonable  preference  and  advantage  to  themselves, 
in  their  capacity  of  common  carriers,  and  to  other  persons  and  companies,  over 
the  petitioners,  and  have  imposed  on  the  petitioners  undue  acd  unreasonable 
prejudice  and  disadvantage,  thereby  entailing  on  tihe  petiticmers  a  heavy 
pecuniary  loss. 

"  In  particular,  the  said  Caledonian  Railway  Company  have  contravened 
the  provisions  of  the  said  Acts  of  Parliament  {inter  alia),  in  the  following 
respects : — 

"  (1.)  They  have  in  some  instances  refused  to  hand  over  to  the  petitionera 

at  their  station  in  Buchanan  Street,  Glasgow,  for  delivery  by  the  petitioners, 
goods,  which  either  arrived  there  labelled,  consigned,  or  addressed  to  the 
petitioners'  care,  or  with  respect  to  which  the  consignees  therefrf  directed 
them  to  hand  over  the  same  to  the  petitioners  for  delivery. 

"  (2.)  The  said  railway  company  further  afEord  to  othw  carriers,  who 
are  the  competitors  and  rivals  of  the  petiticmers  in  business,  facilitieB  for 
lifting  goods  from  their  stations  which  they  refuse  to  Uie  petitioQers,  and  do 
all  in  their  power  to  obstract  the  petitioners  in  lifting  and  carting  goods  from 

their  said  stations. 

"  (3.)  The  said  railway  company  give  an  undue  preference  and  advantage 
over  the  petitioners  to  other  carriers,  their  competitors  in  busioess,  inasmuch 
as  they  receive  payment  from  the  said  competitors  at  the  end  of  the  month, 
or  other  stated  period,  of  the  charges  on  goods  consigned  to  them  during  the 
nKHith;  while  they  compel  the  petiti<Hiers  to  make  payment  to  them  of  the 
particular  chaises  applicable  to  each  package  of  goods  ocmsigned  to  the 
petitioners  before  such  package  is  removed  from  the  station  of  the  railway 
company,  or  placed  on  the  cart  of  the  petitioners;  and  while  thus  exacting 
from  the  petitioners  separate  and  instant  settlement  of  charges  payable  to 
the  railway  company,  they  refuse  to  make  nmilar  settlements  of  charges 
and  overcharges  payable  to  the  petitooners. 

"  (4.)  The  railway  company  also  aff<»d  to  the  rivals  of  the  petitioners  in 
business  accommodation  at  their  said  station  for  carrying  <m  their  buainesa, 
which  they  refuse  to  the  petitioners." 

The  petition  further  set  forth  several  instances  of  alleged  violation  and 
contravention  of  the  said  act. 

The  petition  also  narrated  the  83rd  section  of  the  8  A  9  Vict.  c.  33,  pro- 
viding that  tolls  levied  by  railways  "  should  be  at  all  times  charged  equally 
to  all  persons,"  and  the  2nd  and  Srd  sections  of  the  Railway  and  Canal  Traffio 
Act.  1854. 

The  prayer  of  the  petition  was  to  the  effect  that  the  Court  should  find  that 
the  proceedings  complained  of  were  in  violati(ni  and  contraventicn  of  the  said 
acts,  and  should  enjoin  the  railway  company  from  giving  any  undue  and 
unreascmable  preference  and  advantage  to  themselves  or  other  persons  over 
the  petitioners,  or  from  subjecting  the  petitioners  to  any  undue  and  unreason- 
able prejudice  and  disadvantage  in  the  matters  libelled. 

Answers  were  given  in  by  the  respondents,  in  which  they  injected  to  the 
relevancy  of  the  peldticm,  as  not  containing  statements  sufficient  to  infer  a 
contravention  of  tiie  act,  and  in  which  they  denied  the  facts  stated  by  tiie 
petitioners. 

The  Court,  on  the  4th  March,  1868,  pronounced  the  following  inter- 
locutcH:: — "  Having  heard  counsel  on  the  petition  and  otMuplain^.  and  answen 
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thereto,  before  answer  thereto,  and  of  consent  of  both  parties,  remit  to 
Mr.  Bobert  Lee,  advocate,  to  inquire  into  all  matters  of  fact  bearing  on  the 
Bubjeots  of  complaint  by  the  petiticxiers,  and  examine  witnesses  and  havers 
on  oath,  and  to  administer  sueh  oatii,  all  in  terms  of  the  8rd  section  of  the 
BaUway  and  Canal  Traffic  Act,  1854,  and  to  report  to  the  Court  the  result 
of  such  evidence  and  inquiry;  and  recommend  to  the  reporter  to  preserve  short 
notes  of  the  evidence  taken  by  him,  to  be  transmitted  to  the  Court,  in  case 
they  should  dewre  the  same,  and  should  call  for  their  pioduoti(»i;  and  grant 
diligence. " 

The  result  of  the  inquiry  and  evidence  is  sufficiently  given  in  the  opinion 
of  the  Lord  Justice  Clerk. 

The  petitioners  argued  that  tiiis  case  came  within  the  principle  laid  down 
in  the  case  of  Baxendale  v.  Great  Weaiem  Railway  Co.  ( {Reading  Case), 
1  By.  A  Can.  TrsS.  Cas.  202),  and  that  they  suffered  pecuniary  loss  by  the 
system  insisted  on  by  the  railway  company:  Wannan  v.  Scotiisk  OentTol 
Railway  Co.  (1  By.  &  Can.  Traff.Cas.  237). 

The  respondents  argued  that  there  was  no  breach  of  the  statute.  Cooper 
V.  London  d  South  Western  Railway  Company  (1  By.  &  Can.  Traff.  Cas.  185), 
and  that  the  pursuer  had  failed  to  shew  any  grounds  for  having  his  cconplaint 
entertained. 

At  advising — 

Lord  Justice  Clerk  (Inglis). — When  this  petition  and  complaint  first 
came  before  the  Court,  it  was  quite  obvious  that  t^ere  were  some  of  the 
allegations  which  were  relevant  and  which  required  proof.  Iliere  might  have 
been  a  good  deal  of  doubt,  perhaps,  about  the  relevancy  of  some  others  of 
those  allegations;  but  as  some  of  them  were  undoubtedly  relevant,  the 
respondents  consented  that  there  should  be  a  proof  allowed  before  answer. 
And  accordingly  we  took  the  course  which  is  authorized  by  the  act  of 
parliament  and  remitted  to  a  gentleman  in  whom  we  had  confidence  "  to 
inquire  into  all  matters  of  fact  bearing  on  the  subject  of  complaint  by  the 
petitioners,  and  examine  witnesses  and  havera  on  oath,  all  in  terms  of  the 
8rd  section  of  the  Railway  and  Canal  Traffic  Act,  1854,"  and  to  report  to  the 
Court  the  result  of  such  evidence  and  inquiry,  and  reoonmiend  to  the  reporter 
to  preserve  short  notes  of  the  evidence  taken  by  him,  to  be  transmitted  to  the 
Court,  in  case  they  should  desire  f^e  same."  Now,  Mr.  Lee,  in  making  the 
report  before  us,  has  laid  his  notes  of  the  evidence  before  us  also,  and  I  think, 
looking  to  the  nature  of  his  report,  he  was  quite  right  in  doing  so ;  because  in 
the  course  of  his  report  he  finds  it  necessary  to  make  very  special  reference 
to  some  of  the  evidence,  and  it  was  for  that  reason  obviously  desirable  that 
his  notes  of  the  evidence  should  be  before  the  Court  at  the  time  tiiat  the  parties 
were  heard  on  the  whole  matter.  We  are  now  to  consider  at  once  the 
relevancy  and  the  proof.  But  the  case  has  certainly,  by  means  of  the  proof, 
been  reduced  to  very  narrow  limits  indeed.  Up<m  the  fifth  page  of  the 
petition  and  complaint  the  grounds  of  complaint  are  set  out  under  different 
heads;  and  omitting  in  the  meantime  the  consideration  of  the  first  head  of 
the  complaint,  the  remaining  three  may  be  disposed  of,  I  think,  very  easily. 
The  second  head  of  the  complaint  is,  that  the  railway  company  afford  to  other 
carriers,  who  are  the  competitors  and  rivals  of  the  petitioners  in  business, 
facilities  for  lifting  goods  from  their  station,  which  they  refuse  to  the 
petitioners,  and  do  all  in  their  power  to  obstruct  the  petitioners  in  lifting  and 
carting  the  goods  from  their  said  station.  Now  that  is  a  relevant  ground  of 
complaint,  because,  if  it  were  true  there  would  be  a  breach  of  the  ittovisirai 
of  the  statute,  which  requires  the  company  to  afford  all  reasonable  facilities 
for  the  deUvery  of  traffic,  and  forbids  them  to  give  any  undue  or  reasonable 
preference  or  advantage  to  one  person,  or  to  subject  any  person  or  description 
of  traffic  to  any  undue  or  unreasonable  prejudice  or  cQsadvantage.    But  the 
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question  is,  whether  this  allegation  has  been  proved.  Now  the  matter  of  fact 
which  is  brought  out  in  the  evidence,  and  reported  to  us  by  Mr.  Lee,  is  this : 
The  Caledonian  Hailway  Company,  the  respondents,  conduct  the  business  <^ 
delivering  goods  which  are  carried  by  their  railways  to  Glasgow,  by  means  of 
carts,  to  different  places  in  the  city,  through  agents  employed  by  them, 
Messrs.  Cameron  and  Company ;  but  in  point  of  fact  this  is  just  the  railway 
company  itself  performing  the  business  of  carters, — the  arrangement  which 
they  make  with  Cameron  and  Company  being  of  such  a  nature  that  Cameron 
and  Company  are  not  in  the  position  of  common  carriers  exercising  an 
independent  trade,  and  receiving  goods  from  the  Caledonian  Company  as 
carriers  under  a  new  contract  of  carriage  which  they  have  entered  into;  but, 
on  the  contrary,  are  merely  the  servants  or  agents  of  the  Caledonian  Company, 
in  performing  part  of  the  contract  of  carriage  undertaken  by  that  oon^any. 
Now,  what  is  complained  of  is,  that  the  goods  which  are  brought  to  the 
station  in  Glasgow  by  the  railway,  and  which  are  to  be  delivered  by  Cameron 
and  Company,  or  in  other  words  by  the  Caledonian  Railway  Company,  are 
within  the  premises  of  the  railway  company  divided  into  districts  for  facility 
of  loading  upon  their  carts  and  conveying  to  the  different  districts  in  the  city, 
while  as  regards  the  goods  of  Pickford  and  Company  no  such  division  of  these 
goods  is  made  into  districts  within  the  premises  of  the  Caledonian  Kailway 
Company;  and  it  is  said  that  this  is  an  undue  preference  or  advantage  to  the 
railway  company  themselves  as  carters,  and  an  undue  and  unreasonable 
prejudice  and  disadvantage  to  Pickford  and  Company  exercising  the  same 
trade.  Now  it  is  impossible  to  leave  out  of  view  here  the  facts  which  are 
brought  before  us  as  regards  the  amount  of  the  traffic  and  cartage  carried 
on  by  the  two  parties  who  are  thus  contrasted.  We  find  in  the  evidence,  as 
reported  to  us  by  Mr.  Lee,  that,  taking  as  an  example  the  months  of  October 
iind  November,  1862,  there  were  carted  from  the  station  daily  by  Cameron 
and  Company,  as  servants  or  agents  of  the  Caledonian  Company  152  tons  of 
;good8  in  October,  and  141  tons  of  goods  in  November,  as  a  daily  average; 
And  during  the  same  period,  the  daily  average  carted  by  Pickford  and  Company 
was  nine  terns  in  October,  and  15  tons  in  November.  Now,  an  arrangement 
to  divide  goods  into  districts  may  be  an  extremely  desirable  and  proper  thing 
where  there  is  an  immense  quantity  of  goods,  and  a  very  unnecessary  and 
useless  thing  where  there  is  a  small  quantity.  But  still  further,  it  must  be 
Jiept  in  mind  that  the  Caledonian  Company  make  use  of  their  own  premises 
for  the  purpose  of  assorting  these  goods,  in  order  to  enable  their  own  carters 
the  more  readily  to  get  them  away  from  the  station.  But  they  are  not  bound, 
BO  far  as  I  can  see,  for  that  reason,  to  lend  their  premises  to  other  carters 
for  the  purpose  of  assorting  their  goods.  A  thing  may  be  very  reasonable  and 
proper  to  be  done  by  the  railway  company  themselves,  within  their  own 
premises,  with  a  view  to  speedy  and  accurate  delivery  within  the  city  of 
Glasgow,  which  they  are  not  in  the  least  degree  bound  to  communicate  to 
other  people.  These  people,  if  they  desired  to  have  such  a  division  of  their 
goods,  may  make  it  for  themselves  with  premises  of  their  own.  I  cannot  hold 
that  this  is  what  the  statute  calls  an  undue  and  unreasonable  preference  of 
the  one  party,  or  an  undue  and  unreasonable  prejudice  and  disadvantage  to  <^e 
other;  and  therefore,  I  think,  there  is  no  case  under  this  head  of  the  petition. 

The  next  head  of  the  petition  is  an  objection  to  the  manner  in  which  the 
Caledonian  Company  settle  accounts  with  the  petitioners,  and  it  was  alleged 
very  strongly  on  this  head  of  the  petition  that  they  gave  a  most  xmfair 
advantage  to  one  set  of  traders  by  allowing  them  to  run  monthly  accounts, 
while  they  insisted  on  havmg  a  settlement  of  cash  down  in  the  case  of  the 
petitioners.  All  that  it  is  necessary  to  say  upon  that  head  of  the  petition  is, 
that  not  one  word  of  evidence  has  been  offered  in  support  of  it,  and  therefore 
there  is  no  more  to  be  said  about  it. 

The  fourth  complaint  is,  that  the  railway  company  aflford  to  the  rivals 
of  the  petitioners  in  business  accommodation  at  their  said  station  for  carrying 
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on  their  business,  which  they  refuse  to  the  petitioners.  Now,  upon  this 
matter  Mr.  Lee  has  reported,  "that  there  are  two  small  boxes,  like  sentry- 
boxes,  within  the  gates  of  the  station,  which  were  built  and  are  used  for  the 
accommodation  of  the  company's  carting  agents.  Pickford  and  Company  had 
one  of  them  when  they  were  agents,  aqd  Messrs.  Cameron  had  the  other.  In 
1861  Bobb  and  Company  succeeded  Pickford  and  Company  as  agents,  and 
succeeded  to  their  box.  Robb  and  Company  subsequently  ceased  to  be  agents, 
but  did  not  immediately  give  up  the  box,  being  in  terms  for  another  contract; 
but  they  ultimately  gave  it  up  and  it  was  clmed.  This  was  about  the  time 
when  the  petition  was  presented.  Messrs.  Cameron  continued  and  continue 
to  occupy  the  other."  Now  it  appears  to  me  that  this  question  is  to  be  solved 
just  upon  the  same  ground  that  I  have  suggested  in  regard  to  the  mode  of 
arranging  the  goods  within  the  railway  premises.  Cameron  and  Company 
being  the  agents  or  servants  of  the  railway  company,  are  surely  not  getting 
an  undue  preference,  as  traders,  over  the  other  persons  who  come  to  receive 
goods  as  carriers  at  that  station,  by  having  a  box  within  the  station  wherein 
they  may  keep  their  books  and  accounts.  If  Cameron  and  Company  were 
separate  traders  altogether,  exercising  an  independent  trade  as  common 
carriers,  that  would  be  a  different  thing.  But  it  is  not  Cameron  and  Company 
that  are  to  be  coneidered  here  at  all,  but,  for  the  reasons  I  have  already 
assigned,  the  railway  company  themselves;  and  the  complaint  here,  therefore, 
is,  that  the  railway  company  for  the  purpose  of  expediting  their  own  business, 
and  getting  the  goods  carried  away  from  the  station  by  their  own  carters,  have 
within  the  station  a  small  box  in  which  that  part  of  the  business  is  carried  on. 
It  is  needless  to  say  a  single  word  about  that.  It  is  just  as  plain  that  that, 
no  more  than  the  other  case  to  which  I  have  referred,  can  by  any  reasonable 
construction  be  brought  within  the  words  of  this  act  of  parliament. 

Now,  this  disposes  of  the  whole  complaint,  except  the  first  ground ;  and 
the  first  ground  of  complaint  is  this,  that  the  railway  company  "  have  in  some 
instances  refused  to  hand  over  to  the  petitioners  at  their  station  in  Buchanan 
Street,  Glasgow,  for  delivery  by  the  petitioners,  ^x>ds  which  either  arrived 
there  labelled,  consigned,  or  addressed  to  the  petitioners'  care,  or  with  respect 
to  which  the  consignees  thereof  directed  them  to  hand  over  the  same  to  the 
petitioners  for  delivery,"  and  there  is  appended  to  the  petition  a  very  detailed 
statement  of  the  cases  in  wKieh  these  alleged  contraventions  of  that  statute 
have  occurred,  the  cases  being  sixty-two  in  number.  Now,  it  is  admitted  that 
in  so  far  as  these  cases  are  concerned,  only  seven  of  them  have  any  evidence 
to  support  them,  and  these  are  cases  in  which  the  goods  were  not  labelled  to 
the  petitioners,  and  in  which  the  goods  were  not  addressed  to  the  petitioners, 
but  in  which  it  is  said  that  the  goods  were  consigned  to  the  petitioners;  and 
the  petitioners  maintain  that,  to  the  extent  of  these  seven  cases,  the  respon- 
dents have  contravened  the  statute  by  refusing  to  deliver  these  goods  which 
were  consigned  to  the  petitioners'  care.  Now,  the  question  is  whether  that 
has  been  proved ;  and  it  seems  to  me  that  in  dealing  with  this  part  of  the 
case,  and  the  evidence  apphcable  to  it,  the  petitioners  leave  out  of  view 
alt<^ether  any  consideration  of  the  person  who  sends  the  goods,  or  of  the 
person  to  whom  the  goods  are  sent.  It  looks  as  if  the  whole  business  of 
comm<Mi  carriers  in  this  country  were  carried  on,  not  for  the  purpose  of 
transmitting  goods  from  the  manufacturer  to  the  merchant,  but  for  the 
henefit  of  carriers  and  railway  companies.  But  we  must  look  a  little  deeper 
than  that.  What  is  the  state  of  the  facts?  There  is  a  document  which  is 
handed  by  one  railway  company  to  another,  and  which  is  called  an  invoice. 
Now,  that  is  a  new  use  of  the  word  invoice,  and  it  is  a  little  apt  to  mislead. 
It  is  a  document  that  corresponds  to  the  manifest  of  a  ship  in  maritime 
carriage,  and  to  what  we  used  to  know  very  well,  in  the  good  old  days  before 
the  railways,  as  the  way-bill  of  a  coach.  Now,  we  must  keep  in  view  that 
that  is  what  is  here  called  an  invoice.  But  what  has  the  sender  of  the  goods 
to  do  with  the  way-bill?   He  has  nothing  in  the  world  to  do  with  it,  except 
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in  so  far  as  his  addresB  upon  the  goods  justifies  anytliing  to  be  said  upon  the 
way-bill;  but  he  is  not  only  not  answerable  for  the  way-bill  nltxa  oi  the 
address  on  the  goods,  but  he  is  not  bound  by  it,  nor  does  he  know  anythizig 
about  it;  and  therefore,  in  the  oases  that  we  are  dealing  witJi,  we  must  take 
it  that  the  sender  of  the  goods  addresses  his  goods  to  his  correspondent,  a 
merchant  in  Glasgow,  as  the  proper  consignee  and  receiver  of  these  goods; 
and,  indeed,  it  is  perfectly  obvious,  on  the  face  of  that  so-called  invoice,  that 
he  does  so,  because  in  the  very  case  that  was  taken  as  an  example — the  case 
of  Spier  and  Jackson — the  goods  are  entered  as  sent  by  Spier  and  Jackson 
from  London,  as  consigned  to  J.  Dobie,  205,  Argyle  Street,  Glasgow,  as 
consignee,  and  the  only  thing  that  occurs  to  raise  a  question  about  the 
petitioners'  interest  is,  "^at  in  a  column  which  is  headed  '*  To  whose  care," 
the  letters  "  F.  &  Co."  occur.  But  who  put  these  letters  there,  or  who 
authwrized  them  to  be  put  there,  we  have  no  evidence  whatever — ^not 
slightest.  It  is  suggested  by  the  respondents  that  the  meaning  of  that  is,  that 
Fickford  and  Company  brought  them  to  the  station  in  L<Hid<m,  or  to  the 
English  station,  whatever  it  was;  but  the  petitioners  say, — "  No,  no,  it  does 
not  mean  that;  we  did  not  bring  them  to  the  station — we  repudiate  that 
enturely."  Well,  then,  they  did  not  bring  them  to  the  station  from  which 
they  started,  and  how  did  "  P.  &  Go."  get  there?  It  is  not  alleged  that  the 
sender  authorized  it,  and  the  sender  wouJd  have  been  very  far  left  to  himself 
if  he  had  done  anything  of  the  kmd,  having  already  given  the  precise  address 
of  his  correspondents,  viz.,  205,  Argyle  Street.  What  occasion  had  he  to  do 
it,  therefore?  So  that  if  neither  the  sender  nor  the  petitioners  desired 
"  P.  &  Co."  to  be  put  in  that  column,  the  only  person  that  can  have  put  it  in, 
so  far  as  I  can  see,  is  the  person  who  made  out  this  way-bill,  and  that  is  the 
Midland  Hallway  Company.  But  are  the  Midland  Bailway  Company  entitled 
to  bind  the  Caledonian  Eailway  Company,  merely  because  they  choose  to  put 
l^ese  letters  there,  to  deliver  these  goods  only  to  Fickford  and  Company, 
when  the  consignor  of  the  goods,  who  has  the  true  title  to  tell  them  how 
they  are  to  be  delivered,  desires  that  they  shall  be  delivered  at  205,  Argyle 
Street?  That  is  obviously  quite  out  of  the  question;  and,  therefore,  it  appears 
to  me  that,  so  far  from  there  being  any  ground  of  complaint  here,  the 
Caledonian  Eailway  Company  would  not  have  been  justified  in  attending  to 
such  marks  as  these.  Suppose  these  marks  had  been  in  favour  of  some  carter 
of  inferior  character  and  position,  whom  the  railway  company  themselves, 
even  if  they  had  not  carters  of  their  own,  would  not  have  selected  to  deliver 
their  goods  in  Glasgow,  a  person  in  whom  they  had  no  confidence,  would 
tiiey  have  been  justifi^  merely  by  the  occurrence  of  these  letters  in  this 
column  to  empk>y  a  man  of  that  kind,  whom  otherwise  they  would  not  have 
employed?  It  is  a  very  strange  obligation  to  lay  on  a  railway  company,  and 
one  which  might  involve  them  in  responsibilities  which  it  is  very  difficult  to 
foresee.  Therefore,  so  far  as  regards  these  seven  cases  which  are  embraced 
within  the  schedule  appended  to  the  petition,  I  am  for  refusing  the  petition, 
because  I  think  there  is  no  evidence  whatever  to  shew  that,  according  to  the 
averment  of  the  petition,  delivery  to  the  petitioners  was  refused  of  goods 
consigned  to  tiiem.  Before  leaving  this  matter  I  ought  to  notice  that  there 
is  one  individufd  case  in  which  it  appears  that  goods  did  appear  to  be  consigned 
to  the  petitioners,  and  that  was  in  the  case  of  goods  sent  by  Dykes  and 
Company,  where  the  invoice  or  way-bill  bore  that  the  consignment  was, 
"Andrew  Dougans,  of  Glasgow,  care  of  Fickford  &  Co.,"  the  "care  <rf 
Fickford  &  Co."  being  entered  in  the  column  which  is  headed  "Consignee," 
and  therefore  being  fairly  to  be  interpreted  as  a  direction  to  the  railway 
company  to  deliver  these  goods  to  Fickford  and  Company  for  Andrew  Dougans. 
That,  I  think,  is  the  fair  construction  of  the  enf^.  Now,  it  is  admitted  that 
these  goods  came  to  hand  at  the  Glasgow  station  of  the  Caledonian  Bailway, 
and  that  they  did  not  so  deliver  them.  They  say  they  sent  them  to  the 
warehouse  of  Fickford  and  Company,  but  that  is  a  mere  evasion  of  what  they 
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were  obviously  bound  to  do  in  this  particular  ease;  and,  therefore,  if  this 
really  represented  anything  like  a  systematic  proceeding  on  the  part  of  the 
railway  company,  I  should  be  inclined  to  say  that  it  was  clearly  illegal  and 
improper.  Whether  it  is  exactly  the  case  within  the  act  of  parliament  is  a 
different  a£Eair,  and  on  that  I  do  not  think  it  necessary  to  offer  any  remarks 
at  present.  I  shall  only  say  t^at  this  being  an  isolated  ease,  which  the 
railway  company  themselves,  through  their  counsel,  say  they  have  not  the 
slightest  intention  of  repeating,  I  do  not  think  it  makes  a  case  within  the  act 
of  parliament;  and  I  think  it  falls  clearly  within  the  principle  of  the  second 
branch  of  Wannan  v.  The  Scottish  Central  Railway  Company  {1  Ry.  &  Can. 
TrafE.  Oas.  237),  and  therefore  I  do  not  attach  any  importance  to  that  isolated 
example.  But  then  it  is  said  further,  that  where  consignees  of  goods  in 
Glasgow  directed  their  goods  fao  be  delivered  into  the  hands  of  Pickford  and 
Company,  the  railway  c<Hnpany  refused  to  do  so.  Now,  that  is  exactly  the 
case  that  occurred  in  the  first  branch  of  Wannan  v.  The  Scottish  Central 
Bailway  Company  (1  By.  &  Can.  TraS.  Cas.  237)  because  it  is  on  a  general 
order  only  that  it  proceeds.  Mr.  Dougans,  for  example,  writes  thus  to  the 
company:  "Please  deliver  to  Messrs.  Pickford  and  Co.  all  goods  consigned 
to  me  at  Glasgow."  We  have  held  already  in  that  case,  and,  1  think,  on 
solid  grounds,  that  the  railway  company  are  not  bound  to  attend  to  such 
general  directions.  But,  besides  that,  I  have  the  greatest  possible  difficulty 
in  seeing  that  the  failure  of  the  railway  company  to  comply  with  this  request 
of  Mr.  Dougans  is  a  case  of  which  Pickford  and  Company  are  entitled  to 
complain  under  the  act  of  parliament.  If  there  is  any  wrong  dcme  to  anybody, 
it  is  to  Dougans  and  not  to  Pickford  and  Company.  Dougans  would  be  the 
party  to  complain,  and  certainly  not  Piokfoj^  and  Company.  But  it  is 
imnecessary  to  go  into  that,  because  that  is  ruled  conclusively  by  our  previous 
judgment  in  the  case  of  Wannan  v.  The  Scotiish  Central  Railway  Company 
(1  Ry.  &  Can.  TrafE.  Cas.  2S7). 

Now  that  exhausts  the  whole  subject-matter  of  this  complaint,  and.  really 
when  one  comes  to  see  to  what  a  miserably  small  size  this  clamorous  petition 
and  complaint  is  reduced  in  the  result,  I  cannot  help  characterising  it  as 
altogether  frivolous.  There  has  unquestionably  been  misunderstanding  and 
bad  feeling  between  the  railway  company's  officials  and  the  representatives 
of  Messrs.  Pickford  and  Company  in  Glasgow,  and  the  sooner  that  is  put  an 
end  to  the  better;  but  the  existence  of  a  bad  feeling  will  not  make  a  relevant 
complaint  under  the  act  of  parliament.  Therefore  I  am  for  refusing  the 
petition. 

LoBD  CowAN. — ^Looking  at  the  evidence,  and  on  the  grounds  which  your 
lordship  has  so  clearly  stated,  it  seems  to  me  manifest  that  the  whole  case  has 
dwindled  down  to  the  single  instance  of  Dougans'  bag  of  nails.  But  will  that 
isolated  act,  assuming  it  to  be  truly  stated,  justify  tiiis  statutory  complaint? 
Take  it  to  be  true  that  one  of  the  servants  of  the  railway  company,  it  may 
be  from  some  ill-feeling  or  other,  having  probably  quarrelled  with  Pickford  and 
Company's  people,  did  act  in  a  way'  which,  if  followed  out  systematically,  would 
have  involved  the  company  themselves,  shall  we  say  that  that  single  act  shall 
involve  the  company  in  such  responsibility  that  this  petition  and  complaint  is 
to  be  entertained  by  the  Court,  and  an  injunction  and  interdict  issued  against 
them  as  if  they  had  been  contra veners  of  this  statute?  I  cannot  listen  to  such 
a  complaint  for  a  moment  presented  to  us  on  such  a  meagre  ground  as  that.  I 
do  not  enter  into  this  question  how  far  the  case  of  Wannan  applies,  because  it 
seems  to  me  that  an  isolated  instance,  like  that  with  which  we  have  to  deal  in 
the  proof,  never  can  be  held  to  make  out  that  this  company  have  acted  in 
contravention  of  the  act  of  parliament;  and,  being  of  that  opinion  on  the  proof, 
I  am  clear  that  this  petition  and  complaint  was  unjustifiable  and  ought  to  be 
refused. 

Lord  Benholhb. — I  have  come  to  coincide  entirely  in  the  opinion  which 
your  lordship  has  announced.   The  only  part  of  the  case  which  has  given  me 
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any  trouble,  and  which  it  is  right  that  I  should  mention,  is  that  which  relates 
to  the  seven  packages,  as  to  which  in  the  invoice,  under  the  heading  "  To  whose 
care,"  the  letters  "  P.  &  Co."  were  introduced.  It  appears  that  the  reporter, 
Mr.  Lee,  is  rather  against  the  company  upon  that  point,  which  made  it  desirable 
to  sift  the  matter  more  maturely.  The  reporter  says  at  p.  8 — "  Occurring  in 
the  '  To  whose  care  '  column  of  Midland  invoice,  the  reporter  is  of  opinion  that 
the  result  of  the  evidence  is,  that  the  mark  '  P.  &  Co. '  there  meant  that  the 
goods  to  which  it  applied  were,  with  the  authority  of  the  company  by  whom 
they  were  invoiced  to  the  respondents,  consigned  to  the  care  of  Pickford  and 
Company  for  delivery  to  the  consignee.  And  he  thinks  the  respondents  must 
be  held  to  have  known  that  such  was  the  meaning  of  the  mark,  because,  in  the 
opinion  of  the  reporter,  such  a  mark  introduced  into  an  invoice  in  this  form,  by 
the  parties  from  whom  the  respondents  received  the  goods  therein  referred  to, 
has  primd  facie  no  other  meaning  than  that  above  stated;  and  if  the  respondents 
had  any  doubts  about  the  meaning,  they  might  have  made  inquiries  on  the 
subject.  There  is  no  evidence  that  the  respondents  made  any  inquiry  of  the 
Midland  Company,  or  that  they  had  any  authority  from  the  Midland  Company 
to  disregard  such  a  remark.  Nor  is  there,  in  the  opinion  of  the  reporter,  any 
evidence  of  a  usage  among  carriers,  or  railway  companies  acting  as  carriers, 
entitling  the  respondents  to  disregard  such  marks.  The  evidence,  in  the  opinion 
of  the  reporter,  shows  that  it  was  at  their  own  hand,  and  without  any  inquiry 
of  the  Midland  Railway,  that  the  respondents  disregarded  such  marks."  Now, 
so  far  as  the  import  of  the  evidence  is  concerned,  I  cannot  help  agreeing  with 
the  reporter  that  the  railway  company  must  have  known  that  P.  &  Co.  stood 
for  Pickford  and  Company.  I  have  no  doubt  about  that;  and  it  would  rather 
appear  to  be  the  import  of  the  evidence  that  the  Midland  Railway  Company, 
who  made  out  the  invoice,  intended  that  it  should  mean  that  which  it  actually 
bore  to  be,  a  consignment  to  Pickford  and  Company,  and  the  notion  that  it 
might  have  bound  them  is  not  a  little  strengthened  by  some  things  in  the 
evidence  of  Mr.  Mason  and  Mr.  Mathieson,  the  two  witnesses  on  whom  the 
railway  company  a  good  deal  rely.  Mr.  Mason  says:  "  By  '  P.  &  Co.*  in  the 
colxunn  'To  whose  care,'  in  Midland  invoices,  what  do  you  understand? 
Depones,  that  is  an  obsolete  form,  it  is  a  piece  of  waste  ground,  and  I  should 
not  now  necessarily  consider  it  a  consignment  to  Pickford  and  Company.  If  a 
question  were  raised  upon  it,  we  would  refer  to  the  consignment  note.  The 
use  of  the  column  when  it  was  used  was,  I  have  no  doubt,  to  put  in  the  name 
of  the  parties  to  whose  care.  If  such  an  invoice  came  to  me  now,  I  should  not 
necessarily  take  it  as  meaning  consignment  to  the  party  named ;  I  would  inquire 
of  the  forwarding  company  what  they  meant."  By  that  I  understand  that 
they  would  inquire  of  the  Midland  Company  what  their  intention  was,  appearii^ 
to  concede  that  if  the  Midland  Company  intended  it  to  mean  what  the  words 
seem  to  suggest,  they  would  have  held  themselves  bound  by  that  intention  of 
the  Midland  Company.  In  the  same  way  Mr.  Mathieson  puts  his  defence  upon 
the  difEerence  between  the  initials  and  the  full  name.  He  says :  "  If  the  words 
*  Pickford  &  Co.,  Glasgow,'  had  been  written  in  the  '  To  whose  care  '  column, 
I  would  have  given  the  goods  to  Pickford  &  Co."  And  he  also  says :  "  In  the 
'  To  whose  care  '  column  of  the  Midland' invoices,  I  could  not  tell  what  tliese 
letters  meant.  They  might  mean  various  things.  I  did  not  trouble  myself 
about  it.  If  it  had  been  fully  written  out  we  would  have  considered  it  to  be  a 
consignment."  Then  he  goes  on  :  "  If  goods  were  invoiced  to  Glasgow  directed 
to  Messrs.  A.  &  B.  Partick,  with  '  Pickford  &  Co.'  written  out  in  the  "  To  whose 
care  '  column,  I  would  understand  that  to  be  a  consignment  to  Pickford  &  Co. 
in  Glasgow,  although  the  word  Glasgow  was  not  written  in  the  '  To  whose 
care  '  column."  I  confess  all  this  occasioned  a  good  deal  of  hesitation  in  my 
mind.  I  found  that  the  reporter  had  looked  upon  the  evidence  as  hostile  to 
the  conduct  of  the  railway  company,  and  that  their  own  witnesses  place  the 
matter  upon  a  different  issue  from  that  on  which,  as  ultimately  advised,  I  think 
it  ought  to  be  placed.    These  witnesses  seem  to  concede  that  if  they  had  full 
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evidence  of  the  intention  of  the  Midland  Railway  Company  to  mark  a  consign- 
ment to  Pickford  and  Company  by  the  entry  in  the  "  To  whose  care  "  coiumn, 
they  would  have  obeyed  it.  If  so,  I  cannot  think  that  there  is  anything  of 
importance  in  the  fact  of  the  entry  being  the  mere  initials,  for  no  human 
being  can  doubt  what  "  P.  &  Go."  meant. 

But  we  must  go  farther  back  and  see  if  there  is  any  evidence  that  the 
Midland  Company,  in  marking  out  the  invoice  as  they  did,  had  any  right  to 
make  that  entry  with  a  view  to  enjoin  upon  the  Caledonian  Railway  Company 
the  handing  of  these  goods  to  a  particular  carrier.  This  is  the  part  of  the  case 
upon  which  I  think  this  complaint  is  entirely  defective.  We  have  no  evidence 
that  the  Midland  Railway  Company  had  any  power  to  make  such  an  entry, 
especially  where  there  was  no  address  given  by  the  sender  of  the  goods,  a 
positive  consignment;  and  we  are  left  very  much  in  the  dark  as  to  what  was 
the  meaning  of  the  Midland  RaiH'ay  Company,  even  if  they  had  the  power, 
because  it  would  appear  that  many  initials  found  their  way  into  this  column 
of  persons  who  were  not  carriers  in  Glasgow  at  all,  and  as  to  whom,  therefore, 
it  would  be  a  complete  nullity,  for  these  persons  could  not  deliver  the  goods ; 
and  therefore  there  is  some  ground  for  the  supposition  that  the  use  of  the  column 
must  be  different  now  from  what  it  appeared  at  one  time  to  have  been.  In 
this  state  of  uncertainty  I  think  your  lordship  has  most  Justly  come  to  the 
result  that  we  have  no  evidence  that  the  Midland  Company  had  any  right,  if 
they  had  the  intention,  which  seems  doubtful,  to  designate  or  dictate  the 
individual  carrier  by  whom  the  goods  should  be  delivered.  We  do  not  know 
what  was  the  intention  of  the  sender,  and  we  have  no  evidence  that  the  Midland 
Company  had  any  right,  according  to  the  practice  of  railways,  to  dictate  to  the 
ultimate  railway  what  particular  carter  should  be  employed.  It  would  rather 
appear  that  they  had  no  right  at  all  except  to  do  what  was  committed  to  them ; 
and  if  the  senders  did  not  choose  or  dictate  the  ultimate  carters  who  were  to 
deliver  their  goods  to  the  houses  of  the  consignees,  have  the  Midland  Company 
any  right  to  do  so,  or  is  such  right  consistent  with  the  practice  of  railways? 
Now.  that  goes  to  the  root  of  the  matter^  and  that  is  a  point  which  I  think  the 
reporter  has  not  touched.  His  opinion  is  very  good  and  very  right,  in  so  far 
as  it  states  that  the  railway  company  could  not  have  mistaken  the  initials,  and 
even  that  it  was  the  intention  of  the  Midland  Company  that  the  entry  should 
mean  what  it  apparently  does  mean.  But  there  remains  another  link,  viz., 
whether  they  had  any  power,  according  to  the  practice  of  railways,  to  make 
that  entry.  As  to  that  the  evidence  is  a  perfect  blank.  I  very  early  intimated 
my  surprise  that  no  officer  of  the  Midland  Company  was  called  to  clear  up  this 
matter.  I  think  it  was  the  part  of  the  complainers  to  make  that  plain  upon 
the  evidence ;  and  as  I  see  no  proof  that  the  Midland  Company  were  entitled 
to  make  this  appropriation,  I  cannot  think  that  the  Caledonian  Company  were 
to  blame  in  disregarding  it.    On  the  whole  matter  I  concur  with  your  lordship. 

Lord  Neaves. — I  agree  with  the  opinion  of  your  lordship.  I  cannot  say 
I  concur  in  all  the  views  expressed  by  Lord  Henholme,  because  I  think  the 
failure  to  prove  the  point  at  issue,  with  regard  to  these  seven  or  eight  parcels 
of  goods,  is  complete.  The  thing  to  be  proved  is,  that  the  things  were  given  to 
Cameron  and  Company,  although  consigned  to  Pickford  and  Company.  How 
is  that  proved?  A  consignment  to  Pickford  and  Company  means  this,  that  the 
party  who  brought  the  goods  to  the  station  in  England,  entered  into  a  contract 
of  carriage,  which  has  been  duly  communicated  to  the  ultimate  railway,  and 
that  the  ultimate  railway  company  has  failed  to  fulfil  that  contract.  Now,  all 
that  is  adduced  to  prove  that  contract  is  a  certain  invoice,  as  it  is  called,  though 
it  is  truly  a  way-bill,  in  which,  under  the  heading  "  To  whose  care,"  there  is 
an  entry  which,  it  is  said,  infers  a  contract  between  the  known  sender  of  the 
goods  and  the  successive  railway  companies,  to  hold  them  as  consigned  to 
Pickford  and  Company.  Now,  this  document  cannot  be  a  contract,  because  a 
contract  must  be  a  mutual  instrument,  and  no  human  being  is  proved  to  be  a 
party  to  this  document  except  the  Midland  Company,  who  passed  it  on,  and 
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even  Uiat  is  not  proved.  It  would  not  be  binding  either  on  Fickford  and 
Company  or  on  the  consignor.  It  is  no  proof  of  contract  at  all.  All  that  can 
be  said  of  it  is,  that  it  is  a  document  from  which  a  contract  not  proved  may  be 
inferred.  Now,  is  not  the  best  proof  of  a  transaction  the  origin  of  it?  What 
does  the  man,  who  was  the  proprietor  of  the  goods,  want  done  with  them?  He 
has  addressed  them,  but  there  is  not  a  word  about  Fickford  and  Company  on 
the  address.  They  are  addressed  to  a  certain  party  in  Glasgow.  Tlia^fore 
there  is  nothing  in  the  address,  or  in  the  written  mandate  and  direction  of  the 
sender,  to  justify  our  regarding  this  as  a  consignment  to  Fickford  and  Company. 
Nor  is  there  any  parole  proof  as  to  that.  Further,  there  is  no  proof  of  the 
animus  of  the  Midland  Company;  and  I  beg  to  say,  with  reference  to  schedules 
and  such  documents,  that  they  require  explanation,  for  they  are  not  probative 
instruments,  they  are  not  things  that  speak  for  themselves.  The  only  evidence 
we  have  on  this  point  is  that  of  the  man  who  received  the  document  in  Glasgow, 
and  he  said  he  did  not  understand  that  to  be  a  consignment.  And  I  think  that 
the  circumstances  he  refers  to  are  in  accordance  wi<^  that,  because  if  that  is  a 
column  of  consignment,  it  must  be  as  effectual  to  consign  the  goods  of  H.  &  Co., 
that  is.  Hunt  and  Company,  and  of  those  other  parties  whose  initials  are  there; 
and  if  it  is  a  consignment,  these  goods  must  remain  in  the  hands  of  the  railway 
company  at  Glasgow  till  these  parties  appear;  and  the  railway  company  cannot 
deliver  them  to  the  consignees  mentioned  in  the  other  column,  because,  if  this 
supersedes  the  other  column,  and  contains  the  true  consignees,  it  is  the  duty 
of  the  railway  company  to  keep  the  goods,  or  give  them  into  pubUc  custody,  and 
not  to  deliver  them  to  the  parties  to  whom  they  are  addressed.  Now,  that  is 
not  supported  by  the  evidence.  The  evidence  rather  supports  the  other  view, 
viz.,  that  the  initials  represent  the  carters  who  brought  the  goods  to  the 
forwarding  station,  because  all  the  names  that  I  can  see,  except  P.  &  Co.,  are 
the  names  of  persons  who  do  not  carry  on  business  in  Glasgow  at  all.  Now, 
that  is  the  position  of  the  evidence,  and  upon  that  evidence  the  Caledonian 
Company  are  sought  to  be  subjected  penally  for  not  having  delivered  these  goods 
to  Fickford  and  Company  as  the  consignees.  I  think  it  is  utterly  impossible  to 
listen  to  that.  I  doubt  also  whether  it  would  be  within  the  statute,  even  if  it 
was  proved;  but  we  need  not  go  into  that,  because  the  evidence  has  failed. 
There  is  another  part  of  the  case  which  has  not  been  cleared  up  to  my  mind 
at  all.  It  is  not  necessary  to  my  judgment  &at  I  should  be  right  in  this,  but, 
as  I  understand,  in  all  these  questions  between  consignor  and  consignee,  the 
cartage  rates  are  included  in  the  charge  made  by  the  railway  company.  If 
that  be  the  case,  the  railway  company,  in  such  a  contract,  are  truly  the  deliverers 
at  the  premises  of  the  consignee ;  and  if  Fickford  and  Company  interposed  to 
get  further  payment  from  the  consignee  of  their  cartage  in  addition,  that  would 
be  a  violation  of  the  contract.*  But  what  I  take  to  be  the  meaning  of  this 
complaint  is,  not  to  enforce  equality  with  him  as  a  carter  or  carrier,  but  to 
enforce  fulfilment  of  a  special  agreement,  which  is  referred  to  in  the  papers, 
and  which  is  a  totally  different  affair.  It  appears  from  the  agreement,  which 
includes  the  goods  where  cartage  is  charged,  but  excludes  the  station  to  station 
rates,  that  Fickford  and  Company,  though  not  the  servants  of  the  railway 
company,  so  far  as  regards  the  proper  relation  of  master  and  servant,  and  not 
giving  the  services  that  Cameron  and  Company  do  with  reference  to  canvassing 
for  goods,  Ac,  were  allowed  to  get  the  same  drawback — a  greater  drawback 
than  is  given  to  private  individuals — from  the  company  for  carting  goods,  the 
company  who  received  the  cumulo,  or  total  fare,  paying  to  Fickford  and 

(4)  It  hsB  been  held,  in  Baxenddle  v.  Great  Western  Railway  Co.  (Reading  Case),  uid 
confirmed  in  Garton  v.  Great  Western  Railway  Go.  and  Gorton  v.  Bristol  and  Exeter  /I'utltcay 
Co.,  1  Ry.  k  Can.  TfilS.  Gas.  202.  214,  218,  that  a  railway  company  may  not  charge  a  tbroai;rfa 
rate,  iocluding  cartage  to  or  from  the  station,  to  cQstomera  who  do  not  require  the  company  to 
perform  such  services,  and  that  the  imposition  of  such  a  rate  is  an  undue  preference  by  the 
company  of  themnelTes  as  carriers,  and  an  oadue  prejudice  to  perscmB  not  requiring  snch 
cartage.  As  to  what  rebate  for  earta^  should  be  allowed,  see  Godimrd't  Cat*,  befora  the 
railway  commisaionera.  1  Ry  4  Can.  Traff.  Cas.  808. 
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Oompany  the  same  rate  that  they  paid  to  Cameron  and  Company.  Now,  at 
common  law,  they  certainly  were  not  bound  to  do  that.  If  the  railway  company 
are  the  deliverers  at  the  doors  of  the  ultimate  consignees,  they  are  entitled 
to  deliver  the  goods  to  anybody  they  please,  and  are  not  thirled  to  Pickford 
and  Company,  and  are  not  bound  to  admit  them  to  any  participation  in  the 
tateB.  Now,  if  I  am  correct  in  this,  Pickford  and  Company  are  not  the 
consignees,  and  the  goods  are  in  the  hands  and  at  the  risk  of  the  railway 
company  till  they  are  delivered  at  the  doors  of  the  proper  consignees,  and  this 
is  an  attempt  to  force  the  special  agreement  set  out  in  the  petition.  The 
oompany  agree  to  allow  Pickford  and  Company  the  same  rates  of  carriage  for 
goods  carted  to  and  from  the  railway  company's  stations,  as  the  railway 
company  allow  to  their  own  carters,  and  the  railway  company  "  agree  to  give 
all  goods  at  their  said  stations  to  Messrs.  Pickford  and  Company  to  deliver 
which  may  be  addressed  or  consigned  to  them,  whether  at  such  stations  or  to 
Pickford  and  Company's  address."  But  that  is  done  on  the  footing  that  the 
railway  company  are  responsible  for  these  goods,  for  they  have  got  the  fare  for 
the  carriage  and  are  bound  to  do  it,  and,  whatever  may  be  Pickford  and 
Company's  right  tmder  an  agreement,  I  cannot  see  any  right  which  they  have 
at  common  law  to  claim  that  they  shall  participate,  as  being  the  actual  servants 
of  the  railway  company.  If  I  am  right  in  that,  I  think  it  is  an  additional 
objection  to  the  complaint.  But  suppose  that  the  railway  company  have  station 
to  station  rates,  I  still  think  that  this  is  an  irrelevant  petition.  If  Pickford  and 
Company  were  the  consignees,  in  that  case  the  railway  company  are  only  boimd 
to  give  them  the  goods  at  the  side  of  the  railway.  In  either  way  I  think  the 
complaint  is  not  supported  by  any  evidence,  and  is  truly  a  frivolous  complaint, 
some  of  the  grounds  of  complaint  being  utterly  without  foundation,  and  others 
arising  from  mutual  irritation,  there  being  probably  some  degree  of  blame  on 
both  sides.  On  the  whole  matter  I  agree  with  your  Lordship  that  the  case 
should  be  dismissed. 

The  Coinrt  pronoimced  the  following  interlocutor:  — "  Find  that  the 
petitioners  have  failed  to  establish  any  relevant  ground  of  complaint  under  the 
Bailway  and  Canal  TrafiQc  Act,  1854 ;  therefore  refuse  the  prayer  of  the  petition 
and  complaint,  and  decern,'*  Ac' 


{S)  See  Wannan's  Case  (1  By.  &  Can.  Traff.  Cas.,  p.  237),  and  note  in  Parkiruon  v.  Oreat 
WeHem  Railtoay  Co.  (1  By.  &  Can.  Traff.  Cas.  p.  287).  The  aoeBtion  of  undue  preferanoe  by 
»  rulwfty  oompany  in  favonr  of  their  own  agenta  waa  eMuideted  1^  tha  rtUway  oommiMitaari 
in  Qoddard't  Can  <1  By.  &  Oan.  Traff.  Cm.  808). 
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MEMORANDUM  DECISIONS. 


Ckanworth,  L.C.,  June  6,  1666. 

Re  THE  UNIVERSAL  BANK  (LIMITED). 

14  L.  T.  691 ;  12  Jur.  N.S.  477. 

Prtictice — Winding  up — Petition  of  appeal — Companies  Act,  1862,  $ect.  124. 

Company.  M. — The  124th  section  of  the  Companies  Act  of  1862,  which 
regulated  the  mode  and  time  of  appeal  from  orders  made  in  the  matter  of  the 
winding  up  of  a  company,  was  held  not  to  apply  to  appeals  from  any  order  made 
on  the  original  petition  for  winding  up  the  company. 


UATRIHONIAL. 

COOMBS  V.  COOMBS. 
L.  R.  1  P.  &  D.  218. 
Alimony  pendente  lite — Fund  in  Wife's  poaaesaion. 

Divorce  and  Matrimonial  Causes.  A. — Where  the  husband's  income  did 
not  exceed  60Z.  a  year,  and  the  wife  had  a  sum  of  70Z.  in  her  possession  at  the 
commencement  of  the  suit,  the  Court  refused  to  make  an  allotment  of  alimony 
pendente  lite. 


IN  THE  COMMON  PLEAS. 

Erle,  C.J.,  Byles  and  Keating,  JJ.,  Nov.  11,  1865. 
TWEED  V.  MILLS. 
L.  R.  1  CP.  39. 
Vendor  and  purchaaer — Sale  of  QoodwtU — Title. 

Vendor  and  Purchaser.  A. — A.,  being  tenant  from  year  to  year  of  a 
public-house,  agreed  to  let  it  to  B.  "  all  his  right,  title,  and  interest "  in  the 
premises  for  1,000!.,  and  to  assign  over  to  him  the  beer  and  other  licences,  and 
to  sell  him  the  fixtures,  stock,  &c.,  at  a  valuation;  and  B.  agreed  to  accept  the 
house  and  premises,  "  having  a  good  title  to  the  licences,"  to  pay  a  deposit  of 
lOOE.,  and  the  balance  on  completion,"  &c.  Proviso,  that,  if  B.  should  not  be 
accepted  as  a  tenant  by  F.  &  H.,  the  superior  landlords,  at  a  certain  rent,  and 
subject  to  the  terms  named  in  the  margin  (which  were,  "  Messrs.  F.  Sl  H.  agree 
to  grant  B.  a  lease  of  thirty-five  years,  at  200L  rent,"  &c.)  the  deposit  to  be 
returned,  and  this  agreement  void: — Held,  that  this  agreement  was  not  well 
declared  on  as  a  contract  on  the  part  of  A.,  that  F.  &  H,  should  grant  B.  a 
lease  on  the  terms  mentioned,  and  make  a  good  title ;  it  being  in  substance  only 
an  agreement  for  the  sale  by  A.  of  his  interest  such  as  it  was,  with  a  proviso  that 
the  contract  should  be  void  if  a  valid  lease  from  F.  &  H.  could  not  be  obtained. 
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IN  THE  COMMON  PLEAS. 

May  30,  1866. 
EVANS  V.  LOUIS. 
L.  R.  1  CP.  656. 

Practice — Discovery  under  the  Common  Law  Procedure  Act,  1854»  17  d  18 
Vict.  c.  125. 

DiscovEBY.  B. — ^To  entitle  a  party  to  discovery  under  s.  50  of  the 
Common  Law  Procedure  Act,  1854,  17  &  18  Vict,  c.  125,  it  was  held  that  he 
must  shew  by  affidavit  that  his  adversary  is  in  possession  of  some  document  to 
the  production  of  which  he  is  entitled. 

In  an  action  against  an  attorney  for  negligence,  the  Coxurt  (Erie,  C.J., 
Willes,  Byles,  and  Montague  Smith,  J  J.)  refused  to  order  the  production  of 
his  books,  upon  a  mere  suggestion  of  his  client's  belief  that  they  contained 
entries  relating  to  the  matters  complained  of. 


KiNDERSLEY,  V.C.,  Nov.  4,  6,  1865, 
TALBOT  V.  MARSHFIELD. 
L.  R.  1  Eq.  6. 

Discovery.  A. — It  was  held  that  an  application  for  liberty  to  seal  up  or 
not  to  deposit  documents,  possession  of  which  had  been  admitted  by  the 
affidavit  of  a  defendant  who  had  not  been  required  to  answer  as  to  documents, 
need  not  be  made  on  the  original  summtms  for  production,  but  would  be  granted 
on  summons  by  the  defendant,  after  he  had  filed  his  affidavit,  without  his 
being  required  to  pay  the  costs  of  his  sununons. 


Chelmsford.  L.C.,  July  9,  1866. 
In  re  FULCHER. 
L.  R.  1  Ch.  519. 

Under  s.  192.  of  The  Bankruptcy  Act,  1861,  the  execution  of  a  creditor's 
deed  by  a  debtor  had  to  be  attested  by  a  solicitor ;  a  power  of  attorney  to  execute 
such  a  deed,  however,  did  not  need  to  he  so  executed. 


IN  THE  queen's  BENOH. 
June  6,  1866. 
EUSTACE  V.  SARGENT. 
30  J.  P.  683. 

Cattle  plague — Removing  caitle  across  highway  within  same  farm. 

Animals.  A. — An  order  of  Justices,  made  with  reference  to  the  cattle 
plague,  prohibited  the  removal  of  certain  animals  specified  from  any  one  farm 
or  place  in  the  same  county  to  any  other  farm  or  place  therein,  except  that  by 
license  of  Justices  the  owner  might  remove  them  from  premises  in  his  own 
occupation  to  other  premises  also  in  his  occupation: — Held,  the  above  order 
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did  not  prohibit  the  owner  from  removing  cattle  from  a  field  on  one  side  of 
a  highway  to  a  field  on  the  other  side  of  such  highway,  both  fields  being  part 
of  the  same  farm,  though  it  might  be  otherwise  if  they  belonged  to  different 
farms,  though  in  the  same  occupation. 


IN  THE  queen's  BENOH. 

May  80,  1666. 
CHAPMAN  V.  CHAMBEBS. 
80  J.  P.  688. 

Cattle  plague — Orders  in  council — SendiTig  eatUe  by  railway — BaSwajf 
etaiion  in  a  different  jurisdiction. 

Ahiuals.  a. — An  order  in  council  prohibited  cattle  being  brought  or  sent 
without  license  from  any  place  out  of  district  C.  into  any  place  within  suoh 
district,  provided  that  it  should  not  be  unlawful  to  send  or  carry  such  ftnim^l 
by  railway  through  such  jurisdiction.  A.  drove  cattle  without  Ucense  izom  a 
place  out  of  C.  into  a  railway  station  within  C,  l^ence  to  be  oonveyed  by 
railway: — Held,  he  was  rightly  convicted,  tot  he  was  not  within  the  esseptum 
contained  in  the  proviso. 


IN  THE  queen's  VSSOR. 

April  25,  1866. 
MAY  V.  BROWN. 
30  J.  P.  406. 

factory  Act — Young  pereon — Oatual  employment  by  viaiior, 

Faotobt.  0. — B.,  a  young  person  formerly  in  the  employment  of  an 
ocoupier  of  a  factory,  one  day  called  on  a  friend  engaged  at  the  factory,  and  while 
waiting,  did  a  little  work  after  6  p.m.,  but  witiiout  the  baowledge  of  the 
employer: — SembUf  the  ooonpier  was  not  liable  to  be  convicted  of  employing 
B.  after  6  p.m. 


IN  THE  queen's  BENCH. 

April  26,  1866. 
MAY  V.  BROWN. 
80  J.  P.  406. 

Factory  Act — CkUd  employed — Casual  visit  at  factory — 16  d  17  Fiot. 
c.  104,  s.  1. 

Factory.  C. — S.,  a  child  not  employed  in  a  factory,  called  one  evening  to 
see  a  friend  there,  and  one  of  the  w<xnen  employed  there  asked  S.  to  fet(ui  a 
box  of  coal,  which  otherwise  such  woman  would  in  her  ordinary  employment 
have  fetched  herself.  The  act  was  done  without  the  knowledge  of  the  ocoupier 
of  the  factory: — Semhle,  such  ocoupier  was  not  liable  to  be  convicted  for 
employing  such  child. 
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IN  THB  QUEEN 'B  BBNOH. 

CooxBUBM,  C.J.,  Mbllor  and  Lush,  33.,  Not.  22,  1866. 
OBOSS  V.  HUTCHINSON. 
7  B.  &  S.  840. 

R.  Q.  H.  1858,  "  DirecUont  to  the  Maaten  of  the  CouHt/'  r.  l^Writ  of 
trial — Two  eauaet  of  action  joined. 

Where  two  causeB  of  action  are  joined,  in  one  of  which  a  writ  of  trial  could 
not  be  issued,  and  in  &e  other  it  coiild,  and  the  plaintiff  does  not  recover  in 
respeot  of  the  former,  but  recovers  a  sum  not  eroeeding  202.  in  the  latter,  he  is 
entitled  to  costs  upon  the  higher  scale,  under  B.  0.  H.  1858,  "  Directicms  to  the 
Masters  of  the  Courts,"  r.  7.  (1  E.  &  B.  App.  p.  Ixvi.) 

The  first  count  of  a  declaration  was  for  unliquidated  damages :  tiie  second 
for  work  and  labour.  The  defendant  succeeded  upon  the  first  count,  and  the 
plaintiff  recovered  less  than  201.  upon  the  second: — Held,  that  the  Master 
was  right  in  taxing  the  plaintiff  his  costs  upon  the  higher  scale. 


Stuart,  V.0„  Nov.  16, 1866. 
EDMUNDS  V.  BEOUGHAM. 
12  Jur.  N.S.  084. 

Practice — Motion  for  a  epeciai  jury  before  the  Courts — Framing  of  i»»ue$ — 
21  <t  22  Vict.  0.  27,  «.  8 — Order  of  the  6th  February,  1861,  r.  8. 

It  was  held  that  an  application  for  a  special  jury  before  the  Court  to  try 
issues,  or  for  vivd  voce  evidence  to  be  taken  at  the  hearing,  must  be  Ukade  at 
chambers,  and  not  by  motion  in  court. 


IN  THE  OOHHON  VIXkS. 

Erlb,  C.J.,  Keating  and  Skith,  JJ.,  Jan.  81,  1866. 

DAVIS  V.  PEBOY. 

12  Jur.  N.S.  692;  L.  E.  1  CP.  266. 

A  certificate  imder  s.  6  of  the  Private  Arrangement  Act,  1844  (7  A  8  Vict, 
e.  70),  of  the  filing  of  a  resolution  of  creditors  agreeing  to  a  composition,  with 
the  Commissioner's  protection  indorsed  thereon,  did  not  operate  to  protect  the 
debtor's  goods  from  seizure  under  a  fi.  fa.  upon  a  judgment  obtained  before 
the  date  ol  the  petition. 


IN  the  common  pleas. 
WiuAS  and  Smith,  JJ.,  Jan.  20,  1866. 
EBWIN  V.  WHITE. 
18  L.  T.  767, 

Costa — Claim  for  debt  of  more  than  21.,  verdwt  for  Isss  than  21. — County 
Courts  Acts. 

Costs.  I. — ^Where  a  plaintiff  residing  more  than  twenty  milM  from  a 
defendant  sued  for  a  debt  oi  81.  in  the  Common  Pleas,  and  recovered  a  verdict 
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for  II.,  and  on  the  application  at  chambers,  an  order  to  give  the  plaintiff  his 
costs  was  refused: — Held,  on  motion  for  a  rule  calling  on  the  defendant  to 
shew  cause  why  the  plaintiff  should  not  have  his  costs,  that  the  Court  cotild 
not  interfere. 


Cranworth,  L.C.,  June  9,  1866. 

In  re  HAMMON. 

14  L.  T.  692;  12  Jur.  N.S.  460. 

A  trust-deed  under  s.  192  of  the  Bankruptcy  Act,  1861,  was  reoeived  tax 
registaratioQ,  as  assented  to  by  a  majority  of  creditors,  when  it  had  been 
assented  to  by  the  only  two  creditors  for  amounts  above  lOZ. 


Stdart,  V.C,  June  26,  1866. 

CAUSTON  V.  CITY  OFFICES  COMPANY  (LIMITED). 

14  L.  T.  657;  12  Jur.  N.S.  497. 

Pleading  —  Demurrer  —  Want  of  equity  —  Action  at  law  —  Bill  /or 
Injunction. 

Demurrer  to  a  bill  filed  to  restrain  an  action  for  a  breach  of  a  covenant  in  a 
lease,  brought  by  an  equitable  owner  of  the  property  in  tiie  name  of  the  legal 
owner  allowed  for  want  of  equity. 


IN  THE  QtJEBN'a  BBNOH. 

June  21,  1866. 

SHAW  V.  THE  LANCASHIBE  AND  YOBKSHIBE  BAILWAY  COMPANY. 

14  L.  T.  628. 

Practice — Moving  for  a  new  trial — Time  for — Notice  to  opposite  attorney. 

When  a  motion  for  a  new  trial  was  not  made  within  the  prescribed  time, 
but  by  leave  of  the  court  was  postponed,  or  put  into  a  Ust  of  reserved  motions, 
it  was  held  by  Erle>  C.J.,  and  Willes  and  Byles,  JJ.,  that  notice  thereof  must 
be  given  to  the  attorney  of  the  opposite  party,  or  the  rule  obtained  be  dis* 
charged :  (Beg.  Gen.  H.  T.  1858,  r.  60  and  58). 


Cbanwobth,  L.C,  May  24,  1866. 

HILL  V.  CUETIS. 

14  L.  T.  506;  L.  R.  1  Ch.  425. 

Where  a  decree  dismissing  a  bill  had  been  enrolled  by  the  defendants  the 
Lord  Chancellor  refused  to  permit  the  plaintiff  to  vacate  tiie  enrolment  on 
allegations  of  conversations  from  time  to  time  between  the  sollcitOTS  of 
parties,  though  upon  one  of  such  occasions  the  defendants'  solicitors  had  given 
distinct  notice  of  their  intention  to  appeal,  and  upon  another  occasion,  the 
plaintiff's  solicitor  bad  stated  that  he  ha4  no  objection  to  an  enlargement  of 
tile  time. 


Digitized  by  Google 


MEMORANDUM  DECISIONS. 


3839 


Wood,  V.C.  May  22.  1866. 
GOUCHER  V.  CLAYTON. 
14  L.  T.  404. 

Practice — Contempt — Service  of  notice. 

Contempt  of  Court. — Where  defendants  had  been  improperly  attached 
for  an  alleged  contempt  in  not  bringing  into  the  chief  clerk's  office  certain 
accounts  directed  by  tiie  decree  to  be  brought  in  by  them,  and  no  decision 
had  been  made  in  chambers  that  such  accounts  as  the  defendants  had  brought 
in  were  insufficient.  Wood,  V.C,  held  that  it  was  irregular  to  proceed  to 
obtaia  a  writ  of  attachment,  and  have  them  arrested  thereon.  The  defendants 
having  brought  actions  at  law  against  the  plaintiff  for  damages  for  such 
illegal  taking  into  custody :  Semble.  that  the  leave  of  the  court  to  bring  such 
actions  should  have  been  previously  obtained. 


Cranworth.  L.G..  AprU  18,  14.  1866. 
Ex  paHe  WATSON,  re  WATSON. 
14  L.  T.  248. 

Bankruptcy  —  Trade-debtor  summons  —  Bond — Trust-deed — Bankruptcy 
Act,  1849,  sects.  79,  00— Bankruptcy  Act,  1861,  sects.  192.  197. 

Bankruptcy. — Where  an  inspectorship-deed  had  been  duly  registered 
under  the  192nd  secticm  of  the  Bankruptcy  Act,  1861.  and  a  non-assenting 
Gureditor  had  sued  out  a  trader-debtor  summons  against  the  debtor,  it  was 
held  that  the  court  had  no  power,  in  the  exercise  oJE  its  discretion  under  the 
79th  section  of  the  Bankruptcy  Act,  1849,  to  require  the  debtor  to  enter  into 
a  bond,  with  sureties,  for  payment  of  the  amount  therein  specified,  in  the 
event  of  the  action  being  successful;  where  the  result  of  such  an  order  would 
be  to  take  the  administration  of  the  estate  out  of  the  inspectorship-deed,  and 
cause  it  to  be  administered  in  bankruptcy. 


BAIL  COURT. 

Mbllor  and  Shee,  JJ.,  Jan.  29,  1866. 
REG.  V.  COBB. 
18  L.  T.  802. 

A  valuer  who  had,  in  pursuance  of  a  contract  with  overseers,  made  a  valua- 
tion under  25  &  26  Vict.  c.  103,  s.  14,  was  held  not  to  be  compellable  to  re-value 
under  the  provisions  of  27  A  28  Vict.  c.  89,  s.  4,  though  that  Act  had  been  passed 
before  his  valuation  was  formally  completed. 


BAIL  COURT. 

Shee,  J.,  Jan.  27,  1866. 
DUNSTAN  V.  NORTON. 
18  L.  T.  722. 

Arbitration,  Reference  and  Award.— An  award  bad,  as  being  made  out 
of  time,  is  not  cured  by  the  party  impeaching  it  having  attended  the  first  of 
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several  meetings  after  the  expiration  of  the  period  limited  in  the  order  of  refer- 
ence. Such  attendances  are  only  good  pro  tanto,  and  do  not  justify  the 
arbitrator  in  going  on  when  the  parties  are  absent.  Nor  do  they  constitute  a 
parol  submissioa  to  a  fresh  arbitration.  The  later  meetings  take  place  on  the 
terms  of  the  original  submissicm. 


Wood,  V.O.,  July  18,  28,  28.  Nov.  20, 21,  22,  28, 1866. 
SINGLETON  v.  SELWYN  AND  OTHEES. 
13  L.  T.  634. 

Deed  of  inspectorship — Covienant — Indemnity  clauses — Trustees — Extent 
of  powers  of  trustees  and  inspectors  under  such  a  deed — Discretion — Costs. 

Bankruptcy.  N.  Trust  and  Trustee.  C. — Trustees  and  inspectors  having 
been  appointed  to  carry  on  the  business  of  an  extensive  mercantile  concern,  the 
creditors,  parties  to  thb  deed,  severally  covenanted  to  indemnify  the  inspectors, 
and  "  that,  in  case  they,  or  either  of  them,  or  the  heirs,  executors,  or  adminis* 
trators  of  them,  or  either  of  them,  or  any  inspector  or  inspeotcffs  for  the  time 
being,  should  sustain  or  incur  any  loss,  costs,  charges,  and  expenses  whateoever, 
by  reason  or  in  consequence  of  having  acted  as  such  inspectors  or  inspector  as 
aforesaid,  or  by  reason  or  in  consequence  of  their  overdrawing  the  banker's 
account  to  the  amount  of  10,0001.,  or  of  any  advance  or  advances  which  might 
be  made  to  them  of  such  sums  amounting  to  10,0001.  as  aforesaid,  or  of  their 
appUcation  of  such  moneys  or  otherwise  in  relation  thereto,  or  for,  by  reason,  or 
in  consequence  of  any  act,  matter,  or  thing  whatsoever  bond  fide  done  by  them 
or  any  of  them,  or  arising  out  of  or  incidental  to  the  arrangement  intended  by 
said  deed,  then  and  in  every  such  case,  each  of  the  said  parties  to  said  deed, 
his  heirs,  Ac,  partner  or  partners,  should,  upon  demand,  pay  to  the  person  or 
persons  having  incurred  or  borne  such  loss,  oosts,  charges,  and  expenses,  a  sum 
or  sums  of  money  bearing  such  proportion  to  the  whole  amount  of  such  loss,  <%c.. 
as  the  debt  or  debts  of  such  covenanting  creditor  set  forth  in  the  schedule  to 
said  deed." 

The  time  for  carrying  on  and  winding-up  the  affairs  had  been  extended  from 
time  to  time;  and,  aftor  the  concern  had  been  carried  on  for  several  years,  it 
ended  in  a  very  considerable  deficiency,  and  the  assets  reahsed  were  very  incon- 
siderable. 

The  advances  obtained  by  the  inspectors  from  various  parties  ware  verj 
much  in  excess  of  the  10,00CM. 

On  bill  filed  by  the  inspectors  against  the  creditors  for  contribution  towards 
the  inspectors'  liabilities : — Held,  that  they  were  only  entitled  to  be  indemnified 
to  the  extent  of  the  10,0001. ;  and,  as  there  were  assets  more  than  sufficient  for 
that  purpose,  bill  dismissed  with  costs. 

A  trader  conveyed  all  his  real  and  personal  estato  and  effects  whatsoever  to 
inspectors,  trustees  for  the  benefit  of  bis  creditors.  A  bill  was  afterwards  filed 
by  the  inspectors  against  the  creditors  for  contnbution,  to  which  the  trader  was  a 
necessary  party,  and  their  bill  was  dismissed  with  costs : — Held,  tiiat  the  trader 
was  not  entitied  to  his  costs  of  suit.    He  might  have  disclaimed. 


IN  THE  OOmiON  PLBA8. 

Nov.  26,  1865. 
8TUBBS  V.  HOBN. 
18  L.  T.  629;  L.  R.  1  CP.  66;  H.  &  R.  89;  12  Jur.  N.S.  210. 
Bankruptcy — Petitioning  creditor  and  trade  asngnse — LtabiZtiy  of  each  for 
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measenger^B  fecs—Evidencr  of  express  contract — Bankruptcy  Act,  1849 
(12  d  13  Vict.  c.  106),  8.  114. 

The  petitioning  creditor  \s  liable  at  law,  without  any  express  contract,  for 
the  fees  and  costs  of  the  messenger  in  possession  down  to  the  time  of  the  appoint- 
ment of  the  trade  assignee,  after  which  it  is  matter  of  evidence  whether 
anything  has  been  done,  from  which  the  inference  may  legitimately  be  drawn 
that  the  messenger  is  acting  by  the  express  orders  of  the  trade  assignee. 

So  hdd  by  Erie,  C.J.,  Willes.  J.,  Byles.  J.,  and  Keating,  J. 


Cran WORTH,  L.C.,  Dec.  13,  1865. 
Ex  parte  POWEB. 
13  L.  T.  451. 

Bankruptcy — Trust-deed — Begietration — Bayikrupicy  Act,  1861,  «.  192. 

The  Lord  Chancellor,  sitting  in  bankruptcy,  had  no  discretionary  power 
to  extend  the  period  of  twenty-eight  days  within  which  a  deed  was  required,  by 
the  192nd  section  of  the  Bankruptcy  Act,  1861,  to  be  produced  and  left  at  the 
office  of  the  chief  registrar,  for  the  purpose  of  being  registered. 


CuANwonTH,  L.C.,  Nov.  24,  25,  1865. 
WILLI.^MS  V.  GLENTON. 
McINTOSH  V.  GREAT  WESTERN  RAILWAY  CO. 
In  re  AGRICULTURAL  CATTLE  INSURANCE  CO. 
Ex  parte  STANHOPE. 
•  14  W.  R.  89. 

Circumstances  under  which  appeals  might  be  transferred  from  the  Lords 
Justices  to  the  Lord  Chancellor  after  the  business  of  the  sittings. had  been 
arranged,  under  the  Court  of  Chancery  Act,  1851  (14  &  15  Vict.  c.  88),  s.  10. 


Kl\der8ley,  V.C,  July  6,  1866. 

NEWLAND  V.  STEER. 

13  L.  T.  Ill;  18  W.  R.  1014;  11  Jur.  N.S.  596. 

t 

In  an  administration  suit,  one  of  the  persons  claiming  as  next-of-kin  of  the 
intestate,  but  not  a  party  to  the  suit,  served  upon  the  defendant,  the  adminis- 
trator who  also  claimed  as  next-of-kin,  a  aubpcena  duces  tecum  to  produce  all 
letters  written  to  the  intestate  by  certain  persons,  all  family  Bibles,  &o.  The 
defendant  declined  to  produce  them,  and  the  claimant  moved  for  production. 

KiNDERSLEY,  V.C,  rofused  the  motion  on  the  ground  that  the  proper  course 
would  have  been  to  have  obtained  in  chambers  an  affidavit  from  the  defendant 
of  documents,  &c.,  in  his  possession.  ^ 

K.  R.  A.  [1866]— VOL.  2  147 
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KiNDBRSLEY,  V.C.,  April  25,  1866. 
DARLOW  V.  8IMC0CK. 
14  W.  R.  664. 


Practice — Pro  confeaeo — Making  decree  absolute — Absence  of  service. 

An  order  was  made  to  take  a  bill  pro  confesso,  notwithstanding  that  inter- 
rogatories had  not  been  served  or  advertized.  The  decree  was  then  made  for 
taking  accounts,  Ac,  and  it  provided  that  service  on  the  defendant  under 
C.  0.  xxii.  r.  11.  should  be  dispensed  with.  A  motion  under  C.  O.  xxii.  r.  15  p. 
(8),  to  make  the  decree  absolute  at  once,  refused. 


Executor  and  Administrator.  J. — In  a  creditcnrs'  suit  (commenced  by 
administration  summons)  against  the  sole  trustee  and  executor  of  a  will,  the 
defendant  having  become  bankrupt  since  the  decree  had  been  obtained,  but  his 
assignees  not  being  parties  to  the  suit,  an  order  was  made  for  the  appointment 
of  a  receiver.    Notice  to  be  given  to  the  assignees.    Costs  in  the  cause. 


Practice. — An  order  having  been  made  by  one  of  the  Vice  Chancellors  on  a 
petition  in  a  cause,  leave  was  given  to  a  person,  not  a  party  to  the  cause,  nor 
served  with  the  petition,  to  present  a  petition  of  re-hearing  by  the  same  Vice 
Chancellor,  without  signature  of  counsel,  or  payment  of  any  deposit. 


BisoovBRY.  A. — A  person  properly  made  a  party  for  discovery,  as  secretary 
to  a  company,  cannot  evade  making  such  discovery  simply  by  resigning  his 
•ifttation  after  the  fling  of  the  bill. 

Speed  applied  for  an  order  on  defendant  Pixley,  to  make  a  proper  affidavit 
as  to  documents.  Pixley  had  been  secretary  of  the  Landed  Estates  Company 
at  the  time  of  filing  the  bill,  but  had  since  ceased  to  be  so.  The  affidavit  had 
merely  stated  that  since  he  had  ceased  to  be  secretary  he  had  not  bad  in  his 
pcfflsession  any  books,  Ac. 

Wickens,  for  the  company,  argued  that  as  Pixley  was  no  longer  secretary, 
he  was  not  the  proper  person  to  make  the  affidavit,  and  it  is  not  the  practice 
of  an  incorporated  company  to  produce  affidavits  from  every  person  who  has 
ever  been  their  secretary.    The  company  was  not  interrogated  as  to  documents. 

Wood,  V.C.,  held  that  the  plaintiff  was  entitled  to  a  better  affidavit.  A 
person  representing  Pixley  was  present  at  the  time  when  the  order  was  made, 
directing  an  affidavit  as  to  documents  that  the  company  had  in  their  possession. 
The  company  must  pay  the  costs  of  the  application. 


Lords  Justices,  March  8,  1866. 
In  re  JOHNSON;  STEELE  v.  COBHAM. 
14  W.  R.  498;  L.  R.  1  Ch.  325;  14  L.  T.  242. 


Cranworth,  L.C.,  Tdrseb,  L.J.,  March  10,  1866, 
LEETE  V.  JENKINS. 
14  W.  R.  489. 


Wood,  V.C..  Feb.  19.  1866. 
14  W.  R.  387;  14  L.  T.  57. 
ACOMB  V.  LANDED  ESTATES  COMPANY. 


KiNDERSLEY,  V.C.,  Feb.  g,  18,  1866. 

DARLOW  V.  SIMCOCK. 

14  W.  B.  888;  14  L.  T.  609. 

KiNDERSLEY,  V.G.,  held  that  an  order  to  take  a  bill  pro  confe»80  might  be 
made  although  interrogatories  had  not  been  served  or  advertised. 


RoMiLLY,  M.R.,  Feb.  8,  1866. 

LEIGH  V.  TURNER. 

14  W.  R.  361;  14  L.  T.  8. 

Practice.  U. — On  a  motion  to  dismiss  a  bill  on  the  ground  that  the 
plaintiff  had  previously  instituted  a  claim  in  the  Palatine  Court  of  the  Duchy  oi 
Lancaster  for  substantially  similar  relief,  and  had  inserted  merely  colourable 
alterations  in  the  prayer  of  the  present  suit  in  order  to  prevent  its  dismissal,  it 
was  held  by, 

RoMiLLY,  M.R.,  that  no  step  could  be  taken  in  opposition  to  a  finding  in  a 
chief  clerk's  certificate,  even  in  respect  of  matters  appearing  by  the  record  unless 
there  was  a  summons  of  motion  to  vary  the  certificate. 


RoMiLLY,  M.R.,  Jan.  23,  1866. 
TOWEND  V.  TOKER. 
14  W.  R.  300. 

Practice — Revivor  and  supplement — Death  of  sole  plaintiff. 

Practice,  B. — This  was  a  suit  for  specific  performanoe,  in  which  a  decree 

had  been  obtained  for  the  plaintiff.  After  the  decree  the  plaintiff  died,  and  this 
was  an  ex  parte  application  by  his  executors  and  devisees  for  an  order  of  supple- 
ment and  revivor. 

Plummer,  for  the  applicant. 

Lord  Romilly,  M.R.,  said  that  a  supplemental  bill  must  be  filed.  He 
would  not  grant  an  order  of  supplement  and  revivor.  The  applicant  might,  if 
he  chose,  apply  to  the  registrar  for  such  an  order,  leaving  it  to  the  other  party 
to  impeach  it. 


Stoart,  V.C,  Dec.  22,  1865. 

CLARK  V.  WARD. 
14  W.  R.  241;  13  L.  T.  624. 
See  R.S.C.,  1883,  Ord.  Iv.  r.  13  (a). 

Practice — Veating  Order — Chambera 

Costs. — The  Conaolidated  Order  XXXV.,  rule  1,  art.  (4),  is  imperative. 

A  bill  was  filed  for  foreclosure  by  the  representatives  of  a  certain  deceased 
mortgagee,  and  an  order  for  sale  was  made.  The  purchaser  under  the  sale, 
which  took  place  accordingly,  required  the  concurrence  of  numerous  parties 
interested  in  the  estate  of  the  mortgagor  (who,  like  the  mortgagee,  had  died 
before  the  institution  of  the  suit),  or  that  a  vesting  order  should  be  obtained  for 
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turn 


the  purpose  of  oonveying  their  interests.  Ad  application  for  the  latter  purpose 
was,  in  consequence  of  this  requisition,  made  to  the  Court  by  petition. 

Batten,  for  the  petitioners,  the  personal  representatives  of  the  mortgagee. 

Kay,  for  the  representatives  of  the  mortgagor. 

Cozens-Hardy  for  the  heir-at-law  of  the  mortgagee. 

Stuart,  V.C.,  said  that  the  application  ought  certainly  to  have  been  made 
in  Chambers.  The  order  in  question  was  imperative.  He  would,  however, 
make  the  order,  but  the  petitioners  must  pay  all  extra  costs  occasioned  by  the 
matter  having  been  brought  into  Court.  His  Honour  could  not  allow  such  extra 
costs  to  be  costs  in  the  foreclosure  suit. 


Petition  for  re-hearing  received  on  the  signature  of  one  oounsel,  when  that 
counsel  alone  was  employed  in  the  court  below. 


KiNDERSLEY,  V.C.,  Nov.  2,  1865. 

CLEMENTS  v.  CLIFFORD. 

U  W.  R.  22;  13  L.  T.  267;  11  Jur.  N.S.  851. 

Where  two  of  several  defendants  disclaimed,  the  plaintiff  was  allowed,  on 
motion  ex  parte,  to  dismiss  the  bill  against  them  without  prejudice  to  the  question 
how  their  costs  were  ultimately  to  be  borne. 


In  giving  notice  of  motion  to  take  a  bill  pro  confeaao,  the  Long  Vacation 
was  coimted  in  the  computation  of  the  three  weeks. 


Cranworth,  L.C,  Kov.  2,  1866. 
DE  BEAUVOIR  v.  BENYON. 


14  W.  R.  41;  13  L.  T.  234. 


ElNDBRSLEY,  V.C..  NoT.  9,  1865. 
HITCHIN  V.  HUGHES. 
14  W.  R.  93;  13  L.  T.'  269;  11  Jur.  N.S,  902, 
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